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Db  Coubset  V,  GaARAiTTBB  Trust  Co.,  66,  colamn  ii.. 
Hues  14  and  17  of  opinion,  trantpote  dates  "  May, 
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McCambbidob  v.  Cabsblbbrbt,  134,  for  ''Rale  dis- 
charged," read  "  Rale  absolate." 

In  CoHMOMWBALTH,  eto.,  V.  MARSHALL,  182,  the  opinton 
of  the  Court  was  hj  Hon.  Hbnrt  Hicb,  President 
Jadge  of  the  36th  Judicial  District. 


Clabkb's  Estatb,  etc.,  284,  colamn  n.,  lines  28  and  34, 
transpose  «  $6000,"  and  "  $10,000." 

CoMMOKWBALTH,  etc.,  V.  MALOKBY,407,/or  "exonerotur^** 
read  "  exoneretur,** 

Wallaob^s  Appeal,  468,  for  '*  Appeal  from  decree  of 
the  Court  of  Common  Pleas  No.  3  of  Philadelphia 
County,"  read  "Appeal  from  decree  of  the  late 
Court  of  Common  Pleas  of  Philadelphia  County." 
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July  14/74.   Cadwalader  V.  App  et  aL     Feb.  24. 

Ad  of  March  26.  1785,  §  2  {Purd,  Dig,  927,  pi 
3) — A  deer se possession,  what  constitutes — Stat- 
ute of  Frauds —  The  requisites  of  a  writing 
sufficient  to  pass  an  interest  in  real  estate. 

Some  clear, positive,  and  nneqni vocal  act  is  necessary 
to  give  an  adverse  character  to  a  possession  originally 
sobservieut  to  the  title  of  the  owner. 

Error  to  the  District  Court  of  Philadelphia 
County. 

Ejectment  by  George  Cadwalader  against  Sara- 
oel  App,  Anil  Keen,  and  Edward  Zeitler  for%  lot 
of  ground  twenty  by  one  hundred  feet  with  a  three 
story  brick  dwellii>g  thereon  erected,  situate  on 
Frankford  Road,  in  the  sixteenth  ward  of  Phila- 
delphia. Summons  issued  April  22, 1872.  Plea, 
Not  guilty. 

The  evidence  produced  at  the  trial  showed  that 
on  July  1,  1784,  Richard  Penn  and  Mary  his  wife 
leased  the  land  in  question,  the  property  of  Mary 
Penn,  to  Scipio  Wormly  for  ten  thousand  years, 
at  a  yearly  rent  of  thirteen  and  one-third  Spanish 
silver  milled  dollars.  To  secure  the  payment  of 
this  rent,  a  right  of  distress  was  reserved,  and,  in 
ca^e  no  sufficient  distress  should  be  found  on  the 
premises,  a  right  of  re-entry.  Wormly  continued 
in  possession  until  1829,  when  he  died  without 
heirs.  During  the  last  few  years  of  bis  life,  George 
App,  a  pumpraaker  occupying  the  adjoining  pro- 
perty, used  the  back  part  of  this  lot  as  a  place  of 
storage  for  pump  logs.  After  Wormly 's  death, 
be  continued  this  occupation  with  the  consent  of 
the  plaintiff,  the  latter  being  agent  for  the  Penns. 
App  was  desirous  of  pui*chHsing  the  lot,  but, 
owing  to  the  outstanding  lease  to  Wormly,  there 
were  doubts  as  to  the  proper  mode  of  making 
title.  By  indenture  of  October  1 9,  1838,  •Richard 
Penn,  Mary  Penn's  son  and  devisee,  conveyed  to 
George  Cadwalader,  the  plaintiff,  the  ground-rent 
issalDg  oat  of  this  lot,  and  all  his  estate  in  the 
land  itself.  In  July,  1839,  there  being  no  chat- 
tels 00  the  premises  upon  which  to  distrain,  the 
plaintiff  as  owner  of  the  lot,  made  a  re-entry 
thereupon  for  non-payment  of  rent  on  the  Wormly 
lease,  and  carefully  performed  ail  the  acts  neces- 
sary to  constitute  a  valid  re-entry.  This  was 
done  ill  pursuance  of  an  arrangement  with  App, 
for  the  purpose  of  vesting  a  marketable  title  in 
Vol.  ni.-l 


the  plaintiff.  On  October  31  of  the  same  year, 
Cadwalader  and  App  entered  into  the  following 
written  agreement: — 

**  I,  George  App,  do  hereby  agree  to  take  the  lot  on 
Frankford  Road,  twenty  feet  front  by  one  hundred  feet 
deep,  adjoining  my  honse  to  the  soath,  ou  a  gronnd- 
reot  of  three  dollars  per  foot,  equal  to  sixty  dollai*s  per 
annum,  payable  half-yearly,  clear  of  taxes,  from  the 
first  day  of  November,'  A.  D   1839. 

George  App,  Sr., 
Gborob  Cadwalader. 
Philadelphia,  Slst  October,  1839. 
Witness:  T.  Cadwalader.** 

*App  paid  rent  to  the  plaintiff  under  this  agree- 
ment at  various  times,  the  last  instalment  being 
paid  September  4,  1850,  but  no  deed  was  ever 
executed  in  pursuance  of  it,  as  counsel  were  still 
in  doubt  as  to  how  title  should  be  made.  App 
several  times  requested  the  plaintiff  to  make  him 
a  deed,  and  the  latter  always  expressed  his  wil- 
lingness to  do  so,  saying  that  he  would  sign  any 
deed  A  pp  might  have  prepared.  At  the  last  pay- 
ment of  ground-rent  App  requested  thaft  the  deed 
should  be  made  to  his  son  Samuel,  one  of  the  de- 
fendants. Afterwards,  at  a  time  not  exactly  fixed, 
Samuel  App  called  on  David  F.  Foley,  Cadwala- 
der's  clerk,  and,  on  being  told  that  the  latter  was 
not  yet  prepared  to  give  the  deed,  said  he  intended 
to  claim  the  property,  because  he  did  not  lielieve 
the  plaintiff  had  any  title,  adding,  "I  want  you 
to  understand  my  father  wil]  pay  no  more  rent." 
On  April  24,  1851,  George  App  formally  notified 
Cadwalader  in  writing  that  he  no  longer  recog- 
nized the  latter's  title,  but  should  hold  adversely 
to  the  same.  On  May  6  of  the  same  year,  George 
App  conveyed  the  property  by  a  fee  simple  deed 
to  Samuel  App,  who  soon  after  erected  tlie  brick 
dwelling  now  standing  thereon.  The  defendants, 
Zeitler  and  Keen,  claim  as  tenants  under  Samuel 
App. 

The  plaintiff  submitted,  inter  alia,  the  follow- 
ing point:  (3)  There  is  no  evidence  that  any 
change  of  the  relation  of  landlord  and  tenant 
took  place  between  the  parties  till  the  note  from 
George  App  to  the  plaintiff  of  April  24,  1851. 
Refused. 

Thayer,  J.,  said  in  his  charge :  "The  contract 
of  October  31,  1839,  amounted  to  a  contract  of 
sale — a  parol  contract  for  the  sale  and  purchase 
of  the  land  on  ground-rent." 

Verdict  and  judgment  for  the  defendants. 

The  plaintiffs  took  this  writ  of  error,  assign- 
ing, inter  alia  (2,  3),  the  action  of  the  Court  in 
leaving  to  the  jury  to  decide  when  the  relation  of 
landlord  and  tenant  between  the  plaintiff  and 
George  App  ceased,  and  the  latter's  adverse  pos- 
session began,  instead  o'  charging  as  requested  in 
the  plaintiff's  third  point ;  and  (7)  the  portion  of 
the  charge  quoted  above. 

O  T.  Btspham  and  Wm.  Henry  Rawle,  for 
plaintiff  in  error. 


Digitized  by 


Google 


WEEKLY  NOTES  OP  CASES. 


An  adverse  charaelercan  be  given  to  a  posses- 
sion, which  in  its  origin  was  consistent  with  the 
owner's  title,  only  by  some  clear,  positive,  and  un- 
equivocal act.  There  is  no  evidence  of  any  such 
act  on  George  App's  part  before  the  notice  of 
April  24,  1 851.  This  suit  was  brought  April  22, 
1 87  2,  two  days  before  the  expiration  of  the  twenty- 
one  years  required  to  give  a  valid  title  by  mere 
adverse  possession. 

Hall  V.  Mathias,  4  W.  &  S.  331. 
Bannon  v.  Brandon,  10  Gas.  263,  and  2  Wr.  63. 
Wataon  v.  Gregjr,  10  Watts,  296. 
Long  V.  Mast,  1  Jones,  189.  ^ 

Z«llei'8  Le-ssee  v,  Eekert,  4  How.  289,  295.        • 
The  Hgreeinent  of  October  31,  1835,  between 
App  and  Cadwalader  was  not  a  parol  contract, 
but  a  written  agreement  sufficient  under  the  Stat- 
ute of  frauds. 

J.  D,  Bennett,  contra. 

The  adverse  possession  of  App  began  in  1829, 
and  was  not  interrupted  by  the  agreement  of  Oc- 
tober 31,  1839,  or  any  acts  of  the  defendant  under 
it,  such  as  the  payment  of  rent,  etc.;  for  this 
agreement  was  entered  into  upon  the  false  repre- 
sentations of  Cadwalader  that  he  could  make  title 
to  the  land,  when,  in  fact,  the  ten  thousand  years* 
lease  to  Wormly  was  still  outstanding. 

May  8.  The  Court.  This  was  an  action  of 
ejectment.  It  was  for  a  lot  which  Richard  Penn 
and  Mary  his  wife  demised  to  one  Wormly  in 
1784  for  a  terra  of  ten  thousand  years,  reserving 
a  yearly  rent  of  thirteen  dollars  and  thirty-three 
cents,  payable  in  Spanish  milled  dollars.  The 
payment  thereof  was  secured  by  a  right  of  dis- 
tress, and  a  right  of  re-entry  was  reserved,  in 
case  no  sufficient  distress  should  be  found  on  the 
premises.  Wormly  continued  in  possession  and 
resided  on  the  premises  until  his  death  in  1829. 
He  left  no  known  heirs.  The  plaint iflF  claims 
under  ihe  deed  of  October  19,  1838,  from  Rich- 
ard Penn.  He  was  the  son  and  devisee  of  Mary 
Penn,  who  owned  the  land  when  demised  to 
Wormly.  George  App,  under  whom  all  the 
defendants  claim,  occupied  the  lot  adjoining 
Wormly's.  Probably  during  the  latter  part  of 
Wormly*s  life  and  Viith  his  permission,  App  oc- 
cupied the  back  part  of  the  Wormly  lot,  for  de- 
positing pump-logs  thereon,  and  soon  after  his 
death  took  possession  of  the  whole  lot.  Prior 
to  Wormly's  death,  the  plaintiff  acted  as  agent 
for  Penn,  and  so  continued  until  his  purchase  in 
18:^8.  The  uncontradicted  testimony  is  that  in 
July,  1839,  the  plaintiff  made  a  re-entry  with  an 
unequivocal  and  declared  intention  to  resume 
I  he  actual  possession  ;  that  he  then  and  there 
gave  the  notices  and  did  all  the  acts  necessary  to 
repossess  the  premises  for  the  non-payment  ol 
rent,  if  Xhere  was  not  sufficient  distress  on  the 
premises  to  pay  the  rent  in  arrear.  The  suffi- 
ciency of  that  disLress  was  questioned  on  ihe 
trial.  It  appears,  however,  by  the  testimony  of 
the  plaiutilT,  that  liiis  re-entry  was  made  in  pur 


suance  of  an  arrangement  with  App,  and  for  the 
purpose  of  making  title  to  him ;  that  he  had 
purposely  withdrawn  everything  from  the  lot;' 
he  had  paid  no  rent  prior  to  1838;  that  the 
plaintiff  was  practically  in  possession,  and  App 
was  there  to  take  care  of  the  property  for  him. 
Some  three  months  thereafter,  App  entered  into 
an  agreement  in  writing,  with  the  plaintiff,  for  the 
lot,  in  these  words  :  **I,  George  App,  do  hereby 
agree  to  take  the  lot  on  Frankford  road,  twenty 
feet  front,  and  one  hundred  feet  deep,  adjoining 
my  house  on  the  south,  on  a  ground-rent  of  three 
dollars  per  foot,  equal  to  sixty  dollars  per  annum, 
payable  half  yearly,  clear  of  taxes,  from  the  first 
day  of  November,  1839.  Philadelphia,  October 
31,  1839."  It  was  signed  by  George  App  and 
George  Cadwalader,  and  by  a  subscribing  witness. 
The  question  of  the  legal  effect  of  this  instrument 
is  raised  by  the  seventh  assignment  of  error. 

It  has  been  held  that  the  Statute  of  Frauds 
was  passed  for  the  protection  of  land  owners.  It 
was  intended  to  guard  them  against  perjuries  in 
the  proof  of  parol  contracts.  Hence  the  require- 
ments of  the  statute  are  answered  by  a  memo- 
randum in  writing  signed  by  the  party  to  be 
charged  therewith.  If,  therefore,  it  be  signed  by 
the  vendor  alone,  and  delivered  to  the  vendee,  it 
is  all  the  statute  requires.  (Lowry  v.  Mehaffey, 
10  Watts,  387  ;  McFarson's  Appeal,  1  Jones, 
603 ;  Tripp  et  al  v  Bishop,  6  P.  F.  Smith, 
424;  Johnson  v,  Cowen,  9  Id.  275.)  This 
writing  was  signed  by  both  parties. 

Nor  is  it  necessary  that  the  writing  be  under 
seal.  (Colt  V  Selden,  5  Watts,  625 ;  McFar- 
son's  Appeal,  supra;  Tripp  v  Bishop,  supra; 
Johnson  v.  Cowen,  supra.)  Nor  is  any  par- 
ticular form  of  words  essential  to  its  validity  for 
the  sale  of  lands.  (Colt  v.  Selden,  supra; 
Mc Parson's  Appeal,  supra;  Ross  et  al,  v.  Baker, 
22  P.  F.  Smith,  186.) 

This  agreement  fulfils  all  the  requirements  of 
the  statute.  It  is  in  writing,  and  signed  by  the 
parties.  The  terms  of  the  contract,  the  land  to 
be  conveyed,  and  the  price  to  be  paid,  are  all 
stated.  The  learned  Judge  erred,  therefore,  in 
charging  that  this  written  agreement  **  amounted 
to  a  parol  contract  for  the  sale  and  purchase  of 
the  land  " 

The  second  and  third  assignments  involve  the 
sufficiency  of  the  evidence  to  give  title  to  the  de- 
fendants, under  the  Statute  of  Limitations.  The 
answer  depends  on  the  effect  to  be  given  to  the 
testimony  of  Foley.  He  was  clerk  to  the  plain- 
tiff from  1845  to  1861.  On  the  4lh  of  Septem- 
ber 1850,  he  collected  the  last  payment  made  by 
App  on  his  lease  of  October  al,  lb39.  That 
portion  of  Foley's  testimony  which  does  not 
closely  relate  to  events  too  late  to  affect  the  ques- 
tion, is  in  these  words:  **  At  the  last  payment 
App  requested  that  the  plaintiff  would  furni>h 
him  with  u  deed  for  the  lot ;  be  said  he  w*>M»ed 
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it  made  to  his  son  instead  of  himself.  After  that 
he  called  and  said  his  son  wns  going  to  build,  and 
h%  wanted  his  deed.  Afterwards,  Saranel  App 
told  rae  he  intended  to  claim  the  property,  be- 
canse  he  did  not  believe  the  plain tiflf  had  any  title. 
This  was  after  the  last  payment  of  ground-rent 
by  bis  father.  He  asked  if  General  Cadwalader 
was  prepared  to  give  the  deed.  I  said  no.  He 
then  said  'I  want  yon  to  understand  my  father 
will  pay  no  more  rent.'"  Thus  the  time  when 
Samuel  App  declared  that  his  father  would  pay 
no  more  rent  is  very  vague  and  uncertain.  The 
reason  why  is  not  given.  It  is  more  reasonable 
to  ))resurae  the  remark  was  made  to  expedite  the 
execution  of  the  deed  by  the  plaintiff  than  to  in- 
dicate any  intention  to  hold  adversely  to  him. 
Samuel  did  not  allege  that  he  spoke  by  any  au- 
thority from  his  father,  or  with  his  knowledge. 
He  had  no  deed  from  his  father  until  May  6,  1851. 

George  App  indicated  no  hostile  claim  or  ad- 
verse right  when  he  made  the  payment  of  4th 
September,  1850.  On  the  contrary,  both  by  his 
verlml  request  then  made,  as  well  as  by  his  letter 
of  the  same  date,  requesting  the  deed  to  be  made 
to  his  son  Samuel,  he  most  unmistakably  nega- 
tived the  idea  of  his  claiming  title  paramount  to 
the  plaintifiTs.  After  that  when  he  said  his  son 
wanted  to  build,  the  same  recognition  of  title  in 
the  plaiutiff  is  clearly  manifested. 

There  is  no  evidence  that  prior  to  the  24th 
April,  1851,  George  App  gave  any  notice  indi- 
cating a  denial  of  the  plaintiff's  title.  That 
notice  of  the  24th  April  clearly  assumes,  if  it  does 
not  declare,  that  negotiations  in  regard  to  exe 
cnting  the  deed  had  been  continued  and  were 
open  until  that  date. 

There  is  no  allegation  that  ho,  prior  to  that 
date,  either  personally  or  through  his  son,  dis- 
continued those  negotiations. 

Still  further,  assuming  Samuel  to  have  spoken 
hy  authority  from  his  father,  it  was  a  mere  de- 
claration accompanied  by  no  act.  It  was  not 
made  when  a  payment  was  demanded. 

When  one  has  entered  expressly  or  legally  in 
subservience  to  the  title  of  the  owner,  the  statute 
does  not  begin  to  rnn  in  favor  of  such  occupant 
until  the  privity  existing  between  him  and  the 
owner  is  severed  by  some  unequivocal  act;  until 
Rich  act  his  possession  does  not  become  adverse. 
Mere  declaration  of  an  intention  is  insufficient. 
This  rule  was  applied  to  co-tenants  in  Phillips 
V.  Gregg  (10  Watts,  158)  ;  Hart  u  Gregg  (Idem. 
185)  ;  Watson  v.  Gregg  (Idem,  289).  But  it  is 
held  that  the  rule  is  not  restricted  to  co-tenants, 
It  applies  generally  whenever  the  title  was  origi- 
nally taken  and  held  in  subserviency  to  the  title 
of  ihe  real  owner.  (Zellar's  Lessee  v.  Eckert,  4 
Howard,  289 ;  Cook  v.  Nicholas,  2  W.  &  B.  27  ; 
Hall  V.  Mathias,  4  W.  &  S  331 ,  Long  u  Mast, 
1  Jones,  189  ;  Barmon  et  al,  v,  Brandon,  10 
Casey,  263.) 


Tested  by  the  authorities,  we  think  the  declara- 
tions of  Samuel  App  were  insufficient  to  submit 
to  the  jury  as  evidence  of  adverse  possession  by 
George  App.  It  was  not  in  his  power  acting 
through  an  ngent,  to  make  the  Statute  of  limita- 
tions begin  to  run  in  his  favor,  while  he  at  the 
same  time,  by  his  own  personal  conduct  was  con- 
tinually recognizing  the  plaintiff's  title.  His 
possession  was  not  adverse.  To  hold  otherwise, 
would  be  to  sanction  a  frand  on  his  landlord. 
His  written  notice  of  24  April,  1851,  contains  a 
disclaimer  of  any  adverse  claim  prior  to  that  date. 
He  therein  says :  *'  I  now  notify  you  that  I  no 
longer  recognize  your  title  to  the  same."  Up  to 
that  time  he  had  recognized  it,  but  thenceforth  he 
would  not.  As  George  App  had  unquestionably 
held  under  the  plaintiff,  and  there  is  no  sufficient 
evidence  that  he  held  adversely  prior  to  his  writ- 
ten notice,  these  assignments  are  sustained. 

The  fourth  assignment  is  made  by  uniting  dis- 
connected parts  of  the  charge.  Considered  in 
connection  with  the  context,  we  see  no  error  in 
the  idea  conveyed,  nor  do  we  think  the  language 
used  in  any  wise  injured  the  plaintiff.  There  are 
no  substantial  errors  in  the  remaining  assign- 
ments. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Mbbcur,  J.  Williams,  J.,  absent. 


May,  '76. 


Tatham  y.  Eamey. 


May  17. 


Amendment — WJien  not  allowed — Act  of  May 
10,  1871 — Change  of  cause  of  action — Ap- 
pearance of  defendant — Withdrawal  of,  on 
change  of  cause  of  action. 

The  Act  of  May  11, 1871,  permitting  an  amendment 
by  changing  th«  form  of  action,  does  not  authorize  a 
new  and  different  cause  of  action  to  be  substituted. 

The  amendment  of  an  action  of  dower,  to  one  of 
del>t  for  arrears  of  interest  on  the  money  proceeds  of 
the  widow's  share,  is  a  change  of  the  cause  of  action, 
aud  cannot  be  made. 

Error  to  the  Common  Pleas  of  Blair  County. 

This  was  originally  an  action  of  dower  brought 
by  Elizabeth  Ramey,  widow  of  Jacob  Ramey,  de- 
ceased (afterwards  intermarried* with  Joseph  S. 
P.  Harris),  against  George  M.  Tatham,  to  re- 
cover the  third  part  of  the  undivided  two-sevenths 
of  a  tract  of  land,  of  which  the  said  Jacob 
Ramey  died  seized,  intestate.  The  narr.  set  forth 
that  plaintiff  demanded  the  said  third  part  of 
said  real  estate  as  her  dower.  The  writ  was 
served  on  the  terre  tenants  only,  but  the  defend- 
ant, who  resided  in  another  county,  afterwards 
appeared  by  attorney.  Subsequently,  the  plain- 
tiff, having  obtained  leave  of  the  Court  to  file  ao 
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amended  declaration,  filed  a  new  declaration  in 
debt  for  the  sura  of  $789.92,  setting  forth  that 
plaintiff,  immediately  after  the  death  of  her  hus- 
band, Jacob  Kamej,  was  endowed  with  the  inter- 
est of  the  third  part  of  the  real  estate  described 
in  the  first  narr.,  that  two  of  the  children  of 
Jacob  Ramey  had  conveyed  to  defendant  their 
interest  in  said  land,  to  wit,  the  undivided  two- 
seventh  parts  thereof,  for  the  sum  of  $4539.75, 
that  defendant  had  retained  the  one-third  of  said 
purchase  money,  to  wit,  the  sum  of  $1513.25,  the 
interest  of  which  amounted  annually  to  $90.79, 
and  that  from  May  9,  1864,  the  defendant  owed 
and  was  to  pay  to  plaintiff  annually  the  said  sum 
of  $90.79,  yet  the  defendant  had  not  paid  said 
money,  to  the  damage  of  the  plaintiff,  etc.  Upon 
the  filing  of  this  narr.,  defendant  applied  to  the 
Court  for  leave  to  withdraw  his  appearance, 
which  application  was  refused.  Defendant  then 
filed  a  demurrer  to  the  declaration,  on  the  grounds 
that  it  was  in  debt  while  the  action  was  in  dower, 
that  no  permission  had  been  given  to  change  the 
action  from  dower  to  debt,  and  that  no  such  per- 
mission could  be  given  whereby  the  appearance 
of  a  non-resident  defendant  could  be  secured  by 
service  on  the  tenants  in  a  real  action,  and  after- 
wards taken  advantage  of  by  a  change  to  a  per- 
sonal action.  The  Court  below  entered  judgment 
for  the  plaintiff  on  the  demurrer.  A  rule  to 
plead  was  then  entered,  and  defendant  pleaded, 
never  indebted  and  payment  with  leave,  etc.  On 
the  trijil  (before  Dean,  P.  J.),  before  the  jury 
were  sworn,  the  Court  on  motion  of  plaintiff 
amended  the  record  of  her  former  application  to 
file  an  amended  narr.,  so  as  to  read :  '*  And  now, 
Feb.  5,  1»73,  plaintiff  has  leave  to  amend  upon 
payment  of  costs  to  date,  to  change  the  form  of 
action  from  dower  to  debt,  and  file  declaration 
accordingly."  Defendant  presented,  inter  alia, 
the  following  point,  which  was  declined  :  "  Plain- 
tiff, having  issued  a  writ  of  dower,  cannot  recover 
from  defendant,  having  changed  the  cause  of 
action  and  the  form  thereof." 

Verdict  and  judgment  for  plaintiff  for  $775.55. 
Defendant  took  this  writ,  assigning  for  error,  inter 
alia,  the  refusal  of  the  Court  to  allow  him  to 
withdraw  his  appearance,  the  entry  of  judgment 
for  plaintiff  on  the  demurrer,  and  the  refusal  of 
defendant's  point. 

t>amuel  S.  Blair,  for  plaintiff  in  error. 
The  rule  is,  that,  so  long  as  the  substantive 
cause  of  action  remains  the  same,  the  mode  of 
stating  it  may  be  varied  by  amendment. 

Casstil  V,  Cooke,  8  S.  &  H.  2(i8. 

Newliii  V.  Palmer,  11  S.  &  K.  98 

Root  V.  O'Niel,  12  H.  326. 

The  Act  of  May  10,  1871  (Purd.  Dig.  70,  pi. 
6),  is  in  entire  harmony  with  this  well  understood 
limitation  on  the  power  of  amendment.  If  debt 
is  brought  where  case  in  assumpsit  is  the  proper 
form  to  reach  the  same  thing  claimed,  the  statute 


would  apply;  or  when  case  in  assumpsit  is 
brought  instead  of  case  in  deceit,  as  in  Smith  v. 
Bellows  (27  Sm.  441 ;  1  Weekly  Notes,  292), 
where  it  is  said  the  same  facts  would  support 
either  form  of  action. 

But  how  can  an  action  of  dower  at  common 
law  be  changed  to  an  action  of  debt  ?  The  thinpf 
claimed  in  the  one  is  land,  to  be  assigned  by 
metes  and  bounds,  with  damages  for  detention  ; 
in  the  other  it  is  for  a  fixed  sum  of  money.  The 
one  is  local  and  the  other  transitory.  If  this 
change  can  be  made,  then  ejectment  may  be 
changed  to  case  for  slander,  and  a  citizen  of  Phi- 
ladelphia who  appears  to  a  writ  of  ejectment 
served  on  his  tenants  in  Erie,  must  stay  in  court 
to  answer  anything  the  plaintiffs  may  choose  to 
count  against  him. 

D,  J,  Ntfffxw^  Frederick  Jackell,  contra. 

The  Act  of  1871  (svpra)  enlarges  the  powers 
which  were  given  to  the  Court  under  the  Act  of 
1806  ;  it  permits  an  amendment  of  the  form  of 
action  whenever  it  is  necessary  for  a  proper  de- 
cision of  the  cause  on  its  merits.  An  action  of 
dower  is  for  a  specific  piece  of  land  or  its  equiva- 
lent in  money.  It  is  for  a  sum  certain.  If  Ta- 
tham  was  not  actually  indebted  to  Mrs.  Harris  she 
could  not  recover,  no  matter  what  her  form  of 
action  would  be,  whether  dower,  debt,  or  covenant. 
In  Smith  u  Bellows  {supra),  assumpsit  was 
changed  to  trespass  on  the  case.  Amendments 
which  tend  to  advance  the  interest  of  justice  are 
proper  and  necessary,  and  should  always  be  lib- 
erally allowed. 

Trego  V.  Lewis,  8  Sm.  4G3. 
Kuapp  V,  llartang,  22  Id.  294. 

May  29.  The  Court.  It  certainly  was  not 
the  meaning  of  the  Legislature,  in  passing  the  Act 
of  May  10, 1871  (Paraph.  L.  265),  permitting  an 
amendment  or  change  in  the  form  of  an  action,  to 
authorize  an  entirely  new  and  different  cause  of 
action  to  be  substituted.  The  words  of  the  Act, 
"  if  the  same  shall  be  necessary  for  a  proper  deci- 
sion of  the  case  upon  its  merits,"  plainly  evince 
this,  and  it  is  the  principle  which  runs  through  all 
our  Acts  for  amendment  and  the  decisions  which 
have  been  had  upon  them.  The  Courts  have  con- 
strued these  Acts  with  the  greatest  liberality,  but 
never  to  the  extent  of  allowing  a  different  cause 
of  action  to  be  introduced.  It  would  lead  to  very 
great  injustice  to  defendants  if  this  could  be  done, 
of  which  the  case  presented  on  this  record  is  an 
illustration.  The  plaintiff  below  sued  out  a  writ 
of  dower  against  the  defendant.  It  was  served 
on  the  tenants  of  the  land,  and  the  landlord  or 
owner  in  fee  simple  residing  in  a  distant  county 
appeared  by  his  attorney.  It  was  proper  that  he 
should  do  so  if  he  had  any  defence  against  the 
claim  of  the  demandant.  Dower  is  a  real  action 
and  cannot  be  brought  except  in  the  county  where 
the  land  lies  (Act  of  13  June,  1836,  Pamph.  L. 
587)      The  demandant  was  allowed  to  change 
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the  form  of  action  from  dower  to  debt,  which  is 
a  personal  and  transitory  action,  and  to  file  an 
amended  declaration  grounded  upon  a  contract 
of  the  defendant  to  pay  the  plaintiff  a  sum  of 
money  as  interest  Yet  the  attorney  for  the  de- 
fendant, who  had  never  been  served  and  was  not 
within  the  jurisdiction  of  the  Court,  was  not 
allowed  to  withdraw  the  appearance  which  he  had 
entered  to  the  writ  of  dower.  Thus,  upon  the 
same  principle  as  that  adopted  and  carried  out  by 
the  learned  Judge  below,  a  man,  by  commencing 
an  action  of  ejectment  and  by  a  service  on  .the 
tenant  securing  the  appearance  of  the  landlord, 
may  then  change  the  form  to  assumpsit,  and  re- 
cover upon  any  contract  relating  to  the  same  land, 
for  it  can  hardly  be  pretended  that  he  could  intro- 
doce  a  cause  of  action  not  connected  in  some  way 
with  the  same  subject-matter.  If  one  sues  to 
recover  the  possession  of  land,  that  is  a  different 
cause  of  action  from  a  claim  for  rent  on  a  lease. 
The  demandant  had  no  right  to  maintain  her 
action  of  dower,  on  her  own  showing,  for  the 
Conrt  had  no  jurisdiction  of  it  As  her  husband 
had  died  seised  and  intestate,  her  remedy  was  in 
the  Orphans'  Court,  or,  if  the  defendant  had  be- 
come personally  bound  to  pay  her  interest  upon 
ber  thirds  as  valued  by  agreement,  she  must  pur- 
sae  him  by  personal  action  in  the  proper  forum 
for  the  arrears.  ^ 

Judgment  reversed. 

Opinion  by  Sharswood,  J.  Williams,  J., 
absent 


Joly,  '75, 149.    Brindle  v.  Adams  et  al.      Jane  5. 

Replevin — Measure  of  damages — Evidence  to 
OM^erlain —  When  loo  remote. 

In  repleyin,  the  measure  of  damages  is  the  value  of 
the  goodd  at  the  time  the  writ  issued  ;  and  evidence  of 
Tiloe  at  a  time  long  snbseqnent,  although  accompanied 
Ljranofftfr  to  ahow  the  intermediate  deterioration,  is 
inadmissible. 

Error  to  Common  Pleas  of  Lycoming  County. 

KepleviQ  by  Adams  et  al.  dgainst  Brindle,  to 
recover  the  type,  presses,  etc.,  contained  in  the 
office  of  the  Lycoming  Standard.  Pleas,  Non 
cepil;  property  in  defendant 

Under  an  execution  against  one  Guernsey,  the 
property  in  question  was  purchased  at  U.  S. 
Marshal's  sale  by  the  plaintiffs;  the  defendant, 
Brindle,  had  possession  and  claimed  property,  and 
plaintiffs  commenced  this  action  of  replevin  De- 
cember 12,  1871.  The  defendant  gave  bond  and 
retained  possession. 

Upon  the  trial  (before  Gamble,  P.  J.),  in  De- 
cember, 1875,  the  evidence  as  to  the  value  of  the 
property  was  contradictory,  plaintiff's  witnesses 
estimating  it  at  figures  ranging  from  $4500  to 


$7000,  while  defendant's  witnesses  fixed  it  at 
from  $1500  to  $1800.  The  defendant  offered  to 
prove  'Hhat  at  an  assignee's  sale  of  the  same 
property  and  material,  by  the  assignee  of  Wm. 
Brindle,  in  April,  1874,  the  same  sold,  at  a  fair, 
open  and  public  sale  for  the  sum  of  $1515,  and 
that  from  the  time  of  the  Marshal's  sale  to  the 
assignee's  sale,  about  $1000  worth  of  new  mate-  f 
rial  had  been  put  in  the  office,  and  was  included 
in  the  said  assignee's  sale  for  the  above  sum  ;  to 
be  followed  with  proof,  showing  the  extent  of  the 
deterioration  in  value,  if  any,  of  the  said  property 
between  the  time  of  the  Marshal's  sale  and  the 
sale  by  said  assignee,  with  evidence  also  of  the 
manner  and  extent  of  the  use  of  said  material  in 
the  mean  time."     Objected  to  ;  excluded. 

Verdict  andjudgment  for  plain  tiff  for  $4125.34. 
Defendant  took  this  writ,  assigning  for  error  the 
rejection  of  the  offer. 

B.  Bruce  Petriken  and  B.  P.  Allen  (Metzger 
with  them),  for  the  plaintiff  in  error,  argued  that 
the  measure  of  damages  in  replevin  was  the  value 
of  the  property  at  the  time  the  writ  issued,  with 
interest.  The  direct  testimony  of  the  witnesses 
was  conjectural  and  contradictory,  and  with  the 
view  of  arriving  at  some  just  standard,  we  offered 
the  best  evidence  of  which  the  nature  of  the  case 
was  susceptible,  viz.,  the  price  actually  brought 
at  a  fair  sale  in  1874,  supplemented  by  evidence 
of  the  use,  improvement,  and  deterioration  of 
the  property  since  the  issuing  of  the  writ  in 
1871.  On  the  principle  that  id  cerium  est,  etc., 
such  evidence  clearly  tended  to  ascertain  what  the 
value  was  at  that  time ;  it  was,  therefore,  perti- 
nent and  admissible. 

Sedgwick  on  Damages,  422. 

Ashoom  V.  Smith,  2  Penns.  Rep.  211. 

.  H.  C.  Parsons  (with  whom  was  Merrill),  con- 
tra, did  not  controvert  the  proposition  as  to  the 
measure  of  damages;  but  insisted  that  the  Court 
below  had  followed  it  in  confining  the  testimony 
as  to  value  to  the  time  of  the  issuing  the  writ  in 
replevin.  He  argued  that  a  forced  public  sale  is 
no  test  of  the  value  of  the  articles  sold,  and  that 
Ashcom  V.  Smith  (supra)  was  inapplicable. 

June  9.  Thb  Court.  The  offer  to  show  the 
assignee's  sale  of  the  property  as  evidence  of 
value  was  entirely  too  distant  from  the  time  of 
the  replevying  of  the  property,  and  too  variant 
in  the  circumstances  to  be  a  fair  criterion  of  value. 
The  offer  itself  concedes  this  by  offering  to  show 
the  extent  of  the  intermediate  deterioration  of 
part  and  the  additional  value  of  other  parts,  thus 
introducing  new  issues  and  tending  to  distrust. 
Bes^ides,  the  hostile  intent  and  claim  of  title  must 
have  had  something  to  do  in  affecting  the  price 
at  the  sale.  We  discover  no  error,  and  therefore 
affirm  the  judgment. 

Per  Cukiam.  Judgment  affirmed  Shars- 
wood and  Williams,  J  J.,  absent. 
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May,  '76.  104.  May  26. 

Eonmfort,  Admr.,  y.  HcAlarney. 

Executor  de  son  tori — Widow — Unauthorized 
selllement  by — Bight  of  administrator  to  re- 
cover from  her  vendee — Recoupment  of  debt 
by  creditor  withholding  decedenCa  property. 

While  an  executor  de  son  tort  may  make  a  binding 
quasi  administration,  a  seltlenient  of  mutual  accounts 
existing  between  the  decedent  and  another,  in  which 
no  property  changed  possession  and  no  cash  was  di- 
rectly paid,  is  of  no  effect. 

A  widow,  undertaking  to  settle  her  deceased  hus- 
band's estate  without  administering  thereon,  made  a 
settlement,  in  writing,  with  his  surviving  partner, 
whereby,  in  consideration  of  decedent's  indebtedness 
to  him,  and  of  tlie  future  paymmit  by  him  of  a  balance 
in  cash,  he  was  to  retain  prop -rty  of  the  decedent  used 
in  the  business  of  the  late  firm.  In  replevin  brought 
by  a  subsequently  appointed  administrator  against  the 
surviving  partner: 

Held  (reversing  the  judgment  of  the  Court  below), 
that  the  defendant  acquired  no  title  as  against  the  ad- 
ministrator. 

Held  further^  that  the  bona  fide  payment  of  debts  by 
the  widow  to  an  extent  greater  than  the  value  of  the 
property  did  not  help  the  defendant's  title. 

ErrAr  to  the  Common  Pleas  of  Dauphin 
County. 

Replevin  for  a  law  library.  Defendant  pleaded 
Non  cepit,  payment  and  property. 

Wm,  H.  Miller,  with  whom  J.  C.  McAlarney, 
the  defendant,  had  been  a  partner  in  the  practice 
of  law,  died  intestate  and  insolvent  in  1870,  leav- 
ing a  widow  and  a  minor  child.  Among  the 
assets  of  his  estate  was  a  law  library,  the  sulject 
of  this  action,  which,  after  bis  death,  remained 
in  defendant's  possession.  Mrs.  Miller  under- 
took, with  the  defendant's  knowledge,  to  settle 
up  the  estate  without  taking  out  letters  of  admin- 
istration, and  paid  debts,  etc.,  but  afterwards,  on 
April  19,  1871,  procured  A.  L.  Roumfort,  the 
plaintiff,  to  become  administrator.  On  the  trial 
(before  Henderson,  A.  L.  J.)  plaintiff  proved 
that  defendant  asserted  no  claim  to  the  library 
either  before  the  appraisers  or  the  administrator, 
but  that  he  agreed  in  March,  1871,  with  Mrs. 
Miller  to  purchase  it  at  a  fair  valuation  ;  he  fur- 
ther proved  that  the  debts  of  the  estate  were  not 
all  paid.  Defendant  offered  a  paper,  showing  in 
detail  a  settlement  made  between  him  and  Mrs. 
Miller,  by  which  he  was  to  retain  the  library 
and  pay  a  certain  balance  in  cash,  and  proved 
that  she  had  paid  debts  of  the  decedent  amount- 
ing to  more  than  the  value  of  the  library ;  fur- 
ther, that  only  one  debt  of  decedent  remained 
unpaid,  and  for  this  the  creditor  had  taken  Mrs. 
Miller's  obligation.  Plaintiff  olyecied  to  the  ad- 
mission of  the  paper,  on  the  ground  that  it 
showed  a  settlement  to  which  the  administrator 
was  not  a  party,  and  that  it  embraced  partner- 
ship accounts  ^  objection  overruled,  and  evidence 


admitted  only  for  the  purpose  of  showing  the 
alleged  sale  of  the  library  by  Mrs.  Miller  to  the 
defendant  Plaintiff  asked  the  Court  to  instruct 
the  jury  "  that  Mrs.  Miller,  after  the  death  of 
her  husband,  was  incompetent  in  law  to  sell  or 
dispose  of  his  personal  property  •-  and  any  ar- 
rangement, therefore,  made  by  her  with  the  de- 
fendant, about  the  profierty  in  question,  even  if 
proved,  but  not  sanctioned  by  the  plaintiff,  can 
be  no  defence  in  this  action."  Answer:  "We 
cannot  answer  this  point  as  requested,  but  say  to 
you  that  if  you  find  that  Mrs.  Miller  undertook 
to  settle  the  estate,  and  pay  the  debts  of  her  de- 
ceased husband,  without  taking  out  letters  of 
administration,  and  that  the  estate  was  wholly 
insolvent,  and  that  in  pursuance  of  that  purpose 
she  went  on  and  sold  the  library  in  question  to 
the  defendant,  McAlarney,  and  gave  him  posses- 
sion of  it,  and  that  he  has  paid,  or  been  ready  and 
willing  at  all  times  to  comply  with  the  terms  of 
sale  as  thus  made,  and  if  you  find,  further,  that 
Mrs.  Miller  paid  debts  largely  in  excess  of  any 
amount  that  came  into  her  hands  from  the  estate, 
and  has  since  paid  to  the  present  plaintiff  more 
than  twice  the  amount  or  value  of  the  library,  as 
appears  by  the  administration  account,  then  we 
instruct  you  that  there  can  be  no  recovery  in  this 
action."  He  also  requested  the  Court,  verbally, 
to  call  the  attention  of  the  jury  to  the  testimony 
of  the  administrator  and  appraisers  that  defend- 
ant did  not  make  a  claim  to  them  of  title  to  the 
property  ;  this  the  Court  omitted  to  do. 

The  Court  also  charged  :  **  You  will  determine 
as  to  the  solvency  of  the  estate,  and  whether  Mrs. 
Miller  was  acting  in  good  faith,  knowing  it  to 
be  largely  insolvent  Nobody  could  complain  of 
that ;  the  heirs  could  not  complain ;  and  if  it 
was  all  done  fairly  and  honestly,  there  is  no 
reason  why  the  arrangement  she  made,  with  that 
motive,  and  with  that  purpose  in  view,  could  not 
be  carried  out  The  law  will  carry  it  out,  and 
the  law  will  enforce  it  Then,  if  you  find  that 
to  be  the  state  of  facts,  we  instruct  you  that  the 
plaintiff  cannot  recover,  and  that  your  verdict 
should  be  for  defendant"  Verdict  and  judgment 
for  defendant 

Plaintiff  took  this  writ,  and  assigned  for  error 
the  admission  of  the  above-mentioned  paper,  the 
answer  to  his  point,  the  part  of  the  charge  quoted, 
and  the  omission  of  the  Court  to  instruct  the  jury 
as  to  the  effect  of  defendant's  silence  to  the  ad^ 
ministrator  and  appraisers  upon  the  subject  of  his 
alleged  purchase  from  Mrs.  Miller. 

K  M.  Oraydon  and  F.  Jordan,  for  plaintiff 
in  error. 

The  error  was  in  treating  the  executrix  de  son 
tort  as  an  administratrix  de  jure.  She  was  in- 
competent to  make  the  sale  or  put  the  defendant 
in  a  better  position  than  she  would  have  been  if 
the  action  had  been  brought  against  herself.    She 
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had  neither  title  nor  possession,  and  therefore 
gave  none  to  the  defendant ;  nor  could  the  latter 
as  a  creditor,  who  received  goods  of  the  dece- 
dent in  payment  of  a  debt,  protect  his  possession 
against  the  administrator. 

2  Blaok.  Comro.  507. 

1  Williama  od  Ezeontors,  5  Am.  ed.  *225,  226, 
232. 

Toller  on  Executors,  ♦366,  *243. 

HolIaDd*8  Admr.  v,  Gibrton,  4  East,  441. 

Carpenter  v,  Ooini<,  Admr.,  20  Ala.  587. 

Hard/  et  ol.  v,  Thomas,  Admr.,  23  Miss.  544. 

Padget  r.  Priest,  2  Dnrn.  &  East,  97,  100. 

Curtis  p.  Venion,  3  Id.  587,  590. 
Defendant,  not  being  an  executor  de  son  tort, 
cannot  show  payment  of  debts  in  mitigation  of 
damages. 

1  Williams  on  Execntors,  ♦232. 

Padget  r.  Priest,  2  T.  R.  99. 

Wiley  V,  Truett,  12  Geo.  5851. 

Smith  V,  Porter,  35  Maine;  287. 

Paull  r.  Simpson,  9  Ad.  &  El.,  N.  S.,  365.     [58  E. 
C.  L.  R.] 
Defendant  was  estopped  by  making  no  claim  of 
property  to  the  administrator. 

Com.  r.  MolU,  10  Barr,  527. 

Patterson  p.  Lytle,  1  Jones,  53. 
The  Court  below  should  have  instructed  the 
jury  iu  compliance  with  the  request  made  verbally. 

Newman  et  al,  v,  Edwards,  10  Casej,  32. 

Weamer  r.  Juart,  5  Id.  257. 

Werti  V.  May,  9  Harris,  275. 

Pisher  r.  Filbert,  6  Barr,  61. 
/.  W.  Simonion,  for  defendant  in  error. 
The  sale  having  been  made  by  the  widow,  who 
had  paid  all  the  debts,  the  administrator  cannot 
ask  to  have  it  set  aside.  Tier  vendee  is  in  a  bet- 
ter position  than  she  would  be,  and  is  ])rotected 
even  if  she  were  liable  to  damages.  The  facts  of 
this  case  make  it  an  exception  to  the  general 
role. 

Weeks  r.  Gibbs,  9  Mass.  77. 

Naas  V,  Vanswearingeu.  7  S.  &  R.  196. 

Viuer,  Title  Executor,  F.  a.  2,  a.  3,  pi.  9. 

Saam  r.  Saam,  4  W.  432. 

Walworth  r.  Abel,  2  Sm.  370. 

June  5,  1876.  The  Court.  At,  and  before, 
the  decease  of  Wm.  H.  Miller,  he  and  the  de- 
fendant were  partners  in  the  law  business,  occu- 
pying the  same  office,  and,  ns  we  understand  the 
evidence  and  the  statements  of  the  parties  through 
their  counsel,  the  property  in  suit  remained  in  the 
]K)ffiession  of  the  defendant  until  the  bringing  of 
the  present  action,  and,  perhaps,  until  this  time. 
The  defence  rests  solely  on  the  ground  of  title 
acquired  through  the  sale  by  Mrs.  Miller.  Though 
McAlamcy  claims  to  be  a  creditor  of  the  decedent, 
yet  it  is  certainly  not  law  that  he  can,  on  this 
ground,  withhold  the  property  in  his  hands  from 
the  lawful  administrator.  A  creditor  cannot  be 
permitted  thus  to  pay  himself  to  the  detriment  of 
tbeestate.  (Lomax  on  Executors,  80-81.)  Besides 
this,  the  defendant's  claim  is  subject  to  a  settle- 
meut  between  himself,  as  the  surviving  member  of 


the  firm  of  Miller  &  McAlarney,  and  the  adminis- 
trator, and  until  such  settlement  occurs,  and  a  bal- 
ance is  found  in  his  favor,  he  has  no  debt  which 
he  can  enforce  against  the  estate  of  his  copartner. 
As,  however,  the  Court  below  rightly  refused  to 
consider  this  as  a  legitimate  defence,  we  need  pur- 
sue the  subject  no  further. 

What,  then,  was  the  title  which  he  acquired 
through  Mrs.  Miller?  If  we  assume  that  she  is 
to  be  regarded  as  an  executrix  de  aon  tort  of  her 
husband's  estate,  that  she  took  possession  of  the 
property  in  question,  sold  it  to  the  defendant, 
received  the  money,  and  applied  it  to  the  debts  of 
the  decedent,  in  such  case  it  might  l)e  that  we 
should  treat  the  title  as  having  vested  in  the  de- 
fendant, for,  under  such  circumstances,  the  pro- 
perty would  have  passed  into  a  quaiti  administra- 
tion which  it  would  be  inequitable  to  disturb. 
But  two  important  elements  in  the  above  propo- 
sition are  wanting  in  this  case:  (1)  Mrs.  Miller 
had  neither  the  possession  of,  nor  the  right  of 
possession  to,  the  property.  (2)  McAlarney  did 
not  pay  her  for  it;  and  hence  there  was  no  admi- 
nistration thereof  for  the  benefit  of  the  estate. 
Hence,  as  we  have  already  intimated,  the  defence 
must  rest  solely  on  the  title  acquired  by  the  bar- 
gain and  sale  of  Mrs.  Miller.  As,  however,  bhe 
had  no  title,  her  sale  could  confer  none.  (Sellers  v. 
Licht,  9  Har.  98.)  That  she  paid  debts  of  the 
estate  does  not  help  the  matter,  for  in  an  action 
against  her,  for  the  conversion  of  the  goods  of  the 
estate,  she  could  not  plead  the  payment  of  such 
debts,  but  would  be  allowed  only  to  recoup  them 
in  mitigation  of  damages  on  the  general  issue. 
(Saam  v.  Saam,  4  Watts,  432 ;  Mumford  v  Gib- 
son, 4  East,  441.)  If,  however,  we  accept  the 
doctrine  of  Hardy  v.  Thomas  (23  Miss.  544),  even 
this  rule  of  recoupment  fails  where  the  action  is 
for  proi)erty  remaining  undisposed  of  in  the  hands 
of  an  executor  cfe  son  tort.  This  same  doctrine 
is  intimated  as  probable  in  Buller's  Nisi  Prius, 
48.  This  case,  however,  does  not  require  us  to 
endorse  the  rule  thus  enunciated;  for,  under  any 
view,  the  defence  admitted  in  the  Court  below  fails 
to  bear  the  test  of  authority.  The  plaintiflPs 
point  should  have  been  affirmed. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  is  awarded. 

Opinion  by  Gordon,  J.    Williams,  J.,  absent 


Jan.  '76.  87.  March  16. 

Lehiffli  Valley  Ins.  Co.,  Garnishees,  and  Krause 

v.G.A.&J.r.ruller. 

Practice — Service  of  process  upon  agent,  where 
defendant  resides  out  of  county — Act  of  May 
4,  1852,  §  1,  strictly  construed. 

In  serving  process  upon  the  aj^ent  of  a  defendant 
residing  iu  anotlier  coauty^  tlie  provisioiis  of  the  Act 
of  May  4y  1852,  §  1,  luutft  be  btriutly  followed.     Mere 
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personal  service  is  not  alone  safficiput ;  the  retarn 
must  also  set  forth  a  service  **  at  the  usual  place  of 
business  or  residence*'  of  the  agent. 

Error  to  the  Major's  Court  of  the  City  of 
Seranton. 

This  was  an  attachment  execution  against  The 
Lehij^h  Valley  Insurance  Company,  garnishees, 
and  \l,  Krause,  defendant,  issued  on  a  judgment 
for  $351  44  against  the  latter.  The  marshal 
made  the  following  return  : — 

"  Attached  as  within  commanded  by  giving  a  true 
and  attested  copy  of  the  within  writ,  November  25, 

1872,  at  6.30  P.  M.,  to  C.  Soellner,  agent  Lehigh  Valley 
ln-(iiianee  Company,  and  by  summoning  him  as  gar- 
nishee, and  by  making  known  to  him  the  contents 
thereof,  aiitl  same  time  by  like  copy  to  Henry  Krause, 
the  withiu  named  defendant,  and  by  making  known  to 
him  the  contents  thereof.     So  answers, 

"T.J.  Walbh,  Marshal." 

The  garnishees  not  having  entered  an  appear- 
nnce,  judgment  was  taken  in  default  thereof  for 
$351.44,  with  interest  and  costs,  February  17, 

1873.  On  April  13,  18t5,  a  tedatum  fi/fa.  to 
the  sherifif  of  Lehigh  County  was  issued  against 
the  Lehigh  Yalley  Insurance  Company.  The 
Court  having  granted  a  rule  to  show  cause  why 
judgment  against  the  garnishee  should  not  be 
opened,  an  affidavit  of  C.  Soellner  was  filed,  stat- 
ing that  the  writ  of  attachment  was  never  served 
upon  him  in  any  manner  whatever,  that  he  had 
no  knowledge  of  this  writ  until  April,  1876,  and 
that  in  November,  1872,  at  the  time  of  the  alleged 
service  of  the  writ  of  attachment  upon  him,  he  had 
no  regular  agency  for  the  Lehigh  Valley  Insur- 
ance Company,  having  no  authority  to  take  risks 
or  settle  claims,  but  merely  received  applications 
for  policies  and  n)ade  surveys  of  property,  for- 
warding both  to  the  secretary  of  the  company. 

The  defendants  also  filed  the  deposition  of  H. 
C.  Hunsberger,  the  president  and  former  secretary 
of  the  comimny,  who  said  that  the  only  debt 
which  the  company  ever  owed  Krause  (a  claim 
on  a  policy  of  fire  insurance)  was  paid  him  in  full 
on  December  24,  1872;  that  the  company  never 
had  any  knowledge  of  the  attachment  until  the 
issuing  of  the  Umtatum  fi.  fa.  ;  and  that  C.  Soell- 
ner never  was  a  regularly  appointed  agent  of  the 
company,  and  had  no  authority  to  bind  the  com- 
pany in  any  way. 

The  rule  to  show  cause  was  discharged  and  the 
defendants  took  this  writ,  assigning  for  error  the 
entry  of  judgment  against  the  garnishees  for  de- 
fault of  appearance,  and  the  refusal  to  open  the 
same. 

H.  G.  Hunsberger  (with  him  IF.  K  Oearhart), 
for  plaintiffs  in  error. 

The  judgment,  for  want  of  appearance,  was 
wrongly  entered,  for  the  writ  of  attachment  was 
never  properly  served  on  the  garnishees.  The 
Act  of  April  8,  1851,  §  6  (Purd.  Dig.  287,  pi. 


31),  provides  that  actions  may  be  commenced 
against  corporations  in  any  county  in  which  they 
transact  business,  and  i\mi  oHginal  writs  may  be 
served  upon  their  agents  resident  in  such  county. 
But  an  attachment  execution  is  not  original  pro- 
cess, and  each  defendant,  individual  or  corpora- 
tion, must  be  served  within  his  own  county. 

Wray  v.  Tammany,  1  liar.  394. 

Newlin  r.  Scott,  2  Cas.  102. 

Kase  V.  Kase,  10  Id.  131. 

Cowden  ».  Bank,  7  W.  &  S.  432. 
The  service  of  a  summons  upon  one  authorized 
merely  to  receive  applications  or  effect  insurance 
is  not  a  valid  service  upon  the  company. 

Parke  p.  Ins.  Co.,  8  Wr.  422. 
The  return  of  the  marshal  is  defective,  for  it 
does  not  set  out  what  property  is  attached. 

Rhoads  v,  Monigal,  2  Harr,  41. 

Christmas  v.  Biddle,  1  Bar.  223. 
E,  N,  Willard,  contra. 

The  validity  of  the  service  of  the  writ  of  at- 
tachment on  the  agent  of  the  company  does  not 
rest  on  the  Act  of  April  8,  1851  (supra)^  which 
has  been  decided  to  apply  only  to  foreign  cor- 
porations, but  on  the  Act  of  May  4,  1852,  §  1,* 
(Purd.  Dig.  43,  pi.  7). 

Land  is  v.  Lyon,  21  Sm.  475. 

Bancord  r.  Parker,  15  Id.  33G. 
The   marshal   having   returned   that  he   had 
served  the  agent  of  the  company,  the  Court  will 
not  inquire  into  the  question  of  his  agency. 

Keunard  r.  Railroad,  1  Pliila.  41. 
The  action  of  the  Court  below  in  discharging 
the  rule  to  show  cause  why  judgment  should  not 
be  opened  cannot  be  reviewed,  for  opening  such  a 
judgment  is  discretionary  with  them. 

Bredin  v.  Gilliland,  17  Sm.  34. 
The  affidavit  and  depositions  are  not  part  of 
the  record,  and  cannot  be  reviewed  on  writ  of 
error. 

Calhoan  r.  Lo^an,  10  liar.  43 

Ringwalt  r.  Brindle,  9  Sm.  51. 

May  8.  The  Court.  Tlie  decision  of  the 
Court  below,  upon  the  motion  to  open  judgment, 
is  not  the  subject  of  review  here  (Duna  v.  Wight- 
man,  5  Casey,  336;  Ilenry  v.  Drothers,  12 
Wright,  70  ;  Ringwalt  v.  Brindle,  9  P.  F.  Smith, 
51;  Breden  u  Gilliland,  17  P.  F.  Smith,  34), 
nor  can  we  inquire  into  the  question  of  fact 
whether  Soellner,  upon  whom  the  service  of  the 
writ  was  made,  was  an  agent  of  the  corporation 
garnishees  upon  whom  a  lawful  service  could  be 
made.  The  affidavit  and  depositions  are  no  part 
of  the  record,  and  are  not  before  us.  (Calhoun  v. 
Lbgan,  10  Harris,  46.) 

The  only  question  which  properly  arises  is  as 
to  the  regularity  of  the  judgment  by  default  for 
want  of  appearance.  That  dei)ends  upon  whether 
the  return  by  the  marshal  showed  a  lawful  service 
upon  the  garnishees.     The  defendants  in  error 

*  Thia  Act  is  set  forth  iu  the  opinion  of  the  Court, 
infra. 
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rest  it  npon  the  first  section  of  the  Act  of  May 
4,  1853  (Pamph.  L.  547),  entitled  "An  Act 
relative  to  Courts  in  this  Commonwealth."  It 
provides  "  that  where  any  person  or  peraons, 
Wng  residents  of  this  commonwealth,  shall  en- 
pagre  in  business  in  any  other  county  than  the 
one  in  which  he,  she,  or  they  shall  reside,  or  not 
Wing  in  the  county  at  the  time  of  the  issuing  of 
Fnch  writ  or  process,  it  shall  be  lawful  for  the 
officer  charged  with  the  service  thereof  to  serve 
any  writ  of  summons,  or  any  other  mesne  process, 
upon  the  agent  or  clerk  of  any  such  defendant  at 
the  nsual  place  of  business  or  residence  of  such 
agent  or  clerk,  and  to  have  the  same  eflfect  as  if 
served  upon  the  principal  personally." 

Conceding  that  an  attachment  execution  with 
the  clause  of  scire  facias  to  the  garnishees  em- 
bodied in  it  is  a  "  summons  or  other  mesne  pro- 
cess," the  legislature  has  seen  fit  to  provide  that 
the  service  shall  be  '*  at  the  usual  place  of  busi- 
ness or  residence"  of  the  agent,  and  in  no  other 
way.  A  personal  service  is  not  sufficient.  Why, 
it  u  not  our  place  to  inquire.  Ita  lex  scripta  est. 
It  is  clear  that  the  return  must  show  on  its  face 
a  legal  service.  (Winrow  u  Raymond,  4  Barr, 
501 ;  Wilson  v.  Hayes,  6  Harris,  854 ;  Weaver 
V.  Springer,  2  Miles,  42.) 

Judgment  reversed.  Opinion  by  Sharswood, 
J.    Williams,  J.,  absent 


Jan.  *75,  333.  May  17. 

Hal^nny  y.  Bell,  to  use,  etc. , 

Set-offi—Act  of  1705 — Unliquidated  damages 
arising  out  of  separate  and  distinct  cause  of 
action  —  Damages  from  tortious  acts  of 
plaintiff— Contract — Construction  of 

lJn\\qn\da.te({  damages  arising  ex  contractu^  which 
ar«  capable  of  liquidation  by  any  known  legal  standard, 
maj  \m  set  off  undnr  the  Act  of  1705,  althongh  arising 
out  of  a  distinct  and  Buparate  cause  of  action. 

Ill  a  suit  by  A.  against  B.  upon  a  single  bill,  B.  to 
prove  a  t>et-off  offered  in  evidence  a  sealed  agreement 
between  A.  and  B.,  whereby  A.  was  given  the  right 
to  float  logs  down  a  certain  stream,  provided  that  no 
»  injory  should  be  caused  to  B.'s  lands  thereby,  and 
tliat  any  accidental  injury  should  be  promptly  repaired 
by  A. ;  to  l>e  followed  by  proof  that  a  large  amonnt  of 
damatte  had  been  done  to  B.*s  land.')  by  the  floating  of 
A.*s  logs  down  said  stream : 

Heid  (reversing  the  Judgment  of  the  Court  below), 
that  this  evidence  should  have  beeu  admitted  : 

lletd,  further,  that  the  agreement  was  a  covenant 4o 
repair ;  and,  therefore,  that  the  damages  claimed  \)y 
defendant  were  not  uecesaarily  founded  upon  a  tort. 

Error  to  Common  Pleas  of  Blair  County. 

Debt  by  Benjamin  F.  Bell,  to  nse  of  W.  W. 
Apsley  &  Co.,  against  John  Halfpenny,  to  re- 
cover the  amount  of  a  single  bill  for  $370.90, 
dated  October  22,  1873,  and  payable  one  day 


after  date.  The  defendant  pleaded  "never  in- 
debted, and  payment  with  leave,"  etc.  On  the 
trial  (before  Dean,  P.  J.)  plaintiff  gave  in  evi- 
dence the  single  bill.  Defendant,  under  his  plea 
of  ]>ayment,  offered  in  evidence  an  agreement 
under  seal  between  John  Halfpenny  and  Daniel 
Nole,  the  firm  of  Halfpenny  &  Nole  of  the  one 
part,  and  Benjamin  F.  Bell  of  the  other  part, 
dcted  June  13,  1868,  which,  after  reciting  that 
the  firm  of  Halfpenny  &  Nole  were  seized  of  a 
tract  of  land  on  Laurel  Run,  lying  between  two 
tracts  of  land  belonging  to  said  B.  F.  Bell,  gave 
to  said  B.  F.  Bell  the  right  to  float  and  drive 
timlier  along  said  Laurel  Run  and  to  pass  along 
its  banks  through  the  land  of  Halfpenny  and 
Nole,  "  provided  that  the  said  floating  or  driving 
of  logs  shall  not  at  any  time  be  allowed  to  work 
or  cause  injury  or  detriment  to  said  Halfpenny 
&  Nole,  and  that  any  accidental  injury  shall  be 
promptly  repaired  by  said  Benjamin  F.  Bell ; 
iitjury  from  floods  or  other  natural  causes  ex- 
cepted." This  agreement  was  signed  by  John 
Halfpenny  and  Benjamin  F.  Bell.  This  evidence 
to  be  followed  by  proof  that  a  large  amount  of 
damage  had  been  done  to  defendant  by  plaintiff 
by  reason  of  floating  the  logs  as  aforesaid  down 
said  'stream ;  this  for  the  purpose  of  proving  a 
set-off  to  an  amount  equal  to  or  greater  than  the 
note  in  suit.  Objected  to  by  plaintiff,  first,  be- 
cause the  offer  is  to  prove  unliquidated  damages; 
secondly,  because  the  offer  is  to  prove  a  set-off 
arising  out  of  a  distinct  and  separate  cause  of 
action  not  relating  to  the  subject-matter  of  the 
present  en  use.  The  Court  below  sustained  the 
objection  and  overruled  the  offer.  Verdict  and 
judgment  for  plaintiff  for  $404.29.  Defendant 
took  this  writ,  assigning  for  error  the  overruling 
of  his  offer  of  proof 

Samuel  Calvin,  for  plaintiff  in  error. 
The  damages  claimed  did  not  arise  from  a  tres- 
pass or  tort,  but  under  a  contract  of  the  parties. 
The  Act  of  1705  authorizes  defendant  under  his 
plea  of  payment  to  give  any  **bond,  bill,  receipt, 
account,  or  bargain  in  evidence ;"  and  this  Court 
have  repeatedly  decided  that  it  is  not  material 
whether  the  damages  claimed  to  be  set  off  arose 
out  of  the  same  contract  on  which  suit  is  brought, 
or  out  of  a  distinct  and  different  bargain  or  con- 
tract. 

Phillips  V.  Lawrence,  6  W.  &  S.  150. 

Carman  v,  Franklin  Fire  Inn.  Co.,  Id.  155. 

Thomas  v.  Shoemaker,  Id.  179. 

Ellmaker  v.  Franklin  Fire  Ins.  Co.,  Id.  439« 

Hnnt  V.  Oilmore,  9  Sm.  450. 

H,  M,  Baldrige,  for  defendant  in  error. 

The  claim  of  defendant  arose  quasi  ex  delicto, 
and  out  of  a  transaction  altogether  distinct  from 
the  debt  sought  to  be  recovered.  A  set-off  is  not 
admissible  where  the  demand  against  the  plaintiff 
arises  from  an  act  of  a  tortious  nature. 
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Gogel  V.  Jaooby,  6  S.  &  R.  117. 
Itarper  v,  Kean,  11  S.  &  R.  280. 
Kachlein  it.  Ralston,  1  Yeate««,  572 ;  S.  C,  reported 
as  Kachliii  v,  Mulhallau,  2  Dall.  237. 

Unliquidated  damages  arising  from  a  covenant 
cannot  be  given  in  evidence  by  way  of  set-ofiT 
where  such  damages  sound  in  tort,  though  the 
remedy  of  the  party  might  be  on  the  covenant. 
Heck  r.  Shener,  4  S.  &  R.  218. 

Claims  arising  on  separate  and  distinct  cove- 
nants under  seal  cannot  be  set  off  against  each 
other.  • 

McQnaide  v.  Stewart,  12  Wr.  198. 

The  defendant  below  claimed  to  set  off  damages 
for  injuries  to  land  not  held  in  his  own  right,  but 
as  tenant  in  common  with  another.  Set-off  can 
only  be  allowed  where  the  parties  have  a  matual 
right  to  sue  each  other. 

Henderson  v,  Lewis,  9  S.  &  R.  379. 
Everson  t;.  Fry,  22  Sm.  326. 

May  29.  Thb  Court.  It  was  held  in  Hunt 
V.  Qilmore  (9  P.  P.  Smith,  450)  that  unliquidated 
damages  arising  ex  contractu  from  any  bargain 
may  be  set  off  under  the  Defalcation  Act  of  1705 
(1  Sin.  Laws,  40)  whenever  they  were  capable  of 
liquidation  by  any  known  legal  standard.  Tested 
by  this  rule,  the  offer  of  evidence  embraced  in  the 
plaintiff's  assignment  of  error  ought  to  have  been 
received.  That  the  damages  were  unliquidated,  and 
that  the  offer  was  to  prove  a  set-off  arising  out  of 
jbl  distinct  and  separate  cause  of  action,  is  not 
material.  There  was  no  diflBculty  under  the  well- 
settled  rules  of  law  in  liquidating  the  damages ; 
that  they  arose  out  of  a  separate  cause  of  action 
constitutes  no  objection.  Matters  growing  out 
of  the  same  transaction,  as  a  general  rule,  are 
the  subjects  of  an  equitable  defence;  our  Defalca- 
tion Act  allows  other  and  totally  distinct  trans- 
actions to  be  proved  by  way  of  set-off  in  order  to 
avoid  circuity  of  action.  We  see  no  reason  why 
the  defendant  below  should  not  set  off  as  a  defence 
to  the  note  in  suit  the  damages,  if  any,  sustained 
by  him  under  the  agreement  of  13  June,  1868. 
The  objection  that  such  damages  arise  from 
tortious  acts  is  not  tenable.  The  agreement, 
although  inartificially  drawn,  is  a  covenant  to 
repair.  Under  it,  Bell,  the  plaintiff  below, 
acquired  the  right  to  float  his  logs  down  the 
stream  through  the  defendant's  property,  subject 
to  the  condition  of  promptly  repairing  any 
accidental  injury  occasioned  thereby.  It  does 
not  necessarily  follow  that  the  damages  which 
the  defendant  claimed  to  set  off  arose  from  any 
tortious  acts.  If  they  did,  we  conc^ede,  under  all 
the  cases,  they  could  not  be  allowed. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Paxson,  J.    Williams,  J.,  absent 


Jan.  '74,  262^. 


Hortien  v.  Hanheim. 


Feb.  1. 


Suit  against  partners  trading  as  two  firms — De- 
nial  of  partnership  in  one  firm — Book  entries 
charging  firms  separately — Affidavit  of  de- 
fence^ sufficiency  of 

A.  broaght  assampsit  against  M.  and  others,  'Mrad- 
ing  as  the  C.  M.  and  S.  Co.,  and  also  as  B.  &  W.,'* 
and  filed  a  copy  of  his  book  entries  charged  to  the 
company,  ani  copies  of  various  orders  and  of  a  bill  of 
exchange  drawn  by  B.  &  W. 

The  affidavit  of  defence  of  M.  (the  only  defendant 
served)  averred,  that  he  never  was  a  member  of  the 
firm  of  B.  &  W.,  which  firm  had  purchased  the  goods, 
althoagh  he  was  a  member  of  the  firm  of  the  C.  M.  and 
S.  Co.,  which  had  never  purchased  the  goods  nor  au- 
thorized snch  pnrohase. 

Held  (reversing  the  judgment  of  the  Court  below), 
that  the  defence  appearing  in  the  affidavit  was  suffi- 
cient. 

Error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

Assumpsit  by  Manheim  against  Martien  and 
three  other  •'  Copartners,  trading  as  the  Coaquan- 
nock  Smelting  and  Mining  Company,  and  also  as 
Bevan  &  Wallace."  The  summons  was  served 
on  the  defendant  Martien  only. 

The  copies  filed  were:  (1)  Of  the  plaintiff's 
original  book  entries,  charged  to  the  Conqiian- 
nock  Smelting  and  Mining  Company;  (2)  Of  a 
bill  of  exchange  in  his  favor,  drawn  on  Martien 
by  Bevan  &  Wallace;  and  (3)  of  numerous  orders 
on  him  drawn  by  the  latter  firm. 

The  aflfidavit  of  defence  by  Martien  wns :  **  That 
he  never  was  and  is  not  now  a  member  of  the 
firm  of  Bevan  &  Wallace,  which  firm  purchased 
the  goods  sued  on  in  the  copy  filed.  That  he  is  a 
member  of  the  firm  trading  as  the  Coaqunniiock 
Mining  and  Smelting  Company,  but  said  firm 
never  authorized  the  purchase  of  the  goods  sued 
for.  And  deponent  believes  that  said  plaintitf 
has  charged  the  firm  of  Bevan  &  Walhice  with 
said  goods  ;  and  that  said  firm  is  indebted  to  the 
firm  of  the  Coaqnannock  Mining  and  Smelling 
Company,  all  of  which  deponent  will  prove  in 
the  trial  of  the  case." 

The  Court  i)elow  having  entered  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  the  de- 
fendant took  this  writ,  and  assigned  for  error  the 
entry  of  judgment. 

Z>.  W.  Se.llerSf  for  the  plaintiff  in  error. 

The  defence  disclosed  by  the  affidavit  was  good, 
and  should  have  barred  judgment. 
Thompson  r.  Clark,  6  ^mith,  33. 
Youni?man  v.  Walter,  23  Id.  134. 

Jos,  W.  Bun  sicker,  contra. 

May  8.  The  Court.  This  suit  was  brought 
against  four  persons  as  copartners,  "  trading  os 
the  Coaquannock  Smelting  and  Mining  Com- 
pany, and  also  as  Bevan  &  Wallace."     Thus,  it 
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was  averred  that  said  four  persons  eora))Osed  each 
of  said  firms,  and  that  there  was  a  joint  liability 
of  said  firms  and  of  all  their  members.  The 
claim  filed  was  on  original  book  entries  (said  to 
have  been  charged  to  the  Mining  and  Smelting 
Company),  and  on  a  bill  of  exchange  and  name- 
roQS  orders  drawn  by  Bevan  &  Wallace. 

In  the  affidavit  put  in  by  Martien,  and  held  in- 
sufficient by  the  Court  below,  he  swears  he  has  a 
legal  defence  to  the  whole  claim,  the  particulars 
of  which  defence  he  gives  substantially  as  fol- 
lows: that  he  never  was  and  is  not  now  a  mem- 
ber of  the  firm  of  Bevan  &  Wallace,  which  firm 
purchased  the  goods  sued  for  ;  that  he  is  a  mem- 
ber of  the  firm  trading  as  the  Mining  and  Smelt- 
ing Company,  but  that  firm  never  authorized 
the  purchase  of  the  goods. 

Now  we  understand  this  to  affirm  that  the  goods 
were  purchased  by  the  firm  of  Bevan  &  Wallace, 
of  which  Martien  was  never  a  member.  If  he  is 
not  one  of  the  firm,  why  is  he  liable  for  one  of 
its  contracts?  Admitting  his  membership  of  the 
other  firm,  be  denies  its  liability,  inasmuch  as  it 
never  authorized  the  purchase  of  the  goods.  In 
other  words,  he  affirms  that  he  is  a  member  of  the 
firm  that  did  not  purchase  the  goods,  and  not  a 
memlier  of  the  firm  that  did  purchase. 

The  affidavit  further  avers,  as  matter  of  belief, 
that  the  defendant  in  error  had  charged  the  goods 
to  the  firm  of  Bevan  &  Wallace;  but  to  negative 
any  presumption  that  the  Mining  and  Smelting 
Company  was  to  pay  for  them,  he  affirms  Bevan 
&  Wallace  are  indebted  to  said  firm.  Martien 
affirms  he  will  prove  all  the  facts  averred  on  the 
trial  of  the  case. 

The  plaintiff  below  claimed  against  two  firms. 
In  seeking  to  answer  for  each  the  affidavit  has 
somewhat  blended  the  defence.  We  think,  how- 
ever, it  sufficiently  avers  grounds  why  there  should 
not  be  a  recovery  of  the  claim  against  both  firms, 
and  all  of  the  individuals  composting  either.  The 
learned  Judge  therefore  erred  in  entering  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence. 

Judgment  reversed,  and  a  procedendo  awarded. 

Opinion  by  Mergur,  J.   Williams,  J.,  absent. 


Common  iJIeas— ^qxiitg. 

C.  p.  No.  3.  Sept.  18. 

Oormerly  ▼.  Port  Bichmond  Bnilding  and  Loan 
Association  et  al. 

Equitable  jurisdiction — Api^lication  to  a  court 
of  equity  to  interjere  in  winding  vp  the  affairs 
of  an  insolvent  building  association  when 
there  are  no  responsible  officers — Memedy  at 
law, 

Demarrer  to  bill  in  equity. 
Tiie  bill  set  out  the  incorporation  of  the  asso- 


ciation defendant,  and  that  it  became  insolvent 
within  a  year,  and  was  practically  broken  up ; 
that  the  complainant  is  informed  and  believes 
that  a  pretended  organization  of  the  company 
is  still  maintained  wherein  the  defendants,  Joseph 
Hegenbotham  et  al.,  pretend  to  act  as  officers, 
though  what  offices  are  claimed  to  be  held  by 
each  respectively,  complainant  does  not  know ; 
that  no  due  and  legal  election  has  taken  place, 
and  no  one  is  authorized  to  wind  up  the  atfairs 
of  the  corporation;  that  the  complainant  is 
owner  of  seventeen  shares  in  the  said  association, 
and  is  also  a  creditor  of  the  association  to  a  large 
amount;  and  that  the  only  assets  of  said  cor- 
poration consist  of  certain  described  real  estate. 
The  bill  further  averred  that  said  association  is 
insolvent,  debts  are  due  by  it  to  complainant, 
and  that  there  are  no  proper  officers  or  other 
persons  lawfully  authorized  to  settle  its  affairs, 
and  prayed  that  the  affairs  of  the  corporation 
be  wound  up  under  the  direction  of  this  Court ; 
that  a  sale  of  the  real  estate  be  made ;  that  the 
defendants,  Hegenbotham  et  al.,  be  enjoined  from 
interfering  or  meddling  in  any  way  with  said 
real  estate ;  and  that  a  receiver  be  appointed  to 
take  possession  and  dispose  of  the  same,  and  to 
distribute  the  proceeds  under  order  of  the  Court. 
Demurrer  for  want  of  equity. 
Quinn,  in  support  of  the  demurrer. 
There  is  an  adequate  remedy  at  law,  and 
equity  has  no  jurisdiction. 

Fowl©  r.  Lawrason,  5  Peters,  495. 

Patterson  v.  Lane,  11  C»s.  275. 

Gloninger  v.  Hazani,  6  VVr.  389. 

Act  of  12  April,  1859  (Building  Associations), 
Purd.  Dig.  183-189. 

Tariipike  Cunipany  v.  McCoseaby,  16  S.  &  R.  140. 

Comm.  ».  Union  Insur.iuce  Co.,  5  Mass.  230. 

Aa*y  General  v.  Uiica  Ins.  Co.,  2  John.  Ch.  389. 

Comm.  V,  Alje^lienj  bridge  Co.,  20  Pa.  185. 
Insolvency  does  not  dit^solve  a  corporation. 

Kail  way  Co.  V.  Filler,  10  Siu.  132. 

Wilde  r.  Jenkins,  4  Paige  (N.  Y.),  481. 

Briukerhoff  u.  Brown,  7  Johns.  Ch.  217. 

Mickles  v.  Rochester  Bank,  11  Paige,  118. 

Barclay  v.  Talma n,  4  Edwards  Ch.  123. 

State  V.  State  Bank  of  Maryland,  6  Gill  &  J.  205. 

Koilius  V,  Clay,  33  Maine  (3  Hed.),  132. 
Biipliam  (with  whouj  was  Wayne  Mac  Veagh), 
contra,  argued  that  the  Court  should  interlere 
where  there  is  irresponsibility  of  parties  claiming 
to  be  officers,  and  where  it  appears  that  there  is 
no  person  properly  authorized  to  take  care  of 
the  assc:ts. 

High  ou  Receivers,  §  293. 

C.  A.  V. 
Sept  23.     Demurrer  sustained. 
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Aug.  28. 


0.  P.  No.  4. 

Yafnall,  Adm*x,  etc.,  ▼.  Stilz. 
Injunction — A  court  of  equity  will  not  intervene 
to  prevent  a  sale  of  stock,  pledged  as  collateral 
for  a  note,  on  the  allegation  that  a  set-off  exists^ 
which  set-off  is  in  its  nature  and  amount 
indeterminate. 

Motion  to  continue  special  injunction. 
The  bill  set  forth  that  the  plaintiff  was  ad- 
ministratrix of  one  James  S.  Yarnall ;  that  she 
had  received  a  letter  dated  August  19,  1876,  from 
the  defendant's  attorney,  stating  that  the  defend- 
ant held  a  note  of  the  decedent  for  $1000,  and 
also  held  sixty  shares  of  the  stock  of  the  Keely 
Motor  Company  as  collateral  security  therefor, 
and  that,  unless  the  note,  which  had  been  duly 
protested,  were  paid  before  noon  on  August  23d, 
1876,  the  stock  would  be  sold  at  public  sale  ;  that 
the  defendant's  attorney,  Chas.  F.   Slilz,  Esq  , 
handed  the  said  notice  to  the  plaintiff,  and  stated 
that  he  would  accept  the  said  sixty  shares  at  the 
price  of  $17.50  per  share,  which,  after  deducting 
the  debt  and  interest,  would  leave  the  plaintiff  the 
Butu  of  $30,  and  thus  discharge  the  note — which 
offer   the  plaintiff  declined,  believing  the  stock 
more  valuable,  and  that  the  defendant  so  regarded 
it ;  that  the  plaintiff  was  informed  and  believed 
that  the  defendant,  who  was  a  large  holder  of 
Keely  Motor  stock,  had  sold  some  of  said  stock 
at  $125  per  share;  that  the  plaintiff  had  no 
knowledge  or  information  respecting  the  prom- 
issory note ;  that  on  receipt  of  the  note  above 
alluded  to,  she  made  a  written  demand  on  the 
defendant's  attorney  for  a  statement  of  all  the 
transactions,  accounts,  and  matters  in  which  the 
decedent  and  Stilz  were  interested,  especially  as 
to  matters  wherein  Siilz  claimed  to  be  a  creditor, 
believing  such  statement  and  account  to  be  indis- 
}>ensable  for  the  adjustment  of  such  matter;  that 
110  account  was  furnished  ;  that  through  her  at- 
torney she  had  requested  a  reasonable  length  of 
time  to  obtain  such  statement  and  to  investigate 
said  matters,  and  had  requested  and  been  refused 
the  delay  of  one  week  in  the  sale  of  the  stock ; 
that  the  plaintiff  believed  there  was  an   offset 
against  Siilz's  claim  ;  that  she  was  informed  and 
believed  that  a  large  amount  of  furniture,  belong- 
ing jointly  to  the  decedent  and  Stilz,  had  been, 
since  the  death  of  Yarnall,  illegally  removed,  ap- 
propriated, and  converted  to  the  use  of  the  de- 
fendant; that  the  stock,  if  sold  at  the  present 
time,  would  be  sacrificed,  but  if  held  would  pro- 
bably appreciate,  as  the  Keely  Motor  machine 
was  rapidly  approaching  completion  ;  that  plain- 
tiff believed  Slilz  intended  to  force  a  sale  and  buy 
in  the  stock  at  a  depreciated  price;  that  the  re- 
fusal of  a  statement  had  greatly  embarrassed  the 
plaintiff;  and  prayed  (1)  discovery  of  all  joint 
and  copartnership  dealings  had  by  the  defendant 
with  the  decedent,  and  au  account  of  the  same ; 


(2)  a  re-transfer  of  the  stock  and  other  property 
which  might  be  determined  to  belong  to  the  de- 
cedent's estate  ;  (3)  an  injunction  to  restrain  de- 
fendant from  selling,  transferring,  pledging,  or  ia 
any  manner  interfering  with  the  stock  held  as 
collateral  security. 

The  answer  denied  any  community  of  interest 
with  the  decedent,  and  that  anything  necessi- 
tated an  account ;  admitted  the  selling  stock  at 
$125,  but  alleged  that  it  was  at  a  previous  date, 
and  that  the  stock  had  since  depreciated ;  and 
denied  that  the  defendant  was  at  any  time  in- 
debted to  Yarnall,  and  that  any  authority  had 
been  given  to  the  defendant's  attorney  to  offer  to 
purchase  the  stock  for  the  defendant. 

J.  J.  Murphy,  for  the  motion. 

E.  R.  Worrell  (with  whom  were  (7.  F.  Stilz 
and  JfcCafte),  contra. 

The  Court  (Briggs,  J.)  dissolved  the  injunc- 
tion, on  the  ground  of  uncertainty,  and  that  aa 
undefined  sum  could  not  be  set  off  against  an 
established  indebtedness. 


€o\nmon  pieas— Uato. 


C.  P.  No.  4.         Brown  ▼.  Eogers.         Sept.  18. 
Affidavit    of  defence  —  When    insufficient  — 

Contract  —  Breach  of —  Contract  should  be 

stated. 

Rule  for  judgment  for  want  of  a  sufiBcient  affi- 
davit of  defence. 

Assumpsit  on  two  promissory  notes. 

The  affidavit  of  defence  set  forth  that  one 
of  the  notes  was  given  for  certain  iron  col- 
umns furnished  for  a  building  in  the  course  of 
erection  by  the  defendant,  which  columns  were  to 
be  delivered  "  according  to  a  contract  made  when 
they  were  ordered,"  but  which  were  not  in  fact 
delivered  until  after  the  specified  time  ;  that  the 
delay  caused  the  defendant  an  expense  exceeding 
the  amount  of  both  notes  ;  and  further,  that  the 
columns  were  made  heavier  and  also  shorter  than 
the  contract  called  for.  The  contract  was  not 
set  out  in  the  affidavit. 

B,  K.  Erdman,  for  the  rule.     Damages  for  a 
non-delivery  are  of  a  remote  nature.     The  affi- 
davit should  state  what  the  contract  was,  and  also 
the  amount  charged,  and  the  amount  furnished, 
llaak  r.  Wise,  2  Weekly  Notes,  689. 

Oendell,  contra. 

The  Court.  The  contract  should  have  been 
stated. 

Kule  absolute. 
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Vol.  III.]    THtTRSDAY,  OCT.  n,  K'JS.  [No.  S. 


Supreme  €purt. 


Jan.  '75.  22.  March  6. 

Kiners*  Trust  Company  Bank  ▼.  John  W. 

Boseberry. 

Usury— Act  of  28  May,  IS5S— Purchaser  at 
judicial  sale  of  real  estate  sold  subject  to  a 
usurious  judgment,  not  vnthin  benefit  of  Act 

The  Act  of  28  Maj,  1858,  made  a  radical  change  in 
the  conseqaences  flooring  from  the  receipt  of  more  than 
Biz  per  cent,  interest. 

No  one  but  the  debtor,  and  creditors  whom  he  may 
have  defrauded,  can  claim  the  benefit  of  the  Act.  A 
purchaser  at  a  jadicial  sale  of  the  debtor's  real  estate, 
sold  subject  to  a  Judgment,  a  portion  of  the  considera- 
tion of  which  was  usurious  interest,  cannot  resist  pay- 
ment of  the  judgment  in  full. 

A.  gave  a  judgment  bond  for  $15,000,  of  which  $2250 
was  for  usurious  interest,  and  BubHequently  became  a 
bankrupt.  A.'s  assignee  in  bankruptcy  sold  his  real 
estate,  expressly  subject  to  certain  liens  of  which  the 
judgment  was  one.  The  judgment  creditor  having  U- 
laed  execution  to  recover  the  full  amount  of  the  judg- 
ment : 

Held^  that  the  purchaser  could  not  set  up  the  defence 
of  usury  against  any  poriiou  of  the  judgment. 

Error  to  Common  Pleas  of  Schuylkill  Coanty. 

James  WreQ  &  Co.,  in  Jnly,  1871,  obtained  a 
loan  from  the  Miners'  Trust  Company  Bank,  giv- 
ing iherefor  a  judgment  bond  for  $15,000,  of  which 
$12,750  represented  the  actual  amount  of  the  loan, 
and  the  balance,  $2250,  was  for  the  use  of  the 
money  for  one  year.  Judgment  was  entered  up 
on  the  bond  on  the  day  of  its  date  for  $15,000. 

Subsequently,  in  the  same  year,  the  said  firm 
was  dissolved,  and  in  October,  1871,  James  Wren 
was  adjudged  a  bankrupt.  In  March,  1872,  in 
porsoance  of  an  order  of  the  XJ.  S.  District  Court, 
his  assignee  in  bankruptcy  exposed  at  public  sale 
certain  real  estate  of  said  Wren,  notice  being  given 
at  the  sale  that  the  same  would  be  sold  subject  to 
sundry  liens  of  record,  amounting  to  $40,000,  in- 
cluding the  said  judgment  of  $15,000,  when  the 
\  same  was  purchased  by  John  W.  Roseberry  for 
$10,000,  subject  as  aforesaid. 

The  Miners'  Trnst  Company  Bank  subsequently 
issaed  a  fi.fa,  upon  their  judgment,  whereupon 
the  Court,  on  motion  of  Roseberry,  on  Oct.  6, 1813, 
granted  a  rule  to  show  cause  why  the^.^'a.  should 
not  be  set  aside,  the  judgment  0}>ened,  and  the  said 
Roseberry  be  let  into  a  defence  as  to  so  much  of  the 
judgment  as  was  for  usurious  interest.  The  depo- 
ntioDs  showed  that  the  defendants  in  the  judg- 


ment, James  Wren  et  al.,  claimed  no  dednction  on 
the  ground  of  usury,  but,  o^i  the  contrary,  deemed 
tbe  original  agreement  a  fair,  well  considered  busi- 
nesa  traoeaction,  and  wanted  it  carried  out  by  the 
payment  of  the  judgment  in  full. 

By  agreement  of  counsel  these  facts  were  ad- 
mitted, and,  by  permission  of  the  Court,  argument 
was  had  as  on  an  issue  of  law  whether  Mr.  Rose- 
berry, or  any  one  except  the  borrowers  themselves, 
could  raise  the  defence  of  usury. 

The  Court  thereupon  made  an  order  that  the 
said  execution  be  restricted  as  against  the  property 
in  question  to  the  collection  of  the  principal  debt 
of  $12,750,  with  lawful  interest  and  costs,  Per- 
shing, P.  J., delivering  the  following  opinion: — 

"  That  the  defence  of  usury  is  a  personal  privi- 
lege of  which  none  but  the  borrower  can  avail 
himself,  is  settled  by  the  decisions  of  the  courts  in 
many  of  the  States.  Without  attempting  to  re- 
view the  numerous  cases  to  which  our  attention 
has  been  directed,  it  is  sufficient  for  our  present 
purpose  to  say  that  they  are  decided  o^n  statutes 
which  make  all  contracts  void  where  usury  enters 
into  them.  This  is  true  of  New  York,  upon  the 
decisions  of  the  courts  of  which  State  some  stress 
was  laid  at  the  argument.  All  usurious  agree- 
ments are  there  declared  to  be  void,  and  the  lender 
is  subject  to  a  penalty.  In  a  late  case,  Berdan  v. 
Sedgwick  (44  N.  Y.  R.  626),  decided  in  1871, 
such  agreements  are  said  to  be  void,  however,  in 

a  limited  sense We  regard  this  case 

as  applicable  to  the  case  in  hand,  though  made 
under  a  statute  much  more  stringent  than  that  of 
our  own  State  on  the  subject  of  usury. 

'*  In  Pennsylvania,  where  a  debtor  refuses  to 
move  for  the  benefit  of  his  creditors,  they  will  be 
permitted  to  move  in  his  name.  An  insolvent 
man  is  not  permitted  to  give  away  his  property  by 
means  of  a  judgment,  which,  though  proper  at 
first,  has  become  a  security  for  less  than  the 
amount  of  it.  (Lewis  r.  Rogers,  4  H.  18;  Clark 
u.  Douglass,  12  P.  F.  Sra.  408  ) 

"  It  is  claimed,  however,  that  the  direct  question 
before  us  has  never  l)een  decided  in  this  State.  In 
Verneru  Carson  (16  P.  F.  Sm.  440),  the  question 
whether  any  one  but  the  borrower  or  debtor  can 
set  up  tluB  defence  of  usury  under  the  Act  of  May 
28,  1858,  is  left  undecided.  If  still  an  open  ques- 
tion, there  are  decisions  of  our  courts,  which  wo 
think  go  far  towards  settling  it.  In  Fisher  v. 
Kahlnan  (3  Phil.  Rep.  213),  decided  by  Judge 
Sharswood  in  the  District  Court  of  Philadel- 
phia, defenjie  was  taken  on  the  ground  of  usury 
in  behalf  of  a  ierre  tenant,  who  became  purchaser 
of  mortgaged  premises  at  sheriff's  sale,  under  a 
judgment  subject  to  the  mortgage.  It  is  held  in 
that  case  that  whenever  usury  avoids  the  contract, 
the  defence  is  personal  to  the  party  to  whom  the 
loan  was  made.  But  so  far  as  it  amounts  to  a 
pro  tanto  failure  of  consideration,  it  is  very  clearly 
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settled  that  the  plaintiff  will  be  enjoined  or  pre- 
cluded from  the  recovery  of  more  than  the  just 
8um  advanced  and  lawful  interest  thereon.  (Ooleu 
Savage,  10  Paijfe,  583;  Post  v.  Bank  of  Utica,  1 
Hill,  391;  Nisbet  v.  Walker,  4  Georgia,  221; 
Thomas  v.  Donb,  8  Gill,  1.)  In  Pennsylvania,  it 
is  said  in  the  same  case,  usury  does  not  avoid  the 
security.  It  is  the  unlawful  part  only  which  is 
made  null.  It  seems  right,  therefore,  in  this  case 
of  a  purchaser,  to  show  that  the  security  is  for 
more  on  its  face  than  was  actually  advanced  at 
the  time.  In  Bachdell's  Appeal  (6  P.  F.  Sm. 
386),  on  a  question  of  distribution,  the  auditor 
decided  thatjudgment  creditors  could  question  the 
validity  of  a  prior  judgment  on  the  ground  of 
usury,  and  reduced  a  usurious  judgment  accord- 
ingly. This  was  affirmed  by  the  Supreme  Court. 
(See  also  Lloyd  u  Scott,  4  Peters,  205;  Greene 
V  Tyler  &  Co.  3  Wright,  361 ;  Fitzsimmons  u 
Baum,  8  Wright,  32.) 

**  It  has  been  argued  that  the  purchase  of  the 
property  sold  by  the  assignee  was  made  subject 
to  the  liens  upon  it,  and  that  this  precludes  any 
objection  to  the  validity  or  amount  of  the  plaintiff's 

judgment Where  a  purchaser  buys  expressly 

subject  to  usurious  incumbrances,  he  will  be  held 
to  their  payment.  But  a  purchaser  of  lands  at 
sheriff's  sale,  on  judgment  and  execution  at  law, 
subject  to  all  prior  legal  incumbrances,  can  take 
advantage  of  usury  in  a  mortgage  of  prior  date 
to  the  judgment.  (Cummins  v.  Wire,  2  Hals.  Ch. 
II.  73.) 

**  Nor  do  we  think  the  position  that  Mr.  Rose- 
berry  is  a  mere  stranger  in  this  proceeding,  well 
taken.  It  is  decided  in  Cardow  u  Kelly  (59  Barb. 
239),  that  an  execution  creditor,  who  asserts  a 
lien  upon  mortgaged  properly,  is  not  a  stranger 
within  the  meaning  of  the  rule  that  the  defence 
of  usury  is  a  personal  one,  and  cannot  be  pleaded 
by  one  having  neither  privity  of  estate  nor  of 
blood  with  the  borrower. 

*'  We  think  that  Mr.  Roseberry,  as  the  pur- 
chaser of  real  estate  bound  by  the  lien  of  the  plain- 
tiff's judgment,  may  object  to  and  resist  the  pay- 
ment of  that  part  of  the  judgment  which  is  shown 
to  be  usurious" 

The  Bank  took  this  writ,  assigning  for  error  the 
ruling  that  Roseberry  could  set  up  the  defence  of 
usury,  and  the  order  of  the  Court  restricting* the 
execution. 

Hughes  and  B.  W.  Gumming  (with  whom  was 
John  W.  Bickel),  for  plaintiff  in  error. 

The  Act  of  28  May,  1858  (Purd.  Dig.  803), 
after  fixing  the  lawful  rate  of  interest  at  six  i»er 
cent.,  provides  (§  2;  that  when  a  higher  rate  shall 
be  contracted  for,  "the  borrower  or  debtor  shall 
not  be  required  to  pay  the  creditor  the  excess  over 
the  legal  rate,  and  it  shall  be  lawful  for  the  bor- 
rower or  debtor,  at  his  option  to  retain  and  de- 
duct such  excess,"  etc. 


The  question  here  presented  is,  whether,  when 
the  debtor  has  made  his  election  not  to  retain  or 
deduct  such  excess,  a  purchaser  at  assignee's  sale 
inbankruptcy  of  real  estate,  bound  by  the  judgment, 
with  express  notice  and  consent  that  the  full 
amount  of  the  judgment  should  remain  a  lien, 
can  resist  the  payment  and  deduct  the  excess. 

The  Act  of  1858  embodied  the  reactionary  ideas 
of  the  nineteenth  century  on  the  subject  of  usury, 
which  formerly  was  treated  by  lawmakers  as  a 
crime.  That  Act  prescribes  no  penalty,  and  leaves 
it  to  the  option  of  the  debtor  to  pay  or  retain  the 
excess.  If  he  elects  to  retain  it,  it  is  his  property ; 
and  if  he  elects  not  to  retain  it,  it  is  the  property 
of  the  creditor.  A  purchaser  of  his  real  estate  at 
judicial  sale,  having  no  privity  with  the  debtor  in 
the  transaction  of  loan,  is  within  neither  the  let- 
ter nor  the  spirit  of  the  Act,  and  cannot  make 
the  election  as  against  the  creditor. 

Heath  r.  Page,  13  Sm.  108. 
The  decisions  cited  iu  other  States  are  based  on 
statutes  not  in  harmony  with  our  own,  and  the 
decision's  in  our  own  State,  of  an  adverse  charac- 
ter, cited  by  the  Judge  l)elow,  were  made  prior  to 
the  Act  of  1858.  In  Veruer  v.  Carson  (16  Sm. 
44G),  the  question  is  suggested,  but  expressly  left 
open. 

John  W.  Ryon,  for  defendant  in  error,  after  re- 
viewing the  authorities  in  other  States,  to  the 
effect  that  the  heir  or  devisee  of  the  mortgagor, 
or  grantee  of  premises  which  are  subject  to  the 
apparent  lien  of  an  usurious  mortgage,  may  set 
up  any  defence  which  the  mortgagee  himself  could 
have  done  (all  of  which  cases  are  cited  and  dis- 
cussed in  Berdan  u  Sedgwick,  44  N.  Y.  Rep.  626), 
argued  that  the  same  doctrine  obtained  in  Penn- 
sylvania both  before  and  since  the  Act  of  1858, 
citing : — 

Fisher  v.  Kahlman,  3  Phila.  213  (D.  C.  of  Pliila.). 

Greene  v.  Tjrler,  3  Wr.  361. 

Baohdell'd  Appeal,  6  Sm.  386. 

Hartiuaii  t*.  Danner,  24  Id.  36. 

Heath  r.  Pagn,  13  M.  108. 

Duquedue'a  Appeal,  24  Id.  438. 

The  Act  of  ls58  detaches  the  excess  from  the 
debt;  such  excess  is  illegal,  and  cannot  be  recov- 
ered at  law  or  in  equity  ngainst  the  borrower,  the 
debtor,  or  against  any  other  person.  The  courts 
will  not  lend  their  aid  to  enforce  a  bargain  founded 
on  an  illegal  consideration,  and  the  (jourt  below, 
therefore,  properly  restricted  the  execution  to  the 
debt  with  lawful  interest.  -^ 

May  8.  The  Court.  The  Act  of  28th  May, 
1858,  made  a  radical  change  in  the  consequences 
flowing  from  the  receipt  of  more  than  six  per  cent, 
interest  per  annum.  It  repealed  all  former  laws 
imposing  a  penalty.  The  first  section  still  makes 
six  per  cent,  the  lawful  rate  of  interest.  The  se- 
cond section  recognized  the  actual  business  wants, 
habits,  and  customs  of  the  people.  It  assumes  a 
greater  rate  may  be  charged  and  paid.     It,  there- 
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fore,  declares,  that,  if  it  shall  be  reserved  or  eon- 
trncted  for.  the  debtor  shall  not  be  required  to  pay 
the  excess.  At  his  option  he  may  retain  and  de- 
duct it  from  the  amount  of  his  debt,  or,  if  he  has 
voluntarily  paid  the  whole  debt  and  an  excess  of 
interest,  he  may  recover  such  excess  by  action  in- 
stituted not  more  than  six  months  after  the  pay- 
ment. No  longer  can  a  stranger  to  the  transac- 
tion by  a  qui  tarn  action  work  a  forfeiture  of  the 
whole  debt.  The  statute  professes  to  deal  only 
with  the  parties  to  the  proceeding.  The  debtor 
may  elect  whether  he  will  withhold  the  excess  or 
recover  it  back  within  the  time  limited.  Failing 
tu  act  ill  time,  he  has  no  remedy.  No  public  in- 
former can  interfere  either  before  or  after  the  pay- 
ment. The  defendants  in  the  judgment  in  question 
testify  that  they  have  no  cause  of  complaint,  and 
desire  it  to  be  paid  according  to  its  terms. 

In  the  distribution  of  a  fund  judgment  creditors 
may  attack  a  judgment  collaterally  when  it  is  a 
fniud  on  them,  but  not  because  it  is  a  fraud  on 
the  debtor.  (Dougherty's  Estate.  9  W.  &  S.  189; 
Lewis  V.  Rogers,  4  Harris,  18;  Thompson's  Ap- 
]»eal,  7  P.  F.  Smith,  176.)  But  a  subsequent 
judgment  creditor  cannot  set  aside  a  prior  judg- 
ment merely  because  it  is  erroneous.  (Ilauer's  Ap- 
peal, 5  W.  &  S.  473  ) 

In  Greene  i;.  Tyler  &  Co.  (3  Wright,  361)  it 
was  held  competent  for  a  second  mortgagee  to 
(|nestioii,  on  distribution,  the  first  mortgage  on 
the  ground  of  usury.  In  this  case,  however,  the 
transjictions  were  prior  to  1858,  and  the  lien  of 
the  second  mortgage  attached  before  judgment  was 
confessed  on  the  first  mortgage.  In  Bachdell's 
Aj»peal  (6  P.  F.  Smith,  38b),  without  discussing 
the  question,  it  was  held  that  a  judgment  creditor 
on  difttributlon  could  question  the  validity  of  a 
]»rior  usurious  judgment,  and  reduce  it  accord- 
ingly. But  in  Verner  v.  Carson  (16  Id.  440)  it 
was  questioned  and  left  undecided  whether  any 
but  the  borrower  or  debtor  can  set  up  the  defence 
of  usury  under  the  Act  of  28ih  May,  1858.  In 
Good  V.  Grant  (26  Id.  52),  it  was  held  that  the 
payment  of  interest  in  excess  of  the  legal  rate  is 
i;ot  i^jcessarily  fraudulent  as  to  creditors. 

Whenever  the  usurious  contract  is  intended  to 
defraud  creditors,  or  when  the  circumstances  of 
the  debtor  are  known  to  be  such  that  it  can  rea- 
sonably be  presumed  that  this  will  be  the  natural 
effect,  the  right  of  creditors  to  postpone  the  ex- 
a'fcs  of  interest  must  be  conceded. 

We  are  aware  that  the  New  York  authorities 
go  much  further  in  regard  to  usurious  contracts 
iban  any  cases  we  have  cited.  But  they  are  all 
predicated  on  their  statute  which  makes  the  con- 
tract void.  It  is  radically  different  from  our  stat* 
ule  of  1858.  We,  therefore,  are  unwilling  to  give 
those  authorities  a  controlling  effect  in  the  con- 
8tructioa  of  our  statute. 

There  is,  however,  another  view  of  the  case 


which  we  think  decisive.  This  is  not  a  case  of  dis- 
tribution. The  defendant  in  error  does  not  claim 
as  a  creditor.  He  claims  as  a  purchaser  at  a  sale 
made  several  months  after  the  entry  of  the  judg- 
ment. He  bought  with  full  notice  of  its  existence. 
He  knew  that  he  bought  subject  to  its  incumbrance. 
Presumably  he  paid  a  sum  equal  to  the  amount 
of  the  judgment,  less  than  he  would  otherwise 
have  done.  He  was  not  defrauded.  He  got  just 
what  he  purchased.  "  Where  an  interest  is  sub- 
sequently acquired  by  a  third  person  with  his  eyes 
open,  he  is  not  defrauded  by  what  has  been  done 
before  his  time."  (Hauer's  Appeal,  swpra.)  If  any 
persons  were  injured  by  this  judgment,  it  was  the 
creditors,  not  the  purchaser.  He  is  in  no  condi- 
tion to  invoke  their  equities  and  claim  under  them 
for  his  exclusive  benefit.  There  is  no  privity  of 
contract  between  him  and  them.  We  think,  there- 
fore, the  learned  Judge  erred  in  restricting  the 
plaintiff  to  the  collection  of  a  part  only  of  the 
judgment  out  of  the  real  estate  sold  to  the  de- 
fendant by  the  assignee,  and  the  order  must  be 
reversed.  This  makes  it  unnecessary  to  consider 
the  fourth  assignment.  So  far  as  the  other  as- 
signments apply  to  this  case  they  are  substantially 
affirmed. 

Decree  reversed  and  order  vacated  at  the  costs 
of  the  appellee. 

Opinion  by  Mercur,  J.   Williams,  J.,  absent 


Jan.  '76, 126. 


Van  Auken  ▼.  Dnnning. 


March  23. 


Usury —  Usmrious  contract  made  in  New  York, 
secured  by  a  judgment  in  Pennsylvania — Evi' 
dence — Foreign  laws,  proof  of. 

In  a  feigned  issue  to  determine  the  yaliditj  of  a 
judgment  in  Pennsylvania,  held  as  secnrity  for  a  loan 
made  in  New  York,  the  defendant  offered  to  show 
"that  said  loan  was  usnrioa:«  by  the  laws  of  New 
York,"  which  oflFer  the  Court  excluded. 

Jleldy  tiiat  such  exclusion  was  not  error. 

Per  Paxj-on,  J.  The  offer  was  to  show  that  the  con- 
tract was  usurious.  Had  it  been  to  show  that  it  was 
void^we  should  have  had  an  entirely  different  ques- 
tion. Such  a  contract  is  void  here  only  for  the  excess. 
We  have  no  right  to  presume  it  is  otherwise  in  the 
State  of  New  York. 

Error  to  the  Common  Pleas  of  Pike  County. 

This  was  a  feigned  issue,  in  which  B.  D.  Dun- 
ning was  plaintiff  and  D.  M.  Yan  Auken  was 
defendant. 

On  June  12,  1872,  the  defendant  made  a  jud^ 
ment  note  to  one  Everett  for  $3340,  payable- 
January  1,  1873,  upon  which  judgment  wiis  en- 
tered up  in  favor  of  Everett  against  said  Van 
Auken. 

The  note  having  matured,  Everett  desired  $2500 
of  the  amount  paid,  and  Yun  Aukeu  burrowed 


Digitized  by 


Google 


16 


WEEKLY  NOTES  OF  CASES. 


that  amount  from  said  B.  D.  Dunning  to  pny  it 
to  Everett,  and,  as  security  therefor,  procured  an 
assignment  from  Everett  to  Dunning  of  an  in- 
terest in  the  judgment  to  the  extent  of  $2500. 
Dunning  was  a  resident  of  the  State  of  New 
York,  and  the  loan  was  made  there.  He  after- 
wards caused  an  execution  to  l>e  issued,  where- 
t  upon  the  Court,  on  motion  of  the  defendant  and 
affidavit  that  the  consideration  of  said  loan  and 
assignment  was  usurious,  made  absolute  a  rule  to 
open  the  judgment,  so  far  as  Dunning's  interest 
was  concerned,  and  to  let  the  defendant  into  a 
defence.  This  issue  was  framed  to  try  the  validity 
of  Dunning's  claim,  with  the  same  effect  as  if  the 
note  on  which  judgment  was  entered  had  been  for 
$2500,  such  note  to  stand  as  the  declaration. 
The  defendant  pleaded  payment  with  leave,  etc. 

On  the  trial,  before  Waller,  P.  J.,  the  de- 
fendant made  the  following  offer  : — 

"  Defendant  offers  to  prove  by  the  witness  (D. 
M.  Van  Auken)  and  others  that  in  the  spring  of 
1873  he  made  a  loan  of  $2500  of  Braddock  R. 
Dunning,  at  Middletown,  in  the  State  of  New 
York,  a»  the  rate  of  seventeen  per  cent,  per  annum ; 
that  said  loan  was  usurious  by  the  laws  of  the 
State  of  New  York ;  that  as  security  for  said  loan 
he  procured  an  assignment  of  $2500  of  the  judg- 
ment given  in  evidence  to  be  made  to  said  Dun- 
ning, it  having  been  paid  to  said  Everett  by  money 
loaned  of  said  Dunning;  and  that  said  Dunning 
only  holds  said  assignment  as  collateral  security 
for  said  usurious  loan,  and  the  judgment  was  only 
kept  alive  for  that  purpose.  Offered  for  the  pur- 
pose of  defeating  plaintiff's  righf  to  recover  under 
said  assignment." 

Objected  to.    Objection  sustained.    Exception. 

The  Court  instructed  the  jury  to  find  for  the 
plaintiff.  Verdict  and  judgment  accordingly.  The 
defendant  took  this  writ,  and  assigned  for  error 
the  rejection  of  his  offer. 

Wm.  H.  Jessupf  for  ))laintiff  in  error. 

By  the  laws  of  New  York  (1  Rev.  Stat.  772) 
all  bonds,  bills,  and  contracts  wherein  more  than 
seven  per  cent,  interest  is  reserved  or  contracted 
for  are  absolutely  void.  This  note  was  made  in 
New  York,  and  there  being  no  place  of  payment 
specified,  the  borrower  was  to  pay  where  he  bor- 
rowed. The  fact  that  the  loan  is  secured  by 
securities  in  another  place  does  not  .change  the 
rule. 

De  Wolf  ».  Johnson,  10  Wheat.  367. 
Cope  V.  Alden,  63  Barb.  350. 

A  bond  or  other  security  given  in  this  State, 
fls  collateral  security  for  a  debt  in  New  York,  is 
•  Controlled  by  the  law  which  controls  the  debt,  so 
far  as  relates  to  the  rate  of  interest.     If  the  debt 
is  void  the  securities  are  void,  and  the  holder  can- 
not recover  from  the  makers  of  the  latter. 
Irvine  r.  Barrett,  2  Grant,  73. 
Bell  V.  Lent,  24  Wend.  230. 
[   Our  offer  to  show  that  the  original  debt  was 


usurious  by  the  laws  of  New  York,  and  therefore 
void,  should  have  been  admitted. 

F.  31.  Crane  (with  whom  were  G.  O,  Waller 
and  John  Nyce),  for  defendant  in  error. 

The  debt  evidenced  by  the  judgment  was  un- 
tainted by  usury.  The  effort  was  to  impeach  it 
by  showing  that  there  was  usury  in  another 
and  distinct  transaction.  Conceding  the  facts 
contained  in  the  offer  to  have  been  proved,  they 
would  not  have  defeated  the  recovery  on  the 
assignment  of  the  judgment,  which  was  a  Penn- 
sylvania contract. 

2  Parsons  on  Contracts,  392  (3d  ed.). 
Cliaptiian  v,  Robertson,  6  I  aige,  627. 

May  8.  The  Court.  We  see  no  error  in  the 
rejection  of  the  defendant's  offer.  It  was  pro- 
posed to  prove  that  in  the  spring  of  1873  the 
defendant  made  a  loan  of  the  sum  of  $2500,  of 
Braddock  R.  Dunning,  at  Middletown,  in  the  State 
of  New  York,  at  the  rate  of  seventeen  per  cent, 
per  annum  ;  that  said  loan  was  usurious  by  the 
laws  of  the  State  of  New  York ;  that  with  the 
money  thus  obtained  the  defendant  paid  Everett, 
the  plaintiff  in  the  judgment  in  controversy,  the 
money  due  thereon ;  and,  in  order  to  secure  the 
said  Dunning,  procured  from  Everett  an  assign- 
ment of  said  judgment  in  Dunning's  favor;  that 
the  latter  now  holds  the  judgment  as  collateral 
security  for  said  usurious  loan,  and  for  no  other 
purpose.  Conceding  all  this  to  be  true,  it  would 
not  amount  to  a  defence.  The  plaintiff  would  be 
entitled  to  recover  the  $2500  actually  loaned  to 
the  defendant,  with  legal  interest.  It  was  not 
alleged  that  any  payment  has  been  made  on  ac- 
count of  either  principal  or  interest.  The  case 
was  argued  upon  the  theory  that  the  contract 
was  void  by  the  laws  of  the  State  of  New  York. 
Had  the  offer  been  to  show  that  it  wns  void,  we 
should  have  had  an  entirely  different  question  be- 
fore us.  The  offer  was  to  show  that  the  contract 
was  usurious.  Such  contract  is  void  here  only 
for  the  excess.  We  have  no  right  to  ])resume  it 
is  otherwise  in  the  Slate  of  New  York. 

The  judgment  is  affirmed. 

Opinion  by  Paxson,  J.  Williams,  J.,  ab- 
sent 

'  May  19. 

Washington  Mutual  Fire  Insurance  Company 
V.  Eosenberger  et  al. 

Charge  of  Court — Erroneous  in  tenor — Mutual 
Insurance  Company — Forfnture  for  non- 
payment  of  assessments — Waiver  of  condition. 

A  tendency  to  mislead  in  the  gen«*ral  tenor  of  th« 
charge,  although  no  particular  jioriion  of  it  U  clearly 
erroneous,  is  hulQuient  ground  lor  reversal. 

Error  to  the  Common  Pleas  of  Lebanon  Co. 
Debt,  by  Rosenl^erger  et  aL  against  the  Wash- 
ington Mutual  Fire  Insurance  Company,  upon  a 
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policy  of  insorance  issued  to  plaintiff  in  1868  for 
$5250. 

The  Act  of  2  April,  1860  (P.  L.  T69),  under 
which  the  company  defendant  was  incorporated, 
provided  that  all  persons  insured  should  be  mem- 
bers, in  accordance  with  its  by-laws,  while  they 
remained  insured,  and  no  lonjrer.  The  tenth  by- 
law contained  the  following  provision  : — 

''All  assessments  must  be  paid  within  sixty  days 
after  the  ooonrrenoe  of  a  fire.  In  case  of  refnsal  or 
iit^lect  to  paj  an  assessment  after  the  time  specified, 
the  person  so  refasin<(  or  n**g1ecting  shall  forfeit  his 
policy,  and  immediately  cease  being  a  member  of  this 
company." 

The  following  facts  appeared  on  the  trial  before 
Henderson,  A.  L.  Js : — 

An  assessment  known  as  "  No.  6"  was  made 
by  the  company  April  29,  1^71,  of  which  notice 
was  given  to  the  plaintiff,  requiring  him  to  pay 
the  same,  to  a  person  and  at  a  place  named, 
between  the  first  and  twentieth  days  of  October, 
1871,  with  which  notice  the  plaintiff  failed  to 
comply.  The  plaintiff's  property  was  burned 
January  27, 1872.  A  day  or  two  afterwards  the 
plaintiff  offered  to  pay  the  assessment,  which  the 
secretary  declined  to  receive  on  the  ground  that 
the  policy  was  '*  forfeited  or  suspended,"  and  the 
company  subsequently  refused  to  pay  the  loss. 

In  order  to  prove  a  waiver  of  condition,  the 
plaintiff  showed  by  the  minute-book  of  the  com- 
pany that,  at  a  meeting  of  the  directors  held 
January  6,  1872,  in  reference  to  collecting  out- 
standing assessments,  they  directed  notice  to  be 
given  ••  to  any  who  may  refuse  or  neglect  to  pay 
that  their  policies  will  be  cancelled  after  the  15th 
of  February  next,  and  the  outstanding  assess- 
ments collected  by  law."  It  also  appeared  that 
it  bad  been  customary  to  give  grace  by  receiving 
assessments  from  members  when  in  arrears, 
thereby  continuing  their  policies;  and  that 
assessments  had  been  accepted  from  other  de- 
linquents after  the  fire  in  question. 

The  defendant  presented,  inter  alia,  the  fol- 
lowing points :  (2)  If  the  jury  believe  that  the 
plaintiffs  failed  to  comply  with  the  by-laws  by 
the  non-payment  of  assesment  No.  6  for  the 
period  of  sixty  days  after  notice,  their  policy  was 
suspended  when  the  loss  occurred,  and  the  plain- 
tiffs are  not  entitled  to  recover.  Ans,  The  in- 
sured are  members  of  the  company ;  but  we  can- 
not say  that  the  policy  was  suspended  by  reason 
of  the  non-payment  of  the  assessment.  No  by- 
law or  action  of  the  company  has  been  brought 
to  our  notice  that  would  justify  such  a  conclusion, 
and  there  is  no  warrant  for  such  a  construction 
either  in  the  custom  or  practice  of  the  company. 
(4)  That  if  the  plaintiffs  neglected  and  refused 
to  pay  any  of  their  assessments  after  sixty  days' 
notice,  contrary  to  their  application  for  insurance, 
ihej  Fjoiatcd  their  contract  upon  which  the  policy 
VoMs.  III.— 2 


of  insurance  was  granted  by  the  defendant  to  them, 
and  they  are  not  entitled  to  recover.  Ans.  We 
answer,  the  plaintiffs  may  recover  in  this  action 
notwithstanding  they  neglected  to  pay  an  assess- 
ment after  sixty  days.  There  is  no  evidence  that 
they  refused  to  pay  and  no  evidence  of  any  action 
of  the  company  thereon,  so  that  if  in  other  re- 
spects they  are  entitled  to  recover,  the  non-pay- 
ment of  the  said  assessment  does  not  of  itself 
defeat  their  claim. 

Henderson,  J.,  further  charged,  inter  alia,  as 
follows : — 

"  If  you  find  from  the  evidence  that  the  10th 
section  of  the  by-laws  was  not  enforced  by  the 
company,  that  it  was  a  dead  letter,  and  that  it  so 
appears  from  the  minutes  of  the  company,  we  say 
to  you  that  it  cannot  be  enforced  at  the  pleasure 
of  the  company.  The  action  of  the  company 
must  be  uniform  and  just  towards  all  its  members. 
.  .  .  .  We  cannot  say  that  the  policy  was 
suspended,  and  of  no  force  and  effect,  because  of 
the  plaintiffs'  non-compliance  with  that  by-law. 
On  the  contrary,  the  fact  of  forfeiture  of  the 
policy  by  the  company  has  not  been  established, 
even  if  it  be  that  a  cause  of  forfeiture  existed.  It 
requires  the  action  of  the  company  to  [render]  the 
forfeiture  a  fact.  It  does  not  become  forfeited  until 
the  company  takes  action  upon  and  declares  it  a 
forfeiture,  and  gives  the  party  notice  of  it.  Any 
other  construction  might  do  great  injustice  to  the 
insured  and  cause  great  trouble  to  the  companies. 
.  .  .  .  They  might  have  forfeited  the  policy, 
but  did  not.  They  had  no  right  to  susoend  it, 
either  under  the  charter  or  by-laws." 

Verdict  and  judgment  for  plaintiff  for  $6326  25. 
The  defendants  took  this  writ,  and  assigned  for 
error  the  answers  to  their  points  and  the  charge 
as  quoted  above. 

C.  P.  Miller,  A.  B.  Boughter,  and  TTm.  21 
Derr,  for  plaintiffs  in  error,  argued  that  the  basis 
of  mutual  insurance  is  a  mutual  contract  by  each 
member  to  pay  his  share  of  other  meml>ers'  losses, 
as  apportioned  by  the  assessments ;  a  failure  by 
one  to  fulfil  his  part  works  a  suspenhion  or  for- 
feiture of  his  right  to  contribution  in  case  of  loss. 
Payment  of  the  assessment  before  loss  is  a  con- 
dition precedent,  and  one  which  the  directors  can- 
not waive  after  loss.  There  would  then  be  no 
mutuality  between  the  insured.  To  renew  a 
policy  after  loss^would  be  to  insure  a  building 
already  destroyed,  which  is  an  absurdity.  Upon 
default  in  payment  of  premium,  d  fortiori  when 
followed  by  loss,  the  contract  expires  by  its  own 
limitation,  and  no  act  by  the  company  is  necessary 
to  enforce  such  limitation.  Before  loss,  the  sus- 
pension of  protection  may  be  a  contract  means 
of  enforcing  payment  of  premium — 

Hummel  v.  Mut.  Ins.  Co.,  1  Wbbklt  Notes,  260  ; 
but,  after  loss,  all  rights  are  forfeited. 

There  was  no  evidence  that  the  notice  referred 


Digitized  by 


Google 


18 


WEEKLY  NO' 


T^S 


OP  CASES. 


to  in  the  resolation  of  6  January  was  ever  sent, 
or  that  the  plaintiff  knew  of  the  resolution.  A 
waiver,  if  legal  in  this  case  at  all,  must  be  express 
and  be  clearly  proved. 

WeiaenWrger  v.  Ins.  Co.,  6  Sm.  442. 

Ilelme  v.  Ins.  Co.,  11  Sm.  107. 

Beatty  v.  Ins.  Co.,  16  Sin.  17. 

Josiah  Funkf  for  defendant  in  error. 

The  evidence  showed  that  the  tenth  by-law  was 
a  dead  letter.  But  in  this  case  the  resolution  of 
the  board  of  6  January,  1872,  expressly  extended 
the  time  for  payment  until  15  February;  this  had 
the  same  effect  as  if  that  date  had  originally  been 
fixed,  and  disposes  of  the  question  of  forfeiture. 
That  they  did  not  suspend  the  policy — which  they 
could  not  legally  do — is  shown  by  their  receipt 
of  the  assessment  on  similar  policies  between  the 
date  of  the  fire,  27  January,  and  the  date  of  the 
extension,  15  February. 

May  29.  The  Court.  There  is  no  flagrant 
or  plain  error  in  the  charge  of  the  Court  below, 
yet  there  is  one  error  which  enters  into  its  entire 
current,  though  not  plainly  visible  in  any  par- 
ticular part.  It  is  developed,  however,  by  the 
answers  to  the  second  and  fourth  points  of  the 
defendants  below.  In  these  answers  it  is  evident 
the  learned  Judge  charged  absolutely  and  unquali- 
fiedly that  the  right  of  action  of  the  plaintiffs  was 
not  affected  or  suspended  by  non-payment  of  the 
assessment  No.  5,  which  was  never  paid  by  the 
plaintiffs  nor  tendered  until  after  the  loss.  As  an 
unqualified  position,  this  was  wrong.  Indepen- 
dently of  by-law  No.  10,  and  certainly  with  it,  a 
member,  the  consideration  of  whose  insurance  is 
the  payment  of  his  share  of  the  losses  of  other 
members,  cannot  claim  a  performance  of  the  con- 
tract in  the  policy  while  he  refuses  to  pay  its  very 
consideration.  On  what  principle  can  one  whose 
relation  to  others  is  that  of  mutual  benefit,  who 
will  not  pay  his  contribution  to  the  losses  of  his 
fellow-members,  ask  that  they  shall  pay  his  entire 
loss.  Indei)endently  of  all  by-laws,  the  doctrine 
of  the  mutuality  of  contract  requires  him  to  per- 
form his  part  l)efore  he  can  ask  mutual  perform- 
ance from  his  fellows.  This  lies  at  the  very  bot- 
tom of  the  common  relation  of  the  members  of 
such  an  association.  That  the  association  may 
not  vigorously  demand  performance  of  its  mem- 
bers, or  may  actually  waive  performance,  might 
be  a  ground  of  excuse,  which,  wten  clearly  shown 
as  a  fact,  may  be  used  to  repel  the  otherwise 
inexcusable  want  of  performance  of  the  insured 
member.  But  this  is  a  question  of  fact  which 
the  jury  must  pass  upon  under  proper  instruc- 
tions. The  difficulty  to  be  overcome  in  this  case 
was  that  the  general  current  of  the  charge,  and 
es[)ecially  the  answers  to  the  2d  and  4th  points, 
tended  to  mislead  the  jury  into  the  belief  that  the 
l)laintiffs  might  recover  at  all  events,  notwith- 
standing tt^e  u-on-paymentof  the  assessment  No.  5. 


The  contrary  should  have  been  clearly  stated; 
and  that  his  recovery  depended  on  facts  which  the 
jury  must  find  showing  that  the  company  had 
expressly  or  impliedly,  by  its  course  of  dealing 
with  its  members,  waived  strict  performance  on 
the  part  of  the  insured.  This  qualification  was 
probably  intended  to  be  glanced  at  in  that  part 
of  the  charge  in  which  the  Judge  refers  to  the 
10th  by-law  not  being  enfoixred,  but  treated  aS  a 
dead  letter.  But  this  statement  is  confined  to  the 
effect  of  the  by-law  alone,  and  is  not  a  full  de- 
velopment of  the  nature  of  a  defence  on  the  ground 
of  waiver  or  customary  relaxation  of  the  necessity 
of  prompt  payment  of  dues ;  while  the  answers 
to  the  2d  and  4th  points,  being  without  qualifica- 
tion, left  the  jury  to  understand  that  non-payment 
of  dues  was  no  substantial  defence  under  the  con- 
tract of  mutual  insurance.  Had  the  jury  been 
referred  to  the  resolution  of  January  6,  1812,  and 
had  the  facts  of  notice  of  it  to  or  knowledge  of  it 
by  the  plaintiffs,  and  of  their  being  misled  into 
quiescence,  under  a  belief  that  their  payment 
would  be  good  if  made  by  the  15tli  of  February 
then  next,  been  passed  upon  by  the  jury,  it 
might  be  supposed  that  the  answers  to  the  points 
had  done  no  harm.  But  we  think  the  tendency 
of  the  charge  was  to  mislead,  and  therein  there 
was  error. 

Per  Curiam.  Judgment  reversed,  and  a 
venire  de  novo  awarded. 

Williams,  J.,  absent. 

[The  mling  in  this  case  is  the  converse  of  that 
adopted  in  the  class  of  cases  of  which  Little  Solinjlkill 
Nav.  Co.  V.  French,  2  Weekly  Notes,  718,  and  Buyers 
V,  Patterson,  Id.  649,  are  the  latest,  viz.,  that  where 
the  entire  tone  and  scope  of  the  cliarge,  taken  as  a 
whole,  has  no  tendency  to  mislead,  the  judgment  will 
not  be  reversed,  even  tlioagh  particular  expressions 
may  be  apparently  unfair,  or  even  admittedly  erro- 
neous. Cf,  Kiser  v,  Vanleer,  2  Weekly  Notes,  661 ; 
Mand^^rbach  v.  Gilbert,  Id.  129.  The  latter  case  ap- 
pears to  be  on  the  border  line.] 


July,  *75,  131. 

Alexander  Ervin*s  Appeal. 

Injunction — Limits  of  jurisdiction' 
injunction  oppressive. 


May  25. 


-WTten 


A  decree  which  restrains  a  man*8  power  of  disposi- 
tion over  all  his  real  estate,  stocks,  bonds,  and  other 
seuuriiies,  without  tracing  the  money  of  the  plaintiff 
into  their  parchase  or  ownership,  and  which  thns 
looks  up  his  entire  available  estate,  on  the  gronnd  that 
he  has  received  the  money  of  another  as  his  agent,  can- 
not be  supported  by  any  reasonable  exercise  of  equity 
powers. 

Appeal  from  decree  of  Common  Pleas,  No.  2, 
of  Philudelphia  Comity,  in  equity. 

The  bill  filed  by  Charles  E.  Morris,  assignee  of 
Henry  Q.  Morris,  against  Alexander  Ervin,  the 
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Seventh  National  Bank  and  the  Second  National 
Bank,  set  forth  that  Ilenrj  G.  Morris  began 
business  at  the  Sooth wark  Foundry  January  1, 
1871,  entrusting  the  control  and  management  of 
the  finance  of  the  business  and  the  receipts  of 
moneys  to  Ervin  as  his  confidential  agent  and 
business  manager,  at  a  salary,  by  whom  the  pri- 
vate ledger  of  Morris  was  kept,  the  other  books 
being  also  under  his  charge ;  that  Morris,  confid- 
ing in  Ervin^s  integrity,  never  examined  the  books, 
but  received  his  knowledge  of  the  business  from 
alleged  balance-sheets  furnished  by  Ervin,  which 
lie  afterwards  found  to  be  false;  that,  finding 
himself  insolvent,  he  made  an  assignment  for  the 
benefit  of  his  creditors  April  29,  1875;  that  an 
examination  of  the  books  then  disclosed  that  Ervin 
had  received  large  sums  of  money  for  Morris  for 
which  he  had  failed  to  account,  and  had  fraudu- 
lently drawn  large  amounts  in  excess  of  his  sa,lary, 
making  his  indebtedness  to  Morris  about  $80,000, 
and  that,  finding  himself  so  indebted,  he  wrong- 
fully credited  himself  on  the  books  with  the  sum 
of  $100,000,  in  a  single  entry  ;  that  Ervin  failed 
to  account  for  the  proceeds  of  certain  promissory 
notes,  amounting  to  $62,480,  made  by  Morris  to 
Ervin's  order  for  the  purposes  of  the  business ; 
and  further,  that,  to  avoid  attachments  by  credi- 
tors, Morris  had  deposited  moneys  in  the  Seventh 
National  Bank  in  Ervin's  name,  and  that  the 
latter  had  also  deposited  in  his  own  name  in  the 
Second  National  Bank  money  belonging  to  Mor- 
ris, or  invested  it  in  his  own  name  in  real  estate 
in  Philadelphia,  in  various  securities,  and  largely 
in  the  stock  of  the  Seventh  National  Bank,  all  of 
which  real  estate,  stock,  deposits,  etc.  he  was 
about  to  convey,  assign,  and  withdraw,  with  the 
assent  of  said  banks,  from  the  reach  of  the  credi- 
tors of  Morris. 

The  bill  prayed  an  account  between  Ervin  and 
Morris,  and,  upon  the  same  being  stated,  a  decree 
that  the  former  should  pay  the  amount  found  to 
be  due ;  and  in  the  mean  time,  that  Ervin  be  re- 
strained by  injunction  from  disposing  of  any  real 
estate,  stock,  securities,  etc.,  and  the  banks  from 
paying  over  any  money  deposited  to  his  credit 
therein,  and  the  Seventh  National  Bank  from 
transferring,  or  permitting  to  bo  transferred  by 
Ervin,  any  shares  of  the  stock  of  said  bank  stand- 
ing in  his  name ;  and  that  discovery  be  made  by 
all  of  the  parties  defendant. 

The  application  to  continue  the  preliminary 
injunction  in  the  Court  below  was  heard  upon 
bill  and  afiSdavits. 

In  his  counter-affidavit  Ervin  admitted  his 
employment  by  Morris  as  "  commercial  manager" 
with  the  duty  of  purchasing  materials,  collecting 
and  procuring  money,  etc.,  but  averred  that  Mor- 
ris had  frequently  examined  all  of  the  books  of  the 
concern  and  especially  the  private  ledger  in  which 
Enrin's  private  account  was  kept,  and  had  ex- 


pressed his  satisfaction  with  it ;  that  Morris  and 
he  had  entered  into  a  special  pig-iron  speculation, 
the  profit-3  of  which,  estimated  for  the  purpose  of 
settlement  between  them  at  $450,000,  were  to  be 
equally  divided,  and  that  the  credit  of  $100,000 
was  entered  on  his  account  by  consent  and  agree- 
ment of  Morris,  on  account  of  his,  Ervin's,  share 
of  said  profits ;  that  he  is  still  liable  by  endorse- 
ment of  Morris's  paper  for  $40,000  ;  that  Morris 
has  charged  him  in  his  personal  account  with  the 
money  deposited  in  Ervin's  name  in  the  Seventh 
National  Bank,  in  which  bank  he  had  been  the 
largest  stockholder  before  his  connection  with 
Morris,  and  had  not  increased  his  stock  since 
then  ;  that  he  had  never  deposited  any  money  in 
which  Morris  was  interested  in  the  Second  Na- 
tional Bank,  and  that  he  owned  no  real  estate. 
He  further  averred  that  he  had  no  money  or  pro- 
perty belonging  to  Morris ;  that,  on  the  contrary, 
Morris  was  largely  indebted  to  him  for  a  sum 
liable  to  be  greatly  increased  by  reason  of  his  in- 
solvency, and  his,  Ervin's,  liability  as  endorsee  of 
Morris's  paper. 

The  Court  below  entered  the  following  de- 
cree : — 

And  now,  Jnly  13,  1875,  this  cause  having  been 
argued  and  considered,  it  appearing  to  the  Court 
that  large  sums  of  money,  the  property  of  Henry 
G.  Morris,  have  come  to  the  hands  of  defend- 
ant, Ervin,  as  the  agent  of  said  Morris,  and  are 
still  retained  by  said  defendant  to  the  prejudice  of 
plaintifi",  assignee  of  said  Henry  G.  Morris,  and 
the  defendant  having  failed  to  discover  to  the 
Court  where  the  said  sums  are  deposited,  or  in 
what  property  or  securities  the  same  are  invested 
or  converted,  now  it  is  ordered  and  decreed  that 
the  injunction  heretofore  granted  be  continued, 
and  the  said  defendant,  Ervin,  be  restrained  from 
transferring  or  disposing  of  any  real  estate, 
stocks,  bonds,  or  other  securities  of  which  he  may 
be  possessed  ;  and  that  the  defendant,  the  Seventh 
National  Bank,  be  restrained  from  paying  over  to 
said  Ervin  any  moneys  standing  in  his  name,  or 
permittinjif  the  transfer  of  any  shares  of  stock 
standing  in  his  name;  and  that  the  defendant, 
the  Second  National  Bank,  be  restrained  from 
paying  over  to  the  said  Ervin  any  moneys  stand- 
ing to  his  credit  therein.  Security  to  be  entered 
by  plaintiff  in  the  sum  of  twenty  thousand 
dollars. 

The  defendant  appealed,  and  assigned  for  error 
the  said  decree. 

W.  S.  Price,  for  appellant,  argued  the  case  on 
the  merits  and  on  the  technical  ground  that  the 
assignee  could  not  maintain  the  bill  in  his  own 
name ;  he  also  insisted  that  the  suit  being  founded 
on  a  money  claim,  the  injunction  to  restrain  ap- 
pellant from  disposing  of  any  of  his  property 
while  ]»laintiff  tries  to  make  out  his  case  was  with- 
out  warrant  in  equity. 
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Lewis  Wain  Smith  and  William  A,  Porter, 
for  appellee,  argued  that  npon  the  admissions  con- 
tained in  the  defendants'  affidavits,  and  by  reason 
of  Ervin's  refnsal  or  omission  to  disclose  what 
disposition  he  had  made  of  the  funds  referred  to 
in  the  bill,  the  injunction  was  properly  awarded. 

June  5.  The  Court.  We  shall  give  no 
opinion  on  the  merits  of  this  case,  bnt  the  decree 
of  the  Court  below  is  so  sweeping  in  its  terms  it 
cannot  be  supported.  A  decree  which  restrains 
a  man's  power  of  disposition  over  all  his  real 
estate,  stocks,  bonds,  or  other  securities,  without 
tracing  the  money  of  the  plaintiff  into  their  pur- 
chase or  ownership;  and  which  thus  locks  up 
his  entire  available  estate,  on  the  ground  that  he 
has  received  the  money  of  another  as  his  agent, 
cannot  be  supported  by  any  reasonable  exercise  of 
equity  powers.  An  injunction  of  this  wide  ope- 
ration would  be  an  instrument  of  oppression  in 
many  cases.  Property  or  money  of  the  plaintiff 
or  which  may  be  reasonably  presumed  to  be  his 
in  fact  or  in  trust,  may  have  to  await  the  result 
of  litigation,  but  what  the  defendant  has  in  his 
own  right  cannot  thus  be  locked  up  by  such  a 
sweeping  decree. 

Per  Curiam.  Decree  reversed  and  injunction 
dissolved  and  record  to  be  remitted. 

Williams,  J.,  absent. 


Jan.  76,  42.  June  7. 

Overseers  of  Poor  of  Moreland  Township  v.  Over- 
seers of  Benton  Poor  District 

Errors  and  Appeals — Judgment  not  reversed 
merely  because  evidence  was  weak — Paupers, 
settlement  of — Liability  for  support  as  between 
different  Poor  districts — Onus  of  proving 
**  place  of  last  legal  settlement.^' 

A  judgment,  in  proceedings  under  the  Poor  Laws, 
will  not  be  reversed  merelj  on  aoooaut  of  the  weak- 
ness of  the  evidence  on  which  it  was  founded.  The 
Appellate  Conrt  mast  be  satisfied  that  the  Coart  be- 
low should  have  drawn  a  different  conclusion  from  the 
evidence. 

A  pauper,  whose  original  settlement  was  in  David- 
sou  Poor  district,  became  chargeable  in  Moreland  dis- 
trict, where  she  had  no  settlement.  In  a  contest  over 
her  removal  to  Davidson,  the  latter  showed  that  the 
pauper  had  acquired  a  settlement  in  Benton  district, 
and  the  pauper  was,  by  order  of  Court,  returned  to 
Moreland.  In  a  subsequent  contest  over  her  removal 
to  Benton,  the  latter  disproved  any  settlement  within 
her  borders,  and  the  pauper  was  again  returned,  by 
order  of  Conrt,  to  Moreland.  Upon  writ  of  error  to 
the  latter  judgment : 

ffeldy  that  Moreland's  only  remedy  was  to  resort  to 
the  'Mast  place  of  legal  settlement,"  wherever  that 
might  be  found. . 

Error  to  the  Quarter  Sessions  of  Lycoming 
County. 
Tliis  was,  in  the  Conrt  below,  an  appeal  from 


an  order  of  justices  of  the  peace  for  the  removal 
of  one  Ann  Sperry,  a  pauper,  from  the  Poor  dis- 
trict of  Moreland  Township,  Lycoming  County, 
to  that  of  Benton,  Columbia  County. 

Her  removal  had  been  the  subject  of  a  previous 
litigation  between  the  overseers  of  said  Moreland 
township,  and  the  Poor  district  of  Davidson 
township,  Sullivan  County,  and  as  a  material 
portion  of  the  evidence  then  taken  was,  by  agree- 
ment of  counsel,  admitted  in  this,  a  reference  to 
that  case  is  necessary  to  an  understanding  of  the 
present. 

In  1868,  Ann  Sperry,  a  poor  aged  single 
woman,  living  for  the  time  being  in  Moreland 
township,  Lycoming  County,  but  having  no  legal 
settlement  therein,  met  with  an  accident  by  which 
she  became  chargeable  as  a  pauper.  In  March, ^ 
1869,  two  justices  of  said  county  made  an  order  | 
directing  the  overseers  of  Moreland  to  receive  and ! 
care  for  her  "  until  she  could  be  removed  to  her , 
last  legal  settlement."  In  April,  1869,  one  of 
the  overseers  of  Moreland,  having  ascertained 
that  the  pauper  had,  formerly,  a  derivative  settle- 
ment from  her  father  in  Davidson  township, 
Sullivan  County,  took  the  pauper  to  the  latter 
place,  but  instead  of  handing  her  over  to  the 
overseers  of  Davidson,  left  her  at  the  residence  of 
her  half  brother,  who  subsequently  became  unable 
to  support  her.  In  March,  1870,  two  justices  of 
Davidson  made  an  order  for  her  removal  back  to 
Moreland,  which  was  accordingly  effected,  where- 
upon the  overseers  of  Moreland  appealed  from 
said  order  to  the  Quarter  Sessions  of  Sullivan 
County.  That  Court  dismissed  the  appeal,  on 
the  ground  that  the  appellants  had  failed  to  show 
that  Davidson  township  was  her  **  last  legal 
settlement."  The  testimony  npon  which  that 
finding  was  based — being  that'  referred  to  as  ad- 
mitted in  the  present  case  by  agreement  of 
counsel — was  that  of  Asa  Sperry,  who  testified 
that  about  nineteen  years  ago  his  sister  Ann, 
being  then  strong  and  able  to  do  full  woman's 
work  in  the  house,  worked  a  year  or  two  in 
Benton  township,  Columbia  County,  in  the  house 
of  a  Mr.  Doty,  who  was  no  relation  to  her.  The 
witness  further  said :  "  I  think  she  worked  for 
wages  there.  I  always  so  understood  it.  I  never 
saw  her  get  a  cent  of  money  from  Mr.  Doty. 
She  told  me  once  what  she  got  there." 

Elwell,  p.  J.  of  said  Court,  held  that  this 
testimony  raised  a  presumption  of  a  contract  of 
hiring  for  wages,  and  as  it  showed  a  residence  for 
a  year  in  Benton  township,  it  sufficiently  appeared 
that  said  Ann,  being  then  of  age,  unmarried,  and 
childless,  acquired  a  settlement  there,  and  lost 
her  original  derivative  settlement  in  Davidson 
township.  Upon  writ  of  error  to  the  Supreme 
Court  this  judgment  was  affirmed,  the  Court  (per 
Thompson,  C.  J.)  holding  that  it  was  incumbent 
on  Moreland,  and  not  on  Davidson,  to  ascertain. 
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and  send  the  pauper  to  her  last  legal  place  of 
settlement,  which  the  Court  below  had  found, 
Ihoogh  on  meagre  evidence,  was  not  Davidson. 
(Moreland  Township  u  Davidson  Township,  21 
Sm.  371.) 

Subsequently,  in  1872,  the  overseers  of  More- 
land,  upon  the  evidence  adduced  in  the  Davidson 
case,  obtained  an  order  of  two  justices  for  Ann's 
removal  to  said  Benton  township,  Columbia 
County,  and  it  was  upon  an  appeal  by  Benton 
township  from  that  order  that  the  present  case 
came  up  in  the  Court  below. 

On  the  hearing,  before  Gamble,  P.  J.,  after 
the  testimony  given  by  Asa  Sperry  in  the  previous 
case  had  been  read  (above  quoted),  the  said  Asa 
was  called  by  the  defendants  and  his  re-examina- 
tion developed  that  his  previous  testimony  had 
been  principally  hearsay  evidence. 

Ann  Sperry,  the  pauper,  aged  70  (who  had 
not  been  examined  in  the  previous  case),  was 
produced  and  testified  that  after  she  left  David- 
son she  never  worked  for  wages,  at  any  one  place, 
for  any  one  year  continuously  ;  that  there  never 
was  any  contract  of  hiring  with  Mr.  Doty,  who 
merely  gave  her  a  home  as  an  act  of  kindness, 
and  never  paid  her  anything.  This  testimony 
was  corroborated  by  that  of  a  daughter  of  Mr. 
Doty,  who  said  that  Ann  lived  there  for  company 
for  her,  without  wages  or  compensation,  and  that 
she  could  have  left  at  any  time  she  chose,  as  there 
was  no  agreement. 

The  Court  held  that  the  new  testimony  rebutted 
the  presumption  of  a  contract  for  hire  with  Doty 
—upon  which  ground  Davidson  had,  in  the 
previous  contest,  prevailed  against  Moreland — 
and  sufficiently  showed  that  the  pauper  had  never 
acquired  a  settlement  in  Benton.  The  justices' 
order  of  removal  to  the  latter  township  was 
therefore  reversed,  and  the  pauper  again  remitted 
to  the  care  of  the  overseers  of  Moreland. 

Moreland  township  thereupon  took  this  writ, 
assigning  for  error  the  ruling  of  the  Court  on  the 
law  and  evidence,  and  the  reversal  of  the  justices' 
order  of  removal. 

Linn  (with  him  Armstrong  and  B.  S.  Benlley), 
for  plaintiff  in  error. 

In  the  former  case,  Davidson  township,  the 
admitted  original  settlement,  evaded  liability  on 
the  ground  of  an  alleged  after-settlement  in 
Benton,  and  this  Court  held  the  judgment  to 
be  conclusive  as  between  Davidson  and  More- 
land.  In  this  case  Benton  has  negatived  the 
allegation  of  a  settlement  within  her  borders,  and 
if  the  Court  now  affirm  this  judgment^  this 
strange  anomaly  will  occur:  Moreland  town- 
ship will  be  compelled  by  law  to  support  a 
pauper  who  is  acknowledged  never  to  have  had 
a  settlement  there,  while  Davidson  township,  in 
which  it  is  admitted  she  once  had  a  legal  settle- 
ment^ is  forever  relieved.     The  witnesses  should 


not  have  been  permitted  to  vary  their  testimony, 
and  even  as  it  stood  the  evidence  was  too  weak 
to  justify  a  different  conclusion  from  that  reached 
by  the  Court  in  the  former  case. 

The  fundamental  error  of  the  Court,  we  think, 
was  in  applying  to  the  former  case  the  principle 
of  Williamsport  u  Milton,  that  "  when  no  settle- 
ment exists  in  either  township,  that  township  in 
which  the  pauper  first  became  chargeable  must 
bear  the  burden  until  the  last  place  of  legal 
settlement  should  be  found."  The  principle  is 
not  controverted,  but  it  was  inapplicable,  because 
Moreland  did  show  an  admitted  prior  settlement 
in  Davidson,  and  the  onus  of  support  should  then 
have  rested  on  the  latter  until  she  could  shift  it 
by  proving  a  legal  settlement  against  some  other 
locality 

Whether  erroneous  or  not,  Moreland  has,  with- 
out fault  on  her  part,  been  placed  in  her  present 
position  through  the  administration  of  law,  and 
we  think  that  this  Court  will  find  ly  remedy  for 
an  anomaly  that  would  work  such  great  injustice. 

E,  E.  Orms  and  EobL  F,  Clark,  contra,  were 
not  called  on. 

June  9.  The  Court.  We  do  not  see  that 
the  Court  erred  in  their  conclusions  from  the 
evidence.  That  the  evidence  is  not  strong  is 
an  insufficient  reason  for  reversing.  Did  the 
Court  draw  from  the  evidence  before  them  a 
proper  conclusion  of  fact  ?  We  cannot  say  they 
did  not,  and  in  order  to  establish  error  we  must 
be  satisfied  that  the  Court  below  ought  to  have 
drawn  a  different  deduction.  The  evidence  in 
the  former  case  (21  P.  F.  Smith,  371)  was  very 
weak  indeed.  Yet  this  Court  did  not  then  re- 
verse, because  it  was  susceptible  of  the  interpre- 
tation given  to  it  by  Judge  Elwell.  The  very 
weakness  of  the  evidence,  then,  is  a  reason  why 
we  should  not  reverse  now,  in  a  different  state 
of  the  evidence,  which  changes  the  conclusion. 
There  is  no  sufficient  evidence  to  charge  Benton 
township.  Moreland  must  resort  to  the  last 
place  of  legal  settlement  of  the  pauper,  wherever 
that  shall  be  found. 

Per  Curiam.  The  order  and  decree  of  the 
Court  of  Quarter  Sessions  is  affirmed. 

Sh^RSWOOD  and  Williams,  JJ.,  absent. 

[C/*.  Cauffman  v.  Long,  2  Wrbklt  Notes,  695.] 


Jan.  »74, 141.        Lloyd  v.  Hibbs. 


March  6. 


Husband  and  wife — Mechanic's  lien  against  the 
separate  property  of  a  married  woman —  What 
it  must  set  forth. 

A  mecbanio's  claim  filed  against  the  separate  pro- 
perty  of  a  married  woman  must  set  forth  that  the  work 
was  done  and  the  materials  famished  at  her  instance 
and  rnqaef^t. 

Dearie   v,  Martin  (28  Sm.   55;  S.   C,  2  Wekklt 
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Notes,  574)  affirmed ;  Shreiffer  v.   Saain  (2  Weekly 
Notes,  675)  followed. 

Error  to  the  Common  Pleas  of  Backs  County. 
This  was  a  sd,  fa.  sur  mechanic's  lien,  filed  by 
Hibbs   against  Ella   Lloyd,  owner,   or   reputed 
owner,  and  James  T.  Lloyd,  her  husband,  for 
work  done  and   materials  furnished  *'  for  and 
about  the  alteration,  addition,  and  repair  of  the 
buildings,"  etc.,  on  the  farm  of  Ella  Lloyd.    The 
claim  did  not  set  forth  that  the  work  had  been 
done  or  materials  furnished  at  the  request  of  Ella 
Lloyd,  or  by  the  order  of  any  one  in  her  behalf. 
A  rule  to  show  cause  why  the  lien  should  not 
be  stricken  off  was  discharged  by  the  Court  be- 
low, whereupon  a  writ  of  error  was  taken,  and 
the  discharge  of  the  rule  assigned  for  error. 
Harrington,  for  plaintiff  in  error. 
The  claim  should  have  set  forth  that  the  work 
was  done  and  the  materials  furnished  at  the  re- 
quest of  Ella  Lloyd,  who  was  a  married  woman. 
Mahon  v,  Gormley,  12  Harris,  83. 
Murray  v,  Keyes,  11  Casey,  384. 
Parke  v.  Kleeber,  1  Wright,  251. 
SwayDe  ».  Lyous,  17  Sm.  436. 

The  liability  of  the  wife  must  appear  from  the 
record. 

Finley's  Appeal,  17  Smith,  453. 

Gilkeaon,  for  the  defendant  in  error. 

It  was  not  necessary  to  set  forth  in  the  claim 
that  the  work  was  done  and  the  materials  fur- 
nished at  the  request  of  Ella  Lloyd ;  this  was  mere 
matter  of  proof,  to  be  determined  at  the  trial. 

The  record  shows  that  the  claim  is  filed  against 
Ella  Lloyd,  a  married  woman,  and  this  will  suffice 
to  charge  her  under  the  ruling  in  Finley's  Appeal, 
aupra. 

March  27.  The  Court.  The  mechanic's  lien, 
in  this  case,  is  worthless  in  that  the  claim  on 
which  it  rests  does  not  set  forth  that  the  work 
was  done  and  the  niaterials  were  furnished  at  the 
request  or  on  the  contract  of  Mrs.  Lloyd.  This 
very  question  has  been  but  recently  before  us  in 
the  case  of  Dearie  and  Wife  v.  Martin  (which 
will  appear  in  28  P.  F.  S.).  [S.  C,  2  Weekly 
Notes,  574.]  In  that  case  the  claim,  though 
filed  against  the  wife's  property,  failed  to  set 
forth  the  fact  of  coverture,  or  that  the  work  and 
materials  were  furnished  at  her  request.  The 
defendant  filed  a  plea  of  coverture  in  bar  of  the 
claim.  This  was  followed  by  a  replication  on  the 
part  of  the  plaintiff,  "  that  the  work  and  mate- 
rials were  done  and  furnished  at  the  request  and 
on  the  authority  of  the  said  Margaret  Dearie,  as 
well  as  the  said  James  Dearie,  and  were  necessary 
and  convenient  to  the  preservation  and  enjoyment 
of  her  said  estate."  Defendant  demurred.  The 
Court  below  gave  judgment  for  the  plaintiff  on 
this  demurrer.  The  case  was  brought  up  to  this 
Court  on  writ  of  error  and  reversed.  Held,  Wil- 
liams, J.,  delivering  the  opinion,  that  the  claim 


was  incurably  defective  in  that  it  did  not  set  forth 
her  coverture,  and  that  the  work  and  materials 
were  done  and  furnished  at  her  request,  uud  that, 
as  this  did  not  appear  in  the  claim,  it  did  not 
matter  that  the  work  and  materials  were  in  fact 
furnished  on  her  order.  This  was  but  following 
in  the  lead  of  Finley's'  Appeal  (17  P.  F.  Smith, 
453),  in  which  it  was  held,  per  Agnew,  J.,  that 
the  divestiture  of  a  wife's  title,  under  a  mechanic's 
lien,  must  depend  upon  what  appears  by  the  re- 
cord, and  not  upon  proof  that  she  had  consented 
to  the  contract  under  which  the  claim  was  filed. 
So  in  Mahon  v,  Qormley  ( 12  Har.  80)  it  was  said 
by  Lewis,  J.,  that,  where  the  narr.  was  on  a 
promissory  note  and  contained  no  averment  con- 
cerning the  origin  of  the  debt,  a  plea  of  cover- 
ture, on  demurrer,  must  be  held  a  good  answer  to 
it.  If  the  plaintiff  wished  to  avoid  such  effect, 
ht  must  either  reply  setting  forth  the  special  cir- 
cumstances on  which  he  relies  to  bind  her,  or 
amend  his  declaration.  As  a  special  plea  could 
not  have  helped  the  plaintiff  in  this  case,  inas- 
much as  the  lien  is  created  by  the  claim  filed  and 
all  things  necessary  to  its  validity  must  appear  in 
it,  and  as  it  is  too  late  now  to  amend,  it  is  appa- 
rent, from  the  authorities  above  cited,  that  the 
plaintiff  had  no  lien  against  Mrs.  Lloyd's  pro- 
perty, and  should  not  have  had  judgment  on  his 
scire  facias. 

The  judgment  is  reversed. 

Opinion  by  Gordon,  J.    Williams,  J.,  absent. 

[See  ShreifFer  v,  Saum,  2  Wbeklt  Notks,  575. 1 
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0.  p.  No.  1.       Bowers  ▼.  Supplee. 


Sept.  23. 


Building  inspectors,  powers  and  duties  of- — 
Acts  of  May  7,  1855,  and  April  11,  1876— 
Thickness  of  walls  in  Philadelphia, 

The  duties  impoRed  on  the  building  inspectors  bj 
the  Act  of  7  May,  1855,  are  clearly  defined,  bnt  the 
powers  given  to  them  are  by  no  means  reBtricted  to 
those  which  are  in  terms  mentioned  in  the  Act. 

Tlie  directions  contained  in  the  8th  section  of  that 
Act,  as  construed  by  the  2d  section  of  the  Act  of  11 
April,  1856,  provide  only  for  the  minimum  tluckness 
of  walls.  It  is  the  right  and  duty  of  the  inspectors  to 
require  walls  to  be  of  such  greater  tliickness  as,  in 
their  discretion,  is  necessary  to  render  the  building  in 
all  respects  safe  and  secure  for  the  purpobes  for  which 
it  is  intended. 

This  was  a  petition  by  one  of  the  building 
inspectors  of  the  city  of  Philadelphia,  for  an 
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order  of  Court  to  restrain  the  erection  of  a  build- 
lug,  the  walls  of  which  were  of  insnfficient 
strength  and  solidity  to  answer  the  purpose  for 
which  it  was  designed. 

The  petition  set  forth  that  Snpplee  had  con- 
tracted to  erect  a  police  station,  according  to  the 
plans  of  which  the  outside  walls  were  to  be  only 
eight  and  one-half  inches  thick  ;  that  the  in- 
spectors considered  this  of  insufficient  strength 
and  solidity  to  answer  the  purpose  of  the  build- 
ing ;  and  that  by  the  5th  section  of  the  Act  of 
May  7,  1855  (Purd.  Dig.  1123,  §  5)  it  was  the 
duty  of  the  inspectors  to  see  that  all  houses  were 
erected  in  accordance  with  the  Acts  and  ordin- 
ances in  force ;  that  they  had  therefore  notified 
the  respondent  to  construct  the  walls  of  a  greater 
thickness,  and  he  having  refused,  the  petitioner 
DOW  asked  for  an  order  of  Court  to  restrain  the 
erection  of  the  building. 

The  answer  denied  the  averments  of  the  peti- 
tion, and  set  forth  that  the  respondent  had  built 
the  walls  of  greater  thickness  than  the  Act  re- 
quired. 

Messick,  for  petitioner,  argued  that  the  build- 
ing inspectors  were  invested  with  a  sound  dis- 
cretion as  to  the  necessary  thickness  of  the  walls 
of  buildings  to  be  used  for  other  purposes  than 
dwellings,  and  had  authority  to  compel  them  to 
be  made  sufficiently  thick  to  render  them  safe. 

Boney,  contra,  argued  that  the  plan  of  the 
present  building  must  have  shown  the  walls  to  be 
sufficiently  thick  for  safety,  otherwise  no  permit 
would  have  been  issued. 

Wilhon,  on  behalf  of  the  city,  suggested  that 
it  would  be  well,  for  the  sake  of  security,  for  the 
Court  to  hear  proofs  as  to  what  thickness  of 
vails  is  necessary  for  a  building  to  be  used  as 
the  present  one  is  intended  to  be  used. 

C.  A.  V. 

September  30.  The  Court.  Upon  the  peti- 
tion of  Robert  N.  Bowers,  one  of  the  Building 
lospectors  of  the  city  of  Philadelphia,  Charles 
B.  Suppleewas  enjoined  against  proceeding  with 
the  erection  of  a  certain  building  which  he  hud 
contracted  with  the  city  of  Philadelphia  to  build 
for  the  use  of  the  city,  situate  on  the  north 
Bide  of  Girard  Avenue,  about  one  hundred  feet 
east  of  Montgomery  Avenue.  The  building  is 
to  be  thirty-six  feet  front  by  fifty-one  feet  deep, 
and  in  height  about  thirty-five  feet,  and  when 
completed  is  to  be  used  for  the  purpose  of  a 
police  station-house. 

The  petitioner  complains  that  the  respondent 
refuses  to  build  the  front  and  party  walls  of  a 
greater  thickness  than  nine  inches ;  that  after 
repeated  examination  of  the  premises,  and  upon 
consultation  with  his  associates  in  office,  it  has 
been  decided  by  them  that  to  make  the  said  walls 


of  at  least  thirteen  inches.  Of  this  decision 
Supplee  has  received  notice  in  writing.  The 
respondent  makes  answer  that  he  has  built  the 
walls,  so  far  as  the  same  have  progressed,  of  a 
greater  thickness  than  he  is  by  law  required  to 
make  them — the  cellar  wall  being  eighteen  inches, 
the  front  wall  thirteen,  and  the  party  walls  nine 
inches  in  thickness.  This  is  accompanied  by  a 
general  denial  of  an  infringement  of  the  Act  of 
Assembly  cited  by  the  petitioner,  or  of  any  of  the 
laws  or  ordinances  of  the  city  of  Philadelphia 
relative  to  the  regulation  and  inspection  of  build- 
ings. 

The  eighth  section  of  the  Act  of  May  T,  1855 
(Purd.  Dig.  1122),  directs  that  the  thickness  of 
all  walls  thereafter  erected,  constructed,  or 
altered,  in  the  city  of  Philadelphia  (excepting 
from  the  operation  of  the  Act  the  rural  portions 
of  the  city),  shall  be  as  follows  :  In  all  buildings 
having  a  front  of  not  more  than  sixteen  feet 
and  not  more  than  thirty-five  feet  high,  the 
foundation  walls  shall  not  be  less  than  sixteen 
inches,  and  the  front  and  party  walls  not  let^s 
than  nine  inches  in  thickness.  Where  the  front 
of  the  building  does  not  exceed  twenty  feet,  and 
the  height  is  not  more  than  forty-five  feet,  the 
foundation  or  cellar  walls  are  required  to  be  not 
less  than  eighteen  inches  and  the  party  walls 
thirteen  inches  thick.  The  increased  frontage 
of  buildings  is  further  regulated  by  this  section 
to  the  extent  of  sixty-five  feet;  beyond  that 
width  the  increased  thickness  of  wails  "shall  be 
determined  by  the  Board  of  Inspectors." 

This  eighth  section  of  the  Act  of  1855  was, 
by  the  second  section  of  the  Act  of  April  11, 
1856  (Purd.  Dig.  1127,  §  24),  "construed  to 
require  the  walls  of  buildings  to  be  of  the  thick- 
ness therein  mentioned  when  of  the  respective 
heights  therein  specified,  without  any  reference 
whatsoever  to  the  fronts  or  widths  of  said  build- 
ings." That  this  section  of  the  Act  of  1856  was 
intended  to  work  a  material  change  in  the  law  of 
the  previous  year  does  not  admit  of  doubt.  In 
terms  it  professes  to  place  a  construction  on  the 
Act,  to  which  it  is  in  effect  a  supplement,  but  in 
fact  it  does  not  construe  the  former  Act  at  all, 
but  in  an  important  respect  abrogates  it,  and 
substitutes  a  wholly  different  regulation  as  to  the 
fronts  or  widths  of  buildings.  In  express  terms 
it  declares  that  the  minimum  thickness  of  the 
walls,  as  s|iecified  in  the  eighth  section  of  the 
original  Act,  shall  be  regulated  by  the  height  of 
the  wall  without  reference  to  the  frontage  of  the 
building.  Upon  this  provision  of  the  Act  of 
1856,  the  defendant  in  part  grounds  his  resist- 
ance to  the  application  of  the  Building  Inspec- 
tors ;  assuming  also,  as  he  does,  that  the  eighth 
section  of  the  Act  of  1855  determines  absolutely 


safe  and  of  sufficient  strength  and  solidity,  the   the  thickness  of  walls  thereafter  to  be  erected, 
outside  and  party  walls'should  be  of  the  thickness  Is  this  a  correct  interpretation  of  the  Act  of 
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1855,  considered  in  connection  with  the  change 
which  the  second  section  of  the  law  of  1856  has 
introduced  ?  The  defendant  has  either  not  well 
considered  the  phraseology  of  the  original  Act, 
or,  having  considered  it,  has  not  given  due  weight 
to  the  use  of  the  words  "  not  less  than"  as  qoali- 
fying  the  thickness  of  each  class  of  walls  particu- 
larly mentioned  in  the  Act  of  1855.  These  words 
are  in  no  instance  omitted ;  ten  times  are  they 
repeated  in  the  eighth  section,  showing  a  clear 
intention  on  the  part  of  the  Legislature  to  fix  a 
minimum  regulation  of  walls,  which  neither 
builder  nor  Building  Inspector  is  at  liberty  to 
disregard.  What,  then,  is  the  effect  of  the 
second  section  of  the  Act  of  1856,  upon  this 
portion  of  the  original  law  ?  We  answer,  none, 
other  than  to  leave  the  question  of  the  minimum 
thickness  of  walls  as  it  was  first  established,  ex- 
cept that  the  width  or  frontage  of  a  building  is 
no  longer  a  material  consideration.  The  minimum 
thickness  is  now  determined  by  the  height  of  the 
structure  alone,  so  that  when  the  height  is  ascer- 
tained, all  parties  are  controlled  by  the  statute 
upon  the  subject ;  no  one  may  build,  or  allow  to 
be  built,  a  wall  of  less  thickness^  according  to 
height,  than  is  particularly  prescribed  by  the  Act 
of  Assembly  ;  and  this  is  equally  applicable  to 
all  portions  of  the  wall,  whether  foundation  or 
cellar  walls,  party  and  front  walls,  and  also  to  the 
distinction,  where  one  is  made  in  the  law,  as  to  a 
differing  thickness  of  walls  for  the  separate 
stories.  In  this  section  of  the  Act  of  1855  there 
is  a  qualification  which  limits  the  extent  to  which 
a  lot  may  be  encumbered  by  a  party  wall,  pre- 
scribes the  minimum  thickness  of  party  or  divi- 
sion walls  where  the  building  is  to  be  used  for  a 
store  house,  and  a  direction  that,  when  a  building 
IS  to  be  carried  up  to  a  greater  height  than  the 
maximum  height  mentioned  in  the  section,  the 
increased  thickness  of  the  wall  shall  be  deter- 
mined by  the  Board  of  Inspectors.  These  con- 
stitute the  entire  provisions  of  the  eighth  section 
of  the  Act  of  1855,  as  modified  by  the  second 
section  of  the  Act  of  1856,  and  we  fail  to  discover 
in  them  any  intention  to  prescribe  a  maximum 
thickness  of  the  walls  thereafter  to  be  constructed 
or  built  On  the  contrary,  the  evident  purpose 
is  to  lay  down  a  positive  rule,  which  is  to  every 
one  a  command,  directing  that  walls  shall  not  be 
less  than  the  prescribed  thickness,  and  from  this 
is  deduced  the  legitimate  inference  that,  nothing 
appearing  to  the  contrary,  it  is  not  repugnant  to 
the  sense  of  the  statute,  judged  by  this  portion  of 
it  alone,  that  such  walls  might  be  required  in 
certain  cases  to  be  of  a  greater  thickness ;  but 
this  law,  like  all  other  laws,  is  to  be  examined 
in  all  its  parts,  to  be  considered  as  a  whole,  and 
interpreted  according  to  its  spirit  and  intent. 

The  title  of  the  Act  recites  that  the  purpose  is 
to  provide  for  the  better  preservation  of  life  and 


property.  The  inspectors  are  required  to  possess 
the  qualifications  of  having  served  a  regular  ap- 
prenticeship at  house-carpentering  or  bricklaying, 
and  afterwards  to  have  worked  at  or  carried  on 
such  business  for  at  least  seven  years.  Before 
entering  upon  such  office  they  are  required  to 
make  oath  that  they  possess  the  prescribed  quali- 
fications ;  that  they  will  faithfully  perform  their 
duties,  and  see  that  buildings  inspected  by  them 
are  built  in  accordance  with  legal  requirements. 
The  fifth  section  of  the  Act  makes  it  the  duty 
of  the  inspector  to  inspect  buildings  during  the 
progress  of  the  work ;  to  see  that  they  are  con- 
structed in  manner  adapted  for  the  security  of  the 
same  against  fires,  and  the  safety  of  the  inhabi- 
tants. He  is  to  require  that  suitable  material  be 
used  ;  that  the  work  is  done  in  a  substantial  and 
workmanlike  manner,  and  that  it  is  of  sufficient 
strength  and  solidity  to  answer  the  purpose  for 
which  it  is  designed.  These  constitute  some  of 
the  most  material  provisions  of  the  law,  and  are 
by  no  means  to  be  overlooked  in  giving  a  con- 
struction to  the  other  se(^tions  of  it,  and  especially 
the  eighth  section,  which  is  supposed  by  the  de- 
fendant to  justify  him  in  resisting  the  command 
of  the  building  inspectors.  We  gather  from  all 
this  that  the  chief  purpose  of  the  Act  is  to  make 
buildings  in  the  city  of  Philadelphia  mor^  safe 
than  they  had  formerly  been  against  fire,  and  to 
guard  more  effectually  against  loss  of  life,  which 
may  at  any  time  result  from  the  erection  of  build- 
ings which  are  not  of  sufficient  strength  and 
solidity  to  answer  the  purpose  for  which  they  are 
designed.  The  duties  imposed  on  the  inspectors 
are  clearly  defined,  but  the  powers  given  to  them 
are  by  no  means  restricted  to  those  which  are  in 
terms  mentioned  in  the  Act.  Much  is  left  to  their 
better  judgment,  and  for  the  exercise  of  an  honest, 
and  at  the  same  time,  a  sound  discretion.  The 
law  does  not  say,  nor  is  it  possible  that  it  should 
do  so,  what  in  each  particular  case  constitutes  a 
sufficient  security  against  fires,  nor  what  consti- 
tutes, in  every  or  in  such  instance,  a  sufficiency  of 
strength  and  solidity.  This,  the  Act  says,  must 
be  determined  by  the  purpose  for  which  the  build- 
ing is  intended.  That  which  would  be  sufficient 
when  a  building  was  to  be  used  for  one  purpose 
might  be  wholly  inadequate  when  intended  for  a 
different  use.  it  entrusts  the  determination  of 
these  questions  in  the  first  instance  to  the  baild- 
ing  inspectors,  and  in  the  seventh  section  is  found 
a  requirement  that  the  inspector  shall  give  a  cer- 
tificate that  the  building  is  in  all  respects  safe 
and  secure.  So  much  importance  does  the  lavr 
attach  to  this  certificate,  that  if  he  shall  falsely 
certify  that  the  law  has  been  complied  with  when 
it  has  not,  his  bond  is  declared  to  be  forfeited,  the 
whole  principal  sum  becomes  due  and  payable,  and 
the  further  punishment  is  added  that  he  shall  be 
forthwith  dismissed  from  his  office.     How  is  it 
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possible  that  the  inspector  shall  certify  that  the 
building  is  in  all  respects  safe  and  secure  if,  in  his 
belief,  it  is  unsafe  and  insecure  t  and  what  answer 
to  an  application  to  enforce  against  hib  the 
severe  penalty  of  the  law  would  it  be  that  the 
walls  were  of  the  minimum  thickness  particularized 
ill  the  eighth  section  ?  The  reply  to  such  an 
nnswer  would  be :  "  You  are  required  to  see  to 
it  that  the  walls  were  safe ;  that  the  work  was  of 
a  sufficient  strength  and  solidity.  This  is  your 
first  great  duty,  and  this  you  have  failed  to  per- 
fonn  ;  you  were  not  forbidden  to  require  of  the 
builder  a  greater  thickness  of  walls,  but  to  see  that 
under  iio  circumstances,  for  no  kind  of  a  building, 
was  the  thickness  less  than  that  which  is  specified 
iu  the  Act" 

Entertaining  this  view  of  the  law,  and  holding 
that  general  oversight  and  control  of  buildings  in 
progress  of  erection  is  entrusted  to  the  inspectors 
of  buildings  for  the  most  laudable  and  conserva- 
tive of  all  purposes — the  preservation  of  life  and 
of  property — we  are  of  the  opinion,  for  the  rea- 
sons stated,  as  well  as  for  others  not  mentioned, 
that  this  petition  was  proper  under  the  tenth  sec- 
lion  of  the  Act  of  1855,  and  that  the  order  of  the 
inspector  to  the  defendant  was  within  the  scope  of 
his  authority,  and  must  be  obeyed,  unless  it  be 
shown,  upon  an  investigation  and  determination 
of  the  facts,  thac  such  order  ought  not  to  have 
been  made.  We  have  before  us  the  petition, 
which  required  that  an  injunction  should  be 
granted,  and  an  answer,  which  does  not  show  suf- 
ficient reason  to  dissolve  it,  but  the  facts  are  still 
open  to  further  investigation,  if  the  defendant 
desires  to  contest  the  correctness  of  the  order  of 
the  inspector  upon  its  merits,  and  to  show  by 
proofs,  that  the  injunction  ought  not  to  be  con- 
tinued. The  burden  of  proof  rests  on  the  defend- 
ant, the  case  on  the  petition,  and  answer  is  against 
him,  and,  the  order  of  the  inspector  having  been 
made  by  one  competent  to  make  it,  and  for  a 
purpose  authorized  by  the  Act  of  Assembly,  it 
must  be  taken  as  prima  facie  correct.  The  case, 
as  it  now  stands,  is  to  be  regarded  as  a  motion  to 
disiiolve  an  injunction,  and  the  laboring  oar  is 
with  him  who  undertakes  to  show  that  the  order 
of  the  inspector  ought  not  to  have  been  made, 
and  that  the  injunction  ought  not  to  have  been 
granted,  or,  having  been  granted,  ought  now  to 
be  dissolved. 

Opinion  by  Allison,  P.  J.,  in  full. 


it^ommon  ?3leas— Hato. 


C.  p.  No.  2.  Sept.  30. 

City  to  use  of  Peters  v.  Devine. 

Municipal  claim — Agreement  of  contractor  to 
do  the  work  for  ispecifie.d  price — Affidairit  of 
defence — Nudum  pactum — Accord  without 
satisfaction. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

Sci.  fa,  sur  municipal  claim.  The  affidavit  set 
forth  that  Peters,  the  use  plaintiff,  before  he  pro- 
cured from  the  city  the  contract  to  do  the  work 
charged  for,  solicited  the  defendant  to  sign  as  a 
property  owner  in  favor  of  said  Peters,  as  the 
paver  to  do  the  work ;  that  in  consideration  of 
defendant  so  signing,  the  said  Peters  agreed  to 
do  the  work  at  certain  prices  specified  (lower  than 
those  charged  in  the  claim)  ;  that  defendant  then 
signed  a  recommendation  for  Peters,  and  Peters 
did  the  work ;  that  after  the  work  was  done 
Peters  presented  his  bill  at  the  rates  now  charged, 
but  on  defendant  reminding  him  of  the  agree- 
ment he  acknowledged  it,  and  sat  down  with  de- 
fendant's agent  and  recalculated  his  bill  at  the 
proper  rates,  and  agreed  upon  an  amount  due, 
which  amount  defendant  was  and  is  ready  to  pay. 

Hopple,  for  the  rule. 

The  alleged  agreement  was  before  the  use  plain- 
tiff had  any  contract,  and,  therefore,  was  without 
consideration. 

The  alleged  restating  of  the  account  was  an 
agreement  to  take  a  smaller  sum  in  payment  of  a 
larger,  and  therefore,  a  mere  accord,  not  binding 
without  actual  satisfaction. 

Boioers,  contra. 

Rule  discharged. 


C.  P.  No.  2.    Boyd  V.  Bockenkamp.         Sept.  30. 
Negotiable  paper — Due-bill  to  blank  payee  or 
bearer. 
Rule  for  judgment. 

Assumpsit  by  holder  against  maker  of  a  due- 
bill  payable  to  " or  bearer." 

J,  N,  Brown,  for  the  rule. 
F,  Rawle,  contra,  argued,  that  while  a  holder 
had  authority  to  fill  up  the  blank  with  his  own 
name,  yet  he  must  actually  do  so  before  suit,  and 
cited — 

Greenhow  r.  Bojle,  7  Blackf.  56.  • 

Chitty  on  Bills,  *177. 
Thb  Oocbt.     The  cases  cited  where  an  instru- 
ment is  payable  to  blank  or  order  are  different. 
In  those,  there  is  no  payee  unless  the  blank  is 
filled  up,  bnt  here  the  bearer  is  the  payee. 
Rule  absolute. 
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C.  p.  No.  4.         Nagle  v.  Potter.  Sept.  30. 

Warranty — RepreserUation — Sufficient  a ver- 

ment  of  warranty — Affidavit  of  defence. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  upon  a  promissory  note.  The 
affidavit  alleged  that  the  note  was  given  in  pay- 
;  ment  for  leather  purchased  upon  the  representa- 
tion and  agreement  of  the  plaintiffs  that  each 
skin  was  large  enough  to  cover  two  quarto 
bibles  ;  that  the  skins  were  not  carefully  examined 
by  the  defendants  until  after  giving  the  note,  but 
a  subsequent  examination  showed  the  skins  to  be 
of  a  smaller  size  and  inferior  quality,  and  that 
they  were  so  packed  as  to  conceal  the  imperfect 
ones. 

B,  E.  Haines,  for  the  rule.  The  affidavit  does 
not  set  out  a  special  warranty. 

[Briggs,  J.  The  affidavit  says  it  was  agreed. 
This  is  a  proper  word  to  use,  and  does  set  out  a 
warranty.] 

The  defendant  had  time  to  inspect  the  goods. 
The  affidavit  does  not  state  how  long  the  skins 
were  in  defendant's  possession.  He  should  have 
offered  promptly  to  return  them. 

[Thayee,  p.  J.  He  may  keep  them  any  length 
of  time,  or  sell  them  without  inspection,  and 
afterwards,  if  they  turn  out  defective,  recover  on 
the  warranty.] 

Rule  discharged. 

[See  Dodd  v.  Kirk,  2  Weekly  Notes,  260.] 


A.  Thompmn,  for  the  exceptions,  argued  that 
though  the  referee  finally  excluded  said  contracts 
and  based  his  anard  on  the  acconut  stated,  jet 
from  the  fact  that  he  admitted  the  same  at  all, 
and  heard  testimony  as  to  work  done  under  theni, 
the  presumption  arose  that  his  mind  hud  been  in- 
fluenced, or  may  have  been  influenced,  |)erhaps  un- 
consciously to  himself,  in  making  his  decision,  by 
testimony  which  he  bad  subsequently  decided  to 
be  inadmissible.  Besides,  a  referee  is  bound  by 
the  form  of  action  as  brought  and  the  said  sealed 
contracts  were  not  admissible  in  assumpsit. 
Bachman  r.  Reigart,  3  Peun.  lUp.  270. 

T,  J.  AMon,  in  reply,  contended  that  as  all 
matters  in  dispute  between  the  parties  were4n- 
cluded  in  the  reference,  the  referee  could  hear  and 
consider  any  evidence  otherwise  competent, 
whether  it  was  technically  admissible  under  the 
pleadings  or  not. 

Grier  v.  Bilger,  1  Harris,  58. 

The  Court  (Thayer,  P.  J.).  The  referee 
rejected  the  contracts  under  seal  and  sustained  au 
account-stated,  although  the  items  in  it  were 
founded  on  contract.  Assumpsit  will  lie  ou  a 
promise  arising  out  of  a  contract. 

Exceptions  dismissed; 


C.  P.  No.  4.         Brown  v.  Bliem.  Sept.  19. 

Uvidence — Form  of  action — Assumpsit  will 
lie  on  promise  arising  out  of  contract,  al- 
though the  contract  is  under  seal — Award  of 
r^eree. 

Exceptions  to  award  of  referee. 
This  case  was  founded  on  a  declaration  in  as- 
sumpsit in  the  common  counts.  At  the  trial,  a 
question  arose  as  to  the  admission  of  certain 
sealed  contracts  as  evidence  to  support  the  de- 
claration, and,  at  the  suggestion  of  the  judge 
before  whom  the  cause  was  being  tried,  a  refer- 
ence was  made  of  all  matters  in  dispute  to  Wil- 
liam J.  McElroy,  Esq.,  as  referee  under  an  order 
of  Court.  Before  him  the  specialties  were 
offered  in  evidence  and  admitted  provisionally. 

After  many  meetings  an  award  was  made  by 
him  in  favor  of  the  plaintiff,  basing  the  same  on 
what  he  decided  to  be  an  account-stated  between 
the  parties,  and  excluding  as  evidence  the  said 
contracts  under  seal.  To  this  award,  the  chief 
exception  was  that  the  referee  erred  in  admitting 
the  contracts  under  seal  and  proceeding  to  hear 
testimony  based  on  them,  and  iu  not  rejecting 
them  completely  at  the  outset. 


C.  P.  No.  4.  Sept.  18, 1876. 

Debraham  v,  W&lker  et  ux. 
Husband  and  wife— Husband  not  liable  for 
goods  purchased  by  his  wife  and  charged  to 
her,  other  than  necessaries  for  the  family — 
Book  of  original  entries  not  sufficient  ^rv J 
that  the  articles  bought  are  necessarits. 
Rule  for  judgment  for  want  of  a  sufficient  ofii- 
davit  of  defence. 

Assumpsit  on  book  account.  The  entries  were 
headed  "Mrs.  General  Walker,  bought,"  and 
were  for  articles  of  female  clothing,  table  linen, 
etc.  The  affidavit  of  Sophia  M.  Walker  set  fortii 
that  the  items  charged  did  not  comprise  such 
articles  as  are  necessaries,  nor  such  as  were  for  the 
improvement  of  the  separate  estate  of  a  married 
woman.  The  affidavit  further  set  forth  that  the 
charges  had  not  been  made  against  the  husband, 
and  that  the  said  John  G.  Walker  was  away 
from  this  city  at  the  time  suit  was  brought,  and 
is  still  absent. 

Hunn,  for  rule.  The  goods  were  bought  by 
Sophia  M.  Walker,  as  the  wife  of  Geneml  John 
G.  Walker,  and  were  charged  to  Mrs.  General 
Walker.  She  was  dealt  with  as  a  married  wuman, 
and  the  articles  purchased  were  of  such  a  character 
as  to  lead  the  plaintiff  to  believe  that  they  were 
necessaries  for  the  family. 

B.  F,  Fisher,  contra,  was  not  called  on. 
The  Court.     Some  further  proof  is  necessary 
besides  the  book  of  original  entries.     Th^  pre- 
sumption is  that  the  husband  did  his  duty. 
[     Rule  discharged. 
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C.  p.  No.  4.  Coaler  v.  Schlecht.  Sept.  30. 
Opening  judgment  by  default — Laches, 

Rule  to  open  jadgraent. 

A  jadgment  had  been  entered  for  want  of  an 
affidavit,  and  a  Ji./a.  had  issued  and  been  stayed. 
An  ah'as^.  fa,  was  issued  and  a  levy  made,  when 
this  role  was  taken. 

Depositions  in  snppori  of  the  rule  alleged  that 
the  entry  in  plain tifiTs  book  was  against "  Schlecht 
and  Walters,"  while  the  suit  was  against  Schlecht 
alone  ;  that  Walters  alone  contracted  for  the 
goods ;  that  the  defendant  did  not  contract  for 
them  nor  receive  any  benefit  therefrom  ;  and  that 
the  defendant  was  a  foreigner,  unable  to  read 
English,  or  to  understand  the  proceedings. 

Depositions  contra  alleged  that  the  bargain 
was  made  with  Schlecht,  and  the  name  of  Waiters 
was  added,  upon  defendant's  suggestion,  to  a 
charge  that  had  previously  been  made  against  the 
latter;  further  that  the  defendant  had  acknow- 
l^ged  the  debt  when  the  first ^. /a.  was  stayed. 

Humncker,  for  the  rule. 

Callaway,  contra.    The  rule  is  taken  too  late. 

C.  A.  Y. 

Rule  discharged. 


C.  P.  No.  4.  Smith  v.  Hopple.  Sept.  30. 

Affidavit  of  defence — Averment  contradicted  by 

the  record. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note.  The  affida- 
Tit  set  forth  that  there  was  a  prior  suit  between 
the  same  parties  on  the  same  note,  **  which  suit 
deponent  is  informed  and  believes  is  still  pending 
and  undetermined." 

The  Court  Docket  showed  that  the  former  snit 
bad  been  discontinued  upon  a  day  prior  to  the 
issuing  of  the  present  writ. 

J  H.  Steoenson,  for  the  rule. 

Role  absolute. 


a^xpian^'  ©ourt* 


Bestine's  Estate.  May  18. 

Will — Caveat — Undue  influence — Demand  for 

an  insue,  what  evidence  necessary  to  support 

— Practice, 

James  Restine  died  March  11,  1875,  leaving 
surviving  him  a  widow  and  several  sons  by  a 
former  wife.    By  his  will,  dated  Dec.  13,  1872, 


he  made  his  widow  his  sole  devisee  and  legatee. 
Caveats  were  filed  by  his  sons,  alleging  incapacity 
and  undue  influence.  The  will  was  proved  March 
30,  1875,  and  the  contestants  demanded  nn  issue. 
On  April  9,  1875,  the  Register  of  his  own 
motion  certified  the  record  to  the  Orphans' 
Court,  and  on  April  15  a  petition  was  presented 
to  the  Court  praying  for  an  issue  and  the  appoint- 
ment of  an  examiner  to  take  testimony.  An 
examiner  was  appointed,  and  his  report  having 
been  filed,  the  case  now  came  on  to  be  heard  on 
the  prnyer  for  an  issue. 

S.  Davis  Page,  for  contestants. 
The  Act  of  15  March,  1832,  §  41  (Purd.  Dig. 
1256,  pi.  22),  provides,  that,  whenever  a  dispute 
upon  a  matter  of  fact  arises  before  a  Register's 
Court,  the  said  Court  shall,  at  the  request  of 
either  party,  grant  an  issue.  This  is  demandable 
of  right. 

Dh  Haven's  Appeal,  25  Sm.  340. 
Wickersham's  Appeal,  Id.  336. 
The  Orphans'  Court  has  all  the  jurisdiction 
and  powers  of  the  Register's  Court. 

Act  of  10  May,  1874,  §  6  (Pnrd.  Dig.  1933). 
Com.  t>.  Clark,  1  Wb»  klt  Notba,  330. 
If  the  fact  in   dispute  be    material   to   the 
validity  of  the  will,  the  Court  is  bound  to  award 
an  issue  when  required. 

Graham's  Appeal,  11  Sin.  43. 
Cozzen's  Appeal,  Id.  li)9. 
Bradford's  Will,  1  Para.  158. 
[O'Brien,  J.     That  was  the  old  practice  :  now 
we  have  a  discretion,  else  why  tal^e  testimony 
and  argue  the  case?] 

The  fact  is  in  dispute  when  alleged  on  one  side 
and  denied  on  the  other. 

Knight's  Appeal,  7  Harris,  494. 
Beehler^s  Estate,  3  Philada.  254. 
Hoge'a  Will,  2  Brewst.  4  4. 
If  undue  influence  be  shown  before  and  after 
the  making  of  the  will,  a  presumption  that  it 
continued  will  arise  which  ought  to  go  to  a  jury. 
Eckert  r.  Flowry,  7  Wr.  46. 
McQrath,  for  respondents. 
It  is  no  longer  the  rule  that  an  issue  will  be 
granted  whenever  there  is  a  scintilla  of  evidence ; 
there  must  be  enough  evidence  to  support  a  ver- 
dict ngainst  the  will. 

Philada.  &  Read.  R.  R.  Co.  v,  Yeager,  23  Sm.  124. 
De  Haven's  Appeal,  25  Id.  3^7. 
Estate  of  Wm.  De  Puy,  1  Wbkklt  Notbs,  212. 
In  re  Will  of  Eliza  Uoge,  2  Brewst.  452. 
Jn  Te  Will  of  Ellen  Shaw,  1  Wbbkly  Notks,  332. 
[DwiGHT,  J.      Previously   the   Court   which 
granted  the  issue  tried  it.     Since  the  New  Con- 
stitution a  different  Court  tries  it,  and  this  Court 
ought  to  be,  if  anything,  more  liberal  in  granting 
issues  so  as  not  to  usurp  the  discretion  of  the 
Court  which  tries  them.] 

The  test  of  testamentary  capacity  is  that  the 
testator  knows  and  understands  the  business  he 
is  engaged  in,  and  the  disposition  he  is  making 
at  the  execution  of  his  will. 
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Tawuey  v.  Long  and  Wife,  26  Sm.  106. 

Thoiupsou  V.  Kyner,  15  Sm.  378. 
Undue  influence  means  anything  that  destroys 
the  free  agency  of  the  testator  at  the  time  the 
will  wns  made  as  in  the  very  act  of  devising. 

Mintzner  v.  Baker,  5  Phil.  483. 

Dean  v.  Negley,  6  Wright,  317. 

Eckert  t?.  Flowry,  7  Id.  46. 

MoMahan  v,  Ryan,  8  Harris,  32"). 
Neither  importunity,  advice,  persuasion,  nor  in- 
fluence gained  by  afifection  will  invalidate  a  will. 

Miller  r.  Miller,  3  S.  &  R.  267. 

Moritz  V,  Broagh,  IG  S.  &  R.  403,  409. 

Redfield  ou  Wills,  524  and  525. 

C.  A.  V 
June  3,   1876      Prayer  of    petition   refused. 

[No  opinion.] 

[See  Canffman  v.  Long,  2  Weekly  Notes,  695,  and 

cased  refened  to  iu  note.] 


Hanbest'g  Estate.  Sept.  25. 

Orphans^  Court  practice — Bight  of  petitioner  to 
discontinue. 

Sur  petition  to  strike  off  discontinuance. 

A  petition  for  an  inquest  to  make  partition 
was  granted  in  the  old  Orphans'  Court,  and  the 
inquest  returned  accordingly,  but  upon  exceptions 
being  filed,  the  inquest  was  subsequently  set  aside 
in  November,  1875.  The  original  petitioners 
then  filed  a  bill  in  equity  for  a  partition  in  the 
Court  of  Common  Pleas,  and  entered  a  discontinu- 
ance iu  the  Orphans'  Court  in  April,  1876.  Cer- 
tain parties  respondent  in  the  Orphans'  Court 
proceedings  then  filed  a  petition  to  strike  off  the 
discontinuance. 

Mclntyre,  for  petitioners.     One  party  cannot 
discontinue  without  leave  of  the  others. 
Campbell  o.  Hamtnett,  33  Leg.  Int.  119. 

Bispham  (with  whom  was  A,  V*  Parsons), 
contra. 

A  plaintiff  at  common  law  can  enter  a  discon- 
tinuance at  any  time  before  verdict  In  England, 
before  the  adoption  of  the  equity  rules  of  1845,  a 
complainant  could  come  in  at  any  time  before 
the  entry  of  the  decree  and  have  the  bill  dismissed. 
After  1845  this  could  be  done  only  on  payment  of 
costs.     He  cited — 

Duudaa'B  EsUte,  14  Sm.  325. 

C.  A.  V. 

Oct.  7.  The  Court.  There  is  no  difference 
between  the  practice  at  law  and  in  equity  in  such 
a  case,  and  a  plaintiff  can  discontinue  if  no  dam- 
age is  done  to  a  party  in  interest.  The  petition 
is  refused. 

Opinion  by  Hanna,  J. 


James  Bobinson's  Estate.  Sept.  23. 

Will — Issue  demsavit  vel  non —  Writ  of  error, 

when  a  supersedeas — Result  of  issue  should  be 

certified  from   Common  Pleas   to    OrphamP 

Court — Practice, 

Sur  petition  to  revoke  letters  of  adoiinistra- 
tion. 

The  petition  of  William  Robinson  and  Harriet 
Barker  set  forth  that  James  Robinson,  the  dece- 
dent^ died  on  the  2lst  of  June,  1874,  having  made 
a  will  whereby  he  appointed  the  petitioners  his 
executors.  The  will  was  offered  for  probate  on 
the  27th  of  June,  1874,  and  on  July  2,  a  caveat, 
and  a  request  for  an  issue  were  filed  by  John  W. 
Robinson,  a  nephew  of  decedent,  alleging  that  the 
decedent  was  not  of  sound  mind,  and  that  the  will 
was  procured  by  undue  influence.  Letters  of 
administration  pendente  lite  were  then  granted  to 
the  Fidelity  Company,  and  an  issne  demsavit  vel 
non  was  framed,  in  which  the  petitioners  were 
made  plaintiffs  and  John  W.  Robinson  defend- 
ant. The  issue  was  duly  tried,  and  a  verdict  ren- 
dered for  plaintiffs,  whereupon  a  writ  of  error  to 
the  Supreme  Court  was  taken  by  the  defendant, 
but  no  bail  in  error  was  entered  on  his  behalf. 
The  petitioners  averred  that  the  writ  of  error  did 
not  therefore  become  a  supersedeas  to  the  exit  of 
letters  testamentary  to  them,  and  that  they  applied 
to  the  register  to  revoke  the  letters  of  administra- 
tion to  the  Fidelity  Company,  and  issue  letters 
testamentary  to  them,  which  the  register  refused 
to  do.  The  petitioners  prayed  the  Court  to  order 
the  register  to  grant  their  application. 

D.  Dougherty,  for  petitioners. 

C.  A.  V. 

Sept.  30.  Thb  Court.  From  the  petition 
presented,  it  appears  that  upon  the  determination 
of  the  issue  granted  in  this  matter  by  the  verdict 
of  the  jury  and  judgment  thereon,  a  writ  of  error 
to  the  Supreme  Court  was  taken  by  the  defendant 
in  the  issue,  whereby  the  entire  proceedings  were 
removed  from  the  Court  of  Common  Pleas. 

That  the  writ  of  error  is  a  matter  of  right  can- 
not be  doubted.  And  as  the  result  of  the  issue 
has  never  been  certified  to  this  Court,  we  are 
powerless  to  afford  any  relief  to  the  petitioner. 
Even  if  the  writ  of  error  had  never  been  taken,  the 
Orphans'  Court  could  not  have  proceeded  further 
until  the  Court  of  Common  Pleas  had  certified  the 
result  of  the  issue,  upon  which  a  final  decree 
would  then  have  been  entered  by  the  Orphans' 
Court. 

It  is  immaterial  that  the  plaintiff  in  error  has 
not  entered  the  recognizance  required  by  the  Act 
of  Assembly,  and  it  is  sufficient  to  say,  that  by  his 
action,  we  are  prevented  from  taking  any  further 
cognizance  of  the  matter  until  the  final  disposi- 
tion of  the  writ  of  error.  The  petition  is  there- 
fore refused. 

Opiuiou  by  IIanna,  J.,  in  full. 
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Jtn.  '76, 149.  March  23. 

Lehigh  Iron  Co.  v.  Supervisors  of  Lower 
Maonngie  Township. 

CmiHtutional  law — Art,  IX,,  Sect,  I,  of  Con- 
stiltUion  of  Pennsylvania — Effect  on  prior 
Acts  inconsistent  thereimth — Such  Acts  not  re- 
pealed per  se —  Uniform  taxcUion — Special 
taxes— Acts  of  14  April,  1868,  and  25  Feb. 
18T0  —  Schedule  to  Constitution,  Seel.  31— 
Duty  of  Legislature  to  pass  general  laxm  and 
repeal  inconsistent  Acts, 

AsT.  IX.,  Sect.  1,  of  the  new  Constitution  of  Penn- 
tjlrania,  of  1873,  provides  :  *'  All  taxes  shall  be  nni- 
form  npon  the  same  class  of  sabjects,  within  the 
territorial  limits  of  the  anthpritj  levying  the  tax,  and 
shall  be  levied  and  collected  under  general  laws.'' 

The  ScHBODLB  to  the  Constitution  declared  (§  31) 
**Tlie  General  Assembly  at  its  first  session,  or  as  soon 
as  may  be,  after  the  adoption  of  tfiis  Constitution,  shall 
pass  such  laws  as  may  be  necessary  to  carry  the  same 
into  full  force  and  effect.'' 

The  prior  Act  of  14  April,  1868  (P.  L.  1127),  imposed 
a  special  tax  on  the  owners  of  ore  beds  in  Upper  Saucon 
Township,  Lehigh  County,  of  one  and  one-balf  cents 
for  each  and  every  ton  of  ore  hauled  over  the  public 
roads  of  said  township.  The  Act  of  25  February, 
1670  (P.  L.  1871,  241)  extended  the  provisions  of  the 
Act  of  1868  to  Lower  Macungie  Township  in  said 
county. 

In  an  action  by  the  supervisors  of  Lower  Maoungie 
Township  to  recover  the  amount  of  said  tax  : 

Hdd  (affirming  the  judgment  of  the  Court  below) 
that  Art.  IX.,  Sect.  1,  of  the  Constitution  did  not 
operate  perseio  repeal  the  said  Acts  of  1868  and  1870. 

Held,  further,  that  Art.  IX.,  Sect.  1,  did  not  become 
immediat«>Iy  operative,  but  was  intended  to  be  man- 
datory npon  the  Legislature  to  enact  general  laws 
framed  npon  its  special  intent,  and  to  repeal  all  prior 
Uwi  inconsistent  therewith,  leaving  the  Legislature,  iu 
the  exercise  of  a  sound  aod  wise  discretion,  to  time 
the  repeal  after  proper  general  laws  shall  have  been 
passed. 

Per  AovBW,  C.  J.  Beet.  31  of  the  Scrbdulb  also  neces- 
sarily appeals  to  the  cousoiences  of  the  members  of  the 
Legislature  by  their  oath  of  office  to  provide  general 
laws  for  uniform  taxation,  and  to  bring  all  the  lawrt  of 
the  State  into  accord  with  the  Constitution  by  repeal- 
ing all  local  and  special  provisions  ineousistent 
therewith. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit  by  the  supervisors  of  Lower  Ma- 
coDgie  Township  against  the  Lehigh  Iron  Com- 
|»any.  Summons  issued  April  7,  1875.  Plain- 
tiffK  filed  in  addition  to  the  narr.  an  affidavit  of 
their  cause  of  action,  which  set  forth  that  defend- 


ants were  a  corporation  created  by  the  laws  of 
Pennsylvania,  and  were  lessees  and  grantees  of 
certain  iron  ore  mines  in  said  township  of  Lower 
Macungie ;  that  they  had  carted  and  carried  over 
the  public  roads  of  said  township  a  specified 
quantity  of  iron  ore,  for  the  carrying  of  which 
ore  over  said  roads  a  certain  tax  was  due  and  un- 
paid, although  notice  had  been  given  of  the  same 
and  payment  duly  demanded. 

Appended  to  this  affidavit  were  copies  of  the 
Act  of  April  14, 1868  (P.  L.  1127),  entitled  **  An 
Act  authorizing  the  supervisors  of  Upper  Saucon 
Township,  Lehigh  County,  tocollect  an  additional 
tax  on  ore  beds,"  and  of  the  Act  of  February  25, 
1870  (P.  L.  1871,  241),  extending  the  provisions 
of  the  last  mentioned  Act  to  Lower  Macungie 
Township  in  said  county.  The  Act  of  April  14, 
1868,  is  as  follows: — 

**  Be  it  enacted,  etc.,  that.  In  addition  to  the  taxes 
collectible  under  existing  laws,  the  owners  of  ore  beds, 
situate  in  Upper  Saucon  Township,  Lehigh  Tounty, 
shall,  from  and  after  the  passage  of  this  Act,  pay,  to  the 
supervisors  of  the  roads  in  said  township,  one  Hnd  a 
half  cents  for  each  and  every  ton  of  ore  mined  and 
carried  away  with  teams  over  the  public  roads  in  said 
township.'* 

The  defendants  filed  an  affidavit  of  defence 
which  admitted  the  facts  as  set  forth,  but  averred 
**  that  the  Acts  of  Assembly  referred  to  have  been 
abrogated  and  annulled  by  the  provisions  of  the 
Constitution  adopted  in  1873." 

Upon  a  rule  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  sufficient  affi- 
davit of  defence,  the  Court  entered  judgment  for 
plaintiffs,  Lonqaker,  P.  J.,  delivering  the  fol- 
lowing opinion  : — 

**  The  special  Act  under  which  this  tax  is  de- 
manded was  held  to  be  constitutional  in  Weber 
V.  The  Supervisors  of  Upper  Saucon  (23  Smith, 
371).  It  is,  however,  contended  by  the  defend- 
ant that  by  reason  of  the  adoption  of  the  Con- 
stitution of  1873,  all  local  and  special  laws  have 
been  repealed.  This  declaration  is  not  based 
upon  an  explicit  provision,  but  is  said  to  follow 
by  implication ;  and  Article  IX.,  §  1,  wherein 
it  is  provided  that  all  taxes  '  shall  he  levied  and 
collected  under  general  laws,'  is  laid  hold  of  us 
authority  to  prevent  the  collection  of  this  tax 
from  the  defendant.  This  tax,  and  the  mode  pre- 
scribed for  its  collection,  exists  only  by  a  local 
law,  and  if  the  Constitution  operates  as  a  repeal 
of  the  statute,  then  the  defence  assumed  by  the 
defendant  will  defeat  a  recovery. 

"  A  repeal  by  implication  seems  to  be  incom- 
patible with  the  express  language  of  the  Consti- 
tution itself.  In  Article  III.,  §  1,  it  is  said  : 
'  but  laws  repealing  local  or  special  Acts  may  be 
passed.'  The  Constitution  prohibits  the  enact- 
ment of  local  or  special  laws,  but  this  prohi- 
bition most  assuredly  cannot  be  construed  to 
operate  as  a  repeal. 
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'^  Again,  if  the  pro?ision  that  all  taxes  'shall 
be  levied  and  collected  under  general  laws'  is  to  be 
construed  to  repeal  all  special  laws  now  in  force  as 
regards  the  collection  of  taxes,  it  is  to  be  feared 
that  many  counties  and  other  municipalities  will 
find  that  there  is  no  statute  by  which  their  taxes 
can  be  levied  and  collected ;  because  for  many  dis- 
tricts special  laws  have  been  enacted  ;  and  none 
have  yet  discovered  that  the  new  Constitution  has 
effected  a  change.  The  Supreme  Court,  by  aflQrra- 
ance  of  the  case  of  the  City  of  Pittsburgh  v.  Kitty 
lloup  (1  Weekly  Notes  op  Cases,  254),  de- 
clares that  the  special  Act  as  regards  the  assess- 
ment of  rural  property  is  still  in  force.  I  am 
therefore  of  the  opinion  that  the  affidavit  of  de- 
fence is  insufficient. 

*'And  now,  January  Hth,  A.P.  1876,  it  is  con- 
sidered, adjudged,  and  decreed,  that  the  rule  be 
made  absolute,  and  that  the  prothonotary  assess 
the  amount  of  damages." 

The  defendants  thereupon  took  this  writ,  and 
assigned  for  error  the  entry  of  said  judgment. 

II.  C.  Eunsherger  (with  whom  was  Edward 
Ilarvey)^  for  plaintiffs  in  error. 

The  Constitution  of  1790  was  silent  on  the 
great  subject  of  taxation.  Under  it  the  taxing 
power  was  assumed  to  be  bounded  only  by  the 
discretion  of  the  Legislature. 

Kirby  v,  Shaw,  7  Har.  2G0. 

Sharpless  r.  The  Mayor,  9  Id.  168. 
'      In  the  course  of  time,  this  Court,  when  ap- 
pealed to  in  cases  of  extreme  abuse  of  power, 
sought  to  find  a  ''  limitation  in  the  nature  of 
things.'' 

Hammett  v.  Philadelphia,  15  Sm.  146. 

Duraoh's  Appeal,  12  h\.  494. 

In  re  Washington  Avenue,  19  Li.  353. 
But  the  abuses,  mistakes,  and  injustice,  actual 
and  possible,  under  the  then  existing  system  of 
taxation  were  known  by  the  Constitutional  Con- 
vention to  lie  far  beyond  the  corrective  jurisdic- 
tion of  the  courts,  and  their  action  resulted  in 
Art.  IX.,  Sect  1,  of  the  new  Constitution,  which 
is  as  follows : — 

'*  All  taxes  shall  be  uniform  upon  the  same  class  of 
snbjet'ts  within  the  territorial  limits  of  the  authority 
levying  tlie  tax,  and  shall  be  levied  and  collected 
under  general  laws.** 

The  Schedule,  reciting:  "That  no  incon- 
venience may  arise  from  the  changes  in  the  Con- 
stitution of  the  Commonwealth,  and  in  order  to 
carry  the  same  into  complete  effect,"  declares  : — 

"  §  2.  All  laws  in  force  in  this  Commonwealth  at 
the  time  of  the  adoption  of  this  Constitution,  not 
{•consistent  therewith,  ....  shall  continue  as  if  this 
Constitution  had  not  been  adopted.** 

The  question  of  the  validity  of  this  same  Act 
of  14th  of  April,  1868,  under  the  old  Constitu- 
tion, was  considered  and  decided  by  this  Court 
aflBrmatively  (though  not  unanimously^  in-^— 
Weber  r.  Reiuhard,  23  Sm.  370. 


The  question  now  presented  is.  What  effect  has 
the  new  Constitution  upon  that  Act  ?  Is  the  Act 
consistent  or  inconsistent  with  the  Constitution  ? 
Is  the  Act  continued  in  force  or  repealed  ? 

The  words  of  the  Constitution  and  of  the  Act 
are  alike  free  from  ambiguity ;  there  is  no  room 
for  construction.  The  Act  imposes  a  special  tax 
upon  special  persons,  and  upon  a  special  article, 
ore,  hanled  over  roads  in  a  special  township^ 
The  Act,  therefore,  is  not  a  "  general  law  ;"  the 
tax  is  not  ''uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority 
levying  the  tax."  The  simple  and  necessary  con-*: 
elusion  is,  that  the  Act  is  inconsistent  with  Sect.. 
1,  Art.  IX.  As  §  2  of  the  Schedule  expressly 
continues  in  force  all  laws  **  not  inconsistent' ' 
with  the  Constitution,  the  legal  conclusion  follows 
that  all  inconsistent  laws  are  not  continued  ia 
force;  in  other  words,  that  such  inconsistent  laws 
are  repealed  by  necessary  implication.  Expressio 
unius  est  ejcclusio  alterius.  ''Every  positive  di- 
rection contains  an  implication  against  anything 
contrary  to  it  which  would  frustrate  the  purpose 
of  that  provision." 

People  V.  Draper,  15  N.  Y.  543,  per  Dexio,  J. 

And  it  has  been   expressly  decided,  in   New 
York,  that  if  a  Statute  conflict  with  the  provisions 
of  an  amended  Cpnstitution  adopted  since  the 
passage  of  the  Statute,  it  is  repealed. 
Pierce  p.  Delameter,  1  N.  Y.  17. 

Edwin  Albright,  for  defendants  in  error. 

Section  1,  Aut.  IX.,  is  simply  the  incorpora- 
tion of  a  defined  general  principle  into  the  organic 
law  ;  it  is  not  of  itself  an  act  of  legislation,  but, 
like  many  other  provisions  of  the  new  Con- 
stitution, it  requires  legislation  to  carry  it  into 
full  effect.  Such  ancillary  legislation  is  pro- 
vided for  by  the  mandatory  clause  in  §  31  of  the 
Schedule  :  "  The  General  Assembly  at  its  first 
session,  or  as  soon  as  may  be,  after  the  adoption 
of  this  Constitution,  shall  pass  such  laws  as  may 
be  necessary  to  carry  the  same  into  full  force 
and  effect."  Until  such  legislation  is  had  §  1 
of  Article  IX.  does  hot  have  full  force  and  effect, 
and  no  laws  are  rei>ealed  by  implication.  All 
laws  intended  to  be  abrogated  immediately  were 
repealed  by  express  words.  Thus,  in  Art.  III., 
§  21,  relating  to  special  statutes  of  limitation,  it 
is  provided  "and  such  Acts  now  existing  are 
avoided  ;"  in  §  22  of  the  same  article,  relating  to 
special  Acts  permitting  investments  in  stock  of 
private  corporations,  "and  such  Acts  now  exist- 
ing are  avoided,  saving  investments  heretofore 
made."  Again,  in.  §  27,  "  No  State  office  shall 
be  continued  or  created,"  etc  So  in  Art.  XVI., 
§  1,  all  existing  special  charters,  under  which  no 
bona  fide  organization  was  had,  "shall  thereafter 
have  no  validity,"  and  §  2  of  Art.  HI.,  immedi- 
ately following  that  under  consideration,  provides 
that  "  All  laws  exempting  property  from  taxation, 
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And  many  nnalogoTO  authorities  may  be  cited — 
Cass  p.  DilloD,  2  Ohio  State  Rep.  607. 
Bowie  V.  Lott,  24  La.  Ann.  Rep.  214. 
Bank  v.  Smith,  3  S.  &  R.  63. 
Street  v.  Commonwealth,  6  W.  &  S.  209. 

Harvey,  in  reply. 

Certain  Acts,  inconsistent  with  the  Constitu- 
tion, are  expressly  continued  in  force  as  well  as 
others  repealed,  so  the  argument  derived  from  the 
instances  of  express  repeal  cited  has  no  weight. 

A  constitutional  convention,  unlike  a  legisla- 
ture, is  fettered  by  no  obligation  to  respect  ex- 
isting personal  or  local  rights,  and  where  the  in- 
tent is  plain  the  argument  of  inconvenience  is 
inadmissible.  Mere  inconvenience  cannot  impute 
ambiguity  to  plain  words  :  the  duty  of  the  Court 
is  simply  to  declare  ita  lex  scripta  eat.  The  law 
is  thus  well  stated  by  Bruner,  J.,  in  Oakley  v, 
Aspinwall  (3  Comsfc»658)  :  "If  the  fundamental 
law  as  it  is  written  does  not  work  well,  the  peo- 
ple can  amend  it:  and  inconvenience  can  be 
borne  long  enough  to  await  that  process.  .  .  . 
It  is  not  for  us,  but  for  those  who  make  the  in- 
strument, to  supply  its  defects.  If  the  Legisla- 
ture or  the  Courts  may  take  that  office  upon 
themselves,  or  if,  under  color  of  construction  or 
upon  any  other  specious  ground,  they  may  de- 
part from  that  which  is  ]»lainly  declared,  the  peo- 
ple may  well  despair  of  ever  being  able  to  set  a 
boundary  to  the  powers  of  the  government; 
written  constitutions  will  be  worse  than  useless.'' 
See,  also — 

Coo1(>y  on  Constitntional  Limitations,  55. 

Story  on  Conflict  of  Laws,  17. 

Newell  V.  The  People,  7  N.  Y.  97. 

Ablejr  r.  Dale,  11  C.  B.,  390,  p*r  Jkrvis,  C.  J. 

Gibbons  v,  Ogden,  9  Wheat.  188,  v>er  Marshall, 
C.J. 

Manljr  r.  The  State,  7  Md.  135. 

Oliver,  Lee  &  Co.'s  Bank,  21  N.  Y.  12. 

Cantwell  v,  Oweus,  14  Md.  215. 

People  V.  Daper,  15  N.  Y.  643. 

Sedgwick  on  Slat,  and  Const.  Law,  107,  411. 

In  re  Clinton  Street,  2  Brews.  601. 

Com.  ex  reL  Lewis  v,  Randall,  2  Wekelt  Nutbs, 
210. 

Beebe  v.  State,  6  Ind.  501. 

March  20.  The  Court.  When  the  qnestion 
upon    the  constitutional  power  to  levy  such  a 


other  than  the  property  above  enumerated,  shall 
hevoid,^^  Bat  there  is  no  such  repealing  provi- 
sion in  relation  to  special  Acts  imposing  taxes. 
The  absence  of  such  fiat  is  significant. 

The  manifest  intent,  deduced  from  the  instru- 
ment as  a  whole,  is  that  Art.  III.,  §  1,  is  pro- 
spective, and  becomes  operative  only  as  and  when 
the  Legislature  shall  comply  with  the  mandate  of 
§  81  of  the  Schedule.  Sect.  7  of  Art.  IIL 
|irohibits  the  General  Assembly  from  passing 
special  or  local  laws  regulating  the  affairs  of 
townships,  or  for  altering  or  maintaining  roads, 
etc.,  but  it  also  provides  that  "laws  repealing? 
local  or  special  Acts  may  be  passed."  If  all 
lucal  and  special  Acts  were  repealed  ipso  facto 
by  the  Constitution,  what  would  be  left  for  that 
power  to  operate  on  f 

The  principle  contended  for  by  the  plaintiff  in 
error  would  involve  the  repeal  by  implication  of 
every  local  and  special  law  on  the  Statute  book, 
liowever,  beneficial  or  necessary,  and  would  pro- 
duce anarchy  in  half  the  counties  in  the  State. 

But  the  qnestion  has  already  been  decided  by 
this  Coart,  by  the  affirmance  of  the  judgment 
in- 
Pi  ttsbnrgh  V.  Roup,  1  Weekly  Notes,  254. 

Also,  per  Elwell,  P.  J.,  In  re  Contested  Elec- 
tion, Tankhannock  Borough,  not  reported.* 

*  In  the  Matter  of  the  ConteBted  Election  of 
William  F.  Terry  as  Jnatice  of  the  Peace  of 
Tnnkhannock  Borough. 

The  qti(>8tion  in  this  case  was  whether  a  apecial  Act 
of  IbG?  (F.  L.  729),  relating  to  the  mode  of  voting  in 
the  cnnnti«'S  of  Lazerne  and  Wyoming,  was  abrogated 
by  Art.  Vlll.,  §  7,  of  the  new  Constituti  n,  which  pro- 
▼iltfd  that  *'  All  laws  regulating  elections  ....  shall 
be  nuifomi  throaghont  the  State.'*  .  .  . 

The  following  opinion  was  delivered  by  Elwell,  P. 
J.,  May  14,  1874  :— 

"  111  disp  sing  of  this  case  I  rule  points  as  follows  : — 

"First.  The  provision  contained  in  the  Seventh 
section  of  Art.  VIII.  of  the  Constitution  was  not  of 
itjHjIf  an  ret  of  legislation,  taking  imuiediate  effect  by 
way  of  either  a  repeal  or  restoration  of  laws  then  on 
tlie  statute  book  ;  bat  was  designed  and  intended i  both 
as  a  limitation  of  power,  and  a  command  of  duty 
binding  apon  the  legislative  branch  of  the  govern- 
ment. 

*'By  Section  7,  Abt.  III.,  it  is  provided  that  *the 
Oeneral  Assembly  shall  not  pass  any  local  or  speciul 
law  .  .  .  for  the  opening  and  conducting  of  elec- 
tions!, or  fixing  or  changing  the  place  of  voting.'  This 
h  contained  in  the  Article  on  Legislation.  Then  fol- 
lowrt,  in  the  8th  Article,  section  7,  on  Suffrage  and 
Elections,  the  provisions  above  quoted  that  all  such 
Uws  '  Fhall  be  uniform  throughout  the  State.' 

**  Kow  although  by  the  first  section  of  the  Schedule 
that  Constitution  took  effect  on  tlie  first  day  of  Janu- 
ary, 1874,  yet  its  provisions  in  manjr  respects  were 
not  operative  until  the  Legislature  had  performed  the 
doty  enjuini-d  by  the  3l8t  section  of  the  Schedule. 
By  that  section  the  Legislature  was  commanded  and 
erjoined  at  it;?  first  session,  or  as  toon  as  may  be,  after 
the  adoption  of  the  Constitution,  to  pass  all  such  laws 
•8  may  be  necessary  to  carry  the  same  into  full  force 
and  effect.     Until  then,  all  laws  in  foroe  not  incon- 


sistent with  the  Constitution  were  continued  In  foroe 
by  the  2d  section  of  the  Schedule. 

"  Second.  The  requirement  that  laws  shall  >e  uni- 
form means  that  the  Legislature  shall  not  pass  local 
laws  and  that  they  shall  pass  geuHral  laws  by  which 
the  uniformity  required  shall  be  obtained. 

*'  TTiird.  It  is  not  to  be  presumed  that  the  Legisla- 
ture will  disobey  this  injunction,  as  they  are  bound  not 
only  by  their  duty  but  by  a  solemn  oath  to  sup  o.t 
that  instrument. 

*' Fourth,  These  views  lead  to  the  conclusion  that 
the  mode  of  voting  in  Wyoming  County  as  provided 
by  the  Act  of  1868  was  in  force  at  the  election,  and  will 
continue  in  force  until  the  lawH  are  made  uniform  on 
the  subject  of  elections  throughout  the  State  by  au 
Act  of  Assembly."    .... 
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Bpecial  tax  as  this  was  here  before,  this  Court 
affirmed  it,  with  a  very  positive  dissent,  however, 
by  the  present  Chief  Justice,  and  a  qnalified 
concurrence  on  the  part  of  Read,  then  0.  J. ; 
and  Williams,  J.  excepting  to  the  extension  of 
Haramett  v.  Philadelphia  (15  P.  F.  Smith,  146), 
beyond  the  case  itself.  It  was  believed  by  the 
majority  that  the  former  decisions  of  the  Court 
supported  the  power,  though  its  exercise  was  ap- 
parently unjust  and  unequal.  For  the  same  rea- 
sons the  Court,  as  now  constituted,  feel  bound  by 
that  decision,  especially  in  view  of  the  constitu- 
tional restrictions  upon  the  power  of  taxation, 
which,  it  is  hoped,  will  hereafter  prevent  local  and 
unequal  impositions.  The  only  question  now 
before  us  is,  therefore,  upon  the  effect  of  the  first 
section  of  the  9th  Article  of  the  new  Constitu- 
tion upon  such  legislation.  It  is  contended  that 
this  section  is  a  repeal  per'^se  of  the  Act  under 
which  this  tax  is  sought  to  be  levied  and  col- 
lected. 

It  is  a  question  of  very  great  concern  to  the 
whole  State,  for  if  the  position  taken  by  the 
plaintiff  in  error  be  true,  some  of  the  most  im- 
portant laws  of  the  State  have  fallen  long  since, 
and  all  acts  done  under  others  have  been  unlaw- 
ful and  void.  An  example  may  be  found  in  the 
Act  known  as  the  Venango  County  Tax  Law, 
enacted  many  years  ago,  and  extended  from  time 
to  time  to  other  counties,  until  now  it  is  the  law 
of,  probably,  one-third  of  the  counties  in  the 
State.  This  is  the  law  which  makes  the  treasu- 
rer of  the  county  the  collector  of  the  State  and 
county  taxes,  sends  him  out  into  the  different 
townships  to  receive  from  the  people,  and  re- 
quires him  to  place  all  uncollected  taxes  on  the 
first  day  of  September  in  the  hands  of  the  seve- 
ral constables  for  collection,  with  an  addition  of 
five  per  cent,  to  the  taxes  of  each  person  to  pay 
the  expense  of  collection.  It  allows  the  tax- 
payer a  reduction  of  five  per  cent  for  prompt 
payment  before  the  1st  August,  and  grace  by 
payment  of  the  simple  amount  between  the  Ist 
August  and  the  1st  September.  The  constables 
give  bond  and  sureties  for  collection.  This  is 
undoubtedly  the  cheapest  and  best  system  of  col- 
lection in  the  State.  But  it  is  unquestionably 
special.  Many  other  laws  for  particular  localities 
might  be  mentioned. 

.In  view  of  the  wide  and  extended  effects  of  an 
immediate  repeal  ipso  facto  by  the  adoption  of 
the  new  Constitution,  it  behooves  us  to  be  careful 
in  the  interpretation  of  the  section  mentioned. 
Upon  all  the  consideration  we  can  give  to  the 
subject,  after  a  very  able  argument  to  assist  us, 
we  are  of  opinion  that  beet.  1,  Art.  IX.,  is  not 
immediately  operative,  but  was  intended  by  the 
convention  to  be  mandatory  upon  the  Legislature 
to  enact  laws  framed  upon  its  special  intent,  and 
to  repeal  all  laws  inconsistent  therewith,  leaving 


the  Legislature  in  the  exercise  of  a  sound  and  wise 
discretion  to  time  the  repeal  after  proper  general 
laws  shall  have  been  passed.  Any  other  inter- 
pretation would  lead  to  most  ruinous  results. 

So  much  may  be  deduced  from  a  comprehensive 
view  of  the  section  itself  and  its  consequences  in 
the  absence  of  any  language  in  it  to  evidence  an 
intent  to  make  it  a  repeal  per  se.  But  beyond  this 
there  is  strong  evidence  in  the  immediate  context 
that  the  convention  had  a  different  intention.  A 
part  of  section  1  is  the  declaration,  by  way  of 
exception  to  its  generality,  of  the  power  of  the 
Assembly  to  exempt  certain  classes  of  property 
from  taxation.  This  is  followed  immediately  by 
section  2,  which  provides  that  **  all  laws  exempt- 
ing property  from  taxation,  other  than  the  pro- 
perty above  enumerated,  shall  be  void."  Thus 
the  subject  of  repeal  was  directly  before  the  mind 
of  the  convention,  and  limited  to  laws  relating  to 
exemption  only.  The  subject  of  the  second  sec- 
tion, being  directly  connected  with  the  subject  of 
the  first,  indeed,  might  have  been  incorporated 
with  it,  and,  this  subject  being  that  of  repeal,  it  is 
conclusive  evidence  to  our  minds  that  the  conven- 
tion did  not  intend  to  repeal  special  tax  laws,  but 
to  let  them  stand  until  the  Legislature  had  enacted 
a  proper  general  system  of  taxation  to  take  their 
places.  The  eminent  men  who  composed  that 
body  could  not  fail  to  perceive  the  utter  confusion 
into  which  the  State  would  have  been  thrown  by 
a  repeal  per  se. 

These  views  derive  confirmation  from  other 
portions  of  the  instrument.  The  exception  in 
the  Uh  section  of  Article  III.,  relative  to  legis- 
lation, giving  power  to  repeal  local  and  special 
actSf  strongly  indicates  the  intent  that  such  local 
and  special  acts  should  remain  until  legislation 
had  been  adopted  to  harmonize  these  local  and 
special  provisions  with  the  general  laws  so 
adopted.  There  are  also  instances  of  immediate 
repeal  of  existing  laws ;  for  example,  Article  IlL, 
section  21,  relating  to  damages  for  personal  in- 
juries, and  section  22,  relating  to  investments  by 
executors,  etc..  Article  XVI.,  section  1,  relating 
to  certain  existing  charters  of  incorporation,  and 
the  section  relating  to  exemption  laws,  already 
alluded  to  (:  ection  2,  Article  IX.).  Then  we  have 
the  2d  and  31st  section  of  the  Schedule  bearing 
directly  upon  the  question.  The  former  continues 
in  force  all  laws  not  inconsistent  with  the  Consti- 
tution, and  all  rights,  actions,  prosecutions,  and 
contracts.  This  express  provision  must  have  its 
due  operation,  unless  inconsistency  plainly  ap- 
pear. The  latter  makes  it  the  duty  of  the  Legis- 
lature at  its  first  session,  or  as  soon  as  may  be,  to 
pass  such  laws  as  may  be  necessary  to  carry  the 
Constitution  into  full  force  and  effect.  This  sec- 
tion also  necessarily  appeals  to  the  consciences  of 
the  meml)ers  by  their  oath  of  office  to  perform 
this  necessary  duty,  and  to  bring  the  laws  of  the 
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State  iuto  perfect  accord  with  the  Coustitation, 
which  is  the  highest  evidence  of  the  will  of  the 
people.  With  the  Legislature,  therefore,  this  duty 
remains,  to  provide  general  laws  for  uniform  tax- 
ation, and  to  harmonize  all  parts  of  the  State  by 
repealing  all  local  and  special  provisions  that 
stand  out  upon  the  body  politic  as  ItK^ongruous 
excrescences. 

Jndgment  affirmed. 

Opinion  bj  Aqnew,  C.  J.  Williams,  J.,  ab- 
sent 


July,  74,  21.  March  20. 

Boroagh  of  Mauoh  Ghnnk  v.  MoQee. 

CcmstUutional  law —  Title  of  Act  of  Assembly — 
WTien  subject  expressed  with  sufficient  clear- 
ness. 

If  the  title  of  an  Act  fairly  gives  notice  of  Its  subject, 
80  as  reasonably  to  lead  to  an  inquiry  into  the  body  of 
the  bill,  it  is  all  that  is  ueoessary  under  Art.  XI.  §  8, 
of  the  Constitution. 

The  test  of  the  validity  of  a  particular  section  is 
vhetber  it  is  germane  to  the  subject  of  the  Act  as 
expressed  in  the  title. 

The  title  of  the  Act  of  24  March,  1869  (P.  L.  514), 
was :  *'  An  Act  giving  the  right  to  the  town  council  of 
the  borough  of  Mauoh  Chunk  to  bnild  drains  and 
sewers,  and  to  file  liens  for  the  building  of  the  same.'' 
The  second  section  of  the  Act  authorized  the  borough 
authorities  to  impose  a  yearly  charge  on  property 
owners  **  who  may  have  tapped  or  may  hereafter  tap 
toy  sewer  culvert,  or  drain  which  was  built  or  may 
hereafter  be  built  at  the  expense  of  the  borough,"  until 
the  boroagh  should  be  reimbursed  for  the  cost  of  bnild- 
iug  such  sewers ;  which  charge  should  be  collected  by 
an  action  of  debt. 

In  an  action  of  debt  against  one  who  had,  previously 
to  the  passage  of  the  Act,  tapped  a  sewer  theretofore 
bnilt :— 

Held  (reversing  the  judgment  of  the  Court  below), 
that  the  second  section  of  said  Act  was  not  unconstitu- 
tioaal. 

Allegheny  Home's  Appeal,  27  Sm.  77  (S.  C,  1 
Weekly  Notbs,  213),  and  Com'th  ».  Green,  8  Sm.  226, 
affirmed. 

Error  to  the  Common  Pleas  of  Carbon  County. 

Debt  by  the  borough  of  Mauch  Chunk  against 
Bernard  McGee,  brought  in  1872,  to  recover  one 
year's  rent  for  the  use  of  a  sewer,  built  by  the 
borough  in  1868,  and  shortly  thereafter  tapped 
and  used  by  the  defendant. 

On  the  trial,  before  Dreheb,  P.  J  ,  the  plain- 
tiflf,  to  maintain  the  issue  on  his  part,  relied  on 
the  Act  of  24  March,  1869  (P.  L.  514).  entitled 
"  An  Act  giving  the  right  to  the  town  council  of 
the  borough  of  Mauoh  Chunk  to  build  drains  and 
sewers,  and  to  Gle  liens  for  the  building  of  the 
same,"  and  npon  an  ordinance  of  said  boroogh 
passed  April  12,  1809.  Section  1  of  said  Act 
authorized  the  building  of  such  drains  and  the 
collection  of  the  cost  thereof  from  owners  of  pre- 
VoL.  III.— 3 


mises  in  front  of  which  the  same  should  be  laid. 
Section  2  is  in  the  following  words  : — 

**  Section  2.  Tliat  the  borough  authorities  are  here- 
by autlio^ized  to  impose  such  charge  as  they  may  deem 
reasonable  upon  the  owner  or  owners  of  any  lot  or  lots 
who  may  have  tapped,  or  who  may  liereafter  tap,  any 
sewer,  culvert,  or  drain  which-was  built  or  may  here- 
after be  built  at  tlie  expense  of  the  borough  :  Provided, 
the  charge  shall  not  exceed  at  the  rate  of  one  dollar 
yearly  per  foot  of  the  lot  or  lots  fronting  on  said  sewer, 
culvert,  or  drain  ;  and  the  said  charge  may  be  dii^con- 
tinued  when  the  borough  is  fully  reimbursed  for  all 
the  expenses  and  costs  incurred  iu  building  and  main- 
taining the  said  sewers,  culverts,  or  drains;  the  said 
charge  or  charges  may  be  collected  by  action  of  debt, 
as  ordinary  actions  of  debt  are  now  recoverable :  And 
provided  fur  thtr,  Ihat  twenty  days'  notice  shall  be  given 
to  the  owner,  reputed  owner,  or  occupier  of  lot  or  lota 
against  which  tlie  charges  may  be  imposed,  and  then 
upon  failure  of  the  payment  of  the  same,  suit  may  be 
brought  as  above  specified  ;  and  if  the  owner  or 
owners  of  said  lot  or  lots  cannot  be  found  in  the 
county  of  Carbon,  service  upon  the  occupier  or  occu- 
piers or  agent  or  attorney  shall  be  deemed  sufficient ; 
and  if  no  owner  or  agent  can  be  found  in  the  said 
county  of  Carbon,  then  notice  may  be  posted  up  on  the 
lot  or  lots  with  the  same  effect  as  if  personal  notice 
were  given. 

The  said  ordinance  substantially  adopted  and 
re-ordained  the  provisions  of  the  Act. 

The  Court,  being  of  opinion  that  the  second 
section  of  the  Act  of  1869  was  unconstitutional, 
on  the  ground  that  its  subject  was  not  clearly 
expressed  in  its  title,  directed  the  jury  to  find  for 
the  defendant.  Verdict  and  judgment  accord- 
ingly. The  j»laintiflf  took  this  writ,  assigning  for 
error  the  instruction  of  the  Court. 

Albright  (with  whom  was  Freyman),  for  plain- 
tiflF  in  error. 

The  Act  of  1869  does  not  offend  against  the 
true  construction  of  Art.  XI.  §  8  of  the  Constitu- 
tion, requiring  the  subject  of  all  acts  to  be  clearly 
expressed  in  the  title. 

Yeager  r.  Weaver,  14  Sm.  428. 

Dorsey's  Appeal,  22  Id.  195. 

Allegheny  County  Home's  Appeal,  27  Id.  77  ;  S. 
C,  1  Weekly  Notes,  213. 

State  Line  &  J.  R.  R.  Co.'s  Appeal,  Id.  429. 

Penna.  R.  R.  Co.  r.  Riblet,  Itj  Id.  lt)4. 

Blood  r.  Mercelliott,  3  Id.  391. 

Jn  re  Church  Street,  4  Id.  353. 

Commonwealth  v,  Qreen,  8  Id.  226. 
Edward  J.  Fox  (with  whom  w&s  Allen  Craig), 
for  defendant  in  error. 

The  tendency  of  the  title  was  to  mislead.  It 
affords  no  indication  of  the  power  given  by  the 
2d  section  of  the  Act,  to  impose  on  individuals 
an  exorbitant  charge  for  public  works  theretofore 
constructed.  The  title  is  prospective :  "An  Act 
giving  the  right  .  ...  to  build  drains  and  to 
fie  liens  therefor"  ;  the  enactment  is  retrospec- 
tive, charging  those  who  may  have  tapped  drains 
already  built.  The  title  refers  to  filing  liens,  the 
Act  authorizes  an  action  of  debt.  The  enactment 
not  only  is  not  "clearly  expressed"  in  the  title, 
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it  IS  not  expressed  at  all,  or  rather,  the  reverse  is 
expressed.  None  of  the  authorities  cited  apply 
to  this  case,  except  Dorsey's  Appeal,  which  is  in 
oar  favor.     See  also — 

West  Phila.  P.  R.  Co.  r.  Union  P.  R.  Co.,  9  Phila. 
495. 

May  8.  The  Court.  The  Court  below  thought 
that  the  second  section  of  the  Act  of  24  March, 
18G9  (P.  L.  514)  was  unconstitutional  because 
too  foreign  to  the  title  of  the  Act.     The  title  is, 

An  Act  giving  the  right  to  the  town  council  of 
the  borough  of*  Mauch  Chunk,  to  build  drains 
and  sewers,  and  to  file  liens  for  the  building  of 
the  same."  It  is  settled  in  this  State  that  a  part 
of  an  Act  not  within  the  subject  stated  in  the 
title  maybe  declared  to  be  unconstitutional,  leav- 
ing the  portion  within  the  title  to  stand.  (Dor- 
sey's  Appeal,  22  P.  F.  Sfioiib.  192;  Allegheny 
Home's  Appeal,  27  P.  R  Smith,  77 ;  Smith  v, 
McCarthy,  6  P.  F.  Smith,  359;  Com'th  v. 
Green,  8  P.  F.  Smith,  234 ;  Cooley's  Constitu- 
tional Limitations,  178.)  The  first  section  is  con- 
ceded to  be  constitutional.  The  real  question  then 
is,  whether  the  second  section  is  germane  to  the 
same  subject,  giving  to  the  second  section  the  in- 
terpretation it  may  reasonably  have.  We  think 
it  falls  within  the  general  subject  of  the  title.  It 
is  the  duty  of  the  Court  to  reconcile  the  different 
parts  of  a  law,  if  it  can  be  reasonably  done,  rather 
than  to  declare  any  part  void,  and  thus  frustrate 
the  legislative  action.  The  subject  of  the  title  is 
the  building  of  drains  and  sewers  in  Mauch 
Chunk,  and  securing  the  expense  of  so  doing. 
The  true  purpose  of  the  second  section  is  to 
enable  the  borough  to  collect  the  expense  of 
building  sewers  and  drains,  built  or  to  be  built, 
from  those  who  use  them.  The  words  *'  and  the 
said  charge  may  be  discontinued  when  the  borough 
is  reimbursed  for  all  the  expenses  and  costs  in- 
curred in  building  and  maintaining  the  said 
sewers,  culverts,  and  drains,"  were  intended  to  put 
an  end  to  the  special  yearly  charge  per  foot  when 
the  owner  of  a  lot  hod  paid  his  proportion  of 
the  expense.  This  must  be  treated  as  mandatory 
to  guard  against  a  continuing  charge  for  con- 
struciion  beyond  the  time  of  full  payment ;  leav- 
ing the  borough  under  its  general  powers,  which 
are  ample,  to  collect  a  reasonable  and  uniform 
charge  from  lot  holders  for  the  use  of  the  sewer 
if  they  continue  to  use  it.  The  purpose,  as  thus 
interpreted,  being  to  enable  the  borough  to  col- 
lect the  cost  of  construction  from  those  who  use 
the  sewer,  it  is  not  so  foreign  as  to  be  declared 
lauconstitutional. 

The  variations  in  the  circumstances  referred  to 
in  the  second  section  are  not  an  absolute  depart- 
ure from  the  subject  itself.  A  sewer  built  before 
the  passage  of  the  Act  was  not  illegal,  for  the 

structure  falls  clearly  within  the  powers  conferred 

in  the  second  section  .of  the  general  borough  law 


of  8  April,  1851  (Purd.  Dig.  167),  this  borough 
being  under  that  act.  The  sewer  being  legally 
built,  it  was  substantially,  though  not  literally, 
within  the  intent  expressed  in  the  title,  that  is  to 
authorize  the  borough  to  file  liens  for  the  build- 
ing of  the  same,  which  substantially  expresses 
the  idea  of  securing  and  collecting  the  expense. 
The  difference  in  the  time  of  the  construction  of 
the  sewer  is  evidently  immaterial,  not  Ijeing  ab- 
solutely repugnant  to  the  main  intent. to  author- 
ize the  building  of  sewers  and  collecting  the  ex- 
pense. 

It  is  also  objected  that  the  remedy  given  in  the 
second  section  is  not  by  way  of  filing  a  lien,  but 
by  action  of  debt.  This,  however,  is  only  modal. 
The  purpose  of  filing  a  lien  is  to  secure  the  ex- 
pense. Yet  it  does  not  expressly  give  any  remedy 
for  collection.  But  as  collection  is  the  substantial 
fruit  intended  of  the  authority  to  file  the  lien, 
no  one  could  contend  that  any  remedy  for  collec- 
tion given  by  the  Legislature  in  the  body  of  the 
Act,  would  be  foreign  to  the  title ;  it  might  be 
debt  on  the  lien,  a  scire  facias,  or  other  writ 
suitable  to  accomplish  the  purpose.  A  judgment 
in  debt  would  itself  be  a  lien,  and  becomes  efficient 
for  collection  by  execution. 

Upon  the  whole  section  we  cannot,  in  view  of 
its  evident  purpose,  say  it  is  not  substantially 
germane  to  the  subject  of  the  title.  It  will  not 
do  to  defeat  useful  and  honest  legislation  by  too 
rigid  an  adherence  to  the  letter  of  the  Constitu- 
tion. As  remarked  by  C.  J.  Gibson,  following 
C.  J.  TiLGHMAN,  a  constitution  is  not  to  be  in- 
terpreted as  articles  of  agreement  at  common  law, 
and  where  multitudes  are  to  be  affected  by  the 
construction  of  an  instrument,  great  regard  should 
be  paid  to  the  spirit  and  intention.  (Monon. 
Nav.  Co.  V.  Coons,  6  W.  &  S.  114  )  *'It  is  a 
cardinal  rule,"  said  the  late  C.  J.  TnoMPSON, 
*'  that  all  statutes  are  to  be  construed  so  as  to 
sustain  rather  than  ignore  them,  to  give  them 
operation  if  the  language  will  permit,  instead  of 
treating  them  as  meaningless,"  and  I  may  add,  or 
treating  them  as  invalid.  (Howard^s  Appeal,  20 
P.  F.  Smith,  344  )  It  is  not  the  purpose  or  the 
duty  of  the  Court  to  catch  at  pretexts  to  avoid 
legislation,  when  it  can  be  fairly  reconciled  with 
the  Constitution.  This  has  been  the  current  of 
decision  in  this  State  in  many  cases.  (Blood  v. 
Mercelliott,  3  P.  F.  Smith,  391 ;  Case  of  Church 
St.,  4  P.  F.  Smith,  353  ;  Com'th  u  Green,  8  P. 
F.  Smith,  226 ;  Allegheny  Home's  Appeal,  27 
P.  F.  Smith,  77  ;  State  Line  v.  Juniata  P.  K. 
Co.  App.,  Ibid.  429.)  In  the  Commonwealth  v. 
Green,  Justice  Shar8W00D  remarked  that  the  in- 
tention of  the  constitutional  amendment  was  to 
require  that  the  real  purpose  of  a  bill  should  not 
be  disguised  or  covered  by  the  general  words  "and 
for  other  purposes,"  which  was  formerly  so  com- 
mon, but  should  be  fairly  stated ;  and  it  must  be 
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a  clear  case  to  justify  a  conrt  in  pronouncing  an 
Act,  or  any  part  of  it,  void  on  this  ground.  So 
it  was  said  in  Allegheny  Home's  Appeal,  "If  the 
title  fairly  gives  notice  of  the  subject  of  the  Act 
80  as  reasonably  to  lead  to  an  inquiry  into  the 
bodyof  thebill,it  is  all  that  is  necessary."  An  ex- 
ception to  this  general  rule  is  when  the  title  tends 
to  mislead,  and  to  draw  off  intention  from  a  cov- 
ert purpose  contained  in  the  body  of  the  bill. 
Such  was  the  case  of  the  Union  Pass.  Railway 
Co.'s  Appeal  (29  Legal  Intelligencer,  1872,  p. 
380).  The  case  before  us  has  no  such  features. 
We  think  the  Court  below  erred  in  holding  the 
second  section  of  the  Act  to  be  unconstitutional. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Agnew,  C.  J.  Williams,  J., 
absent. 


May,  '75,  119. 


Brown's  and  Wood's  Appeal. 
Bare's  Estate. 


May  15, 


Recording  acts — Index — Mortgage — Lien — 
Duty  of  mortgagee — Searches. 

The  lien  of  a  mortgage  is  effectnal  from  the  time  of 
its  being  left  for  record  aud  entered  by  the  recorder 
upon  hid  entry  book. 

The  failure  of  the  recorder  to  record  and  index  a 
mortgage  for  nine  months  after  entry,  does  not  aflfect 
its  lien,  although  in  the  interval  Judgments  have  been 
obtained  against  the  mortgagor. 

Appeal  from  the  Common  Pleas  of  Hunting- 
don County. 

Bare,  being  the  owner  of  real  estate,  on  July 
15,  1872,  executed  a  mortgage  of  it  to  Shaver 
and  Gayton  for  $533.  On  the  same  day  the  mort- 
gagees left  it  with  the  recorder  of  deeds,  who 
immediately  entered  it  on  the  entry  book,  but  did 
not  actually  record  it  till  December  4,  181 2,  nor 
index  it  till  April  15,  1873.  On  November  15, 
1872,  a  judgment  was  obtained  by  Brown  against 
Bare  for  $258,  and  on  December  4,  1872,  one  by 
Woods  for  $200.  On  June  2,  1873,  the  real 
estate  was  sold  by  the  sheriff  under  the  mortgage. 
The  fund  remaining  after  paying  the  expenses  of 
sale,  amounting  to  about  $650,  was  paid  into 
court,  and  an  auditor  was  appointed  to  distribute 
it  The  fund  being  insufficient  to  pay  in  full  the 
claims  of  all  the  lien  creditors,  he  reported  that  the 
judgment-creditors.  Brown  and  Woods,  should  be 
paid  in  preference  to  the  mortgagee,  upon  the 
ground,  that,  in  consequence  of  the  delay  in  index- 
ing, the  mortgage  acquired  no  lien  as  against  sub- 
sequent purchasers,  or  judgment-creditors,  whose 
liens  were  obtained  prior  to  the  actual  indexing 
of  the  mortgage.  To  this  report  the  mortgagee 
filed  an  exception,  that  the  auditor  erred  in  award- 
ing the  fund  to  Brown  and  Woods  before  ap- 
propriating it  to  the  payment  of  the  mortgage. 


The  Court  below  (Dean,  P.  J.)  sustained  this 
exception,  and  awarded  the  fund  first  to  the  mort- 
gagee, and  the  small  balance  remaining  to  the 
judgment-creditors,  who  appealed  from  this  de- 
cree. 

W.  H,  Woods,  for  the  appellant. 

Indexing  a  mortgage  is  essential  to  the  validity 
of  its  lien.  Without  it,  notice  is  not  given  to 
subsequent  purchasers  or  creditors.  In  Speer  v. 
Evans  (11  Wright,  144),  Woodward,  J.,  refer- 
ring to  the  mortgage  index,  said,  "as  a  guide  to 
inquirers,  the  index  is  an  indispensable  part  of 
the  recording,  and  without  it  the  record  affects  no 
party  with  notice."  In  Luch's  Appeal  (8  Wright, 
619),  Read,  J.  said,  "Mortgages  are  and  must 
be  recorded  in  mortgage  books,  and  are  of  course 
not  properly  recorded  in  any  other  species  of 
book,  where  they  cannot  be  found  by  means  of  the 
mortgage  index.  Any  other  construction  would 
render  our  registry  system  valueless  and  impossi- 
ble." It  is  well-settled  that  a  judgment  not  pro- 
perly indexed  is  not  a  lien  upon  lands  as  against 
a  subsequent  ftowaj^rfe  purchaser.  (Bear  v.  Pat- 
terson, 3  W.  &  S.  233;  Mann's  Appeal,  1  Barr, 
27.)  The  remedy  of  a  party  aggrieved  by  the 
failure  of  the  recorder  or  prothonotary  to  pro- 
perly index  his  lien  is  against  such  officer.  It 
therefore  behooves  mortgagees  to  see  that  their 
mortgages  are  properly  indexed  and  recorded.  1 1 
is  not  enough  to  have  them  entered  at  the  re- 
corder's office. 

Brown  and  Bailey,  contra. 

The  only  statute  regulating  tne  entry  of  mort- 
gages and  the  priority  of  their  liens  is  the  Act  of 
28  March,  1820,  Purd.  Dig.  231,  which  provides 
as  follows  :  — 

"  All  mortgages  or  defeasible  deeds  in  the  nature  of 

mortgages shall  have  priority  according 

to  the  date  of  recording  the  same  without  regard  to  the 
time  of  making  or  executing  such  deeds,  and  it  shall 
be  the  duty  of  the  recorder  to  endorse  the  time  upon 
the  mortgages  or  defeasible  deeds  wlien  left  for  record, 
and  to  number  the  same  according  to  the  time  when 
they  are  left  for  record,  and  when  two  or  more  are  left 
for  record  on  the  same  day,  they  shall  have  priority 
according  to  the  time  they  are  left  for  record,  and  no 
such  mortgage  or  defeasible  deed  shall  be  a  lien  until 
Recorded  or  left  for  record  as  aforesaid.'* 

The  duty  which  the  Act  requires  of  mortgagees 
is  simply  to  leave  their  mortgages  with  the 
recorder,  and  to  have  them  entered  in  regular 
order.  This  was  done  in  this  case,  so  that  the 
recording  was  valid  and  complete.  The  statutory 
provision  for  indexing  is  found  in  the  Act  of  29 
March,  1827  (Purd.  Dig.  1248),  which  Act  makes 
no  allusion  to  any  question  of  lien  or  priority, 
but  provides  a  penalty  of  $50  to  be  recovered  from 
the  recorder  in  case  he  fails  to  keep  an  index. 

The  citation  from  Speer  v.  Evans,  supra,  upon 
examination  will  be  found  to  be  an  obiter  dictum 
upon  a  question  not  before  the  Court,  and  all  its 
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force  is  taken  away  by  Schell  v.  Stein  (26  Sm. 
398).  The  cases  relating  to  the  indexing  of 
judgments  are  not  analogons. 

May  22.  The  Court.  We  are  of  opinion 
that  the  entry  for  record  in  the  proper  book  kept 
for  the  purpose,  of  the  mortgage  of  John  S.  Bare 
to  Shaver  and  Gayton,  gave  it  a  lien  which  was 
not  divested  by  the  delay  of  the  recorder  of  deeds 
iu  recording  and  indexing  the  mortgage.  Under 
the  law  the  lien  of  the  mortgage  begins  when  it 
is  left  for  record  and  entered  in  this  book,  which 
the  law  requires  to  be  kept  for  the  purpose  of 
showing  what  deeds  or  mortgages  are  left  for 
record. 

It  is  not  easy  to  see  on  what  principle  a  duty 
rests  on  the  mortgagee  to  supervise  the  actions 
of  the  recorder,  and  to  see  that  be  makes  the  re- 
cord and  indexes  it  immediately.  The  law  having 
provided  the  entry  book  to  give  notice  of  the  fact 
that  the  instrument  is  left  for  record,  the  rest  de- 
pends on  the  number  to  be  recorded,  and  the  force 
of  the  recorder  to  write  up  thfe  record  books. 

Per  Curiam.  Decree  affirmed  with  costs,  and 
appeals  dismissed  with  costs  to  be  paid  by  the 
appellants. 

Williams,  J.,  absent. 

[Cy.  Act  of  18  March,  1875,  P.  L.  32.] 


Jan.  '70,  56.  Feb.  29. 

Evans  et  al.  y.  Borie  et  al.  and  The  Keystone 

Zinc  Company. 

Corporation  —  Liability  of  directors  or  pro- 
moters making  purchase  of  lands  from  them- 
selves at  an  advance — Equitable  estoppel — 
Laches, 

A.,  B.,  C,  and  others,  being  owners  of  land,  organized 
a  company,  elected  directors  from  their  iiamber,  and 
authorized  a  purchase  for  the  Company  of  the  lands 
at  a  large  advance.  K.  and  E.  hecame  stockholders, 
and  at  a  stockholders*  meeting  obtained  information 
of  alleged  mismanagement  by  the  directors.  At  a 
subsequent  meeting  K.  and  E.  voted  their  stock  on  the 
qaestiou  of  the  acceptance  of  an  amendment  to  the 
charter.  Four  years  and  a  half  after  their  knowledge 
of  the  illegal  sale,  they  filed  a  bill  to  make  the  defend- 
ants account  to  the  Company  for  their  illegal  profit. 
Y.  and  Z.,  two  years  after  the  filing  of  the  bill,  and 
more  than  six  years  after  their  knowledge  of  the  facts. 
Joined  in  the  original  proceeding: 

Jleld  (affirming  the  decree  of  the  Court  at  Nisi  Prius), 
1.  That  K.  and  E.  were  estopped  by  their  action  at 
the  stockholders*  meeting.  2.  That  Y.  and  Z.  were 
to  be  considered  parties  only  from  the  date  of  their  in- 
tervention, and  were  consequently  barred  by  the  Stat- 
ute. 

Certificate  from  the  Nisi  Prius  npon  the  entry 
of  a  decree  dismissing  the  complainants'  excep- 
tions, and  confirming  the  Master's  report  (re- 
ported on  the  hearing  at  Nisi  Prius,  1  Weekly 
Notes,  127). 


The  bill,  filed  by  Manlius  G.  Evans  and  Hart- 
man  Kuhn,  for  themselves  and  for  all  other  stock- 
holders of  the  Keystone  Zinc  Company  who 
should  join  with  them,  against  Borie,  Maitland, 
Wister,  Hopkins,  and  others,  and  The  Keystone 
Zinc  Company,  averred  that  the  individual  de- 
fendants had  made  an  illegal  profit  from  a  sale  to 
the  Company  of  lands  and  leasehold  rights,  and 
that  the  defendants  owning  a  majority  of  share 
would  not  permit  the  corporation  to  take  action 
against  themselves  for  the  purpose  of  obtaining 
relief.  Thebillprat/tf<f  that  the  defendants  should 
account  for  their  illegal  profits,  and  should  pay 
the  amount  thereof,  when  ascertained,  into  the 
treasury  of  the  Company. 

Subsequently  Wells  and  Kenney,  other  stock- 
holders, on  their  own  application  were  made  par- 
ties complainant  to  the  bill. 

The  facts  found  by  the  Master  (Edward  Olm- 
sted) were  as  follows: — 

In  March,  1864,  Wister,  Borie,  and  Hopkins, 
three  of  the  defendants,  held  the  option  to  pur- 
chase certain  lands  and  leases  of  land  containing 
zinc  ore,  at  the  price  of  two  hundred  thousand 
dollars.  On  March  24,  they  determined  to  pur- 
chase them,  and  to  organize  a  zinc  company,  or 
make  a  resale,  if  they  could  make  a  profit  of  fifty 
thousand  dollars.  Accordingly,  on  that  day,  they 
obtained  subscriptions  from  the  other  defendants 
for  a  large  amount  toward  the  price  at  which  they 
held  the  option  to  purchase  ($200,000),  and  then 
subscribed  themselves  the  balance  necessary  to 
make  up  the  purchase  money ;  it  being  stipulated 
among  all  the  parties  to  this  agreement  that  cer- 
tificates of  stock  shonid  issue  to  them  in  the  pro- 
portion of  their  subscriptions  towards  the  purchase 
money  as  soon  as  a  company,  into  which  the  pro- 
perty could  be  put,  should  be  organized.  It  was 
also  agreed  that  Borie,  Wister,  and  Hopkins 
should  be  paid  their  expected  profit  of  fifty  thou- 
sand dollars  in  forty  thousand  shares  of  the  pro- 
jected company,  at  one  dollar  and  twenty-five  cents 
per  share.  On  March  25,  the  parties  to  the  agree- 
ment of  the  previous  day  met  and  decided  to  or- 
ji^anize  a  company,  under  a  charter  controlled  by 
Wister,  incorporating  The  Keystone  Zinc  Com- 
pany; the  capital  to  be  one  million  dollars  divided 
into  two  hundred  thousand  shares  at  five  dollars 
each. 

It  appeared  at  this  meeting  that  several  of  the 
parties  had  already  sold  at  five  dollars  per  share 
part  of  the  stock  they  expected  to  get  upon  or- 
ganization. This  was  disapproved  by  others,  and 
all  agreed  that  future  sales  should  be  made  for 
joint  account  only,  and  a  committee  was  appointed 
to  sell  one  huftdred  thousand  shares  at  par,  which 
sales  were  made.  The  receipt  given  to  purcbasers 
was  in  the  following  form  : — 

"Received  of  dollars  in  full  fop 

a  subscription  to  shares  of  stock  iu  a  compauy 
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h4*reafter  to  be  orgaDiZHd  under  tbe  title  of  The  Eey- 
stoDe  Zinc  Companj,  with  a  capital  of  one  million  dol- 
lars, divided  into  two  hundred  thousand  shares  at  five 
dollars  each." 

In  this  manner  the  complainants  bonght  before 
any  organization  the  stock  held  by  them. 

The  proceeds  of  the  sale  of  the  one  hundred 
thousand  shares  were  distributed  as  follows :  Two 
hundred  thousand  dollars  were  paid  to  the  owners 
of  the  property  purchased ;  two  hundred  and  fifty 
thousand  dollars  were  paid  as  profits  to  the  par- 
ties to  the  agreement  of  March  24,  and  fifty  thou- 
sand dollars  were  retained  to  be  used  for  speculat- 
ing in  the  stock  of  the  Company,  and  the  profits 
of  this  s|»ecultttion  were  paid  to  the  same  parties. 

The  corporators  named  in  the  Act  *'  to  incorpo- 
rate The  Keystone  Zinc  Company"  met  on  April 
6,  accepted  it,  and  opened  subscription  books. 
The  subscriptions  made  were  of  ten  thousand 
shares,  all  subscribed  for  by  a  number  of  the  par- 
ties to  the  agreement  of  March  24,  and  the  money 
therefor  was  paid  by  Borie  out  of  the  fifty  thou- 
sand dollars  previously  retained  for  the  purpose 
of  speculating  in  tbe  stock. 

On  the  following  day  these  subscribers  to  the 
stock  met  and  resolved  that  the  stock  of  the  Com- 
pany be  divided  into  one  hundred  thousand  shares 
of  the  par  value  of  five  dollars  each,  and  after 
electing  a  president  and  directors,  all  of  whom 
were  among  the  purchasers  of  March  24,  adjourned 
to  the  next  day.  At  the  adjourned  meeting  the 
capital  stock  was  increased  to  two  hundred  thou- 
sand dollars,  and  the  directors  were  directed  to 
purchase  for  the  Company  the  property  which 
had  been  sold  for  $200,000  by  Lewis  and  Tatham 
(tbe  previous  owners),  and  pay  for  the  same  in 
one  hundred  and  ninety  thousand  shares  of  stock. 
At  a  subsequent  meeting  the  president  reported 
that  a  conveyance  to  the  Company  had  been  made 
on  April  8,  1864. 

On  April  8,  certificates  were  issued  for  the  ten 
thousand  shares  subscribed  at  the  organization. 
There  were  also  issued  at  the  same  time  to  Borie 
the  one  hundred  and  ninety  thousand  shares  in  pay- 
ment for  the  pro|)erty.  Of  these  Borie  divided 
among  the  parties  to  the  agreement  of  March  24 
ninety  thousand  shares  as  part  of  their  profit  on  the 
resale  of  the  land  to  the  Company.  The  remaining 
one  hundred  thousand  shares  were  transferred  to 
the  parties'  broker  for  distribution  and  delivery 
to  the  parties  who  had  bought  stock,  and  received 
the  receipt  above  mentioned.  These  last  men- 
Uoned  parties  were  not  present  at  the  meeting  at 
which  the  Company  was  organized,  nor  at  the 
meeting  of  the  sul^ribers  to  the  ten  thousand 
shares  of  stock  when  the  purchase  of  the  land  was 
determined  on.  The  only  parties  present  were 
some  of  those  who  had  entered  into  the  agreement 
of  March  24.  The  Master  reported,  on  the  au- 
thority of  McElhenney's  Appeal  (11  Smith,  188), 


that  the  individual  defendants  were  liable  to  ac» 
count,  on  the  ground  that  the  sale  and  purchase 
by  the  directors  of  th^  Company  by  and  from 
themselves  for  the  Company  at  a  price  beyond  that 
which  they  paid,  was  "a  transaction  so  incorrect 
that  it  was  quite  impossible  that  any  court  of 
justice  could  permit  it  to  stand." 

He  reported,  however,  a  decree,  dismissing  th<i 
bill,  because  of  the  complainant's  laches  and  es- 
toppel under  the  following  state  of  facts: — 

In  the  winter  of  1864-65,  Mr.  Kuhn,  being  in- 
formed that  something  was  wrong  in  the  organi- 
zation or  management  of  the  Company,  urged  one 
of  the  directors  to  cause  a  meeting  of  the  stock- 
holders to  be  called  that  they  might  have  an 
opportunity  of  inquiring  into  its  aflfairs.  At  such 
a  meeting  on  October  3,  1865,  he  learned  that 
which  was  of  such  a  damaging  character  to  the 
concern,  and  to  those  having  the  management  of 
it,  that  he  consulted  counsel  with  reference  to 
bringing  an  action  to  recover  his  subscription. 
This,  however,  wad  not  done.  At  a  meeting  on 
the  17th  following,  both  Kuhn  and  Evans  were 
present,  and  voted  against  the  acceptance  of  an 
amendment  to  the  charter  authorizing  the  Com- 
pany to  create  a  mortgage.  The  bill  was  filed 
March  19,  1870.  The  other  complainants.  Wells 
and  Kenney,  did  not  become  parties  to  the  bill 
until  1872,  more  than  six  years  after  they  knew 
the  facts  which  entitled  them  to  relief. 

Exceptions  to  the  Master's  report,  filed  by  thu 
complainants,  were  dismissed,  and  the  report  con* 
firmed,  whereupon  the  case  was  certified  to  the 
Court  in  banc. 

O.  T.  Bispham  and  E.  S.  Miller,  for  the  com* 
plainants. 

To  create  an  estoppel  against  a  party,  there 
must  ^ye  some  wilful,  intentional,  or  careless  mis- 
leading of  another. 

Commonwealth  u.  Moltz,  10  Barr,  531. 
Hill  r.  Epley,  7  Casey,  334. 

It  is  also  established  by  all  the  authorities  that 
the  act  or  omission  of  the  party  estopped  must 
have  directly  induced  some  action  on  the  part  of 
the  person  protected  by  the  estoppel,  which  will 
lead  to  injury  if  the  estoppel  be  not  enforced. 

It  is  absurd  to  say  that  two  stockholders  by 
attending  a  meeting  could  estop  the  whole  body. 
The  same  vigor  is  not  to  be  expected  from  a  class 
of  ])ersons  as  from  individuals. 
Perry  on  Trusts,  170. 

Wells  and  Kenney  are  not  barred  by  the  statute, 
for  they  are  to  be  considered  as  parties  from  the 
original  filing  of  the  bill. 

O'Kelly  r.  Bodkin,  2  Irish  Eq.  361. 
Sterndale  v.  Uaukiuson,  1  Sim.  393. 

B,  C.  McMurtrie  and  O,  W.  Biddle  (James 
W.  Paul  with  them),  contra. 

The  only  remedy  in  this  case  would  have  been 
rescission.     But  a  majority  of  stockholders  must 
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elect  to  rescind.     Even  if  the  remedy  here  sought 
were  proper,  it  has  been  barred  by  lapse  of  time. 

The  facts  material  for  th  e  complainants  to  know 
were  in  the  minates  of  the  Cofcpany  at  or  imme- 
diately after  the  time  of  the  transactions,  and  they 
have  waited  too  long  to  be  entitled  to  relief  in  this 
proceeding. 

May  8.  The  Court.  This  is  substantially  a 
corporation  bill.  It  was  filled  by  Evans  and 
Kuhn,  who  are  stockholders  in  the  Keystone  Zinc 
Company.  Some  two  and  a  half  years  thereafter 
the  bill  was  amended  by  adding  two  other  stock- 
holders as  complainants. 

The  ground  of  complaint  is  that,  in  the  forma- 
tion of  the  company,  l^oth  the  defendants  and  the 
])Iain tiffs  were  associated  together,  that  the  de- 
fendants purchased  certain  mineral  lands,  and 
sold  them  to  the  corporation  of  which  they  were 
directors  for  a  sum  many  times  greater  than  they 
actually  paid  for  them  ;  that  the  price  they  had 
paid  was  concealed  from  the  plaintiffs,  whereby  a 
resulting  trust  has  arisen,  and* the  defendants  are 
liable  to  account  for  the  profits  which  they  have 
made.  The  Master  found  the  evidence  all-suffi- 
cient to  establish  a  constructive  trust,  but  reported 
that  the  bill  be  dismissed  by  reason  of  the  laches 
of  the  plaintiffs  in  filing  it.  The  Court  confirmed 
the  report  and  dismissed  the  bill. 

We  will  therefore  consider  the  sufficiency  of  the 
laches  and  attending  circumstances  to  justify  the 
decree  of  the  Court 

In  March,  1864,  the  agreement  for  the  forma- 
tion of  the  company  was  made  and  the  defendants 
entered  into  a  contract  for  the  purchase  of  the 
land.  The  necessary  Act  of  incorporation  was 
procured  in  a  few  days  thereafter.  Early  in  the 
next  month  the  defendants  obtained  a  conveyance 
of  the  land,  and  sold  it  to  the  corporation  (of 
which  they  were  then  directors),  and  certificates 
of  stock  were  issued  thereon  in  pursuance  of  a 
resolution  of  the  stockholders.  At  a  meeting  of 
the  stockholders  early  in  1865,  Kuhn  swears 
that  he  obtained  information  ''  of  such  a  damaging 
character  to  the  concern  and  those  having  the 
management  of  it,  that  I  at  once  determined  to 
take  legal  measures  for  the  recovery  of  my  money, 
which  I  considered  had  been  improperly  made  use 
of."  With  that  view  he  consulted  counsel,  but 
in  consequence  of  other  persons  occupying  a  simi- 
lar position  having  brought  actions  in  the  case, 
which  were  then  proceeding,  he  postponed  insti- 
tuting any  proceedings.  At  another  meeting  of 
the  stockholders  held  in  October  of  the  same  year, 
Kuhn  and  Evans  were  both  present  and  partici- 
pated in  the  [proceedings ;  they  voted  their  stock 
on  the  question  of  the  acceptance  of  an  amendment 
to  the  charter,  authorizing  the  company  to  borrow 
money,  issue  bonds,  and  secure  the  same  by  a 
mortgage  on  the  estate  and  franchises  of  the  cor- 
poration. 


It  is  true  they  voted  against  the  acceptance  of 
the  amendment,  but  that  fact  in  no  wise  changes 
the  legal  effect  of  their  action  for  the  purposes  we 
are  now  considering.  The  amendment  was  adopted 
by  a  vote  of  the  majority  of  the  stockholders  repre- 
senting a  majority  of  stock.  At  the  same  time 
a  resolution  was  also  passed  authorizing  the 
directors  to  borrow  money  on  the  security  of  the 
mortgage.  This  bill  was  not  filed  until  nearly 
four  and  a  half  years  after  that  meeting.  If  the 
case  rested  in  the  lapse  of  time  alone,  that  would 
be  insufficient  to  bar  the  plaintiff's  right  to  file 
this  bill.  As  a  general  rule  a  constructive  trust 
in  regard  to  personal  righta  or  personal  property 
may  be  asserted  at  any  time  within  six  years  after 
a  knowledge  of  the  facts  creating  it.  At  the  ex- 
piration of  that  time  it  is  barred  by  the  analogy 
to  the  time  fixed  by  the  Statute  of  limitations. 
(Ashhurst's  Appeal,  10  P.  F.  Smith,  290.)  But 
laches  for  a  much  shorter  time  than  six  years, 
aided  by  other  circumstances,  will  bar  the  right. 
(Idem,) 

There  is  another  aspect  of  this  case :  the  relief 
prayed  for  is  not  that  the  defendant  shall  pay 
anything  directly  to  the  plaintiffs,  but  that  they 
shall  pay  into  the  treasury  of  the  corporation, 
whereby  the  plaintiffs  may  be  benefited  by  the 
increased  property  of  the  company.  The  attempt 
is  to  obtain  relief  through  the  equitable  rights  of 
the  corporation.  Then  the  knowledge  and  con- 
duct of  the  latter  must  be  considered.  The  bill 
is  not  to  repudiate,  so  much  as  it  is  to  enforce  a 
constructive  or  implied  contract.  The  land  was 
conveyed  to  the  corporation  8th  of  April,  1864; 
nearly  six  years  thereafter  the  bill  was  filed.  The 
minutes  of  the  corporation  of  the  same  month  of 
April,  show  the  facts  on  which  the  present  com- 
plaint mainly  rests.  The  manner  in  which  the 
certificates  of  stock  were  issued  and  payment  of  the 
lands  made  were  sufficient  to  make  inquiry  a  duty 
of  all  who  were  unsatisfied.  No  steps  were  taken 
to  establish  a  resulting  trust. 

The  October  following,  the  company  accepted 
the  amendment  to  its  charter,  and  authorized  a 
loan,  predicated  thereon,  to  be  made.  The  plain- 
tiffs had  full  knowledge  of  this  action,  both  present 
and  prospective.  They  instituted  no  proceedings 
to  prevent  it ;  they  acquiesced  in  it ;  they  thereby 
encouraged  the  directors  to  borrow  money  in  pur- 
suance of  the  resolution  of  the  stockholders. 
They  thereby  induced  the  defendants  to  believe 
that  no  legal  proceedings  would  be  instituted 
predicated  on  the  original  purchase  of  the  lands. 
Afterwards  the  defendants  lent  money  to  the  cor- 
poration, but  not  under  authority  of  the  amend- 
ment. The  Master  has  found  that  they  seem  to 
have  fairly  and  honestly  endeavored  to  manage  its 
affairs  for  the  advantage  of  the  stockholders. 
Nevertheless  the  company  became  embarrassed, 
judgments  were  recovered  against  it  by  creditors. 
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All  its  property,  both  real  and  personal,  was  sold 
and  bonght  in  for  the  benefit  of  the  creditors. 
Ilence,  since  the  plaintiffs  had  full  knowledge, 
new  business  arrangements  have  been  made,  and 
other  rights  have  intervened.  These  proceedings 
were  delayed,  under  the  attending  circumstances, 
an  unreasonable  time.  Having  been  so  delayed, 
the  laches  are  fatal  to  the  plaintiffs'  bill.  This  view 
is  folly  sustained  by  Ashhorsi's  Appeal,  svpra,  and 
the  numerous  authorities  there  cited.  Although 
the  contract  was  originally  voidable,  yet  having 
been  acquiesced  in  by  the  parties  who  might  have 
avoided  it  for  a  length  of  time  less  than  six  years, 
but  by  their  conduct  having  induced  the  offending 
parties  to  believe  it  was  not  to  be  questioned,  they 
are  now  debarred  from  avoiding  it.  The  two 
other  stockholders,  who  toame  plaintiffs  by 
amendment,  are  in  a  worse  condition  than  the 
original  plaintiffs ;  their  first  action  was  more  than 
six  years  after  they  had  full  knowledge.  This  is 
not  a  creditor's  bill  in  which  a  creditor  has  come 
in  during  the  progress  of  a  suit  which  one  creditor 
has  instituted  on  behalf  of  himself  and  others. 
We  are  now  dealing  with  a  constructive  trust. 
These  later  plaintiffs  are  to  be  considered  as  such 
with  like  effect  only  as  if  they  had  filed  on  origi- 
nal bill  at  the  time  they  applied  by  petition  to  be 
added  to  the  record  as  co-complainants. 

Decree  aflSrmed  and  appeal  dismissed  at  the  cost 
of  the  appellants. 

Opinion  by  Mebcub,  J.  Agnew,  C.  J.,  and 
WiLUAMS,  J.,  absent. 


March,  '7.5. 

The  Delaware,  Lackawanna,  and  Western 
Bail  cad  Company  v.  Mulherin. 

Railroad  company — Injuries  to  person  unlaw- 
on  track^Aci  of  4  April,  1868,  §  1 — 


fully  on  track — ^c-t  oj  4 
Employes — Negligence  per 


se. 


Except  at  crossings,  where  the  pnhlio  has  a  right  of 
wajr,  railroad  companies  are  entitled  to  a  clear  track. 
Oue  who  is  not  an  employ^  of  a  railroad  company  has 
no  right  to  be  on  its  track,  and  if  injured  on  such 
track  has  no  right  to  recoTer  damages  except  for 
wanton  injury. 

Under  §  1  of  the  Act  of  4  April,  1868  (P.  L.  68),  a 
person  eniploved  by  a  railroad  company  whose  track 
adjoins  that  of  another  railroad  compauy,  cannot  re- 
cover from  the  latter  company  for  an  injury  suffered 
while  on  its  track. 

A.,  an  employ^  of  the  L.  and  B.  Railroad  Company, 
whose  track  adjoined  a  track  on  which  the  D.,  L.,  and 
W.  Railroad  Company  had  a  right  of  way,  while  walk- 
ing on  the  latter  track  was  struck  by  a  train  and  iu- 
jared.  In  an  action  for  damages  by  A.  against  the 
D.,  L.,  and  W.  Railroad  Company : 

Held  (reversing  the  judgment  of  the  Court  below), 
that  plaintiiT,  not  being  an  employ^  of  the  company 
defendant,  had  no  right  to  be  on  its  track,  and  his  pre- 
sence there  was  negligence  per  se,  and  precluded  his 
right  to  recover  damages. 


I/eld, further,  that  under  §  1  of  Act  of  4  April,  1868, 
the  plaintiff  bar*  no  right  of  action  against  the  defend- 
ant other  than  would  exist  if  he  had  been  an  employ6 
of  the  defendant,  and  he,  therefore,  could  not  recover. 

Error  to  the  Common  Pleas  of  Lnzerne  County. 

Case,  ex  delicto,  brou<?ht  in  181 2  by  Patrick 
Mulherin  against  the  Delaware,  Lackawanna, 
and  Western  Railroad  Company  for  injuries  re- 
sulting from  alleged  negligence.    Plea,  Not  guilty. 

At  the  trial,  before  Harding,  P.  J.,  the  plain- 
tiff, Mulherin,  testified  that  he  was  a  brakeman 
employed  by  the  Lackawanna  and  Bloomsburg 
Railroad  Company,  who  owned  the  track  on  which 
the  accident  occurred;  that  on  29th  June,  18T1, 
being  on  his  train  going  north  and  approaching 
Scranton,  he  got  off  to  turn  a  switch,  and  the 
train  proceeded  so  fast  that  he  could  not  get  on 
again  ;  that,  after  some  delay  at  a  watchman's 
house  beside  the  track,  he  walked  along  the  rail- 
road to  rejoin  his  train,  which  had  stopped  on  a 
siding  at  a  distance  of  about  half  a  mile.  It 
appeared  there  were  two  tracks  at  this  poitit,  one 
used  by  trains  going  toward  Scranton  and  called 
the  northern  bound  track,  and  one  by  trains  going 
toward  Pittston  and  called  the  southern  bound 
track  ;  and  that  the  Delaware,  Lackawanna,  and 
Western  Companyhad  a  right,  by  contract  with  the 
Lackawanna  and  Bloomsburg  Company,  to  use 
these  tracks  under  certain  restrictions,  for  so-called 
wild-cat  or  irregular  trains.  On  leaving  the 
watch-house,  Mulherin  testified  he  looked  up  and 
down  the  road,  and  seeing  only  a  train  coming 
from  Scranton,  and  at  that  moment  passing  on 
the  further  track,  he  walked  a  few  steps  along 
the  northern  bound  track,  when  he  was  struck  by 
a  train  of  the  Delaware,  Lackawanna,  and 
Western  Company  coming  up  behind  him,  and 
received  the  injuries  for  which  the  suit  was 
brought  It  was  conceded  that  this  train  was 
lawfully  upon  the  track. 

The  watchman  testified  that  Mulherin  did  look 
up  and  down  the  road,  and  he  and  another  wit- 
ness, as  well  as  Mulherin,  swore  they  heard  no 
bell,  and  that  the  rate  of  speed  of  the  train  which 
struck  Mulherin  was  greater  than  four  miles  an 
hour,  which  was  the  rule  of  the  "company  at  this 
point,  which  was  within  the  limits  of  the  city  of 
Scranton. 

The  defendants  relied  on  the  Act  of  4  April, 
1868,  §  1  (P.  L.  58),  which  is  as  follows  :— 

**  That  when  any  person  shall  sustain  personal  injury 
or  loss  of  life  while  lawfully  engaged  or  employed  on 
or  about  the  roads,  works,  depots,  and  premises  of  a 
railroad  company,  or  in  or  about  any  train  or  caf 
therein  or  thereon,  of  which  company  such  person  is 
not  an  employ6,  the  right  of  action  and  recovery  in 
all  such  cases  against  the  company  shall  be  such  only 
as  would  exist  if  such  person  were  an  employe.'* 

The  engineer  testified  that  he  did  not  see 
Mulherin,  but  had  been  ringing  the  bell  for  some 
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time  before  the  accident,  and  that  the  speed  was  | 
not  more  than  four  or  five  miles  an  hour.  It  was 
proved  that  there  was  a  space  of  about  seven  feet 
l3etween  the  tracks  where  a  man  might  have 
walked  between  two  trains,  and  a  space  beyond 
the  southern  bound  track  where  Mulheriii  might 
have  walked  if  he  had  waited  till  the  train  which 
he  saw  had  passed.  The  testimony  of  the  engi- 
neer on  Mulherin's  own  train  showed  it  was  not 
necessary  for  Mulherin  to  rejoin  his  train  at  the 
time  he  attempted  to  do  so. 

The  defendants  requested  the  Court  to  charge, 
inier  alia,  (5)  That  if  the  plaintifif  was  not  an 
employ^  of  the  company  using  the  railroad,  then 
under  the  rule  of  Railroad  v.  Norton  (12  Harris, 
465)  he  had  no  right  to  be  on  the  track,  and  his 
presence  there  was  of  itself  negligence  which  con- 
curred in  producing  the  injury,  and  be  could  not 
recover.  Answer.  This  point  we  cannot  affirm. 
If  you  find  that  he  was  improperly  on  the  track, 
or  there  without  exercising  reasonable  caution, 
brakeman  though  he  was,  then,  of  course,  he 
cannot  recover.  But  this  is  a  question  of  fact 
for  you  under  all  the  testimony  in  the  case.  (6) 
That,  under  the  Act  of  4  April,  1868,  §  1  (P.  L. 
58),  the  plaintiff  had  no  right  of  action  against 
the  defendant  other  than  would  exist  if  the  plain- 
tiff had  been  an  employ^  of  the  defendant  at  the 
time  of  the  accident,  and  he,  therefore,  could  not 
recover.  Answer.  We  decline  to  aflBrm  this 
proposition.  (9)  That,  as  the  plaintiff  was  an 
employ^  of  the  railroad,  well  acquainted  with  the 
running  of  the  trains,  and  therefore  bound  to 
exercise  a  high  degree  of  care,  it  was  negligence 
on  his  part  to  walk  op  the  track  on  which  he 
knew  trains  were  constantly  running  so  as  to 
approach  him  in  a  direction  in  which  he  could 
not  see  them.  Answer.  If  any  other  person  than 
a  brakeman  had  gone  upon  that  track,  as  the 
plaintiff  admits  he  did,  unquestionably  it  would 
nave  been  negligence  per  se,  and  if  such  person 
had  been  run  down,  it  would  have  been  the  fruit  of 
his  own  folly,  and  he  could  not  recover.  Whether 
the  plaintiff  was  guilty  of  negligence  or  not  is  for 
you  to  determine  in  view  of  all  the  evidence  in  the 
case,  amongst  which  is  the  fact  that  be  was  a 
brakeman  and  that  it  was  his  duty  to  close  the 
switches  near  the  watch-house,  his  train  moving 
on  meantime ;  and  the  further  fact  that  he  was 
seeking  to  join  it  when  he  was  strnck,  though 
with  full  knowledge  on  his  part  that  the  defen- 
dant was  running  trains  every  hour  in  the  day 
over  the  road  at  that  point. 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error,  inter 
alia,  the  refusal  of  the  Conrt  to  affirm  his  points. 

Stanley  Woodward^  for  plaintiff  in  error. 

If  Mulherin  was  not  within  the  rule  govern- 
ing employes,  and  if  there  was  a  place  of  safety 
at  hand,  he  was  bound  to  put  himself  on  it. 
Railroad  Company  r.  Norton,  12  H.  465. 


The  Court  should  say,  as  a  matter  of  law,  it  is 
negligence  to  walk  on  the  track.  In  clear  cases 
the  question  of  negligence  is  for  the  Court. 

Pittsburg  &  Counellrfville  R.  R.  Co.  v.  McClorg,  6 

Sm.  294. 
Phila.  &  Reading  R,  R.  Co.  r.  Ilnmmel,  8  Wr.  .378. 
O'Brien  v.  Phila.,  Wiliniugton  &  Bait.  R.  R.  Co.,  3 
Phila.  76. 
The  Act  of  4th  April,  1868,  §  1  (P.  L.  58)  is 
conclusive  against  the  right  to  recover. 
C.  L,  Lamherton,  for  defendant  in  error. 
R.  R.  Co.  V.  Norton  (supra)  was  decided  by  a 
divided  Court,  and  its  ruling  has  never  been  ex- 
tended beyond  the  facts  of  the  case.    It  is  clearly 
distinguishable  from  this  case.     Questions  of  neg- 
ligence are  for  the  jury  when  the  measure  of  duty 
is  ordinary  and  reasonable  care.     Whether  Mul- 
herin omitted  any  duty  defined  or  prescribed  by 
law  was  here  for  the  jury  to  determine. 
R.  R.  Co.  r.  McElwee,  17  Sm.  31 5. 
lie  was  entitled  to  all  the  signals.     A  railway 
company  owes  a  duty  to  persons  walking  along 
the  track  to  whistle  at  crossings,  because  a  cross- 
ing is  a  highway  ;  the  track  is  a  highway  for  em- 
ployes.    Though  a  trespasser  on   the  road,  his 
right  of  recovery  wonld  not  be  defeated. 
Catawidsa  v.  Armstrong,  13  Wr.  186. 
R.  R.  Co.  ^.  Lewis,  1  Wbekly  Notes,  550. 
The  Act  of  1868  is  unconstitutional,  contain- 
ing several  distinct  subjects  not  expressed  in  the 
title.     In  its  retroactive  effect   it  has  been  de- 
clared "  a  flat  denial  of  right  and  a  violation  of 
the  due  course  of  law." 

Kay  r.  Pa.  R.  R.  Co.,  15  Sm.  269. 
The  second  section  has  been  decided  unconsti- 
tutional even  before  the  new  Constitution. 

Central  R.  R.  of  N.  J.  v.  Cook,  1  Weekly  Notbs, 
319. 
But  the  first  section,  even  if  valid,  is  inapplica- 
ble, as  the  plaintiff,  not  having  been  hurt  on  the 
defendant's  railroad,  is  not  within  its  words  or 
purview. 

Catawissa  R.  R.  Co.  v.  Armstroug,  13  Wr.  187; 
S.  C,  2  Sm.  2S2. 

Mc  Clin  lock,  in  reply. 

The  first  section  of  the  Act  of  1868  has  been 
expressly  declared  constitutional  in — 
Kirby  v.  R.  R.  Co.,  32  Leg.  Int.  21. 
'  Central  R  R.  of  N.  J.  u  Cook  {supra)  in- 
volved only  the  constitutionality  of  the  second 
section.  A  portion  of  an  Act  may  be  held  un- 
constitutional without  affecting  the  validity  of 
the  remaining  portion. 

May  8.  The  Court.  This  was  an  action  of 
trespass  on  the  case  for  injuries  Resulting  from 
alleged  negligence  on  the  part  of  the  employes 
of  the  railroad  company  in  moving  their  cars. 
The  undisputed  facts  of  the  case  are  substantially 
as  follows:  The  injury  was  caused  by  the  train 
of  the  Delaware,  Lackawanna,  and  Western  Rail- 
road Company.  The  track  was  owned  by  the 
I  Lackawanna  and   Bloomsburg  Railroad   Corn- 
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pany;  the  former  company  had  the  right  of 
trackage  over  the  road  by  virtue  of  an  agreement 
between  the  two  companies,  and  the  train  of  tlie 
Delaware,  Lackawanna,  and  Western  Company 
was  lawfully  upon  the  track.  There  are  two 
tracks  at  the  point  where  the  injury  occurred. 
Between  the  inside  rails  of  said  tracks  there  is  a 
Fpace  of  seven  feet  in  width,  leaving  a  clear  space 
between  passing  trains  of  about  three  and  a  half 
feet,  while  ontside  of  the  southern  track  there  is 
room  to  walk  without  danger.  Patrick  Mulhe- 
rio,  the  plnintifT,  was  in  the  employ  of  the  Lacka- 
wanna and  Bloomsburg  Company  as  a  brake- 
man.  On  the  morning  of  the  29th  June,  1871, 
he  was  on  his  train  approaching  Scranton  from 
a  northerly  direction,  when  near  Jackson  Street 
he  got  off  from  his  train  to  turn  the  switch,  and, 
having  performed  this  duty,  he  went  to  the  watch- 
man's house  near  the  switch,  where  he  remained 
8orae  time  in  conversation  with  the  watchman, 
then  lighted  his  pipe  and  started  towards  Scran- 
ton to  join  his  train,  walking  on  the  northern 
track.  When  he  stepped  on  said  track,  a  train  was 
passing  him  on  the  southern  track.  Instead  of 
waiting  until  the  train  had  passed  and  then  cross- 
ing over  both  tracks  to  the  ontside  of  the  southern 
track  where  there  was  clear  space  to  have  walked 
with  safety,  he  continued  walking  on  the  northern 
track  until  he  was  overtaken  by  the  defendants' 
train  moving  in  the  same  direction,  struck  and 
badly  injured.  Upon  this  state  of  facts  he  seeks 
to  recover  from  the  defendants  damages  for  the 
iiijuries  sustained. 

It  was  held  in  The  Railroad  v.  Norton  (12  Har. 
465),  that,  where  a  person  places  himself  on  the 
track  of  a  railroad,  he  can  claim  no  damages 
except  for  wanton  injury,  and  not  for  injury  sus- 
tained in  the  pursuit  of  the  company's  lawful 
business  in  the  ordinary  manner,  even  though  the 
negligence  of  the  company's  agent  contributed  to 
the  result.  It  was  said  by  \Mr.  Justice  Wood- 
ward, in  delivering  the  opinion  of  the  Court, 
that,  in  order  to  enable  railroad  companies  to  fcarry 
safely,  "  the  law  insists  upon  a  clear  track."  This 
doctrine  cannot  be  too  emphatically  asserted  or 
rigidly  enforced.  We  hold  these  corporations  to 
a  strict  line  of  responsibility  wherever  passengers 
are  injured  by  accidents  to  their  trains.  It  fol- 
lows that  we  should  be  equally  emphatic  as  to 
their  control  of  their  tracks.  Except  at  crossings, 
where  the  public  have  a  right  of  way,  a  man  who 
steps  his  foot  upon  a  railroad  track  does  so  at 
his  peril.  Th^corapany  have  not  only  a  right  of 
way,  but  such  r^lit  is  exclusive  at  all  times  and  for 
all  purposes.  This  is  necessary  not  only  for  the 
proper  protection  of  the  company's  rights,  but 
also  for  the  safety  of  the  travelling  public.  It  is 
not  right  that  the  lives  of  hundreds  of  persons 
should  be  placed  in  peril  for  the  convenience  of  a 
single  foolhardy  man  who  desires  to  walk  upon 


the  track.  In  England  it  is  a  penal  offence  for  a 
man  to  be  found  unlawfully  upon  the  track  of  a 
railroad.  It  would  add  materially  to  the  public 
safety  were  there  a  similar  law  here. 

These  remarks  do  not  of  course  apply  to  em- 
ployes of  railroad  companies  whose  duties  require 
them  at  certain  times  and  for  certain  purposes  to 
be  upon  the  track.  They  go  there  in  the  course 
of  their  employment ;  and  under  the  well-settled 
rules  of  law  they  take  the  risk.  In  cases  of  per- 
sonal injury  they  have  no  redress  against  the  com- 
pany employing  them,  and  by  the  act  of  whose 
servants  it  is  occasioned.  In  this  case  the  plain- 
tiff was  not  in  the  employ  of  the  defendants, 
but  was  a  brakeman  of  the  Lackawanna  and 
Bloomsburg  Company.  The  evidence  clearly 
shows  that  he  was  not  necessarily  on  the  track 
when  he  was  struck  by  the  train.  He  got  off  his 
train  to  perform  a  duty,  to  wit,  the  adjustment 
of  a  switch.  That  duty  had  been  performed 
when  he  sought  to  rejoin  his  train.  If  in  doing 
this  he  saw  fit  to  walk  upon  the  track,  he  did  so 
at  his  own  risk.  His  obligation  to  join  his  train 
involved  neither  a  duty  nor  a  necessity  to  walk 
where  he  was  struck.  It  was  clearly  proved  that 
there  was  ample  opportunity  of  reaching  his  train 
without  incurring  such  peril.  It  is  true  some  of 
his  witnesses  say  he  could  not  have  avoided  the 
track  without  taking  a  circuitous  route.  But  a 
careful  examination  of  the  testimony  shows  that 
this  was  based  upon  the  fact  that  when  he  started 
tjiere  was  a  train  upon  the  southern  track.  It 
appears  from  the  cross-examination  of  the  plain- 
tiff that  if  he  had  waited  for  a  few  moments  until 
the  southern  bound  train  had  passed,  he  could 
have  passed  over  and  walked  along  the  outside  of 
the  southern  track  to  his  train  in  perfect  safety. 
It  was  a  mere  matter  of  passing  from  one  given 
point  of  the  road  to  another  Whilst  so  engaged 
he  had  no  higher  protection  than  a  stranger 
walking  over  the  same  ground.  It  was  correctly 
said  by  the  learned  Judge  in  another  portion  of 
his  charge  :  *'If  any  other  person  than  a  brake- 
man  had  gone  npon  that  track  as  the  plaintiff 
admits  he  did,  unquestionably  it  would  have  been 
negligence  per  se  ;  and  if  such  a  person  had  been 
run  down,  it  \\ould  have  been  the  fruit  of  his  own 
folly,  and  he  could  not  recover."  Yet  in  what 
better  position  was  tlie  plaintiff  than  a  mere 
stranger  ?  He  was  not  injured  while  engaged  about 
the  switch,  or  in  any  other  duty  which  required 
his  presence  on  the  track.  Passing  from  one 
point  to  another  point  on  the  road  was  not  such 
a  duty  unless  there  had  been  no  other  place  for 
him  to  walk,  which  was  not  the  case.  We 
think,  therefore,  that,  as  applied  to  the  facts  of 
this  case,  the  defendants'  fifth  point  ought  to  have 
been  affirmed,  and  that  it  was  error  to  decline  it. 

There  was  also  error  in  not  affirming  the  defen- 
dants' sixth  point  .  The  case  comes  clearly  with- 
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ill  the  terms  of  the  first  section  of  the  Act  of  4lh 
April,  1868  (P.  L.  68),  which  provides,  "  that 
when  any  person  shall  sustain  personal  injury  or 
loss  of  life,  while  lawfully  engaged  or  employed 
on  or  about  the  roads,  works,  depots,  or  premises 
of  a  railroad  company,  or  in  or  about  any  train 
or  car  thereon,  of  which  company  such  person  is 
not  an  employ^,  the  right  of  action  and  recovery 
in  all  such  cases  against  the  company  shall  be 
such  only  as  would  exist  if  such  person  were  an 
employd."  This  Act  was  passed  shortly  after 
the  decision  in  the  Catawissa  Railroad  Company 
V.  Armstrong  (13  Wright,  186)  was  published, 
in  which  it  was  held,  that,  where  a  person  in  the 
employ  of  one  railroad  company  was  injured  by 
the  cars  of  another  company  who  had  the  right  to 
run  their  trains  over  the  other  road,  the  person 
so  injured  was  not  precluded  from  recovery  on  the 
ground  that  he  was  in  the  same  general  employ 
with  the  servants  of  the  company  whose  cars 
caused  such  injury.  It  is  highly  probable  the 
Act  of  1868  was  passed  in  view  of  this  decision. 
Be  that  as  it  may,  it  is  our  duty  to  give  it  effect 
accordhig  to  its  plain  meaning.  The  plaintiff's 
case  comes  precisely  within  its  terms,  lie  was 
not  an  employ^  of  the  defendants,  but  he  was 
employed  on  or  about  their  road.  The  fact  that 
the  defendants  were  only  entitled  to  track  rights 
on  the  roads  is  not  material.  This  is  not  a  ques- 
tion of  the  extent  of  their  title.  It  was  the  road 
of  the  defendants  for  the  purpose  of  moving  their 
trains,  which  is  sufficient  to  bring  the  case  within 
the  Act  of  1868.  This  is  decisive  of  the  plain- 
tilPs  case,  and  renders  it  unnecessary  to  discuss 
the  remaining  assignments  of  error. 

Judgment  reversed.     Opinion  hy^  Paxson,  J. 
Williams,  J.,  absent. 

[See  Gerety  w.  Pbila.  W.  &  B.  R.  R.  Co.,  2  Weekly 
Notes,  387.] 


it^ommon  Pleas— iBquita^ 


C.  p.  No.  3.  Sept.  16. 

Fulton  V.  O^Donnell  et  al. 
Discovery  in  aid  of  execution — Bill  filed  as  an 
original  bill,  and  not  as  of  the  suit  in  which 
judgment  has  been  obtained— Discovery  prayed 
as  to  a  deed  which  was  on  record — Hemedy 
at  law — Practice. 
Sur  demurrer  to  bill  in  Equity. 
The  bill,  Gled  to  June  Term,  1S76,  No.  694, 
set  forth  that  plaintiff  recovered  a  judgment  in 
this  Court  against  defendant,  to  December  Terra, 
1875,  No.  882;    that   execution   issued,  under 
which  certain  personal  property  of  defendant  had 
been  sold  for  $15.85 ;  that  the  defendant  did, 


and  still  does,  fraudulently  conceal  his  personal 
property,  and  that  he  had  fraudulently  con- 
veyed certain  real  estate  to  his  co-defendant, 
McDowell,  by  deed  dated  August  19,  1875,  re- 
corded in  Deed  Book  F.  T.  W.,  No.  211,  p.  363, 
and  that  McDowell  subsequently  mortgaged  said 
premises  by  mortgage  dated  January  18,  1876, 
recorded  in  Mortgage  Book  D.  H.  L.,  No.  15,  p. 
62.  The  bill  averred  that  said  conveyance  had 
been  made  upon  a  secret  trust,  and  that  said 
mortgage  had  been  made  for  the  use  of  the  de- 
fendant O'Donnell,  and  prayed  discovery  of  the 
matters  set  forth. 

Demurrer  for  want  of  equity,  etc. 

Fierce  Archer,  Jr.,  for  demurrer.  The  bill 
prays  discovery  of  a  deed  duly  recorded.  This 
will  not  be  compelled. 

Rose  p.  Llojd,  1  Penn.  L.  J.  Rep.  333. 
Baker  v.  Biddle,  1  Bald.  394. 

The  plaintiff  has  an  adequate  remedy  at  law  by 
execution  against  the  real  estate.  The  bill  is 
filed  as  an  original  bill,  and  no  scire  facias  issued 
thereon.  The  bill  does  not  comply  with  the  re- 
quirements of  the  Act  of  16  June,  1836  (Purd. 
Dig.  593-4). 

Phillips  V.  Kern,  6  Phila.  Rep.  9. 

J,  J.  liidgway.  Jr.  (with  whom  was  J.  Parker 
Norris),  contra. 

Demurrer  sustained. 


©ontntott  Pleas— Uako^ 


C.  p.  No.  1.  Sept.  30. 

Lindsey  v.  Casselberry. 
Affidavit    of  defence — Promissory   note — En- 
dorsee not  affected  by  a^greement  made  betwee^i 
maker  andjjayee  at  the  time  of  signing  note. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  by  endorsee 
against  maker.  The  affidavit  set  forth,  *'  that 
at  the  time  of  making  the  note  there  was  a  dis- 
tinct agreement  and  understanding  that  the  note 
would  be  renewed  at  maturity  or  real  estate  taken 
in  payment  thereof ;  that  the  deponent  has  been 
and  now  is  ready  and  willing  to  fulfil  his  part 
of  the  said  contract,  and  so  notified  plaintiff's 
counsel." 

Sinn,  for  the  rule.     The  written  instrument 
cannot  be  contradicted  by  a  parol^greenient. 
McNeil  I'.  Calligan,  1  WBt.KLY  Notkjj,  282. 
Auspach  V.  Best,  2  Sra.  35(j. 
Bearue  v.  Braudeis,  1  Weekly  Notes,  102, 
Qrier,  contra. 

This  note  was  not  given  for  a  money  con- 
sideration, but  with  the  understanding  that  it 
was  to  be  paid  in  real  estate,  and  therefore  the 
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defendant  should  have  the  opportonitj  of  carry- 
ing out  his  part  of  the  contract,  which  he  says 
be  is  ready  and  willing  to  do. 
Rule  absolute. 


C.  P.  No.  1.  Sept.  18. 

Scblecht  V.  Watson  et  al. 

Misjoinder  of  parties — Husband  and  wife. 

Rule  to  open  judgment  and  let  the  defendant 
into  a  defence. 

Appeal  from  the  judgment  of  an  alderman  in 
which  the  defendants  were  named  as  "  W.  W. 
Watson,  and  A.  C.  Watson,  trading  as  A.  C. 
Watson." 

The  copy  of  book  entries  filed,  showed  a  charge 
against  W.  W.  Watson.  Judgment  having  been 
entered  against  the  defendants ,  for  want  of  an 
affidavit  of  defence,  an  execution  was  issued 
against  W.  W.  Watson  alone  and  personal  pro- 
perty of  A.  C.  Watson  (who  is  the  wife  of  W. 
W.  Watson),  levied  on. 

The^affidavit  of  A.  C.  Watson  set  forth  that 
there  was  no  such  firm  as  W.  W.  Watson  and  A. 
C.  Watson,  trading,  etc. ;  that  she  was  a  married 
woman  and  incapable  of  entering  into  such  a 
copartnership ;  and  further  that  the  copy  of  book 
entries  had  not  been  filed  within  two  weeks  after 
the  return  day  of  the  appeal. 

M,  H.  Todd,  for  the  rule. 

J.  R.  Sprague,  contra. 

Rule  absolute. 


C.  P.  No.  1.  Eezende  v.  Barques.  Sept.  18. 
Affidavit  of   defence —  Unliquidated  set-off — 

Vague   and  indefinite  averments — Insvffici- 

ency. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  for  a  loan  of  money.  PlaintiflPs 
affidavit  set  forth  a  loan  of  $250  to  the  defen- 
dant, to  be  returned  in  eight  days.  The  affidavit 
of  defence  denied  that  the  loan  was  made  upon 
the  terras  set  forth  by  the  plaintiff,  and  claimed 
an  off-set  for  "  services  rendered  to  the  plaintiff 
at  his  request  in  the  Custom  House,  in  this  city, 
also  assisting  in  procuring  a  concession  for  him 
from  the  Board  of  Finance  of  the  Centennial 
Commission,  ia  making  translations,  in  procur- 
ing articles  to  be  written  for  him  in  the  news- 
papers, and  in  other  matters,  which  were  worth  at 
least  $200."  And  further,  that  the  plaintiff 
** agreed  to  associate  the  defendant  with  him  as  a 
partner  in  the  Brazilian  Coffee  House  in  the  Cen- 
tennial Exposition,  but  subsequently  broke  his 
contract,"  whereby  the  defendant  suffered  "  loss 


and  damage  to  an  amount  in  excess  of  the  whole 
claim  in  this  case." 

King,  for  the  rule.  The  affidavit  is  vague  and 
indefinite,  and  does  not  sufficiently  set  forth  the 
services  alleged  to  have  been  rendered;  nor  is 
there  any  consideration  mentioned  for  the  pro- 
mise of  partnership,  nor  any  valid  agreement  be- 
tween the  parties. 

Junkin,  contra. 

Rule  absolute. 


C.  P.  No.  1.      Sanders  v.  Sanders.  Sept.  30. 

Opening  judgment  for  want  of  an  appearance — 

Pra^'tice. 

Rule  to  open  judgment  and  let  defendant  into 
a  defence. 

Ejectment  for  property  sold  under  an  execu- 
tion, in  which  the  present  plaintiff  had  been  de- 
fendant; the  defendant  was  a  purchaser  from  the 
sheriflTs  vendee. 

Judgment  was  entered  for  want  of  an  appear- 
ance. 

Maloney,  for  the  rule. 

Although  the  sheriff  has  made  a  return  of 
service  "  by  leaving  a  copy,  etc.,"  yet  in  point  of 
fact  the  defendant  had  no  notice  whatever,  and 
never  knew  of  the  suit.  He  has  a  just  and  meri- 
torious defence,  and  it  would  be  a  hardship  t«/ 
allow  this  judgment  to  stand.  A  judgment  fol 
want  of  an  appearance  when  there  is  a  good  de- 
fence, will  nearly  always  be  opened  by  the  Court 

HanniSf  contra. 

The  sheriff's  return  is  conclusive,  and  if  false, 
th^  defendant  has  his  right  of  action  against  him. 

Rule  absolute. 


C.  P.  No.  2.     Schlecht  v.  Eistine.  Sept.  30. 

Appeal — Bet  urn  days  in  September — Laches — 
Mistake  of  counsel. 
Rule  to  strike  off  appeal. 
On  Sept.  1st,  judgment  had  been  obtained  be- 
fore an  alderman.     Sept.  7th,  affidavit  and  ap- 
peal.    Sept.  20th,  appeal  filed.     The  return-day 
was  Sept.  1 8th. 

Harrity,  for  the  rule,  contended  that  the  ap- 
peal was  too  late,  and  cited — 
Act  of  May  1,  1861,  P.  L.  535. 
Smith  r.  Walker,  1  Weekly  Notes,  415. 
Gambler  v.  Justice,  C.  P.  1874  CMS.). 
Stein,  contra,  contended  that  the  return-day  kA 
Sept.  18  was  not  one  of  the  monthly  return-days. 
The  Court  said  they  were  bound  to  make  the 
rule  absolute,  but  inasmuch  as  the  appeal  was  de- 
layed by  mistake  of  counsel,  they  would  give  de- 
fendant leave  to  file  his  appeal  nunc  pro  tunc. 
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C.  p.  No.  2.        Smith  v.  Hopple.  Sept.  30. 

Affidavit  of  defence — Separate  suits  on  two  notes 

pending  at    same    time — Consolidation    of 

actions. 

Rule  for  judgment  for  want  of  a  suflBcient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note.  The  affidavit 
set  up  that  defendant  was  on  the  same  day 
served  with  two  writs,  one  from  C.  P.  No.  4,  the 
other  from  this  Court;  that  both  actions  were 
founded  on  notes  then  due,  and  defendant  claims 
the  suits  should  be  consolidated. 

Jas.  H,  Stevenson,  for  the  rule.  One  of  these 
writs  was  an  alias,  and  its  original  was  issued 
before  the  note  now  in  suit  was  due. 

Rule  absolute. 


0.  P.  No.    .  Sept.  23. 

HolUnshead  v.  Shallcross. 
Affidavit  of  defence  law — Copy  of  promissory 

note  omitting  an  endorsement  which  had  been 

erased. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  made  by  J 
Albert  Brous  to  the  order  of  John  B.  Stevenson, 
Jr.,  and  endorsed  as  follows  : — 

I"  Without  recourse  to  me.        John  B.  Stevenson,  Jr. 

Isaac  E.  ShallcroHS. 

The  copy  filed  did  not  show  the  last  endorse- 
ment and  its  erasure.  The  affidavit  of  defence 
set  up  that  the  ''copy  filed  with  the  endorsements 
thereon  is  not  a  true  and  correct  copy  of  the  said 
note,"  that  alterations  had  been  made  on  it  since 
protest,  and  that  the  defendant  was  not  legally 
an  endorser. 

Sloan,  for  the  rule. 

Rule  absolute. 


C.  P.  No.  3.  October  7. 

Hallahau  f .  Murray,  Oarnishee. 

Security  for  costs — Non-resident  i^laintiff — Rule 
taken  after  case  at  issue  and  on  trial  list — 
Practice, 

Rule  on  plain tifif,  a  non-resident,  to  enter  secu- 
rity for  costs. 

Grace,  for  the  rule. 

H.  M.  Dechert,  contra.  The  application  is 
too  late.  The  case  is  at  issue,  and  on  the  trial 
list  for  November  1. 

Troubat  &  Haly's  Pr.  p.  741. 
Cautelo  r.  Biuud,  2  Miies,  86. 
Shaw  V,  Wallace,  2  Dall,  179. 
Rule  absolute. 


C.  P.  No.  3.  By  an  v.  McDonoiigh.  October  7. 
Practice — Appeal  from  Alderman  in  aw  action 

for  wages  ofmanvjal  labor — Security — Act  of 

April  20,  1876. 

Rule  to  show  cause  why  appeal  should  not  be 
stricken  ofiF. 

The  claim  before  the  alderman  was  for  wages 
of  manual  labor.  The  defendant  gave  no  bail 
for  the  payment  of  debt  and  costs. 

Lawrance,  for  the  rule. 

Dougherty,  contra. 

The  Court.  Under  the  Act  of  20  April,  1876 
(Purd.  Dig.,  Supplement,  2083),  the  defendant 
should  have  given  security  for  the  debt  and  costs. 

Leave  given  defendant  to  perfect  his  appeal 
within  one  week. 


C.  P.  No.  3.       Elliott  V.  Adams.  Sept.  30. 

Affidavit  of  defence — Promissory  note — Want  of 
consideration — Contemporaneous  parol  agree- 
ment— Contradiction  of  written  instrument. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  ^  promissory  note  by  payee 
against  maker.  The  affidavit  set  forth  that  the 
defendant  had  never  been  indebted  to  plaintiff, 
and  that  the  note  had  been  given  without  any 
consideration  under  the  following  circumstances  : 
The  defendant  was  in  negotiation  with  a  third 
party,  one  Millet t,  to  buy  or  take  from  him  in 
trade  certain  unfinished  houses,  when  they  should 
be  clear  of  liens  and  encumbrances.  The  plain- 
tiff, a  creditor  of  Millett,  learning  of  such  nego- 
tiation, importuned  the  defendant  to  give  him  a 
note  in  part  payment  of  Millett's  indebtedness  to 
him  (plaintiff),  which  the  defendant  at  first  re- 
fused to  do,  but  finally  consented,  on  the  express 
agreement  and  understanding  that  defendant 
would  not  be  liable  to  pay  the  note  unless  the 
arrangement  with  Millett  should  be  consummated 
before  the  maturity  of  the  note  ;  and  that  Millett 
had  failed,  on  his  part,  to  complete  the  trans- 
action. 

Jenkins,  for  the  rule.  There  is  no  allegation 
of  fraud  or  mistake.  An  alleged  contempora- 
neous parol  agreement  contradicting  the  written 
promise  is  no  defence. 

Heist  V.  Hart,  23  Sin.  286. 
Stillwell,  contra.  When  a  promise  is  made  by 
one  party,  in  consideration  of  the  execution  of  a 
written  instrument  by  the  other,  it  may  be  shown 
by  parol  evidence. '  In  a  suit  between  the  original 
parties  a  written  instrument  may  be  explained, 
varied,  or  even  contradicted,  where  it  is  shown 
that  but  for  the  oral  stipulations  made  at  the 
time,  the  party  affected  would  not  have  executed 
it. 

Shughart  v.  Moore,  1  Wbbkly  Notes,  598. 
Caley  v,  R.  R.  Co.,  2  Id.  313. 
Rule  discharged. 
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Voi,.III.]    THXTRSDAr,  OCT.  26,  IS16.  [No. 4. 


Supreme  Courts 


May '76,  98.  May  26. 

FennsylYania  Eailroad  Company  v.  Shay. 

Evidence — Fraud—What  evidence  insufficient 
logo  to  a  jury — Parol  evidence  to  affect  sealed 
instrument — Negligence  by  illiterate  person 
in  executing  sealed  instrument. 

In  a  question  of  frand,  where  it  i3  songlit  to  im- 
peach a  sealed  instrument  by  parol,  the  evidence  of 
fraud  must  be  clear  and  precise,  otherwise  it  should 
be  withdrawn  from  the  jury. 

It  is  negligence  for  an  illiterate  person  to  execute  a 
written  instrument  without  demanding  to  have  it 
read,  and  he  cannot,  in  such  case,  impeach  the  instru- 
ment by  his  uncorroborated  testimony  of  fraud  or 
misrepresentation  as  to  its  contents. 

Where  the  Judge  below  submitted  to  the  jury  evi- 
dence which  he  stated  in  his  charge  was,  in  his 
opinion,  insufficient  to  justify  a  conclusion  of  fraud  to 
Bet  aside  a  release  under  seal : 

Held,  that  it  was  error  to  submit  the  evidence  to 
the  Jury. 

Error  to  the  Common  Pleas  of  Dauphin 
Coanty. 

Case,  by  Oliver  Shay  against  the  Pennsylvania 
Railroad  Co.,  to  recover  damages  for  the  death 
of  his  son,  aged  ten  years,  caused  by  the  alleged 
Diligence  of  defendants  in  running  a  train  by 
which  the  boy  was  killed.  The  plaintiff  having 
proved  the  death  of  the  child,  the  speed  of  the 
train  in  a  populous  district,  etc.,  the  defendant 
put  in  evidence  the  following  release  and  receipt, 
executed  by  the  plaintiff: — 

"Evow  ALL  URN  by  these  presents,  that  I,  Oliver 
Shay,  in  consideration  of  the  sum  of  sixty-niue  dollars 
and  fifty  cents,  to  me  paid  by  tlie  Pennsylvania  Rail- 
road Company,  do  hereby  release  and  forever  discharge 
the  said  ComjMiny  from  all  liability  to  me,  for  or  on 
account  of  the  accident  to  my  son,  resulting  in  his 
death,  by  being  struck  by  Magara  Exp.  West,  Jnne 
6, 1874,  near  LcKjhiel  Iron  Works.  Witness  my  hand 
and  seal  the  18th  day  of  June,  1874. 

Oi.iVKR  Shat.     [l.  s.] 

"Witness  present— Robt.  E.  Williams. 

"Received  June  18,  1874,  of  Thomas  T.  Firth, 
Treasurer  of  the  Penn.  R.  R.  Co.,  sixty-nine  ^*J^j  dol- 
lars in  full  of  the  above  account. 

$(59.50.  Oliver  Shat." 

Williams,  an  employd  of  the  defendants,  and 
the  subscribing  witness  to  the  release,  testified  : 
"  Shay  came,  and  I  explained  to  him  why  I 
wanted  him  to  sign  twice.  He  took  paper  and 
held  it  up  for  two  minutes.     I  then  explained  it 


to  him  and  he  signed.  I  read  the  release  portion 
to  him.*' 

The  plaintiff  offered,  in  rebuttal,  to  show  that 
he  "can  neither  read  nor  write,  and  did  not  know 
the  contents  of  the  paper  signed  by  hira,  and 
understood  it  to  be  simply  a  receipt  for  the  funeral 
expenses  of  his  son,  and  did  not  intend  to  release 
his  claim  for  damages  arising  from  the  killing  of 
his  son  by  defendants,  and  that  the  witness  told 
him  at  the  time  he  signed  the  paper  that  it  was 
for  the  funeral  expenses,  and  that  he  should  take 
the  money  received  to  the  undertaker  and  pay  it 
over  to  him,  which  he  did  on  the  same  day." 
Objected  to.  Admitted.  To  sustain  ibis  offer 
the  plaintiff  testified :  "  I  went  to  see  him 
(Williams) — paper  lying  before  him.  He  told 
me,  here  is  receipt  of  funeral.  I  signed  and  he 
paid  me.  I  can't  read  or  write.  This  is  my 
name.     I  signed  it  twice." 

The  defendants,  in  their  points,  requested  the 
Court  to  charge  that  **  the  release  signed  by  the 
plaintiff,  being  in  full  of  all  damages  occasioned 
by  the  death  of  the  plaintiff's  son,  bars  the  plain- 
tiff's right  to  recover  in  this  case ;"  and  **  that  it  is 
not  competent  for  the  plaintiff,  by  his  own  testi- 
mony alone,  to  invalidate  a  release  in  writing 
signed  by  himself."  The  Court  (Henderson, 
A.  L.  J.)  qualified  and  affirmed  these  proposi- 
tions in  the  following  language : — 

"  We  now  come  to  the  release.  This  we  say 
to  you  is  in  law  what  it  purports  on  its  face  to 
be,  a  release  by  the  plaintiff  to  the  defendant,  and 
for  all  damages  by  reason  of  or  arising  out  of 
the  death  of  this  boy,  by  the  alleged  accident  on 
defendant's  railroad.  It  is  in  writing;  it  is 
signed.  It  is  under  seal ;  it  is  witnessed.  The 
consideration  is  expressed  in  the  writing,  and 
imported  by  the  seal.  It  is  valid  in  law,  and  a 
complete  bar  and  full  defence  to  tlie  plaintiff's 
right  to  recover  in  this  case,  unless  you  are  satis- 
fied from  the  evidence  that  he  was  induced  to 
sign  it  by  false  statements,  or  fraudulent  repre- 
sentations— that,  being  ignorant,  he  was  deceived 
as  to  the  contents  of  the  paper,  that  it  was  not 
read  to  him,  its  import  and  effect  misrepresented 
to  him,  so  that  the  execution  of  the  release  was 
a  fraud  upon  him. 

"Whilst  the  credibility  of  the  witnesses  and 
weight  of  the  evidence  is  for  you,  we  do  not  hesi- 
tate to  say  that  we  fail  to  see  any  sufficient  evi- 
dence to  justify  the  jury  in  a  conclusion  of  fraud 
to  set  aside  the  written  evidence — the  release  in 
this  case.  You  have,  on  the  one  hand,  attack- 
ing the  release,  the  plaintiff,  the  party  interested. 
He  stands  alone  and  seeks  to  set  aside  his  solemn 
deed.  He  says  it  was  only  intended  by  hira  as  a 
receipt,  but  you  will  observe  he  signed  twice. 
He  says  he  can  neither  read  nor  write,  but  you 
will  have  the  paper  out  with  yon,  and  may  ex- 
amine his  signature,  which  ho  admits  he  wrote. 
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He  says  the  paper  was  not  read  to  him,  but 
Williams,  the  witness  to  the  execution,  says  he 
read  over  and  explained  it  to  him,  and  that  it 
was  executed  in  pursuance  of  an  understanding 
or  agreement  that  he  would  so  execute  it,  if 
the  defendant  would  pay  the  funeral  expenses. 
If  there  is  any  truth  at  all  in  the  testimony  of 
Williams — a  witness,  it  is  true,  in  the  employ  of 
the  defendant,  but  he  is  in  no  way  interested 
directly  in  the  result  of  this  suit — it  overcomes, 
certainly  meets  squarely  the  testimony  of  the 
plaintiff.  It  explains,  and  when  we  consider 
that  the  defendant  claimed  immunity  from  any 
damage,  it  explains  the  small  amount  in  the  re- 
lease, simply  the  funeral  expenses,  which  was  all 
that  they  would  consent  to  pay.  But  even  if  we 
set  off  oath  against  oath,  we  must  then  let  the 
paper  speak  for  itself.  And  so  speaking,  does 
it  not  deny  the  right  of  the  plaintiff  to  recover  in 
this  action  ?  Now,  we  submit  this  case  to  you 
to  find  such  verdict  as  you  think  right  under  the 
evidence.  .  .  .  Again  we  say  to  you,  that 
unless  the  release  was  fraudulent  in  its  execu- 
tion, or  obtained  by  fraud,  it  is  a  defence  to  the 
plaintiff's  entire  claim,  and  your  verdict  should 
be  given  for  the  defendant." 

Verdict  and  judgment  for  plaintiff.  A  rule 
for  a  new  trial  was  discharged  by  the  Court. 

The  defendants  took  this  writ,  and  assigned 
for  error  the  answer  to  their  points,  and  the  part 
of  the  charge  above  quoted. 

Hall  and  Jordan^  for  plaintiffs  in  error.  The 
parol  proof  required  to  vary  or  affect  a  written 
instrument  must  be  full,  clear,  and  satisfactory. 
When  the  paper  is  under  seal,  expressing  the 
final  conclusion  of  the  contracting  parties,  the 
party  is  estopped  from  destroying  it  by  his  own 
testimony. 

Brawdj  r.  Brawdy,  7  Barr,  157. 
If  the  plaintiff  cannot  read,  and  signed  the 
release  without  requesting  to  have  it  read  to  him, 
he  cannot  ask  for  relief 

Beeright  v,  Fletober,  6  Black,  880. 

Greenfield's  Estate,  2  Harris,  489. 

Halleiibeok  r.  De  Witt,  2  Johnston,  404. 

Weisenberger  v.  Ins.  Co.,  6  Sm.  442. 

2  KentM  Com.  646. 

1  Story's  Eq.  §  200«. 
The   evidence  of  fraud   was  not  sufficiently 
"clear,  precise,  and    indubitable"  to  leave  the 
question  to  the  jury. 

Stine  r.  Sherk,  1  W.  &  8.  195. 

Irwin  r.  Shoemaker,  8  Id.  7o. 

Dean  v.  Fnller,  4  Wright,  474. 
The  necessity  for  adhering  to  these  rules  is 
more  imperative  since  the  Act  of  1869,  allowing 
parties  to  testify  in  their  own  behalf. 

Martin  v.  Berens,  17  Sm.  459. 

Faucett  et  al.  v.  Currier,  109  Mass.  79  ;  S.  C,  115 
Mass.  21. 

J.  G.  McAlarney  and  J,  TT.  Simonton,  for  de- 
fendant in  error.     The  facts  of  the  case  were  for 


the  jury,  and  were  fairly  left  to  them.  The  Judge 
went  as  far  as  he  could  without  giving  a  binding 
instruction  to  find  for  defendant.  >  The  plaintiff 
was  a  competent  witness  to  show  fraud  in  obtain- 
ing the  release. 

June  2.  The  Court.  The  only  error  as- 
signed to  the  charge  of  the  Court  is  on  the  subject 
of  the  release  by  the  plaintiff  given  in  evidence 
by  the  defendants.  Its  execution  was  not  denied. 
It  was  submitted  to  the  jury  to  find  whether  it 
was  obtained  by  fraud  There  was  no  evidence 
given  upon  the  trial,  as  far  as  appears  upon  this 
record,  to  justify  such  a  submission.  The  learned 
Judge  himself  said  in  his  charge  :  ''  Whilst  the 
credibility  of  the  witnesses  and  weight  of  evidence 
is  for  you,  we  do  not  hesitate  to  say  that  we  fail 
to  see  any  sufficient  evidence  to  justify  the  jury 
in  a  conclusion  of  fraud  to  set  aside  the  written 
evidence^ — the  release  in  this  case."  Why,  then, 
should  it  have  been  submitted?  The  scintilla 
doctrine  has  been  long  exploded.  If  believing 
the  plaintiff's  witnesses,  there  was  not  enough 
upon  which  to  found  a  reasonable  conclusion,  it 
is  not  a  question  of  the  weight  of  evidence,  but 
there  is  no  evidence  at  all. 

Putting  aside  entirely  the  testimony  of  Wil- 
liams, the  subscribing  witness,  who  swore  that 
Shay  had  agreed  before  to  execute  such  a  release 
if  he  was  paid  the  funeral  expenses  of  his  child — 
that  he  read  to  him  the  release  portion — explained 
it  to  him — that  he  thereupon  took  the  paper  in 
his  hand  for  the  two  minutes,  and  then  signed — 
there  was  nothing  in  Shay's  own  testimony  to 
raise  the  question.  All  he  said  was  :  *'  I  went 
to  see  him  (Williams) — paper  lying  before  him. 
He  told  me,  here  is  receipt  of  funeral  I  signed, 
and  he  paid  me.  I  can't  read  or  write.  (Release 
shown  witness.)  This  is  my  name.  I  may  have 
signed  it  twice.  The  paper  was  not  read  to  me." 
He  does  not  pretend  that  he  told  Williams  that 
he  could  not  read,  and  asked  to  have  it  read  or 
explained.  There  was  nothing  untrue  in  what 
he  says  Williams  told  him.  Below  the  release 
was  a  receipt  for  the  funeral,  which  he  also 
signed.  As  he  wrote  his  name,  Williams  had  a 
right  to  presume  that  he  could  read,  and  had 
read  it  He  was  not  required  to  read  or  explain 
it  to  him,  unless  requested.  As  is  said  by  Chief 
Justice  Gibson,  in  Greenfield's  Estate  (2  Harris, 
496),  "  If  a  party  who  can  read  will  not  read  a 
deed  put  before  him  for  execution  ;  or  if,  being 
unable  to  read,  will  not  demand  to  have  it  read 
or  explained  to  him,  he  is  guilty  of  supine  negli- 
gence, which,  I  take  it,  is  not  the  subject  of  pro- 
tection, either  in  equity  or  at  law."  Shay  did 
not  even  deny  that  he  knew  what  he  was  signing 
— that  it  was  a  release  of  all  his  claim  upon  the 
company,  in  consideration  of  a  sum  of  money 
sufficient  to  pay  the  funeral  expenses. 

It  has  been  more  than  once  held  that  it  is 
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error  to  snbmit  a  question  of  fraud  to  the  jury 
upon  slight  parol  evidence  to  overturn  a  written 
instrument.  The  evidence  of  fraud  roust  be 
clear,  precise,  and  indnbital)le,  otherwise  it  shonld 
he  withdrawn  from  the  jury.  (StiuQ  v,  Sherk, 
1  W.  &  S.,  195  ;  Irwin  v.  Shoemaker,  8  W.  &  S. 
75  ;  Dean  if.  Fuller,  4  Wright,  474.) 

Since  parties  are  allowed  to  testify  on  their 
own  behalf,  it  has  l>ecome  still  more  necessary 
that  this  important  rule  should  be  strictly  ad- 
hered to  and  enforced. 

Judgment  reversed. 

Opinion  by  Suarswood,  J.  Williams,  J., 
absent. 


Peter  v.  Schlosser. 


March  20. 


Justice  of  peace — Want  of  jurisdiction — Claim 
over  $100  reduced  by  admitted  set-off^ — 
Transcript  of  justice'' s  record — Evidence — 
Act  of  20  March,  1810. 

In  a  civil  snit  before  a  jnstfce  of  the  peace,  the  sum 
demanded  is  the  teftt  i.f  jtirisiHcticii.  If  the  plaiiitilTs 
demand  exceeds  $100,  the  justice  has  no  jarisdiction. 
It  is  immaterial  that  the  plaintiff  admits  a  Pet-off  re- 
dacing  it  below  that  amount,  even  though  he  so  in- 
formed the  justice  before  suit  brought. 

Tlie  true  spirit  and  intent  of  the  Act  of  1810  (Purd. 
Big.  847,  pi.  30)  is,  that  the  justice  shall  not  investi- 
gate and  consider  any  claim  exceeding  $100.  It  is 
not  the  amount  of  the  judgment  which  gives  jurisdic- 
tion—it is  the  **  sum  demanded."  No  delay  in  making 
the  olijection  can  cure  the  defect ;  as  consent  cannot 
give  jurisdiction,  the  objection  may  be  made  after 
appeal,  trial,  and  verdict  in  the  Common  Pleas. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

This  was  an  appeal  from  the  judgment  of  a 
jnstice  of  the  peace,  in  favor  of  Benjamin  J. 
Schlosser,  against  San  tee  Peter,  for  $37.44. 

On  the  trial,  before  Lonqaker,  P.  J.,  the 
plaintifiT,  Schlosaer,  testified,  on  cross-examina- 
tion, that  he  claimed  before  the  ju.stice  the  sum 
of  $137.78  for  goods  sold  nnd  deh'vercd;  that 
the  defendant  claimed  a  set-off  of  $107.34,  part 
of  which  was  allowed  and  part  disallowed  ;  that 
he,  plaintifl^  did  not  deny  certain  credits,  but 
entered  no  credit  in  his  books  ;  that  he  made  the 
whole  of  this  claim  before  the  justice,  and  said 
the  defendant  might  bring  in  his  set-off. 

The  justice's  transcript  showed,  also,  that  the 
plaintiO's  whole  claim  was  $137.78  ;  and  that  on 
the  trial  before  him,  after  hearing  the  parties  and 
witnesses,  he  (the  justice)  made  certain  deduc- 
tions, leaving  the  plaintiff's  claim  $128.28  ;  that 
the  defendant  made  a  further  claim  of  set-off 
amonnting  to  $90.84,  leaving  a  balance  of  $37.44 
in  favor  of  plaintiff,  for  which  amount  he  entered 
judgment  for  plaintiff.     The  justice  testified  that 


the  record  was  correctly  made  out,  but  that, 
before  suit  was  brought,  plaintiff  said  there  was 
a  set-off  to  reduce  the  claim  to  about  $50,  and 
admitted  that  he  owed  defendant  for  hauling  logs. 

The  defendant,  at  several  stages  of  the  trial, 
moved  for  a  non-suit,  on  the  ground  that  the 
justice's  record  and  the  testimony  showed  thai; 
the  plaintiff's  claim  before  the  justice  was  foi* 
more  than  $100,  and  therefore  the  justice  had  no* 
jurisdiction.  These  motions  were  denied  by  the 
Court.  The  defendant  requested  the  Court  to 
charge  that  the  record  showed  conclusively  want 
of  jurisdiction.  This  point  was  answered  in  the 
negative. 

The  charge  of  the  Court  was  not  brought  up 
with  the  record ;  but  it  appeared  by  a  supple- 
mental paper-book  of  the  plaintiff  that,  after  the 
jury  had  come  in,  and  pending  a  discussion  re- 
specting some  disputed  items,  alleged  to  be  on  a 
partnership  account,  the  defendant,  after  the  re- 
sult was  known,  but  before  verdict  rendered,  ex- 
cepted to  the  charge,  which  exception  the  Court 
refused  to  allow,  on  the  ground  that  it  was  too 
late.    A  bill  was,  however,  sealed  to  such  refusal. 

Verdict  and  judgment  for  plaintiff  for  $32.50. 
The  defendant  took  this -writ,  and  assigned  for 
error  the  overruling  the  motions  for  a  non-suit 
and  the  refusal  of  his  point. 

John  D.  Stiles,  for  plaintiff  in  error. 

This  was  an  adverse  proceeding,  in  which  all 
the  evidence,  record  and  parol,  shows  that  the 
plaintiff's  original  claim  before  the  justice  ex- 
ceeded $100.    The  set-off  likewise  exceeded  $100, 
and,  whether  admitted  or  proved  on  the  trial 
before  the  justice,  there  was  no  jurisdiction  as  to 
either  the  claim  or  the  set-off. 
Collins  r.  Collins,  1  Wr.  387. 
Stroh  r.  Uhritdi,  1  W.  &  S.  57. 
Millikeu  &  Co.  v.  Gardner,  1  Wr.  456. 
Funk  V.  Ely,  2  Sui.  442. 

The  justice's  record  must  determine  the  sum 
demanded,  and  it  cannot  be  contradicted  or  varied 
by  parol. 

Coffman  v.  Hampton,  2  W.  &  S.  387. 

Edmund  J,  More,  for  defendant  in  error. 

The  plaintiff  told  the  justice,  before  suit  brought, 
that  his  claim  was  $137  78,  but  that  he  admitted 
a  set-off,  which  would  reduce  the- claim  to  about 
$53.  This  was  substantially  telling  him  that  the 
"  sum  demanded"  was  $53.  The  judgment  of  the 
justice  was  for  $37.44.  It  is  a  quibble  of  words? 
to  deny  jurisdiction  where  the  net  sum  actually 
claimed  is  a  balance  under  $100,  of  a  claim 
originally  above  that  amount.  Jurisdiction  of 
such  a  claim,  where  there  has  been  mutual  deal- 
ings between  the  parties,  is  recognized  in  Collins 
V.  Collins,  and  the  other  cases  cited  on  the  other 
side,  and  also  in — 

Dnrrah  r.  Wamach,  1  Penna.  Rep.  22. 
deader  r.  Yeates,  5  Wh.  94. 
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May  8.  The  Court.  The  record  does  not 
show  any  exception  to  the  charge,  nor  to  the  an- 
swers of  the  Court  on  the  points  submitted.  The 
only  question,  then,  is  whether  the  record  shows 
want  of  jurisdiction  ?  The  case  originated  before 
a  justice  of  the  peace,  by  summons  under  the  Act 
of  1810.  By  that  Act  jurisdiction  is  given  to  a 
justice  of  the  peace  only  *'  in  cases  where  the  sum 
demanded  is  not  above  one  hundred  dollars."  But 
a  creditor  who  has  a  claim  on  his  debtor  exceed- 
ing one  hundred  dollars  cannot  give  jurisdiction 
to  a  justice  by  allowing  a  credit  to  the  defendant 
of  a  distinct  and  independent  debt  saas  to  reduce 
his  own  demand  below  $100.  (Stroh  v.  Uhrich, 
1  W.  &  S.  57.)  However  large  the  claim  may 
have  been,  yet,  if  it  has  been  reduced  by  direct 
payments  to  a  sum  not  exceeding  oce  hundred 
dollars,  the  justice  has  jurisdiction.  (Collins  u 
Collins,  1  Wright,  387).  But  no  part  of  the 
principal  can  be  thrown  away  in  order  to  give  the 
justice  jurisdiction.  (Evans  v.  Hall,  9  Idem, 
235.) 

The  true  spirit  and  intent  of  the  Act  is,  that 
the  justice  shall  not  investigate  and  consider  any 
claim  exceeding  the  sum  mentioned  in  the  Act. 
It  is  not  the  amount  of«the  judgment  which  gives 
jurisdiction.  It  is  in  the  words  of  the  Act  "  the 
sum  demanded.''  When  the  defendant  is  brought 
before  the  justice  by  adverse  process,  and  the 
amount  in  controversy  exceeds  the  jurisdiction  of 
the  justice,  no  mere  delay  in  making  the  objection 
can  give  jurisdiction.  As  consent  cannot  give 
it,  the  objection  may  be  made  after  trial  and 
verdict  in  Court     (Collins  v.  Collins,  supra.) 

The  question  then  in  this  case  is,  did  the  **8um 
demanded''  exceed  one  hundred  dollars  ?  The 
transcript  shows  that  the  summons  issued  Decem- 
ber 9,  1861,  returnable  on  the  16th.  December 
11th,  plaintiff  filed  his  claim  for  goods  sold; 
"  whole  amount  of  claim  $137.78."  On  a  second 
meeting  of  the  parties,  and  after  hearing  testi- 
mony, the  transcript  further  states  that  the  justice 
made  a  deduction,  **  leaving  the  plaintiff's  claim 
the  amount  of  $128.28."  The  defendant  below 
claimed  set-off,  and  the  judgment  was  in  favor  of 
the  plaintiff  for  $37.44.  Thus  it  U  shown  by  the 
record,  the  only  sum  demanded  or  claimed  by  the 
plaintiff  was  $137.78.  The  justice  examined  and 
investigated  that  claim.  On  the  trial  the  justice, 
not  the  plaintiff,  reduced  the  claim  or  sum  de- 
manded to  $128.28.  At  no  time  was  the  sum 
demanded  brought  within  the  limits  fixed  by  the 
Act  of  Assembly.  The  plaintiff's  claim  was  not 
reduced  by  any  evidence  given  either  by  himself 
or  by  the  defendant  of  payment.  It  was  reduced 
solely  by  separate  and  distinct  items  of  set-off. 
Jurisdiction  cannot  thus  be  given.  (Bower  v, 
McCormick,  23  P.  F.  Smith,  427.) 

Judgment  reversed. 

Opinion  by  Mercur,  J.    Williams,  J.,  absent. 


July,  '74,  108. 


Borke  t.  Maxwell  et  al 


Feb.  18. 


Province  of  Court  and  jury — Charge  q/  the 
Court — Bight  of  the  Judge  to  exioress  an  opin^ 
ion  on  the  evidence — Limits  of  nuch  right 

Although  the  right  of  a  Judge  to  express  an  opinion 
on  the  evidence  is  undonbted,  yet  a  charge  so  forcible 
in  its  character  as  almost  to  sweep  away  the  jury's 
freedom  of  decision  will  not  be  sustained. 

A  final  instruction  to  the  jury  that  matters  of  fact 
are  entirely  for  them  will  not  validate  a  charge  other- 
wise unfair  and  one-sided. 

Error  to  the  District  Court  of  Philadelphia  Co. 

Assumpsit  by  Michael  R>  Burke  against  Anna 
G.  Maxwell,  Van  Camp  Bush,  and  William  E. 
Smith,  administrators  of  Ebenezer  Maxwell,  for 
$4000,  the  par  value  of  800  shares  of  stock  of 
the  Tarr  and  Scott  Farm  Oil  Company,  The  narr. 
alleged  that  in  consideration  of  the  purchase  of 
this  stock  by  Burke  from  Maxwell,  the  latter 
guaranteed  that  within  six  months  from  the  time 
of  the  purchase  it  would  sell  in  the  market  for 
seven  dollars  per  share ;  and  that  the  stock  never 
sold  for  the  price  warranted,  but  became  utterly 
worthless.  Pleas,  non-assumpsit,  statute  of  limi- 
tations, payment  with  leave,  etc. 

Ebenezer  Maxwell,  of  the  firm  of  Bangs  and 
Maxwell,  was  one  of  the  projectors  of  the  Tarr 
and  Scott  Farm  Oil  Company.  He  employed 
M.  R.  Burke,  the  bookkeeper  of  the  firm,  to  sell 
stock  at  the  par  value  of  $5  per  share.  Burke 
alleged  that  he  himself  purchased  800  shares  ou 
the  guarantee  set  forth  in  the  narr.,  olfering  as 
evidence  of  the  transaction  the  following  certifi- 
cate:— 


Papsr 

"A." 

James  Wood      . 

.     500  shares. 

Howard  D.  Thomas 

.     600      " 

Edw.  J.  Heraty . 

.      £;00       "' 

AL  R,  Burlcf.      . 

.     600      " 

J.  L.  McCartney 

.     250       '• 

John  F.  (jauudu 

.     200       " 

Hugh  Fitzpatrick 

.     100       '* 

Tliomas  Wilson 

.     100       " 

M,  R.  Burke      . 

.     250       " 

James  Gibbon    . 

.       75       ** 

John  D.  Baily   . 

.      26      " 

Total . 

, 

• 

.  3000  shares. 

I  have  authorized  M.  R.  Burke  to  issue  my  gnaran^ 
tee  for  the  value  of  the  above  sliares  to  tiie  parties 
named  therein,  when  organized,  viz.,  |7  por  sliare. 

E.  MAXWELL. 

Philadtlphla,  12mo.  7,  '64.  i 

J.  L.  McCartney  testified  as  follows  :  **I  asked 
him  (Maxwell)  if  he  sold  Burke  any  of  the  stock. 
He  said  several  hundred  shares.  I  asked  him 
what  he  had  charged  Burke,  lie  said  five  dol- 
lars per  share;  he  said  that  he  would  give  me 
the  stock  on  the  same  terms ;  that  he  had  given 
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Barke  a  guarantee  that  if  the  stock  did  notbrin^ 
from  $7  to  $10  in  six  months  he  would  refund 
the  money.  I  then  took  250  shares,  and  paid 
$1250  to  Maxwell,  and  got  his  receipt,  I  think; 
I  cannot  tell  what  became  of  the  receipt,  I  sup- 
pose I  must  have  given  it  up  at  the  time  I  got 
niy  certificate.  Maxwell  said  Burke  had  bought 
800  shares ;  I  paid  particular  attention,  and  the 
stock  never  brought  a  cent  after  that,  either  at 
private  or  public  sale." 

Two  certificates  dated  March  15  and  16  for 
600  and  200  shares  Tarr  and  Scott  Farm  Oil 
Company,  in  the  name  M.  R.  Burke  were  put  in 
evidence;  also  receipts  from  the  oil  company  to 
Borke,  showing  payments  for  2250  shares  of 
stock.  It  was  shown  by  the  stock  ledger  of  the 
company  that  certificates  therefor  were  issued  to 
him ;  but  it  was  admitted  that  these  included  the 
shares  sold  by  him  as  agent  for  Maxwell. 

Maxwell  died  September  10,  1870,  and  on  April 
25,  1871,  Burke  brought  this  suit  against  his  ad- 
ministrators.   , 

The  defendants  alleged  that  Burke  never  paid 
anything  for  his  shares,  but  that  Maxwell  trans- 
ferred them  to  him  in  consideration  of  his  service 
in  selling  stock,  it  being  understood  that  the 
guarantee  did  not  apply  to  them.  Witnesses  tes- 
tified that  Burke  overdrew  $1400  on  his  account 
with  Bangs  and  Maxwell  during  the  latter  part 
of  the  year  1870,  and  that,  when  attempts  were 
made  to  collect  this  sum,  he  said  that  unless  the 
claim  was  withdrawn,  he  would  cause  oil  suits  to 
be  broaght  against  Maxwell's  estate,  which  would 
make  it  suffer  more  than  the  amount  of  the  claim. 

Lynd,  J.,  said  in  his  charge :  [**  The  burden  of 
proof  in  this  case  is  on  the  plaintiff.  It  would 
le  on  the  plaintiff  in  any  event.  It  would  be  in 
any  event  if  an  ordinary  case.  It  is  much  more 
upon  him  when  the  circumstances  are  so  unusual. 

.  .  .  Burke  must  satisfy  you  he  had  $4000  to 
put  into  it.  .  .  .  With  all  that  I  have  stated,  it 
by  no  means  follows  that  the  important  element 
of  the  plaintiff's  case  has  been  made  out :  that 
in  point  of  fact  he  did  buy  of  Mr.  Maxwell  800 
shares  of  the  stock  and  pny  him  $4000.  .  .  . 
McCartney  testifies  that  Maxwell  told  him  that 
Burke  had  paid  him,  and  Burke  held  receipts  which 
would  indicate  he  had  bought  800  shares,  and  a 
much  greater  number  of  shares,  and  got  certifi- 
cates for  the  stock.  If  these  two  elements  stood 
alone,  if  the  certificates  were  for  800  shares,  I 
think  you  would  have  no  difficulty  in  reaching  a 
coDclosion  that  plaintiff's  contention  is  right. 
But  unfortunately,  as  I  view  the  case,  these  ele- 
ments of  testimony  don't  stand  alone.  They  are 
accompanied  by  other  facts  and  considerations 
which  modify  and  nullify  them.  And  one  of  the 
most  important  facts  is  a  negative  one,  that  is  to 
say,  there  is  no  proof  before  you  or  attempt  to 
prove  that  Mr.  Burke  ever  had  $4000  to  put  into 
Vol.  III.— 4 


the  stock.  In  an  'ordinary  case,  it  would  be  ob- 
vious, you  could  decide  the  case  with  much  more 
satisfaction  if  it  was  shown  that  Mr.  Burke  had 
that  money  at  any  time.  It  is  a  very  patent  and 
pregnant  circumstance  that  this  case  is  presented 
to  you  without  any  circumstances  to  show  where 
the  money  came  from  with  which  he  purchased, 
if  he  did  purchase  from  Maxwell  this  stock.  The  , 
only  fact  we  do  have  in  this  connection  is  against  J 
him.  For,  years  after,  when  he  demanded  a 
larger  salary,  we  find  him  to  have  been  receiving 
before  only  $1200  a  year.  We  find  he  had  a  wife 
and  family  depending  on  him.  A  man  who  only 
had  a  wife  depending  on  him  might  save,  but 
with  a  family  in  these  times  it  would  be  rather 
difficult.  I  may  say,  gentlemen,  in  this  connec- 
tion, in  the  absence  of  evidence  to  the  contrary, 
you  are  at  liberty  to  regard  your  own  experience 
in  making  inferences  from  evidence.  As  to  the 
matter  of  salary,  you  are  at  liberty  to  regard  your 
own  experience.  If  you  believe  that  Burke  did 
not  get  more  than  $1200  a  year,  you  might  find 
that  he  could  not  well  save  much.  The  absence  of 
that  evidence  is  negative  testimony  of  a  very  dam- 
aging character  to  plaintiff's  case.  .  .  .  Again, 
Mr.  Bu  rke's  relations  to  Mr.  Maxwell  were  very 
confidential.  Mr.  Burke  understood  the  whole 
enterprise  very  well ;  we  may  assume  he  did.  We 
may  assume  that  Burke  knew  that  Mr.  Maxwell 
was  not  engaged  in  the  enterprise  without  making 
a  handsome  profit,  even  if  Burke  did  not  know^ 
the  figures.  We  may  ask  ourselves  with  thi:^ 
assumed  knowledge  whether  he  would  have  paid 
a  full  price  which  was  charged  to  others  in  the 
general  market,  whether  if  he  did  buy  he  would 
not  have  been  put  on  better  terms.  And  yet  he 
claims  that  he  bought  not  only  800  shares,  but 
paid  the  full  $5  per  share.  Again,  we  may  natu- 
rally assume  that  he  knew  well  these  transactions 
of  Mr.  Maxwell,  and  was  a  helper  with  him.  He 
assisted  him  to  get  off  these  shares.  The  men 
whose  names  you  find  on  the  paper  were  the 
friends  and  acquaintances  of  Mr.  Burke.  You 
may  assume  he  made  considerable  efforts  to  in- 
duce them  to  subscribe  to  2250  shares. 

"  We  may  naturally  susjiect  he  was  paid  in  oil 
stock,  and  would  have  taken  his  chances  whether 
this  stock  would  be  worth  $7  per  share.  Under 
such  circumstances  he  would  not  be  entitled  to 
any  guarantee.  Burke  admits,  as  to  the  guaran- 
tee part  of  it,  this  paper  is  a  sham.  ...  If 
paper  'A'  is  without  meaning  as  to  the  guaran- 
tee, is  it  any  use  as  to  the  purchase,  or  proof  of 
the  fact  that  there  was  any  purchase  at  all  ?  But 
did  not  the  paper  make  it  necessary  that  Max- 
well when  applied  to  by  McCartney  and  other 
people  should  not  falsify  it  by  word  of  mouth  ? 
Did  not  Burke  and  Maxwell  understand  just 
what  the  paper  was  for?  Did  not  they  fully  un- 
derstand one  another  ?     When  Maxwell  stated  to 
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McCartney  that  Burke  had  bought,  was  it  not  the 
same  sham  that  the  paper  itself  was?  Is  it  fair 
now  for  Burke  to  set  it  up  as  a  verity  ?].... 

*'  It  is  proper  to  call  your  attention  here  to  the 
fact  that  I  have  not  instructed  you  as  to  any  mat- 
ter of  law.  In  all  I  have  said,  substantially, 
there  is  no  law,  and  I  am  simply  giving  you  my 
'  impressions  of  this  case.  You  are  not  bound  at 
all  by  anything  I  have  said.  It  may  be  for  want 
of  explanation  I  have  entirely  mistaken  the  whole 
subject  matter;  that  what  I  have  regarded  as 
points  being  against  plaintiff  are  without  force. 
If  on  consultation  with  each  other  yon  reach 
such  conclusion,  you  may  disregard  all  I  have 
said ;  all  this  is  for  you  exclusively.  Instructions 
as  to  mere  matter  of  fact — as  to  what  the  evi- 
dence has  been — as  to  the  weight  of  it,  or  infer- 
ences it  will  bear,  are  all  for  your  consideration. 
You  are  the  judges  of  the  whole  matter. 

["  You  may  have  noticed  that  very  rarely  in 
the  cases -brought  before  you  have  I  instructed 
you  as  to  facts ;  I  have  instructed  you  as  to  the 
law,  but  left  the  facts  to  yon.  This  case,  how- 
ever, is  a  remarkable  one  and  an  important  one, 
and  I  have  deemed  it  important  to  present  views 
which,  were  I  in  the  jury-box,  would  control  me 
in  giving  my  verdict  against  the  plaintiff.]  You 
are  not  bound  by  it ;  if  it  don't  accord  with  your 
own  reflections,  you  may  disregard  it.  .  .  .  [I 
think  Burke's  sole  fault  consists  in  using  this 
r  paper  for  a  purpose  for  which  it  was  never  made. 
He  is  using  it  to  give  corroboration  to  another 
branch  of  his  case.  There  are  a  great  many  de- 
grees of  wickedness  in  this  world.  I  don't  think 
that  Burke's  wickedness  amounts  to  a  capacity 
for  direct  crime,  while  if  my  impressions  are  cor- 
rect his  fault  is  very  considerable.  .  .  .  Should 
you  find  against  plaintiff  as  to  the  oil  stock  guar- 
antee, you  will  have  still  to  consider  the  question 
of  set-off,  and  if  you  find  there  was  an  overdraft 
of  $1400,  you  will  have  to  find,  not  merely  a  ver- 
dict for  defendants,  but  will  find  due  them  so  much 
as  the  overdraft  amounts  to."] 

Verd ict  and  j  udgment  for  defendan  t  for  $  1 7  02. 40, 
the  amount  of  the  overdraft  with  interest.  The 
plaintiff  took  this  writ,  assigning  for  error  (in 
numerous  specifications)  the  portions  of  the 
charge  in  brackets. 

J,  G.  Johnson,  for  the  plaintiff  in  error. 

A  charge  such  as  this,  in  many  respects  unsup- 
ported by  the  evidence,  and  so  forcible  in  its  cha- 
racter as  almost  to  sweep  away  the  jury's  freedom 
of  decision,  far  transcends  the  Judge's  powers. 
Ins.  Cq.  v.  WaldoQ,  12  Johns.  51%, 
Ditmars  r.  CoiuHU,  11  Wr.  337. 
Mobnej  V,  Kvans,  1  Sm.  84. 
ttaUton  V.  Groff,  5  M.  278. 

G.  Junkin  (with  him  G.  E.  Morgan),  .contra. 

It  is  not  only  the  right  but  the  duty  of  the 
Judge  to  express  an  opinion  on  the  facts  of  the 
case  in  his  charge,  provided  he  does  not  mislead 


the  jury  as  to  their  duty  and  power,  or  control 
their  deliberations  and  decision. 

Ditraars  v.  Commonwealth,  11  Wr.  337. 

Mohnej  v,  E^nns,  1  Sm.  84. 

March  13.   The  Court.    The  right  of  a  Judge 
to  express  an  opinion  upon  the  evidence  has  been 
recognized  in  a  number  of  cases.     In   Ditmars 
u  Commonwealth  (11  Wright,  335),  it  was  said 
by  Thompson,  J.  :  "  It  is  not  error  upon  the  part 
of  the  Court  to  express  an  opinion  merely  upon 
the  facts  of  the  case,  if  they  are  properly  referred 
to  the  jury.    It  is  often  very  proper  to  do  so.     It 
aids  the  jury,  and  subserves  the  ends  of  justice. 
Care  must  always  be  taken,  however,  not  to  in- 
fringe the  province  of  the  jury,  so  as  to  relieve 
them  from  the  full  responsibility  of  pronouncing 
an  intelligent  judgment  upon   them   for  them- 
selves."    The  Judge  has  a  right  to  aid  the  jury 
by  an  expression  of  his  opinion  upon  the  effect 
of  the  evidence,  but  not  bo  as  to  mislead  them  or 
control  their  deliberations     (Mohncy  v.  Evans, 
I  P.  F.  S.  80.)     And  it  must  be  done  in  such  a 
manner  as  not  to  be  one-sided  or  unfair.    (Ralston 
V,  Groff,  5  P.  F.  S.  276.)     The  learned  Judge 
who  tried  this  cause  in  the  Court  below,  went  far 
beyond  any  recognized  rule  in  his  discussion  of 
the  evidence.     It  may  very  well  be  that  he  re- 
garded it  as  a  case  which  to  some  extent  justified 
him  in  influencing  the  jury.     But  even  if  such 
were  his  views  he   went  too  far.     There  can 
hardly  be  a  doubt  but  that  his  charge  controlled 
the  jury.     It  is  true  that  near  its  close  he  told 
them  that  they  were  not  bound  by  his  views,  and 
might  disregard  them,  yet  almost  in  the  same 
breath  he  informed  them  that  if  he  were  in  the 
jury-box  he  would  find  against  the  plaintiff.    This, 
taken  in  connection  with  the  whole   tone  and 
tenor  of  the  charge,  bore  so  heavily  upon  the 
plaintiff  as  to  leave  him  scarcely  a  chance.    This 
was  practically  controlling  the  verdict.     Where 
there  is  sufficient  evidence  upon  a  given  point  to 
go  to  the  jury,  it  is  the  duty  of  the  Judge  to 
submit  it  calmly  and  impartially,  and  if  the  ex- 
pression of  an  opinion  upon  such  evidence  be- 
comes a  matter  of  duty  under  the  circumstances 
of  the  particular  case,  great  care  should  be  exer- 
cised that  such  expression  should  be  so  given  as 
not  to  mislead,  and  especially  that  it  should  not 
be  one-sided.    The  evidence,  if  stated  at  all,  should 
be  stated  accurately,  as  well  that  which  makes  in 
favor  of  a  party  as  that  which  makes  against 
him      Deductions  and  theories  not  warranted  by 
the  evidence,  should  be  studiously  avoided.   They 
can  hardly  fail  to  mislead  the  jury  and  work  in- 
justice.    Tested  by  the  principles   I   have  indi- 
cated, there  was  error  in  the  portions  of  the 
charge  referred  to  in  the  first,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  and  tenth  assignments.  We 
have  no  doubt  the  learned  Judge  intended  to  do 
exact  justice,  but  he  unwittingly  stepped  over  the 
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liDe.  So  far  from  the  char^^e  being  a  calm  im- 
partial presentation  of  the  eTidence,  some  portions 
of  it  at  least  went  for  beyond  the  evidence. 

Deductions  and  theories  are  drawn,  which  if 
not  wholly  unsupported,  should  have  been  left  for 
the  jury.  I  have  looked  in  vain  through  the  tes- 
timony for  anything  to  justify  such  expressions 
as  these :  "  Again  we  may  natnrally  assnme  that 
he  knew  well  these  transactions  with  Maxwell, 
and  was  a  helper  with  him."  ..."  You 
may  assnme  he  made  considerable  efforts  to  in- 
duce them  to  subscribe  to  2250  shares."  .  .  . 
"  We  may  naturally  suspect  he  was  paid  in  oil 
stock,  and  would  have  taken  his  chances,  whether 
this  stock  would  be  worth  $7  per  share,"  and 
again,  "Burke  admits,  as  to  the  guarantee  part 
of  it,  this  paper  is  a  sham."  Mr.  Burke  was  not 
examined,  and  the  record  utterly  fails  to  disclose 
any  such  admission.  It  is  needless  to  particular- 
ize further.  Similar  errors  run  all  through  the 
charge. 

Tiiere  was  also  error  in  the  instruction  con- 
tained in  the  third  assignment.  It  was  not  es- 
sential for  the  plaintiff  to  prove  that  he  had  $4000 
to  put  in  this  stock.  It  was  no  part  of  his  case. 
He  may  have  purchased  it  without  the  money ; 
a  large  proportion  of  the  business  transactions  of 
the  world  are  based  upon  credit.  The  validity  of 
a  contract  does  not  depend  as  a  matter  of  law 
upon  a  cash  consideration.  We  perceive  no  error 
in  the  remaining  assignments. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Paxson,  J.   Williams,  J.,  absent. 

[CA  Mnsselman  r.  R.  R.  Co.,  2  Weekly  Notes,  105  ; 
Central  R.  R.  Co.  of  N.  J.  p.  Green,  Id.  690.] 


May,  '76,  36.   Shirley  y.  Entricken.  May  17. 

Practice  —  Costs  —  Jurisdiction  of  Common 
Pleas — Demand  exceeding  $100 — Set-off- 
Direct  payments — Act  of  loth  March,  1810, 
§26. 

If  a  plaintifiTs  claim  for  a  snm  ezoeeding  $100  be 
redoced  below  that  amount  hy  the  nllovrance  of  a  set- 
off and  DOt  by  evidence  of  direct  pajinents,  he  miij 
recover  costs  ;  in  snch  case  an  affidavit  that  plaintiff 
believed  that  the  debt  exceeded  $100  is  not  essential 
to  a  recovery. 

A  credit  claimed  by  an  agent  for  compensation  for 
services,  in  an  action  against  him  by  hi:i  principal  for 
the  balance  in  his  hands,  is  to  be  regarded  as  a  set-off 
and  not  as  evidence  of  direct  payments. 

Error  to  the  Common  Pleas  of  Huntingdon 
County. 

Case  stated  for  the  opinion  of  the  Court  below 
in  the  nature  of  a  special  verdict,  in  which  En- 
tricken was  plain ti fir,  and  Shirley  defendant,  each 


party  reserving  the  right  to  a  writ  of  error.  The 
defendant  was  the  plaintiflPs  agent,  for  the  sale  of 
land,  and  collection  of  rents  and  debts.  The 
plaintiff  believing  him  to  be  considerably  in  debt, 
after  repeated  demands  for  a  settlement,  brought 
an  action  of  assumpsit,  and  filed  a  declaration 
containing  the  common  counts,  laying  the  dam- 
ages at  $2000.  No  aflBdavit  that  the  plaintiff 
believed  that  the  debt  exceeded  $100,  was  filed. 
There  was  a  reference  to  arbitrators,  before  whom 
upon  the  plaintiflTs  call  the  defendant's  books 
were  produced,  containing,  in  addition  to  the  pay- 
ments therein  credited,  an  item  of  $900  as  com- 
pensation for  services  as  plaintiff's  agent.  This 
entry  was  made  subsequently  to  the  bringing  of 
the  suit.  The  charge  was  resisted  by  the  plaintiff 
as  exorbitant,  but  was  allowed  by  the  arbitrators, 
who  awarded  to  the  plaintiff  the  sum  of  $77.45. 
This  sum  the  defendant  then  offered  to  pay,  but 
refused  to  pay  costs.  If  the  Court  should  be  of 
the  opinion  the  plaintiff  is  entitled  to  costs,  then 
judgment  was  to  be  entered  against  the  defendant 
for  the  amount  of  costs  taxed  in  the  case,  other- 
wise judgment  was  to  be  entered  for  the  defen- 
dant. 

The  Court  below  said  :  "  It  is  evident  from  the 
case  stated  that  plaintiflPs  claim  was  reduced 
below  one  hundred  dollars  by  off-set  on  part  of 
defendant,  and,  this  being  the  case,  plaintiff  is 
entitled  to  costs,  and  judgment  is  ordered  to  be 
entered  accordingly." 

The  defendant  took  this  writ,  and  assigned  for 
error  the  entering  of  judgment  for  the  plaintiff  on 
the  case  stated. 

B,  B.  Petriken,  for  the  plaintiff  in  error. 

The  Act  of  20  March,  1810  (Furd.  Dig.  848, 
pi.  31),  is  imperative,  that,  if  the  plaintiff  fail  to 
file  an  affidavit  that  his  claim  exceeds  $100,  he 
shall  not  have  costs  if  the  verdict  be  for  less  than 
that  amonnt.  The  only  exception  to  this  is  that 
if  the  amonnt  be  reduced  below  $100  by  a  set-off, 
the  plaintiff  may  still  have  costs,  but  it  is  other- 
wise where  the  amount  has  been  reduced  by  direct 
payments. 

Stroh  r.  Uhrich,  1  W.  &  S.  57. 
Barry  v,  Mervine,  4Barr,  330. 

The  credit  claimed  by  the  defendant  was  in  the 
nature  of  a  direct  payment  on  account,  and  not 
a  set-off,  because  it  arose  out  of  the  same  subject 
matter  as  the  plaintiff's  demand.  Set-off  arises 
where  the  counter  claim  arises  out  of  a  new  sub- 
ject matter. 

J,  B,  Simpson,  contra. 

The  defendant's  definition  of  setoff  and  direct 
payment  is  erroneous,  and  as  that  definition  is 
the  only  foundation  of  his  argument,  the  writ  of 
error  must  fail. 

Wharton»s  Law  Dictionary,  tit.  "  Set-off." 

May  22.  Thb  Court.  The  facts  set  forth  in 
the  stated  case  show  that  the  controversy  related 
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to^  matters  of  claim  and  defence  far  exceeding  one 
hundred  dollars.  The  plain tiflPs  claim  was  re- 
duced, not  by  direct  payments,  but  by  a  counter 
claim  exceeding  one  hundred  dollars. 

Per  Curiam.    Judgment  affirmed.  Williams, 
J.,  absent. 


'Jan.  '75,  60. 


Johnson's  Appeal. 
In  re  North's  Estate. 


Feb.  24. 


Wills  —  Interpretation  of^When  explanatory 
parol  evidence  is  admissible — Latent  ambi- 
guity. 

When  the  description  of  a  devisee  applies  with 
exactitude  to  one  person,  parol  eyideuoe  is  inadmis- 
sible to  show  that  another  person,  less  exactly  de- 
scribed, is  the  intended  object  of  the  testator's 
bounty. 

Appeal  from  the  Orphans'  Conrt  of  Philadel- 
phia County. 

This  case  was  heard  in  the  Court  below  on 
exceptions  to  the  report  of  an  auditor  (George 
Junkin,  Esq.)  in  the  matter  of  the  estate  of 
Elizabeth  R.  North. 

The  facts  of  the  case  were  as  follows  :  Eliza- 
beth R.  North,  a  maiden  lady  possessed  of  con- 
siderable property,  lived  with  Mrs.  Eliza  Burk 
from  1814  until  her  death  in  1873.  Mrs.  Burk's 
children  were  W.  E.  Burk,  Jas.  Burk,  Rosamond 
Burk,  Caroline  E.  Burk,  Mrs.  Eleanor  Simes, 
and  Mrs.  Julia  Johnson.  By  a  will  made  in 
1869,  and  a  codicil  thereto,  dated  May  4,  1870, 
Miss  North  gave  the  bulk  of  her  estate  to  Mrs. 
Burk  for  life,  and,  at  her  death,  $10,000  to 
Caroline  Burk,  $2000  to  Julia  Johnson,  and 
$6000  to  Rosamond  Burk  for  life,  to  be  divided 
at  her  death  equally  between  William  and  James 
Burk's  children.  On  January  15,  1873,  shortly 
before  her  death,  she  executed  a  second  codicil, 
as  follows:  ** Whereas,  I  now  own  $18,000  of 
the  loans  of  the  city  of  Philadelphia  instead  of 
$16,500,  and  as  I  desire  to  make  some  changes 
in  the  dispositon  of  my  estate,  I  hereby  make 
and  declare  this  codicil  to  be  added  and  explana- 
tory of  my  last  will  and  testament,  confirming  all 
that  is  therein  containefl,  except  so  far  as  I  now 
alter  and  change  it.  I  bequeath  to  Caroline  E. 
Burk,  as  hereinbefore  stated,  two  shares  of  the 
stock  of  the  Philadelphia  National  Bank,  and 
$8000  of  city  loan.  I  hereby  revoke  the  bequest 
of  $2000  to  Mrs.  Julia  Johnson,  and  leave  her 
$500  of  said  loan.  I  hereby  limit  the  bequest  to 
the  children  of  James  Burk,  after  the  decease  of 
Rosamond  Burk,  to  and  among  his  sons  only, 
instead  of  all  his  children.  I  revoke  the  bequest 
of  five  shares  Philadelphia  National  Bank  stock 
to  Mrs.  Louisa  McKee,  and  leave  her  two  shares 
of  said  stock  instead.     I   hereby  give  and  be- 


queath to  Mrs.  Eleanor  Simes,  two  shares  of 
stock  in  the  Philadelphia  National  Bank.  To 
Edwin  M.  Lewis,  one  share  of  the  Philadelphia 
National  Bank,  in  addition  to  the  one  share  of 
the  Farmers'  and  Mechanics'  National  Bank.  I 
hereby  give  and  bequeath  to  Julia  Burk,  William 
E.  Burk,  and  James  Burk,  to  each,  $500  of  the 
city  loan ;  and  I  hereby  direct  that  all  my  be- 
quests be  paid  clear  of  collateral  inheritance  tax. 
All  the  rest,  residue  and  remainder  of  my  estate 
and  effects,  personal,  real  and  mixed,  I  hereby 
give  and  bequeath  to  Caroline  E.  Burk,  except 
my  books." 

The  account  of  the  executors  of  Miss  North's 
will  was  referred  to  George  Junkin,  Esq.,  as 
auditor,  and  before  him  there  appeared  two 
claimants  for  the  $500  bequeathed  in  the  second 
codicil  to  Julia  Burk.  One  of  them  was  Julia 
Burk,  the  daughter  of  James  Burk,  the  other 
Mrs.  Julia  Johnson,  whose  maiden  name  was 
Burk.  In  support  of  the  latter's  claim,  Edwin 
M.  Lewis  was  called,  who  testified  that  he  at- 
tended to  Miss  North's  financial  affairs  during 
the  latter  years  of  her  life;  that  on  January  15, 
1873,  three  days  before  her  death,  she  sent  for 
him  to  write  a  codicil  to  her  will ;  that  in  di« 
recting  him  how  to  draw  it  up,  she  said,  ''  I 
want  to  leave  Mrs.  Johnson  $500,  instead  of 
$2000  of  city  sixes.  ...  I  wish  you  to  put  in 
very  strongly  that  I  desire  that  the  daughters  of 
James  Burk  shall  not  get  anything  at  all ;  they 
have  behaved  very  badly  to  mother  (or  their 
mother) ;  I  wish  to  limit  the  bequest  to  James 
Burk's  sons,  not  his  children ;"  that  when  he 
reminded  her,  after  she  had  finished  her  direc- 
tions, that  all  her  city  sixes  were  not  disposed  of, 
she  said,  ''  I  want  to  leave  Julia,  William  E., 
and  James,  $500  each  of  city  loan ;"  that  when 
she  mentioned  these  names,  she  did  not  follow 
them  with  the  name  Burk,  but  that  he  supposed 
she  meant  Burk,  as  she  had  been  speaking  of  the 
Burks  ;  that  he  then  wrote  out  the  codicil,  which 
he  read  over  to  her;  that  immediately  afterwards 
witnesses  were  called  in,  and  it  was  executed; 
that  no  one  was  present  while  Miss  North  was 
giving  him  the  above  directions,  and  that  during 
the  whole  interview  she  was  very  much  excited, 
especially  about  the  daughters  of  James  Burk. 

In  the  rough  draft  of  Miss  North's  wishes, 
which  Mr.  Lewis  wrote  at  her  dictation  before 
making  out  the  codicil,  the  bequest  was  to  Julia, 
William  E.,  and  James,  each  $500  city  stock,  no 
surname  being  added. 

The  auditor  decided  in  favor  of  Mrs.  Johnson's 
claim,  on  the  ground  that  there  was  a  latent 
ambiguity  in  the  second  codicil  as  to  the  object 
of  this  bequest  sufficient  to  justify  the  admission 
of  parol  evidence  of  the  circumstances  which  at- 
tended the  making  thereof,  in  order  to  get  at  the 
testatrix's  true  meaning. 
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Exceptions  were  filed  by  Julia  Burk  to  this 
finding  of  the  auditor.  These  were  snstained  in 
the  Orphans'  Court,  and  the  legacy  awarded  to 
Julia  Burk.  Julia  Johnson  appealed,  assigning 
for  error  this  decree  of  the  Court. 

J".  G,  Johnson  (with  him  W.  K.  Shryock), 
for  appellants. 

The  latent  ambiguity  in  a  will  which  will  jus- 
tify the  admission  of  parol  evidence  to  fix  the 
object  of  the  testator's  bounty,  exists  not  only 
when  the  description  applies  equally  well  to  two 
or  more  persons,  bat  whenever  each  person  might 
be  held  to  be  described  wUh  legal  certainty,  if  it 
were  not  for  the  existence  of  hostile  claims,  al- 
though perhaps  the  words  apply  more  exactly  to 
one  than  to  the  other.  In  this  case,  if  there  had 
been  no  Julia  Burk  in  existence  when  the  codicil 
was  made,  Mrs.  Johnson  would  have  taken  under 
that  description  \  therefore  she  had  the  right  to 
produce  evidence  to  show  that  she  was  the  per- 
son really  intended  thereby,  even  though  the 
words  more  exactly  applied  to  her  brother's 
daughter. 

Grant  r.  Grant,  L.  R.,   2   P.    &   D.  8 ;    5  Com. 
Fleas,  380;  18  Wt*ekly  Reporter,  576,  951. 

In  re  Fry,  22  W.  R.  679. 

Redfield'8  Americau  Cases  upon  the  Law  of  Wills, 
595,  note. 
B.  bharkey,  contra. 

Parol  evidence  to  explain  a  testator's  intent 
can  only  be  admitted  where  ambiguity  exists. 
But  in  this  case  there  is  no  ambiguity  whatever  ; 
in  a  brief  codicil  each  of  the  claimants,  Julia 
Johnson  and  Julia  Burk,  receives  a  legacy  in  her 
own  name.  But  even  if  admissible,  the  evidence 
does  not  establish  Mrs.  Johnson's  claim,  for  Mr. 
Lewis  expressly  says  that  the  codicil,  with  the 
bequest  to  Julia  Burk,  was  read  to  Miss  North 
before  she  executed  it. 

Kelley  r.  Kellej,  1  Cas.  460. 

Wallize  v,  Wallize,  5  Soi.  242. 

Tucker  v.  Seaman's  ^id  Society,  7  Metcalf,  188, 
204. 

1  Redfield  ou  Wills,  498. 
March  13.  Thb  Court.  There  is  no  ambi- 
gaity  in  the  codicil  to  the  will  of  Elizabeth  11. 
North.  Having  bequeathed  to  Julia  Johnson 
$2000  of  the  city  loan,  in  the  codicil  she  revokes 
this  legacy,  and  in  lieu  of  it  bequeaths  to  her 
$500  of  the  same  loan.  Thus,  Mrs.  Johnson  was 
immediately  before  her  thoughts.  After  this  she 
bad  gone  but  a  few  sentences  until  she  bequeaths 
to  Julia  Burk,  William  E.  Burk,  and  James 
Bark,  each  $500.  If,  as  it  is  contended,  she 
meant  Julia  Johnson,  whose  maiden  name  had 
been  Burk,  and  who  was  a  sister  of  William  E. 
aod  James  Butfk,  it  is  a  little  surprising  that 
when  she  revoked  her  legacy  of  $2000,  she  had 
not  at  once  given  her  in  lien  $1000,  instead  of 
$500  and  then  going  forward  to  give  her  an- 
other $500.  The  idea  of  mistake  seems  to  be 
inconsistent  with  the  matters  clearly  before  her 


mind,  and  the  presence  of  the  name  of  Mrs. 
Johnson,  as  well  as  that  of  Julia  Burk.  There 
is  no  reason  to  doubt  that  Julia  Burk  was  the 
intended  legatee  of  the  second  $500,  all  these  be- 
quests being  of  the  city  loan. 

Per  Curiam.  Decree  affirmed,  with  costs,  and 
the  appeal  dismissed.     Williams,  J.,  absent. 


Jan.  '75.  Jan.  24. 

Eeed,  Assignee  of  Lerch,  v.  Clement. 

Mechanic's  Lien-^-Northumherland  County — 
Act  of  11th  February,  1858  (P.  L.  29)— 
Leasehold  estate — *' Improvements*'  construed 
to  embrace  wagon-maker's  shops. 

Under  the  Act  of  17  Hebruary,  1858  (P.  L.  29),  re- 
lating to  inechaDic^s  liens  in  the  counties  of  Lazerne 
and  Schuylkill,  extended  bj  the  Act  of  12  March,  18G7 
(P.  L.  404)  to  the  county  of  Northumbfrlaud,  a  nie- 
«.  hanic's  lien  was  filed  against  a  blacksmith  and  wagon- 
maker's  shop  erected  for  the  purpose  of  nianufacturiug 
all  kinds  of  vehicles,  on  a  lot  leased  for  a  term  of  years  : 

J^e/r/ (affirming  the  judgment  of  the  Court  below), 
that  the  provisions  of  the  Act  embraced  said  buildings, 
and  were  not  confined  to  coal  lease  estates  and  fixtures. 

Thomas  ».  Smith  ((3  Wr.  68)  affirmed. 

Error  to  Common  Pleas  of  Northumberland 
County. 

Scire  facias  snr  mechanic's  claim  by  Ira  T. 
Clement  against  S.  O.  Heed,  assignee  of  J.  F. 
Lerch.  The  claim  was  for  the  value  of  lumber 
and  other  materials  furnished  to  the  said  Lerch, 
and  used  by  him  in  the  erection  of  a  large  bluck- 
smith  and  wagon-maker's  shop,  upon  a  lot  of 
ground  in  Snnbury,  in  which  he  had  a  leasehold 
interest  for  the  term  of  seven  years,  and  was  filed 
under  the  Act  of  17  February,  1868  (P.  L.  29), 
the  provisions  of  which  were  extended  to  North- 
umberland County  by  the  Act  of  12  March,  1867 
(P.  L.  404).     The  act  of  1858  is  as  follows  :— 

"The  provisions  of  an  act  relating  to  the  liens  of 
mechanics  and  others  upon  buildings,  approved  the 
16th  J'une,  1836,  and  the  several  supplements  thereto, 
are  hereby  extended  to  all  improvements^  engines, 
pumps,  machinery,  screens,  and  fixtures  erected  or 
put  up  by  tenants  of  leased  estates  on  land  of  others 
in  the  counties  of  Luzerne  and  Schuylkill,  and  to  all 
mechanics,  machinists,  and  material -men  doing  work 
or  furnishing  the  articles  or  materials  therefor.  Pro- 
vided, that  the  lien  hereby  created  shall  extend  only 
to  the  interests  of  the  tenant  or  tenants,  lessee  or  les- 
sees therein, and  to  the  improvements,  engines,  pumps, 
machinery,  screens,  and  fixtures,  erected,  repaired,  or 
put  up  by  the  mechanics,  machinists,  persons,  or  ma- 
terial-men entering  liens  thereon.*' 

On  March  2,  1874,  a  rule  to  show  cause  why 
the  lien  should  not  be  stricken  from  the  record 
was  obtained  by  the  defendant  upon  the  following 
grounds:  (1)  It  is  entered  against  a  leasehold 
estate  for  the.  ordinary  purposes  of  business,  etc., 
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which  is  against  both  the  policy  and  express  let* 
ter  of  the  law,  the  tenant  being  in  no  wise  con- 
nected with  the  coal  or  oil  business.  (2)  Because 
such  leasehold  estates  are  no  other  than  personal 
property,  and  cannot,  therefore,  be  bound  by  such 
pretended  lien.  (3)  The  building  it  proposes  to 
bind  by  such  pretended  lien,  is  erected  and  con- 
structed on  a  lot  or  piece  of  ground  in  which  the 
defendant,  J.  F.  Lerch,  had,  and  his  assignee  now 
has,  only  a  term  of  years  as  an  interest. 

The  Court  (Rockefellek,  P.  J.)  discharged 
the  rule,  saying :  "  The  Act  of  12th  March,  1867 
(P.  L.  404),  extends  the  act  relative  to  mechanic's 
liens,  in  the  counties  of  Luzerne  and  Schuylkill, 
approved  17th  February,  1858,  to  the  county  of 
Northumberland.  This  latter  act  has  had  a  con- 
struction put  upon  it  by  the  Supreme  Court,  which 
I  am  bound  to  follow.  In  the  case  of  Thomas  v. 
Smith  (6  Wright,  68),  it  Vas  decided  that  a  me- 
chanic's lien  may  be  filed  against  an  ice  house 
erected  for  the  purpose  of  carrying  on  the  business 
of  storing  and  selling  ice  on  a  lot  leased  for  a  term 
of  years,  and  that  the  act  does  not  apply  to  coal 
lease  estates  only.  This  is  a  mechanic's  lien  upon 
a  large  carriage  and  blacksmith  shop,  as  the  lien 
shows;  it  is,  of  course,  erected  and  used  for  pur- 
poses of  manufacturing  carriages  and  vehicles  of 
all  descriptions,  and  in  every  sense  a  building  or 
improvement,  not  as  an  outhouse  or  appurtenant 
to  a  man's  residence,  *'  but  as  an  independent  and 
separate  structure  for  purposes  of  commerce," 
and  until  the  Supreme  Court  expressly  overrules 
the  said  case  of  Thomas  v.  Smith,  I  think  this 
building  must  be  held  to  be  subject  to  a  me- 
chanic's lien.  In  shops  of  this  kind  it  is  more 
likely  that  machinery,  fixtures,  etc.,  would  be  used 
than  in  or  about  an  ice  house.  The  cases  of 
Schenly's  Appeal  (20  Sm.  98),  and  Schmidt  & 
Co.  V.  Armstrong  (22  Sm.  355),  do  not  overrule 
Thomas  u.  Smith,  but  only  limit  it  to  the  kind  of 
improvements  and  structures  mentioned  by  Judge 
Woodward,  to  wit:  'independent  and  separate 
structures  for  purposes  of  commerce.'  The  two 
cases  in  P.  F.  Smith  decide  that  the  law  of  1858 
does  not  apply  to  ordinary  dwelling  houses,  and 
expressly  leave  the  case  of  Thomas  v.  Smith 
where  it  was.  It  is  not  overruled,  as  some  have 
supposed  from  reading  the  case  of  Schenly's  Ap- 
peal. By  that  case  it  was  thought  that  the 
Supreme  Court  intended  to  limit  the  act  to  coal 
lease  estates,  but  in  Schmidt  &  Co.  u  Armstrong, 
Chief  Justice  Agnew  says  *this  was  an  error.' 
The  rule  in  this  case  to  strike  off  the  mechanic's 
lien  is  discharged." 

To  this  opinion  the  defendant  excepted,  and  a 
bill  was  sealed.  The  defendant  then,  by  leave  of 
•  the  Court,  filed  an  affidavit  of  defence,  setting 
forth  at  length  the  reasons  given  on  the  motion 
to  strike  off  the  lien,  and  alleging  that  the  build- 
ing was  used  merely  for  hand  work,  contained 


no  such  improvements  as  "machinery,  engines, 
pumps,  screens,  and  fixtures,"  and  was  many 
miles  from  the  coal  or  oil  regions  where  such  im- 
provements are  located.  On  December  29,  1874, 
a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence  was  made  absolute,  the  Court 
adopting  the  opinion  given  upon  the  motion  to 
strike  off  the  lien  as  the  basis  of  its  decision, 
and  judgment  for  $497. 07  with  interest  was  en- 
tered for  the  plaintiff. 

The  defendant  took  this  writ,  assigning  for 
error  the  action  of  the  Court  in  discharging  the 
rule  to  strike  off  the  lien,  and  in  entering  judgment 
for  want  of  a  sufficient  affidavit  of  defence. 

S.  Malick  and  Sober^  for  the  plaintiff  in  error. 

It  has  often  been  decided  by  this  Court  that 
such  a  lien  as  this  cannot  be  filed  against  a  lease- 
hold estate  under  the  general  law  of  1836,  and 
no  special  or  later  legislation  has  rendered  such  a 
lien  valid.  The  Act  of  1858  extends  only  to  such 
improvements  as  are  mentioned  therein,  viz  , 
*'  engines,  pumps,  machinery,  screens,  and  fix- 
tures," and  is  applicable  to  the  coal  regions  only. 
8chenly*a  Appeal,  20  Sm.  98. 
Schmidt  tr.  Armstrong,  22  Sm.  355 

Thomas  v.  Smith  (6  Wr.  68)  is  distinguishable 
from  this  case. 

[Agnew,  C.  J.  No,  it  comes  to  this — ^you 
wish  us  to  overrule  Thomas  u  Smith  and  con- 
strue this  Act  to  relate  only  to  the  coal  regions.] 

Yes. 

T,  H,  Purdy,  contra,  argued  that  the  Act  of 
1858  made  "improvements"  a  separate  class  of 
objects  from  engines,  pumps,  etc.,  and  that  no- 
thing in  the  Act  restricts  its  operation  to  the 
coal  regions.  This  case  comes  under  the  express 
ruling  of  Thomas  u  Smith  (supra),  which  was 
neither  overruled  nor  materially  modified  by  the 
cases  cited  by  the  other  side. 

Jan.  31.  The  Couet.  This  case  is  governed 
by  the  decision  in  Thomas  v.  Smith  (6  Wright, 
68).  It  is  as  much  an  improvement  under  the 
Act  of  1858  as  the  ice  house  described  in  Thomas 
y.  Smith.  The  cases  of  Schenly's  Appeal  (20  P. 
P.  Smith,  98)  and  Schmidt  &  Co.  v.  Armstrong 
(22  P.  F.  Smith,  355)  left  Thomas  v.  Smith  un- 
impaired. 

Per  Curiam.     Judgment  affirmed. 

WiLUAMS,  J.,  absent. 


May  '76,  62.  May  18. 

Swift  v.  Allegheny  Building  and  Loan 

Association. 

Practice — Judgment  for  want  of  an  affidavit  of 
defence — Building  Association  mortgage — 
Sci.  fa.  containing  no  sufficient  averment  of 
breach. 

The  scire  facias  in  a  proce»*(iing  on  a  mortgage  takes 
the  place  of  a  declaration,  aud  must  show  on  its  fao<^ 
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an  immediate  eause  of  action.  A  breach  of  a  condi- 
tion in  a  mortgajie  will  not  be  inferred ;  it  must  be 
distinctlj  averred  in  the  scire  facias. 

Error  to  the  Common  Pleas  of  Blair  County. 

Scire  facias  sur  mortgage  by  the  Allegheny 
Building  and  Loan  Association  against  Swift. 
Judgment  was  entered  in  the  Court  below  for 
want  of  an  affidavit  of  defence.  The  scire  facias 
contained  no  averment  of  breach  of  the  special 
condition  stipulated  in  the  mortgage.  The  de- 
fendant took  a  writ  of  error,  assigning  for  error 
this  entry  of  judgment. 

S.  iS.  Blair,  for  the  plaintiff  in  error. 

Nejf  &  Clark,  and  Alexander  &  Herr,  contra. 

May  29.  The  Coubt.  The  scire  facias  re- 
cites that  the  mortgage  was  to  secure  a  bond 
conditioned  for  the  payment  of  six  hundred  dol- 
lars, "  with  interest  thereon,  payable  on  the  third 
Friday  of  each  and  every  month  thereafter,  to- 
gether with  the  monthly  dues  on  three  shares  of 
the  capita]  stock  of  the  Association  aforesaid,  now 
owned  by  the  said  William  Swift,  and  such  fines 
as  might  be  imposed  thereon  under  the  consti- 
tution and  by-laws  of  the  Association  aforesaid, 
with  a  proviso  that  if  at  any  time  default  be 
made,  and  six  consecutive  months  are  suffered  to 
elapse  without  paying  up  all  instalments  of  in- 
terest and  monthly  dues  on  said  stock,  and  all 
fines  for  non-payment  thereof,  as  aforesaid,  or  any 
or  either  of  them,  then  and  in  such  case  the  credit 
given  on  said  principal  sum  shall  cease  and  de- 
termine, and  the  same  with  the  interest,  the 
monthly  dues,  and  the  fines  for  the  non-pnyment 
thereof  shall  be  taken  as  due  and  payable,  and 
may  be  recovered  forthwith."  The  only  aver- 
ment of  a  breach  of  this  condition  is  that  ^*  the 
said  sum  of  six  hundred  dollars  with  the  interest 
thereof  as  yet  remains  unpaid."  This  averment 
is  the  usual  one  in  the  case  of  an  ordinary  bond, 
with  a  condition  for  the  payment  of  money.  It 
is  inapplicable  to  the  case  of  a  special  condition 
such  as  that  contained  in  the  bond  as  recited  in 
this  scire  facias,  and  it  is  insufficient  to  ground 
a  judgment  for  want  of  an  affidavit  of  defence 
upon.  The  scire  facias  takes  the  place  of  a 
declaration,  and  it  should  show  on  its  face  an 
immediate  cause  of  action.  It  does  not  allege 
a  failure  to  pay  any  instalment,  and  it  cannot 
be  inferred  that  there  has  been  a  failure  to  pay 
sach  instalment  for  six  consecutive  months. 

How,  then,  does  it  appear  that  the  principal 
sum  has  become  immediately  recoverable  by 
action  ?  This  it  was  incumbent  on  the  plaintiffs 
below  to  aver  and  set  forth  in  the  scire  facias 
with  reasonable  certainty.  This  the  averment 
contained  in  \\i\%  scire  facias  does  not  do,  and  the 
judgment  below  was  therefore  erroneous. 

Judgment  reversed,  and  procedendo  awarded. 

Opinion  by  SnARSWOOD,  J.  Williams,  J., 
absent. 


May,  '76,  37.  May  2a 

Berlin  Beneficial  Society  v.  March. 

*'  Funeral  benefits*^  to  widower  relatives — To 
whom  payable  under  by-law  of  Beneficial 
Society —  Widow  living  separate  from  her 
husband  not  entitled  to, 

A  by-law  of  a  beneficial  Society  provided  that  at    i 
the  death  of  a  member  the  sum  of  $25  should  be  paid 
*'  to  his  widow  or  relatives  towards  his  decent  inter- 
ment." 

In  an  action  against'  the  Society  by  the  widow  of  a 
deceased  member  (who,  it  appeared,  had  lived  apart 
from  her  husbaud  for  some  years  prior  to  his  decease), 
to  recover  the  stipulated  sum,  the  Court  below  re- 
jected an  offer  by  defendants  to  show  that  they  had 
already  paid  theamonntto  the  decedent's  son-in-law, 
who  alone  had  attended  to  and  incurred  the  expense 
of  the  funeral : 

Held  (reversing  the  jndjrment  of  the  Court  below), 
that  the  evidence  should  have  been  admitted. 

Held,  further,  that  the  widow,  having  voluntarily 
separated  from  her  husband,  and  living  apart  froiu 
him  at  the  time  of  his  death,  was  not  entitled  to  the 
bounty  of  the  Society. 

Error  to  the  Common  Pleas  of  Adams  County. 

Assumpsit  by  Barbara  March  against  the 
Berlin  Beneficial  Society,  incorporated.  The 
following  facts  appeared  on  the  trial  :  Daniel 
March  married  the  plaintiflf  in  1857,  and  lived 
with  her  in  Berlin  until  five  or  six  years  before 
his  death,  when,  by  mutual  agreement,  they 
separated,  the  husband  assigning  all  the  property 
to  his  wife,  who  paid  him  one  hundred  dollars. 
They  never  lived  together  afterward,  the  wife 
testifying:  '*  He  lived  in  Berlin  by  himself;  did 
his  own  cooking  and  housekeeping  ;  I  didn't  go 
to  see  him."  He  died  suddenly  while  going  to 
the  house  of  his  son-in-law,  and  was  buried  from 
there.  Plaintiflf  attended  the  funeral,  but  took 
no  part  in  any  arrangements  for  it,  and  gave  no 
orders  concerning  it.  At  the  time  of  his  death 
Daniel  March  was  a  member  of  the  Society  in 
good  standing.  The  by-laws  contain  the  follow- 
ing provision : — 

'*  At  the  death  of  a  member  .  .  .  the  Association 
shall  pay  to  his  widow  or  relatives  twenty-five  dollars 
for  and  towards  his  decent  interment,  and  at  tlie  next 
stated  meeting  each  member  shall  pay  an  extra  con- 
tribution of  fifiy  cents,  which  shall  be  given  to  the 
widow  of  Fuuh  member." 

The  action  was  brought  by  the  widow  to  re- 
cover only  the  twenty-five  dollars  for  funeral 
expenses,  the  money  raised  by  the  contribution 
of  fifty  cents  by  each  member  having  been  paid 
to  her. 

At  the  trial  the  Society  defendant  ofifered  to 
prove  that  the  funeral  was  held  from  the  house 
of  the  son-in-law  ;  that  he  had  paid  for  the 
shroud,  etc.,  and  ordered  the  cofi&n,  and  that  the 
defendants  had  paid  the  twenty-five  dollars  to 
him  before  plaintiff  brought  suit     The  Court  re- 
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jected  the  offer  as  insufficient  to  constitute  a] 
defence,  and  instructed  the  jury  to  find  for  the  i 
plaintiff.  Verdict  and  judgment  accordingly. 
The  defendants  took  this  writ,  and  assigned  for ' 
error,  inter  alia,  the  rejection  of  their  offer  of 
evidence,  and  the  instruction  of  the  Court. 

H,  B.  WoodSf  for  plaintiff  in  error. 

The  defendant,  in  the  exercise  of  a  sound  dis- 
cretion, might  pay  the  money  either  to  the  widow 
of  a  deceased  member,  or  to  any  other  relative 
who  would  undertake  his  decent  interment. 

David  Wills f  for  defendant  in  error. 

A  reasonable  construction  of  the  by-law  gives 
the  right  to  the  twenty-five  dollars  first  to  the 
widow,  if  any ;  and  if  the  decedertt  left  no  widow, 
then  to  the  relatives.  The  Society  has  not  the 
option  to  pass  by  the  widow,  and  give  the 
amount  to  more  remote  kindred. 

June  5,  1876.  The  Court.  Daniel  March 
died  at,  and  was  buried  from,  the  house  of  his 
son-in-law,  who  seems  to  have  provided  all  things 
necessary  for  the  funeral.  Mrs.  March,  the  plain- 
tiff, wife  of  Daniel,  was  not  living  with  her  hus- 
band at  the  time  of  his  decease,  nor  had  she  been 
for  some  six  or  eight  years  previously  thereto. 
According  to  her  own  testimony,  the  separation 
resulted  from  a  mutual  understanding  between 
themselves,  and  not  from  any  coercion  or  ill- 
treatment  upon  his  part.  Following  the  analogy 
afforded  us  in  the  case  of  Hettrick  v.  Hettrick, 
(5  Sra.  290),  in  which  it  was  held  that  a  widow, 
separated  from  her  husband  under  like  circum- 
stances to  those  above  stated,  was  not  entiiled 
to  the  three  hundred  dollars  exempted  by  the  Act 
of  1851,  we  cannot  see  how  the  plaintiff  w^as 
entitled  to  the  bounty  of  the  Society  defendant. 
This  bounty  was  intended  for  the  benefit  of  the 
widow  of  the  deceased,  or,  in  case  he  should  leiive 
no  widow,  then  for  his  children  ;  the  obvious  in- 
tention being  to  aid  and  abet  those  who  had 
been  immediately  dependent  upon  him  for  suste- 
nance and  support,  and  who,  by  his  death,  would 
be  left  helpless.  This,  however,  cannot  be  pre- 
dicated of  the  plaintiff,  for  she  was  not  of  his 
family  at  the  time  of  his  death,  nor  had  she  been 
for  many  years  ;  she  had  not  performed  the  duties 
of  a  wife  to  Daniel  March,  and  was  in  no  wise 
dependent  upon  him  for  maintenance. 

This  reasoning  would  apply  to  the  donation 
she  has  already  received  from  the  treasury  of  the 
Society,  but  it  has  all  the  greater  force  when  con- 
sidered in  connection  with  her  claim  for  the 
twenty-five  dollars,  which  she  seeks,  in  this  suit, 
to  recover.  That  sum  of  money  was,  by  the 
rules  of  the  Society,  especially  designed  to  aid  in 
the  "decent  interment''  of  the  deceased;  but 
about  this  she  put  herself  to  neither  expense  nor 
trouble.  The  son-in-law,  to  whom,  it  was  pro- 
posed to  show,  the  twenty -five  dollars  were  paid, 
bore  the  burden  of  the  fnncrul;  and  if  it  be  so 


that  the  coffin  is  not  yet  paid  for,  clearly  she  is 
not  liable  therefor,  whoever  else  may  be.  In  this 
matter  she  has  incurred  neither  cost  nor  liability, 
and  it  would  be  strange  indeed  if  she  were  enti- 
tled to  money  devoted  to  an  object  which  hhe  in 
no  degree  assisted  to  promote.  The  defendant's 
offer  of  evidence  should  have  been  received  ;  but 
the  exceptions  taken  to  the  narr.  are  nut  sus- 
tained. 

The  judgment  is  reversed,  and  a  new  venire 
awarded. 

Opinion  by  Gordon,  J.  Williams,  J.,  ab- 
sent. 


May,  '76.        Weaver  v.  Zimmerman.      May  18. 

Covenant — Breach  of- — Land,  defective  litle — 
Evidence — Bankruptcy, 

W.,  having  contracted,  under  seal,  to  purchase  land 
of  Z.,  clear  of  encambrances,  before  the  time  fixed  for 
the  execution  of  the  deed,  gave  notice  that  he  would 
not  take  it.  Upon  the  day  fixed  for  its  execution  a 
deed  was  tendered  to  him,  but  l:e  refused  to  acci'pt  it. 
In  an  action  to  recover  the  damages  stipulated  iu  the 
agreement  for  its  breacli : 

Ueld^  that,  after  W.*s  notice  of  his  intention  not  to 
take  the  property,  Z.  was  not  bound  to  satisfy  a  mort- 
gage against  it  before  tendering  a  deed. 

Held ^  further,  that  an  offer  by  the  defendant  to  show 
that  the  plaintiff  was  insolvent  at  the  date  of  the  exe- 
cution of  the  agreement  and  the  tendering  of  the  deed, 
for  the  purpose  of  showing  ibat  the  title  might  have 
been  impeached  by  an  a:>signee  in  bankruptcy,  was 
properly  rejected,  because  not  accompanied  by  proof 
of  fraudulent  intent  iu  the  plaiutiff,  and  knowledge  iu 
the  defendant. 

Error  to  the  Common  Pleas  of  Lebanon 
County. 

Covenant  by  Zimmerman  against  Weaver  to 
recover  the  amount  of  damages  stipuhited  for 
the  breach  of  a  covenant  to  purchase  land.  Plea, 
non  eat  factum,  covenants  performed,  absque  hoc, 
etc.  Upon  the  trial,  before  Henderson,  A.  L.  J., 
it  appeared  that  the  parties,  on  September  29, 
1873,  executed  an  agreement  under  seal,  contain- 
ing, inter  alia,  the  following  clauses  : — 

The  said  Wm.  Zimmerman,  for  the  consideration 
hereinafter  mentioned,  doth  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and 
agree,  to  and  with  the  said  Daniel  Weaver,  in's  heirs 
and  assigns,  by  these  presents,  that  he,  the  said 
Wm.  Zimmerman,  will,  on  or  before  the  1st  day  of 
April,  A.  D.  1874,  at  the  proper  costs  and  charges  of 
the  said  Daniel  Weaver,  his  heirs  and  assigns,  by 
good  and  lawful  deed  or  deeds,  fully  and  sufficiently 
grant,  convey,  and  assure  unto  the  said  Daniel 
Weaver,  bis  heirs  and  assigns,  in  fee  simple,  clear 
of  all  encumbrances,  all  that  certain  messuage  and 
tract  of  land,  etc.  .  .  .  And  for  the  true  performance 
of  all  and  singular  the  covenants  and  agreements 
aforesaid,  each  of  the  said  parties  bindeth  himself, 
his  heirs,  executors,  and  administrators,  unto  the 
other,  in  the   sum  of   one  thousand  dollars,  lawlul 
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money  of  the  United  States,  to  be  taken  as  stipulated 
damages,  and  not  as  a  penalty. 

About  a  month  after  making  the  agreement, 
Weaver  notified  Ziraraermau  that  he  would  not 
take  the  laud.  Nothing  more  occurred  till 
April  1,  1874,  when  Zimmerman  went  to  Weav- 
er's house,  and  tendered  a  deed;  but  Weaver, 
seeing  him  coming,  ran  out  of  sight,  and  avoided 
him.  The  deed  was  then  read  aloud  in  the  house 
in  the  presence  of  Weaver's  wife,  and  Zimmer- 
man did  all  in  his  power  to  make  a  formal  ten- 
der. On  September  29,  1873,  there  was  a 
$1200  mortgage  against  the  land,  which  re- 
mained unsatisfied  on  April  1,  1874. 

The  defendant  offered  to  prove  that  Zimmer- 
man was  hopelessly  insolvent  on  September  29, 
1873,  and  on  April  1,  1874;  and  that  this  fact 
was  discovered  by  the  defendant  after  entering 
into  tfie  contract  to  purchase;  for  the  ptirpose  of 
showing  that  the  defendant  had  reasonable  cause 
to  believe  that  the  sale  was  made  to  avoid  the 
operation  of  the  Bankrupt  Act;  that  thereby 
such  a  cloud  rested  on  the  title  as  would  absolve 
the  defendant  from  accepting  the  deed.  Objected 
to,  because  there  was  no  evidence  of  fraudulent 
intent  by  Zimmerman  to  prefer  any  creditor. 
Objection  sustained.  Exception. 
The  defendant  presented  the  following  points : — 

(I)  Under  the  articles  of  the  agreement,  the 
plaintiff  must  show  that,  at  the  time  he  called 
to  make  a  tender  of  the  conveyance,  as  stated  in 
the  first  point,  he  was  able  to  make  a  good  fee 
simple  title,  clear  of  all  encumbrances,  to  the  pro- 
perty; otherwise  he  cannot  recover.  Answer. 
There  is  no  pretence  that  the  title  offered  was 
not  a  good  fee  simple  title,  clear  of  all  encum- 
brance, except  the  mortgage,  which  would  not 
prevent  a  recovery  if  yon  should  find  that  the 
acts,  conduct,  and  notice  of  defendant  excused 
the  plaintiff  from  removing  it.  (2)  There  is  no 
evidence  in  the  cause  to  show  that  the  plaintiff 
was  able  to  remove  this  encumbrance  at  the  time 
he  called  at  the  defendant's  house  to  tender  the 
deed  for  the  property,  if  the  defendant  had  ac- 
cepted the  conveyance.  Answer.  We  submit  to 
you  the  evidence  to  determine  whether  the  plain- 
tiff was  excused  from  paying  off  the  mortgage  as 
we  have  explained  to  you. 

Verdict  for  the  plaintiff  for  $1090,  and  judg- 
ment thereon.  The  defendant  took  this  writ, 
and  assigned  for  error  the  rejection  of  his  evi- 
dence and  the  answers  to  his  points. 

Josiah  Funck,  for  the  plaintiff  in  error. 

If  the  defendant  had  known  the  facts  set  out 
in  his  offer  of  evidence  before  the  agreement  of 
sale  was  made,  it  is  clear  that  the  plaintiff's  as- 
signee in  bankruptcy  could  have  recovered  the 
land  from  him,  because  the  sale  would  have  been 
a  fraud  within  the  35th  section  of  the  Bankrupt 
Act.    We  contend  the  same  rule  applies  in  this 


case,  where  the  condition  of  the  vendor  became 
known  after  the  signing  of  the  agreement,  but 
before  the  payment  of  the  purchase-money.  It 
is  not  necessary  to  show  that  the  title  tendered 
was  bad ;  it  is  enough  if  it  was  doubtful,  or  at- 
tended with  circumstances  which  must,  in  all 
probability,  involve  the  purchaser  in  a  lawsuit 
to  vindicate  it 

Col  well  V.  Hamilton,  10  Watts,  413. 
Gans  V.  Renshaw,  2  Barr,  34. 
Swayne  v,  Lyon,  17  Sm.  436. 

The  refusal  of  the  defendant  to  take  this  title 
did  not  relieve  the  plaintiff  from  the  necessity  of 
exhibiting  a  good  title.  In  a  similar  case,  Hamp- 
ton V.  Speckenagle  (9  S.  &  R.  21*2).  Tilghman, 
C.  J.,  said  :  "Although  the  defendant  had  de- 
clared that  he  would  not  take  the  land,  yet, 
before  the  plaintiff  would  be  entitled  to  recover 
damages,  it  was  incumbent  on  him  to  show  that 
it  was  in  his  power  to  make  a  good  title.  He 
has  averred  in  his  declaration,  that  he  was  ready 
to  do  all  things  necessary  to  be  done,  and  that 
averment  cannot  be  supported  if  he  was  unable 
to  make  title.  If  the  encumbrances  were  of  such 
a  nature  that  the  jury  might  be  satisfied,  from 
the  plaintiff's  evidence,  that  he  could  and  would 
have  removed  them,  had  the  defendant  been  will- 
ing to  accept  a  conveyance,  the  case  would  fail 
within  the  principle  of  McMurtrie  v.  Bergasse 
(cited  9  S.  &  R.  212),  and  the  plaintiff  might  re- 
cover. But  the  ability  to  discharge  the  encum- 
brance was  a  point  which  lay  upon  the  plaintiff 
to  establish  beyond  a  doubt.  If  he  failed  there, 
he  would  not  be  entitled  to  damages." 

A.  B.  Boughter  and  C.  P.  Miller  for  de- 
fendant in  error. 

The  evidence  rejected  was  irrelevant,  because 
not  accompanied  by  an  offer  to  show  that  the 
sale  was  intended  to  effect  a  preference  or  with- 
draw fraudulently  any  property  from  the  plain- 
tiff's creditors.  Two  things  must  concur  to  avoid 
a  sale,  the  fraudulent  design  of  the  bankrupt, 
and  the  knowledge  of  it  on  the  part  of  the  ven. 
dee. 

Tiffany  r.  Lucas,  15  Wall.  410. 

There  was  no  offer  to  show  either  of  these. 
This  case  is  within  the  exception  stated  by 
Tilghman,  C.  J.,  supra.  The  encumbrance  was 
of  such  a  nature  that  the  plaintiff  could  and 
would  have  removed  it  had  the  defendant  been 
willing  to  accept  a  conveyance.  There  is  a  dis- 
tinction between  a  defective  title  and  a  good  title 
encumbered  with  a  pecuniary  charge.  Equity 
will  not  compel  a  vendee  to  take  the  former,  but 
the  latter  presents  no  objection,  provided  the 
purchaser  can  be  protected  from  it. 

Tiernan  t^.  Roland,  3  Har.  429. 
This  protection  could  have  been  afforded  in  this 
case,  for  the  satisfaction  of  the  mortgage  would 
have  been  contemporaneous  with  the  payment  of 
the  purchase-money. 
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May  29.  The  Court.  This  was  not  an  action 
for  purchase-money  in  affirmance  of  the  contract 
of  sale,  but  was  an  action  for  damages  on  the 
gronnd  of  non-performance,  leaving  the  contract 
dissolved.  Tlie  fact  that  the  damages  were 
liquidated  by  the  parties  does  not  change  the 
character  of  the  action,  which  was  founded  on 
the  defendant's  absolute  refusal  to  perform  his 
contract.  In  doing  so  he  subjected  himself  to 
his  own  stipulation  to  pay  a  liquidated  sum  as 
the  consequence  of  his  abandonment  of  the  con- 
tract. We  perceive  no  erro"  in  the  instructions 
to  the  jury. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 

[C/.  Gast  V,  Miller,  2  Weekly  Notes,  361.] 


Quarter  g^essions. 


Commonwealth  ex  rel.  Nathaniel  McKay  v. 
Alex.  K.  McClure  and  Frank  McLaughlin. 

Libel — Publication  in  newspaper — New  Consti- 
tuLion  of  Pennsylvania,  Art,  /.,  §  7,  construc- 
tion of— Privileged  publications — Justifica- 
tion—  Truth,  of  charge — Malice  or  negligence, 
absence  of — Evidence — Burden  of  proof 

Any  malicious  pnblication  iujurions  to  the  repata-* 
tion  of  another  is  a  libel. 

The  new  Coustitutioii  introdaced  an  eotirelj  new 
principle  into  the  law  of  libel  of  this  State,  to  wit: 
that  where  the  matter  complained  of  as  a  libel  is 
matter  proper  for  publication,  and  it  is  established 
that  it  was  published  without  negligencH  and  without 
malice,  a  criminal  prosecution  cannot  be  maintained 
for  such  pnblicalion. 

The  Press,  in  making  statements  which  reflect  upon 
the  personal  character  and  integrity  of  individuals, 
are  hound  to  exercise  the  greatest  diligence  in  ascer- 
taining, by  reliable  testimony,  the  truth  of  what  th*»y 
print.  The  neglect  of  that  diligence  is  the  negligence 
intended  by  the  Constitution. 

Where  the  defendant,  having  charged  in  the  alleged 
libel  a  criminal  offence  committed  by  the  relator,  jus- 
tifies by  reasserting  its  truth,  the  evidence  mu.*<t  be 
sufficient  to  have  convicted  the  latter  upon  an  indict- 
ment for  such  ofi'ence. 

Where  the  defendant  reasserts  the  truth  of  the  mat- 
ter charged,  evidence  of  iitvestigation  and  other  acts 
by  defendant  before  publication,  is  admissible,  within 
a  wide  range,  to  show  absence  of  malice  and  of  negli- 
gence. 

Indictment  for  libel. 

CHARGE  OP  THE  COURT. 

Oct.  21.  Thayer,  J.  Gentlemen  of  the  Jury  : 
The  defendants  are  charged  in  this  indictment 
with  publishing  a  false,  malicious,  and  defamatory 


libel  of  Nathaniel  McKay.  Let  ns  first  settle 
what  a  libel  is.  There  are  many  definitions  of 
libel  in  the  law  books.  I  will  give  you  some  of 
them,  which  seem  to  me  to  be  the  best.  An  emi- 
nent English  writer  on  criminal  law,  Sir  Wm. 
Russell,  has  defined  it  to  be  '*  a  malicious  de- 
famation of  the  character  of  another,  expressed 
in  printing  or  writing,  or  by  signs  or  pictures, 
tending  to  blacken  the  reputation  of  a  person, 
and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule." 

Mr.  Justice  Daniel,  of  the  Supreme  Court  of 
the  United  States,  in  White  u  Nicholls  (3  Howard 
Sup.  Ct.  Rep.),  said :  **  Every  publication  which, 
either  by  writing,  printing,  or  pictures,  charges 
or  imputes  to  any  person  that  which  renders  him 
liable  to  punishment  or  which  is  calculated  to 
make  him  infamous,  or  odious,  or  ridiculous,  is 
prima  facie  a  libel,  and  implies  malice." 

Mr.  Justice  Story,  in  Dexter  u.  Spear  (4  Ma- 
son's Rep.),  gave  the  following  definition  :  "Any 
publication,  the  tendency  of  which  is  to  degrade, 
or  injure  another  person,  to  bring  him  into  con- 
tempt, ridicule,  or  hatred,  which  accuses  him  of  a 
crime  punishable  by  law,  or  of  an  act  odious  and 
disgraceful  to  society,  is  a  libel." 

Chief  Justice  Tilqhman,  of  our  own  State, 
described  it  as  *'  Any  written  or  printed  slander 
which  tends  to  expose  a  man  to  contempt,  ridicule, 
hatred,  or  degradation  of  character." 

A  statutory  definition  is  contained  in  the  Act 
of  March  31.  1860,  Revised  Penal  Laws  of  Penn- 
sylvania :  *'  If  any  person  shall  write,  print,  pub- 
lish, or  exhibit  any  malicious  or  defamatory  libel, 
tending  either  to  blacken  the  memory  of  one  who 
is  dead,  or  the  reputation  of  one  who  is  alive, 
and  thereby  exposing  him  to  public  hatred,  con- 
tempt, or  ridicule,  such  person  shall  be  guilty  of 
a  misdemeanor."  These  definitions,  you  will  per- 
ceive, all  agree  in  their  description  of  the  essen- 
tial features  of  the  ofi'ence.  Any  malicious  pub- 
lication injurious  to  the  reputation  of  another  is 
a  libel.  Malice  is  an  essential  element  of  the 
ofi'ence.  The  very  publishing  of  the  libel  is 
prima  facin  evidence  of  malice,  and  will  require 
tiie  defendant  to  rebut  the  presumption  of  it. 
Though  malice  in  common  acceptation  means 
hatred,  a  desire  of  revenge,  or  a  settled  anger 
against  a  person,  yet,  in  its  legal  sense,  it  means 
the  doing  an  act  without  a  just  cause,  wrongfully 
and  wilfully  or  recklessly.  The  man  who  pub- 
lishes slanderous  matter,  calculated  to  defame  an- 
other, must  be  presumed  to  have  intended  that 
which  the  publication  is  calculated  to  bring 
about,  unless  he  can  show  the  contrary ;  and  it 
is  for  him  to  show  the  contrary. 

The  article  alleged  to  be  libellous,  and  for 
which  the  defendants  are  now  on  trial,  was  pub- 
lished in  the  Times  newspaper,  in  this  city,  on 
the  25th  of  April,  1876.     The  defendants  have 
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admitted  that  it  was  written  and   published  by 
them. 

[His  Honor  here  referred  to  the  article  alleged  \ 
to  be  libellous,  and  directed  the  attention  of  the 
jury  to  the  principal  charges  against  the  prose- 
cutor contained  in  it.] 

No  one  can  doul)t  that  this  is  a  libel  upon 
Nathaniel  McKny,  if  the  charges  contaijied  in  it 
are  not  true,  unless  it  was  a  privileged  publica- 
tion, made  without  negligence  or  malice.  What 
publications  in  the  newspapers  are  privileged? 
The  question  is  answered  by  the  seventh  section 
of  the  Declaration  of  Rights:  "No  conviction 
shall  be  had  in  any  prosecution  for  the  publica- 
tion of  papers  relating  to  the  official  conduct  of 
oflScers  or  men  in  public  capacity,  or  to  any  other 
matter  proper  for  public  investigation  or  infor- 
mation, where  the  fact  that  such  publication  was 
not  maliciously  or  negligently  made  shall  be  es- 
tablished to  the  satisfaction  of  the  jury." 

By  comparing  this  section  as  it  now  stands  in 
the  new  Constitution  with  the  similar  provision 
in  the  old  Constitution,  you  will  perceive  that 
something  was  added  to  the  new  Constitution, 
which  was  not  in  the  old.  [Judge  Thayer  here 
read  the  similar  provision  in  the  Constitution  of 
1838  ]  The  old  Constitution  -contained  no  pro- 
vision for  immunity  from  criminal  responsibility 
where  the  publication  was  not  due  to  malice  or 
negligence.  The  new  Constitution,  you  will  ob- 
serve, contains  an  express  provision  exempting 
from  criminal  prosecution,  where  it  is  established 
to  the  satisfaction  of  the  jury  that  the  publica- 
tion was  not  maliciously  or  negligently  made. 

The  effect  of  this  provision  (which,  so  far  as  I 
know,  now  for  the  first  time  comes  under  discus- 
sion in  a  court  of  justice)  was,  to  bring  into  the 
law  of  lil)el  in  this  State  an  entirely  new  princi- 
ple. That  principle  is,  that  where  the  matter 
complained  of  as  a  libel  is  matter  proper  for  pub- 
lic information,  and  it  is  established  that  it  was 
published  without  negligence  and  without  malice, 
a  criminal  prosecution  cannot  be  maintained  for 
such  publication. 

But  let  us  consider  for  a  moment  the  true 
meaning  of  these  words  in  the  Constitution. 
The  defendants  are  protected  by  the  Constitution 
from  prosecution  if  they  have  satisfied  you  by  the 
evidence  that  the  matter  was  proper  for  public  in- 
formation, and  was  not  malicious  or  negligent 
Now  the  matter  embraced  in  this  publication  was 
undoubtedly  proper  for  public  information  if  it 
was  true.  If  it  was  not  true  it  is  prima  facie 
presumed  to  have  been  malicious.  Then  the 
burthen  is  upon  them  to  remove  that  presumption 
by  proof  that  it  was  not  malicious  or  negligent. 
Have  they  done  so?     That  is  for  you  to  decide. 

What  degree  of  care  were  they  bound  to  exer- 
cise in  such  a  matter?  Newspaper  proprietors 
and  editors  certainly  cannot  publish  without  re- 


sponsibility every  story  or  charge  which  may  be 
brought  to  them  by  their  reporters,  employes,  or 
others.  A  public  press  which  should  be  sustained 
in  doing  that  would  not  be  the  free  press  of  the 
Constitution — protected  because  it  is  intended  for 
the  "free  communication  of  thoughts  and  opin- 
ions, which  is  one  of  the  invaluable  rights  of  man," 
but  it  would  be  an  engine  of  intolerable  tyranny — 
an  instrument  of  oppression  and  wrong,  at  war 
with  the  plainest  principles  of  justice,  and  destruc- 
tive of  the  peace  and  security  of  society. 

The  Press,  in  making  statements  which  reflect 
upon  the  personal  character  and  integrity  of  in- 
dividuals, are  bound  to  exercise  the  greatest  care 
and  diligence  in  ascertaining  the  truth  of  what 
they  print,  before  they  print  it.  The  neglect  of 
that  care  and  diligence  is  the  negligence  intended 
by  the  Constitution.  If  they  print  false  state- 
ments, injurious  to  the  character  of  individuals, 
without  having  exercised  such  care  and  diligence, 
they  are  guilty  of  negligence,  and  are  not  pro- 
tected by  the  Constitution.  They  are,  it  is  true, 
justified  in  acting  upon  reliable  human  testimony; 
the  testimony  of  credible  persons,  who  allege 
that  they  have  knowledge  of  the  facts  which  they 
communicate.  All  the  transactions  of  life  are 
based  upon  such  testimony.  But  they  must  be 
held  to  the  highest  degree  of  good  faith  and  of 
care.  If  this  were  not  so  every  man's  reputation 
would  be  at  their  mercy,  no  matter  how  upright 
and  stainless  he  might  be.  The  Constitution  is  a  - 
shield  for  the  honest,  careful,  and  conscientioujj 
press.  It  will  not  permit  itself  to  be  made  a 
cover  for  malice,  or  for  negligent  or  malicious 
slanders.  With  these  remarks,  gentlemen,  upon 
the  true  nature  and  character  of  the  constitutional 
provision,  I  leave  it  to  you  to  determine,  upon  all 
the  evidence  in  the  case,  whether  the  defendants 
have  acted  with  that  degree  of  care  and  good  faith 
in  the  publication  of  these  statements  which  the 
law  and  the  Constitution  demand  of  them.  If 
they  have,  then  they  have  a  right  to  claim  immu- 
nity for  this  publication  and  to  be  acquitted  of 
this  charge.  Jf  they  have  not,  and  the  publica- 
tion is  false  and  malicious,  then  they  ought  to  be 
convicted. 

An  important  inquiry  in  this  case  is,  what  was 
the  offence  with  which  the  defendants  charged  the 
prosecutor?  Was  it  larceny,  or  only  illegal,  im- 
moral or  improper  conduct  in  procuring  or  exe- 
cuting his  contracts  with  the  Government?  Did 
they  intend  to  charge  a  larceny  of  personal  pro- 
perty of  the  United  States,  or  something  other 
than  that,  or  both  ?  That  is  a  question  of  fact  foW 
you,  which  you  will  determine  by  reading  and  ex-  ^ 
amining  the  article  carefully,  and  by  the  evidence 
in  the  case. 

Words  ought  in  general  to  be  taken  according 
to  their  natural  import,  according  to  the  meaning 
which  people  in  general  would  put  upon  them, 
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according  to  the  effect  which  they  would  naturally 
have  upon  the  public  mind.  You  have  also  the 
right  to  bring  to  your  assistance  in  interpreting 
their  meaning  the  course  which  the  defendants 
have  pursued  upon  the  trial.  If  they  have  at- 
tempted to  justify  the  publication  by  proof  here 
that  the  prosecutor  was  guilty  of  larceny,  it  is 
fair  to  presume  that  that  is  what  they  intended  to 
charge  him  with  in  the  article  in  their  newspaper 
calling  him  a  thief.  Now  let  us  look  for  a  few 
moments  at  the  charge  in  that  aspect  of  it.  If 
they  justify  the  charge  that  the  prosecutor  was 
guilty  of  larceny,  the  proof  to  sustain  such  a 
justification  must  be  strong  enough  to  convict 
him  of  larceny  if  he  were  on  tinal  for  that  offence. 
That  was  decided  by  the  Supreme  Court  in  6 
Barr,  TlO.  Now  if  that  were  the  present  condi- 
tion of  affairs — if  McKay  were  on  trial  by  you 
for  stealing  Government  property,  could  you, 
upon  the  evidence  iMjfore  you,  convict  him  of  lar- 
ceny ?  I  said  if  he  was  upon  trial.  I  may  say 
he  is  upon  trial,  for  they  reiterate  now  the 
charges  which  they  made  against  him  originally. 
They  assert  now  that  they  are  true.  They  have 
endeavored  to  prove  them,  and  they  ask  you,  by 
your  verdict,  to  enforce  the  truth  of  these  charges. 
[His  Honor  here  referred  to  the  evidence  adduced 
by  the  defendants  to  show  that  the  matters  charged 
were  true.]  Now,  would  yon  convict  a  man  of 
larceny  upon  the  evidence  which  the  defendants 
have  produced  here  to  fix  that  crime  upon  Mc- 
Kay ?  If  the  offence  imputed  to  the  prosecutor  was 
larceny,  can  you  say  upon  your  consciences  it  is 
proved  ?  proved  in  such  a  manner  that  if  he  was 
indicted  for  it  you  would  find  him  guilty  ?  If  it 
is,  then  you  ought  undoubtedly  to  acquit  the  de- 
fendants. If  it  is  not,  then,  if  they  intended  by 
their  article  to  charge  liim  with  that  offence,  they 
are  guilty  and  ought  to  Iw  convicted,  unless  they 
have  satisfied  you  by  their  evidence  that  "the 
publication  was  not  maliciously  or  negligently 
made." 

There  is  another  aspect  of  the  case  upon  which 
the  defence  is  partly  founded,  to  which  I  will 
now  pass.  The  defendants  say  they  have  ad- 
duced evidence  to  show  that  the  ])rosecutor  was 
guilty  of  corrupt  collusion  with  subordinate 
naval  officials  to  obtain  government  contracts 
and  information  relative  to  bidders,  estimates, 
and  contracts ;  that  he  obtained  contracts  by 
such  means,  and  particularly  by  corrupt  collusion 
with  Naval  Constructor  Hartt  and  Assistant 
Naval  Constructor  Hoover;  and  that  he  at- 
tempted to  buy  off  competition  for  government 
'contracts,  and  that  therefore  they  were  justified 
in  calling  him  a  public  thief  and  plunderer  ;  and 
that  such  epithets,  applied  to  the  prosecutor, 
were  properly  descriptive  of  such  conduct. 

The  first  inquiry  with  regard  to  that  is.  Is 
this  charge  true  ?      If  it  is  not  proven    to  be 


true,  you  may  dismiss  this  part  of  the  inq^uiry 
from  your  thoughts,  for  if  it  is  not  true,  of 
course  it  was  libellous  to  charge  the  prosecutor 
with  these  practices  in  any  form  of  expression. 
If  you  should  be  opinion  that  these  charges  are 
true,  then  the  question  is  whether  that  was  what 
they  intended  to  impute  to  the  prosecutor  by 
calling  him  a  public  thief,  etc.  Did  they  intend 
in  this  article  in  their  paper  to  charge  the  prose- 
cutor merely  with  immoral  or  unlawful  proceed- 
ings in  his  manner  of  obtaining  contracts,  or  did 
they  intend  to  charge  him  with  stealing  the  pub- 
lic property  ?  If  they  only  intended  the  former, 
and  if  they  have  established  that  by  satisfactory 
proof,  then  the  defendants  are  entitled  to  be  ac- 
quitted. But  if  they  intended  to  charge  the 
prosecutor  with  stealing  public  property — that 
is,  with  having  committed  the  crime  of  larceny — 
then  they  cannot  justify  that  by  proof  which  falls 
short  of  proving  that  he  did  steal  public  property 
— for  it  is  a  rule  in  the  law  of  libel,  that,  when 
a  man  undertakes  to  justify  himself  by  proving 
the  truth  of  the  alleged  libel,  he  must  prove  the 
truth  of  all  the  substantial  parts  of  the  libel ; 
that  is,  the  truth  of  all  the  charges  contained  in 
it  The  justification  must  be  as  broad  as  the 
charge.  It  is  not  a  sufficient  justification  to 
show  that  part  of  the  libellous  matter  is  true. 
The  proof  must  be  as  broad  as  the  charge  against 
the  prosecutor.  If  they  really  intended,  there- 
fore, only  to  charge  the  prosecutor  with  immoral 
practices  in  obtaining  contracts,  and  have  proven 
that  he  was  guilty  of  these  practices,  then  the 
defendants  ought  to  be  acquitted.  If  they  have 
not  proved  it,  they  ought  to  be  convicted,  unless 
they  have  satisfied  you  by  the  evidence  that  the 
publication  was  not  malicious  or  negligent.  But 
if  they  intended  to  charge  the  prosecutor  with  the 
crime  of  stealing  public  property — with  the  com- 
mission of  the  felony  of  larceny — they  cannot 
justify  that  by  proving  immoral  practices  in  ob- 
taining contracts.  If  they  charged  him  literally 
with  being  a  thief,  they  cannot  justify  that  by 
proving  him  figuratively  a  thief. 

What  the  defendants  really  intended  by  their 
article  is  to  be  ascertained  from  the  language 
which  they  used  in  connection  with  the  subject 
matter  of  which  they  were  writing,  and,  from  all 
the  circumstances  and  all  the  evidence  in  the  case. 
You  will  determine  for  yourselves,  and  you  will 
also  say  by  your  verdict,  whether  they  have  proved 
the  truth  of  the  charges  which  they  made  against 
the  prosecutor,  in  the  sense  in  which  these  charges 
were  conveyed  to  the  public  in  their  paper,  or 
whether  they  have  failed  to  do  so ;  and,  if  they 
have  failed  to  do  so,  then  how  far  they  have 
made  good  their  claim  to  immunity  under  the 
Constitution.  Upon  the  true  nature  of  that  im- 
munity, I  have  already  expressed  the  views  of 
the  Court     I  have  told  you  that  the  protection 
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of  the  Constitution  is  not  a  protection  to  the  pub- 
lishers of  malicious  or  negligent  slanders,  but  a 
shield  for  honest  and  careful  journalists,  who,  in 
the  exercise  of  their  calling,  remember  that  other 
people  have  rights  to  be  respected  as  well  as 
themselves,  and  conduct  their  investigations  and 
their  publications  upon  that  principle.  If  the 
defendants  have,  in  making  this  publication, 
acted  with  that  caution  which  they  were  bound 
to  observe,  and  with  that  regard  for  the  rights  of 
the  prosecutor  which  the  nature  of  their  duty  and 
the  law  of  the  land  demanded ;  if,  in  short,  they 
folly  discharged  the  obligations  which  the  law  im- 
poses npon  every  editor  and  publisher,  before  he 
undertakes  to  write  or  publish  statements  or 
charges  injurious  to  others,  then  the  Constitution 
is  an  impenetrable  shield  of  defence  for  them.  If 
they  did  not  do  that,  and  if  they  have  not  sub 
stantiated  by  proof  the  charges  which  they  made 
against  the  prosecutor,  then  they  cannot  hold  up 
the  Constitution  as  a  protection  against  a  verdict 
of  conviction.  Some  pains  have  been  taken  to 
impress  npon  you  the  fact  that  you  have  a  right 
to  render  such  a  verdict  as  you  choose,  and  that 
you  are  not  to  be  subject  to  the  control  of  the 
Court.  That  is  a  very  old  controversy,  gentle- 
men, and  one  long  since  settled.  It  may  now  well 
be  remitted  to  the  domain  of  legal  history  and  an- 
tiquities. There  can  be  no  conflict  between  you 
and  the  Court  You  have  an  undoubted  right  to 
return  a  general  verdict,  for  which  you  are  an- 
swerable only  to  your  own  consciences,  and  to 
that  dread  tribunal  where  all  human  actions  are 
judged-  The  Court  desires  that  no  control  should 
be  exercised  over  you  except  that  which  ii  founded 
in  reason  and  justice,  in  truth,  and  the  law  of  the 
land. 

However  independent  you  may  be  in  the  esti- 
mation of  counsel,  or  in  your  own  estimation,  you 
cannot  throw  off  your  allegiance  to  these  with- 
out being  derelict  in  the  discharge  of  your  duty 
and  false  to  the  oaths  which  you  have  taken. 
Gentlemen,  discard  from  the  case  all  considera- 
tions which  do  not  legitimately  belong  to  it.  Do 
not  suffer  your  judgments  to  be  clouded  or  your 
consciences  to  be  blunted  by  passion  or  by  preju- 
dice. Decide  the  case  according  to  the  law  and 
the  evidence,  and  under  a  sense  of  the  importance 
and  solemnity  of  the  public  duty  which  is  imposed 
upon  you. 

Give  us,  gentlemen,  a  verdict  which  will,  at  all 
hazards,  and  whatever  the  consequences  may  be, 
vindi<^te  the  truth,  and  do  justice  between  the 
parties  to  this  proceeding. 


Upon  the  trial,  Thayer,  J.,  made  the  follow- 
ing ruling  upon  a  question  of  the  admissibility 
of  certain  evidence  of  investigation  by  defend- 
ants before  publication,  offered  for  the  purjMJse  of 
negativing  the  allegation  of  negligence  and 
malice : — 


*'  In  this  case  the  defence  presents  two  aspects. 
In  the  first  place  they  say  that  what  they  pub- 
lished is  true  ;  and  in  the  second  place  they  say, 
that  if  it  was  not  true,  it  was  not  maliciously  or 
negligently  made;  that  they  published  it  upon 
proper  information  and  after  thorough  investi- 
gation, and  that  thus  they  are  protected  from 
responsibility  by  the  seventh  article  of  the  Decla- 
ration of  Rights.  , 

"  The  framers  of  the  Constitution  have  thought 
proper  to  embody  in  it  a  section  relating  to  this 
special  subject — prosecution  for  libels  which  ap- 
pear in  the  public  press — and  they  have  defined 
under  what  circumstances  such  a  prosecution 
shall  be  maintained,  and  under  what  circum- 
stances it  shall  not  be  maintained.  There  is  the 
general  declaration,  in  the  first  place,  that  the 
press  shall  be  free,  and  that  it  shall  be  untram- 
melled ;  that  nobody  shall  undertake  to  prescribe 
what  a  newspaper  shall  publish  nor  what  it  shall 
refrain  from  publishing ;  that  there  shall  be  no 
censorship  of  the  press.  There  is,  on  the  other 
hand,  the  counterbalance  that  they  who  do  pub- 
lish shall  do  it  upon  their  responsibility.  That 
responsibility  is  of  a  twofold  kind. 

*'  If  they  publish  what  is  false,  or  if  they  pub- 
lish even  what  is  true  upon  an  occasion  which  is 
not  justified  by  law,  or  what  is  not  a  privileged 
publication,  they  do  it  upon  their  personal  re- 
sponsibility, and  they  may  be  sued  for  it  in  a 
civil  court,  or  held  to  answer  for  it  in  a  crimiui  1 
court 

"With  regard  to  the  criminal  procedure  for  a 
libel  there  is  an  express  provision  in  the  Consti- 
tution, and  one  so  clear  that  it  admits  of  no 
doubt.  That  provision  is  that  no  conviction 
shall  be  had  in  any  prosecution  for  the  publica- 
tion of  papers  relating  to  the  official  conduct  of 
officers  or  men  in  a  public  capacity,  or  to  any 
other  matters  proper  for  public  investigation  or 
information,  where  the  fact  that  such  publication 
was  not  maliciously  or  negligently  made  shall  be 
established  to  the  satisfaction  of  the  jury.  Now 
how  is  it  possible  for  the  Court  to  say  to  the  de- 
fendants that  they  shall  not  adduce  evidence  to 
satisfy  the  jury  that  this  publication  was  not 
maliciously  or  negligently  made  ? 

**  The  Constitution  guarantees  to  the  defendant 
the  right  to  prove  to  a  jury  that  the  publication 
was  not  maliciously  or  negligently  made.  In 
other  words,  the  Constitution  guarantees  the 
press  against  public  prosecution  for  charges  that 
they  make  if  they  have  been  made  upon  plenary 
evidence,  upon  full  investigation,  and  in  the  ab- 
sence of  malice.  Such  publications  are  protected 
by  the  Constitution. 

*'If,  on  the  other  hand,  these  accusations  are 
false,  if  they  were  made  without  sufficient  inves- 
tigation, or  if  they  were  made  maliciously,  then 
the  defendants  must  answer.     It  is  not  competent 
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for  the  Court,  because  the  defendants  now  reassert 
the  truth  of  their  publication,  to  deprive  them  of 
their  defence  under  the  Constitution,  which  is 
founded  upon  their  right  to  show  that  the  publi- 
cation was  neither  negligent  nor  malicious.  Now 
if  their  proof  fall  short,  and  they  can  prove  to  the 
satisfaction  of  the  jury  that  the  charges  were 
founded  upon  proper  and  thorough  investigation, 
and  that  they  were  not  negligently  or  mailciously 
made,  then  they  have  a  right  to  shelter  themselves 
under  the  constitutional  provision.  / 

"If,  on  the  other  hand,  it  appears  that  the 
charges  were  false;  that  they  did  not  exercise 
BuflBcient  care  in  making  them — in  other  words, 
that  they  made  them  negligently  or  maliciously, 
then  the  defence  must  fall,  and  they  must,  in  the 
language  of  the  Constitution,  take  the  responsi- 
bility. But  it  is  quite  apparent,  I  think,  from  the 
words  of  the  Constitution,  that  the  defence  which 
is  to  be  made,  or  which  may  be  made,  by  the  pub- 
lic press  against  a  public  prosecution  for  a  libel, 
is  not  limited  to  proof  of  the  truth  of  the  charges 
made.  They  may  defend  themselves  upon  the 
other  branch  of  this  section  of  the  Constitution, 
and  may  show  that  the  publication  was  not  negli- 
gently or  maliciously  made,  because  the  Constitu- 
tion prohibits  a  conviction  where  the  defendants 
make  it  to  appear  to  the  jury  that  the  publication 
was  neither  malicious  nor  negligent.  I  cannot, 
because  the  defendants  now,  by  their  counsel,  here 
at  the  bar  reiterate  the  truth  of  the  charges  which 
they  originally  made,  rightfully  deprive  them  of 
the  other  branch  of  their  constitutional  privilege 
and  exclude  the  evidence  which  is  now  offered  to 
show  that  the  publication  was  not  negligently  or 
maliciously  made.  I  conceive  that,  under  the 
Constitution,  they  have  a  plain  right  to  show,  if 
they  can,  that  the  publication  was  not  negligent 
or  malicious." 


€oinmon  iJleas— lEquitg^ 


C.  p.  No.  2.  Oct.  7. 

West  Philadelphia  Passenger  Railway  Co.  v. 
Dougherty  et  al. 
Ordinance  of  Councils  aulhorizing  interference 
with  charteredrights — Injunction  against  par- 
ties claiming  under  such  ordinance. 
Motion  to  continue  special  injunction. 
The  bill  set  out  the  incorporation  of  the  com- 
pany complainant,  and  that  a  supplement  to  the 
Act  of  incorporation  authorized  it  to  extend  its 
railway  to  any  part  of  the  Twenty-fourth  Ward, 


in  the  city  of  Philadelphia,  along  any  of  the 
public  streets  or  highways  thereof,  provided  it 
should  first  present  to  the  Councils  of  the  said 
city  a  plan  and  statement  exhibiting  the  route  of 
any  such  proposed  extension  ;  and  if  Councils 
should  not^  within  sixty  days  thereafter,  by  ordi- 
nance, disapprove  thereof,  their  consent  should 
be  deemed  to  be  given  thereto  ;  that  in  conform- 
ity therewith  complainant  caused  a  plan  to  be 
prepared  setting  forth  the  proposed  extension  of 
its  railway  on  32d  Street,  northwardly  of  Lan- 
caster Avenue,  in  the  city  of  Philadelphia ;  and 
caused  said  plan,  together  with  a  statement  in 
writing,  fully  describing  tke  route  of  the  said 
proposed  extension,  as  laid  down  on  the  plan, 
together  with  a  draft  of  an  ordinance  approving 
the  same,  on  July  1,  1875,  to  be  presented  to 
the  said  Councils  of  the  city  of  Philadelphia ; 
and  that  said  Councils  had  taken  no  action  what- 
ever thereuport ;  that  complainant,  on  February 
7,  1876,  submitted  to  the  board  of  surveys  of  the 
said  city,  for  its  approval,  an  accurate  copy  of 
said  plan,  which  was  on  same  day  by  said  board 
duly  approved;  that  32d  Street,  northwardly  of 
Lancaster  Avenue,  is  laid  down  as  a  part  of  the 
route  on  said  plan,  and  was  approved  by  said 
board  of  surveys,  both  as  to  the  two  lines  of  track 
and  as  to  the  siding;  that  said  sidings  were 
located  in  the  manner  shown  in  the  said  plan  at 
the  suggestion  and  request  of  the  said  board  of 
snrveys.  The  said  tracks  and  sidings  were  then 
constructed  by  complainant  as  laid  down  on  said 
plan,  and  it  has  since  used  and  enjoyed  the  same 
until  prevented  by  the  defendants. 

The  bill  further  set  forth  that  by  an  ordinance 
of  the  city  of  Philadelphia,  approved  July  14, 
1876,  the  west  side  of  32d  Street,  from  Lancaster « 
Avenue  200  feet  northwardly,  was  established  us 
a  stand  for  cabs  or  hacks,  and  that,  under  color 
of  the  said  ordinance,  and  by  virtue  of  its  pre- 
tended authority,  the  defendants,  who  are  hack- 
men,  doing  business  in  the  city  of  Philadelphia, 
have  occupied  the  said  space  on  the  west  side  of 
32d  Street,  for  the  distance  of  200  feet  north- 
wardly from  Lancaster  Avenue,  as  a  stand  for 
their  cabs  or  hacks,  and  threaten  to  continue  to 
so  occupy  the  said  space,  by  which  occupation 
complainant's  use  and  enjoyment  of  its  tracks 
and  sidings  on  32d  Street  have  been  interfered 
with,  and  its  franchises  injured.  The  bill  averred 
that  the  said  ordinance  violated  complainant's 
chartered  rights,  and  prayed  that  the  same  be 
declared  void,  and  that  defendants  be  enjoined 
from  such  occupation,  or  interference  with  com- 
plainant's use  of  its  tracks  or  sidings  on  said  32d 
Street. 

Thos.  De  Witt  Guyler  (C.  S.  PaUerson  with 
him),  for  the  motion,  cited — 

The  Stat©  r.  Jersey  Citj,  6  Dutcber,  170. 
State  f.  Noye:<,  47  Me.  214. 
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W.  H,  Shakspeare,  contra. 

The  Court.  The  Councils  having  given  con- 
sent to  the  route  by  failing  to  disapprove  it 
within  sixty  days,  and  the  complainants  having 
occupied  the  street  with  their  rails,  Councils 
could  not  afterwards  grant  any  right  to  backmen 
which  would  substantially  impair  the  rights  of 
complainants. 

Injunction  continued. 


©ommon  iPIeas— Hah). 


C.  P.  No.  1.        Bank  v.  Ervin.  Oct.  7. 

Affidavit  of  defence — Sufficiency — Prfrmisaorx/ 

note — Collateral  security  for  loan — Renewal 

note. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence, 

Assuoipsitby  holder  against  endorser  on  several 
promissory  notes.  The  affidavit  set  forth  that 
the  notes  in  suit  were  given  as  collateral  security 
for  a  loan  to  defendant,  and  that  since  making 
the  loan,  one  of  the  notes  now  sued  on  had  l>een 
renewed  and  that  another  had  been  settled  since 
commencement  of  suit,  and  was  no  longer  held  by 
plaintiff,  and,  further,  that  on  continuance  of  the 
loan  by  plaintiff,  other  notes  had  been  substituted 
for  those  now  sued  on.  A  supplemental  affidavit, 
.  being  ordered,  set  forth:  that,  in  May,  1876,  the 
))laintifir  loaned  defendant  $2500,  taking  as  col- 
lateral security  three  of  the  notes  now  sued  on, 
and  two  others  not  in  suit;  that,  on  June  10th, 
the  said  loan  was  continued  for  an  indefinite 
period,  and  subsequently  other  notes  had  been 
substituted  for  the  ones  now  in  suit,  which  had 
not  yet  matured. 

Gilpin f  for  the  rule,  contended  that  the  affidavits 
were  vague  and  indefinite. 

W,  S.  Price,  contra.  Th  loan,  being  for  an 
indefinite  period  since  June  last,  is  equivalent  to 
a  call  loan,  and  the  affidavit  U  sufficiently  ex- 
plicit 

Rule  discharged. 


C.  P.  No.  2.      Veite  V.  McFadden.  Oct.  14 

Foreign  judgment — Presumption  in  favor  of 
jurisdiction — Affidavit  of  defence  should  deny 
service  if  defendant  relies  upon  that  fact. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

The  suit  was  brought  upon  the  transcript  of  a 


judgment,  duly  certified,  from  llunterdon  County, 
New  Jersey.  The  transcript  did  not  show  that 
the  defendant  had  ever  been  summoned  or  had 
ever  appealed  by  himself  or  by  counsel. 

The  affidavit  set  forth  that  the  instrument  sued 
upon  was  not  such  an  instrument  as  entitled  the 
plaintiff  to  judgment 

Bowman,  for  rule.  ^ 

Pettit,  contra.  The  transcript  should  nave 
shown  that  the  defendant  was  within  the  juris- 
diction of  the  Court 

The  Court.  The  record,  prima  facie,  imports 
jurisdiction.  (See  2  Am.  Leading  Cases,  632.) 
If  defendant  relies  on  the  want  of  service,  he 
should  deny  it  in  his  affidavit 

Supplemental  affidavit  allowed. 


C.P.  No.  2.  Oct  14. 

Pastor  et  al.  v.  Hicks  et  al.,  trading,  etc. 
Affidavit  of  defence — Bankruptcy  of  individual 

members  of  firm  defendant — Evasive  aver- 
ments. 

Rnle  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  by  Henry  Pastor  et  al.  against  J. 
Rodman  Hicks,.  Isaiah  Hicks,  Charles  Magee, 
and  Charles  O.  Swope,  copartners,  trading  us 
Hicks,  Magee  &  Co.,  on  two  promissory  notes 
made  by  Hicks,  Magee  d>  Co. 

The  affidavit  of  defence  set  forth  that  J.  Rod- 
man Hicks,  Isaiah  Hicks,  and  Charles  O.  Swope 
of  the  defendants  were  adjudicated  bankrupts  on 
the  12th  day  of  July,  A.  D.  1876,  by  the  United 
States  Court 

DieJd,  for  the  rule. 

The  affidavit  does  not  say  the  makers  of  the 
note,  the  defendant  firm,  has  been  adjudicated 
bankrupt  The  bankruptcy  of  some  of  the  part- 
ners is  no  defence  if  the  firm  is  not  bankrupt 

Rule  absolute. 


C.  P.  No.  2.  Torry  v.  Bast.  Oct  14. 

A  suitor  on  his  way  from  Court  is  privileged 

from  service  of  process  in  a  new  action. 

Rule  to  set  aside  service. 

The  defendant,  a  non-resident,  came  to  Phila- 
delphia upon  notice  from  bis  counsel  to  attend 
the  argument  of  a  rule  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  in  which  he  was  defendant. 
Shortly  after  leaving  the  Court  room,  while  on 
his  way  back  to  his  hotel,  he  was  served  with  a 
writ  of  summons  in  the  present  case. 

O.  Heide  Norris,  for  the  rule. 

Suitors  are  privileged  from  arrest  or  service 
while  attending  Court 
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Miles  r.  McCuUough,  1  Binney,  77. 
Wetherill  v,  Seitzinger,  1  Miles,  240. 
Schick f  contra. 

The  attendance  in  this  case,  being  only  to  hear 
an   argument,  was  not  a    necessary  one.     The 
privilege  is  the  privilege  of  the  Court,  not  of  the 
party.     Where  the  party*s  presence  is  not  re- 
quired, he  cannot  claim  the  privilege. 
8  Bacon's  Abr.  168,  title  "Privilege." 
Cameron  v.  Lightfoot,  2  Wm.  Blaokstone,  1190. 
Starrett's  Case,  1  Dallas,  357. 
Rule  absolute. 


C.  P.  No.  2.     Bryan  et  al.  v.  Paul.        Sept.  21. 

Debtor  and  creditor — Execution  is  prima  facie 

satis/action. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  book  account  The  affidavit 
of  defence  set  forth  that  iMe  plaintiffs  had  filed  a 
lien  for  their  said  claim  upon  the  property  upon 
the  credit  of  which  the  goods  charged  were  sold, 
in  Atlantic  City,  in  the  State  of  New  Jersey, 
upon  which  there  was  due  process,  and  the  said 
property  was  sold  by  the  sheriff  of  Atlantic 
County,  at  Absec9ra,  and  realized  the  sum  of 
$1200,  which  was  more  than  sufficient  to  pay 
the  claim  of  said  plaintiffs  against  deponent, 
whereby  deponent's  personal  obligation  was  dis- 
charged. 

Bowman^  for  the  rule. 

The  Court.  A  levy  and  sale  is  prima  facie 
satisfaction. 

Rule  discharged. 


C.  P.  No.  2.  Sept.  30. 

Harmstead  v.  Kingsley,  Deft.,  and  Fidelity  Co., 

Garnmhee. 

Attachment  execution — Lunatic  defendant. 

Rule  to  dissolve  attachment. 

On  July  18,  1876,  an  inquisition  of  lunacy 
was  issued  in  this  county,  and  on  July  25  the 
defendant  was  reported  as  a  lunatic  without  lucid 
intervals  from  June  10,  18*7 6.  On  July  28, 
1876,  plaintiff,  having  previously  obtained  a 
judgment  in  Delaware  County  against  defendant, 
filed  a  transcript  in  this  court,  aud  issued  the 
present  attachment 

O^Byrne,  for  the  rule.  C.  A.  V. 

Oct.  7.  The  Court,  referring  to  Wright's 
Appeal  (8  Barr,  59),  made  the  rule  absolute. 


C.  P.  No.  2.     Burns  et  al.  v.  Bowers.     Sept.  30. 

Foreign  attachment — Presence    of   defendants 

within  the  jurisdiction  wlhn  writ  issued. 

Rule  to  quash  foreign  attachment. 

Depositions  showed  that  the  defendants,  al- 
though not  citizens,  were  in  the  county  when  the 
writ  issued. 


Hunsicker^  for  the  rule. 

Price,  contra,  admitted  that  the  writ  must  be 
quashed,  but  contended  that  defendants  should  be 
put  on  terms  to  appear,  or  accept  service  of  a 
summons.  C.  A.  V. 

Oct.  7.  The  Court.  The  plaintiff's  demand 
that  defendants  should  be  put  on  terms  would  be 
equitable  and  convenient,  but  we  do  not  find  any 
warrant  for  it  in  the  statute.  ' 

Rule  absolute. 


C.  P.  No.  3.     Steinwick  v.  Salter.         Sept.  30. 

Replevin — Motion  to  quash  writ — Practice, 

Rule  to  show  cause  why  writ  of  replevin  should 
not  be  quashed. 

This  was  an  action  of  replevin  brought  to  re- 
cover goods  levied  on  under  a  landlord's  war- 
rant of  distress.  The  motion  to  quash  was  based 
on  an  affidavit  of  the  constable  who  made  the 
levy,  that  the  goods  were  in  the  possession  of  and 
claimed  by  the  tenants  of  the  houses,  where  the 
levy  was  made,  as  owners,  of  whom  the  plaintiff 
Steinwick  was  not  one. 

Wollaston,  for  the  rule.  The  party  replevying 
is  a  stranger,  and  has  no  claim  to  the  goods. 

The  Court.  This  is  too  summary  a  method 
to  dispose  of  a  replevin  suit.  The  very  question 
in  the  suit  is  the  ownership  of  the  goods. 

Rule  discharged. 


C.  P.  No.  4.  In  Ra  Fortietli  Street.  Sept.  30. 
Boad  law — Leave  given  to  amend  proceedings 

after  appointment  of  jury  and  prior  to  view. 

Motion  to  amend  proceedings. 

An  ordinance  provided  for  the  widening  of 
Fortieth  Street  from  Elm  Avenue  to  Mantua 
Avenue.  The  street  had  been  widened  from  Elm 
Avenue  to  the  Pennsylvania  Railroad  Bridge, 
about  one-third  the  distance.  Upon  a  petition 
reciting  the  ordinance,  a  jury  had  been  appointed 
to  view  the  entire  distance  from  Elm  Avenue  to 
Mantua  Avenue,  and  notice  had  been  given  to 
owners  of  property  fronting  on  Fortieth  Street 
between  the  two  avenues. 

The  jury  had  not  yet  viewed,  when  a  property 
owner  between  the  bridge  and  Mantua  Avenue 
objected  to  the  proceedings  on  the  ground  that 
the  record  would  preclude  the  appointment  of  a 
second  jury,  while  the  city  might  afterwards  take 
his  land. 

The  present  motion  was  to  amend  the  proceed- 
ings 80  that  the  jury  should  view  only  the  portion 
of  the  street  actually  widened. 

Michener,  for  the  motion. 

Motion  granted. 
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Joly,  '74,  131.  Feb.  24,  25. 

De  Couney  v.  The  Onarantea  Trust  and  Safe 

Deposit  Co. 

Landlord  and  Tenant — Proceedings  to  recover 
posaesHion  at  end  of  term  under  Act  of  March 
21,  1772.  §§  12,  IS-^Enforceable  by  the  as- 
signee of  a  jjoriion  of  the  demised  property — 
Dispute  as  to  the  length  of  the  term  no  ground 
to  arrest  proceedings — Certiorari — When  a 
supersedeas  under  Act  of  March  24,  1866, 
(P.  L,  750). 

The  asffignee  of  a  portion  of  a  property  sold  subject 
to  ao  existing  lease  of  tlie  whole,  is  entitled,  as  well 
as  the  lessor  or  the  assignee  of  the  whole,  to  the  remedy 
giv**n  by  the  Landlord  and  Tenant  Act  of  1772,  for  the 
recovi»ry  of  possession  at  the  end  of  the  term. 

A  dispute  as  to  the  time  when  the  term  expires  is 
one  of  the  very  questions  of  fact  to  decide  which  the 
proceedings  under  this  Act  were  given,  and  is  not 
•Qch  a  dispute  as  to  the  title  to  the  land  as,  under  the 
thirteenth  section  thereof,  entitles  the  tenant  to  an 
arrest  of  proceedings. 

The  Act  of  Marcli  24,  1865,  makes  a  certiorari  a 
nper$edeas  in  landlord  and  tenant  proceedings,  only 
wiiere  it  is  espeoiall/  allowed  in  the  Act  creating  the 
proceeding. 

Error  to  the  Common  Pleas  of  Philadelphia 
County. 

This  was,  in  the  Court  below,  a  certiorari  to 
Aldermen  David  Beiiler  and  W.  P.  liibberd  to 
bring  «p  the  record  of  certain  proceedings  had 
before  the  said  two  aldermen  and  a  jury  of  free- 
holders, under  the  Landlord  and  Tenant  Act  of 
21  March,  1772  (Purd.  Dig.  879,  pi.  17),  to  re- 
corer  possession  of  a  pro|ierly  on  the  east  side  of 
Carpenters'  Court. 

On  May  6,  1871,  the  Carpenters*  Company  of 
Philadelphia  leased  the  entire  property  in  ques- 
tion to  S.  G.  De  Coursey  for  two  years  from  July 
1, 1871,  with  the  privilege  to  the  lessee  of  renew- 
al for  three  years  more,  and  on  February  20, 
1873,  the  latter  gave  written  notice  to  the  Com- 
pany that  he  availed  himself  of  this  privilege  of 
renewal.  At  that  time,  however,  negotiations 
were  pending  between  the  Carpenters'  Company 
and  the  Guarantee  Trust  and  Safe  Deposit  Com- 
pany for  a  sale  of  a  portion  of  the  pro])erty,  and 
on  March  31,  the  Company  gave  De  Coursey  a 
general  notice  to  quit  at  the  end  of  the  term. 
On  May  31,  of  the  same  year,  the  Carpenters' 
Company  conveyed  by  deed  to  the  Guarantee 
Vol.  III.-5 


Trust  and  Safe  Deposit  Company,  subject  to 
De  Coursey's  lease,  the  northernmost  part  of  this 
property,  contnining  in  front  on  Carpenters' 
Court  eleven  feet,  and  extending  in  depth  the 
whole  depth  of  the  lot.  De  Coursey  refusing  to 
give  possession  of  the  property,  on  July  1,  the 
day  when  his  original  term  under  the  lease  ex- 
pired, the  Guarantee  Company  instituted  proceed- 
ings to  recover  possession  nnder  the  Act  of  1772, 
the  Carpenters'  Company  declining  to  join  in  the 
proceeding^.  De  Coursey  thereupon  filed  an  affi- 
davit, claiming  an  arrest  of  the  proceedings  on 
the  grounds:  (1)  that  proceedings  under  this 
Act  could  not  be  brought  to  recover  a  part  only 
of  a  property  leased ;  and  (2)  that  the  exercise 
of  the  power  of  renewal  created  such  an  adverse 
title  us  was  contemplated  by  the  thirteenth  sec- 
tion of  the  same  Act,  which  provides  that  if  the 
tenant  shall  allege  that  the  title  to  the  lands  in 
question  is  disputed  by  some  other  person,  etc., 
by  virtue  of  a  title  accruihg  since  the  commence- 
ment of  the  lease,  the  proceeding  shall  be  arrested. 

The  aldermen  refusing,  however,  to  stay  the 
proceedings,  evidence  was  offered  before  them  and 
the  jury  of  freeholders  to  the  effect :  (1)  that  the 
clause  of  renewal  was  void  under  the  charter  of 
the  Carpenters'  Company,  and  (2)  that  certain 
correspondence  and  conversations  took  place  be- 
tween W.  11.  Rhawn,  President  of  the  Guarantee 
Company,  and  De  Coursey,  which,  it  was  claimed, 
estopped  the  latter  from  claiming  a  renewal  of 
the  lease,  even  if  the  clause  was  held  valid. 

The  jury  and  aldermen  found  in  favor  of  the 
Guarantee  Company  on  July  30,  1873,  and  on 
the  same  day  a  writ  of  possession  was  issued, 
which  was  duly  executed  by  the  sheriff.  De  Cour- 
sey thfcreu|)ou  took  a  writ  of  certiorari  to  the 
Common  Pleas  of  Philadelphia  County,  and  filed, 
inter  alia,  the  following  exceptions  to  the  record: 

(1)  The  record  shows  a  case  in  which  a  vendee 
or  gran  tee  of  a  snni  11  portion  of  demised  premises, 
proceeds  under  the  Act  of  March  21,1772,  against 
the  tenant  of  the  w  hole,  as  his  landlord  in  respect 
to  said  portion,  to  recover  possession  of  such  por- 
tion, the  original  lessor,  who  is  still  the  owner  of 
the  residue  and  landlord  in  respect  of  the  same, 
declining  to  join  in  said  proceedings,  and  not  be- 
ing made  a  party  thereto ;  whereas  said  Act  of 
Assembly  was  not  intended  and  cannot  be  con- 
strued to  be  applicable  to  such  a  case,  or  to  per- 
mit the  tenant  to  be  harassed  by  divers  proceed- 
ings by  divers  owners  in  respect  of  divers  parts 
of  the  demised  premises,  into  which  it  may  have 
been  divided  by  conveyances  subsequent  to  the  lease. 

(2)  The  record  shows  a  notice  by  the  Carpenters' 
Company  to  the  defendant,  to  quit  the  entire 
premises  on  the  first  day  of  July,  1873;  but  no 
notice  by  the  Guarantee  Company  to  quit  its  por- 
tion of  said  premises,  is  set  forth  or  alleged,  and 
the  latter  company,  claiming  under  a  deed  subse- 
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qnent  to  said  notice,  cannot  avail  itself  in  respect 
to  a  portion  of  tlie  premises  of  the  former  com- 
pany's notice  to  quit  the  whole ;  so  that  in  fact 
the  record  does  not  show  any  allegation  or  proof 
of  such  a  notice  to  quit  as  is  required  by  the  said 
Act  of  March  21,  1772.  (4)  The  aldermen  in- 
sisted on  proceeding  with  the  complaint  of  the 
plaintiff,  notwithstanding  the  presenting  of  the 
affidavit  of  the  defendant ;  whereas,  on  the  com- 
ing in  of  the  same,  they  should  have  foreborne 
any  further  proceedings. 

A  rule  for  a  writ  of  restitntion  was  likewise 
taken,  on  the  ground  that  the  certiorari  was  a 
supersedeas  nnder  the  Act  of  March  24,  1865. 
(Purd.  Dig.  609,  pi.  31.)  The  Court  refused  this 
rule,  dismissed  the  exceptions,  and  affirmed  the 
judgment. 

The  defendant  thereupon  took  this  writ,  as- 
signing for  error  the  above-mentioned  actions  of 
the  Court. 

E.  Spencer  Miller  (with  him  H.  Wharton), 
for  plaintiff  in  error. 

Proceedings  under  the  Act  of  1772  cannot  be 
brought  to  recover  a  part  only  of  a  leased  prop- 
erty, for  as  the  contract  of  lease  is  a  whole,  so 
the  ])ossession  nnder  it  is  a  unit. 

Yaiighan  w.  Blanohard,  1  Yeates,  176. 
De  Coursey's  exercise  of  the  power  of  renewal 
created  such  a  dispute  as  to  the  title  as,  under 
the  thirteenth  section  of  the  Act  of   1772,  is 
ground  for  an  arrest  of  proceedings. 
Steel  V.  Thompson,  3  Penua.  34. 
Newell  V,  Gibba,  1  W.  &  S.  499. 
Cnnningham  v.  Gardner,  4  Id.  120. 
B1ai(hford  v.  Duncan,  2  S.  &  R.  480. 
Debozear  v,  Butler,  2  Grant,  421. 
The  Act  of  1865  makes  a  certiorari  a  super- 
sedeas in  every  proceeding  in  Philadelphia  to  re- 
cover the  possession  of  leased  property,  iii  which 
it  is  allowed  at  all,  whether  by  common  law  or 
by  statute. 

Harger  v.  ConnmissionerB,  2  Jonefl,  252. 
Trimbath  r.  Patterson,  26  Sra.  277. 
0.  Pancoast  (with  him  (7.  Gilpin),  contr>. 
The  assignee  of  a  part  of  property  leased  is 
entitled  to  the  remedy  given  by  the  Act  of  1772. 
White  r.  Arthurs,  24  Penna.  St.  96. 
Watson  w.  Bioren,  1  S.  &  R.  229. 
Co.  Litt.  241,  r. 

Ards  r.  Watkiu,  Cro.  Eliz.  637. 
Harrison  ».  Baruby,  5  Tenn.  246. 
Rivis  V.  Watoon,  5  M.  &  W.  266. 
Gilbert  on  Rents,  172. 
No  such  dispute  as  to  the  title  of  this  land  was 
set  forth  in  the  affidavit  as  would  be  sufficient  to 
arrest  the  proceedings. 

Cunniugham  v.  Gardner,  supra. 
Haflfner  v,  Uoeckley,  3  Brew.  253. 
Df  bozear  v»  Butler,  supra. 
The  Act  of  1865  makes  the  certiorari  a  super- 
sedeas only  in  proceedings  where  the  certiorari  is 
i8|:ecially.allowed  in  the  act  creating  the  jtiris- 
diction. 


Warbnrton  v.  Lovelaud,  1 II.  &  Br.  648. 

Hawkins  on  Bills,  3. 

Duff  w.  Fitzwater,  4  Id.  226. 

Haiues  v.  Levin,  1  Id.  414. 

March  13.  The  Court.  The  record  in  this 
case  presents  but  three  questions  that  ireed  be 
discussed.  The  first  is,  whether  the  assiprnee  of 
a  portion  of  the  demised  premises  is  entitled  to 
proceed  under  the  Act  of  1772  to  recover  the 
possession  of  such  portion.  It  appears  that  the 
Carpenters'  Company  of  the  City  of  Philadelphia, 
by  lease  dated  May  5,  1871,  demised  to  Samuel 
G.  De  Coursey,  the  plaintiff  in  error,  a  property 
on  the  east  side  of  Carpenters'  Court,  for  the  term 
of  two  years  from  the  first  day  of  July,  1 871,  re- 
serving rent ;  that  the  said  De  Coursey  entered 
into  possession  of  the  demised  premises.  That 
on  the  Slst  day  of  May,  1873,  the  said  com- 
pany gave  him  notice  to  remove  at  the  expiration 
of  his  said  term.  That  subsequently,  by  deed 
dated  the  Slst  day  of  March,  18.3,  the  said  com- 
pany granted  and  conveyed  to  the  Guarantee 
Trust  and  Safe  Deposit  Company,  defendants  in 
error,  a  lot  of  ground  which  included  eleven  feet 
of  the  demised  premises.  Thereupon  the  last 
named  company  proceeded  to  recover  the  posses- 
sion of  the  said  eleven  feet  under  the  Act  of 
1772,  upon  the  notice  previously  given  by  the 
Carpenters'  Company.  The  latter  did  not  join 
in  the  proceeding,  nor  did  they  take  any  steps  to 
recover  the  possession  of  the  residue  of  the  said 
demised  premises. 

Our  own  cases  do  not  furnish  a  distinct  ruling 
upon  the  very  point.  Yet  its  solution  is  not  diffi- 
cult The  mischief  which  the  Act  of  1772  was 
intended  to  remedy  is  clearly  expressed  in  the 
preamble  to  said  act:  "And  whereas  it  fre- 
quently happens  within  this  province,  that  lessees 
or  tenants  for  years,  or  at  will,  often  hold  over 
the  tenements  to  them  demised,  after  the  determi- 
nation of  such  leases,  and  although  such  tenants 
have  been  required  to  deliver  up  the  tenements  to 
the  landlord  or  lessor  who  had  occasion  to  dwell 
in  his  own  house,  or  give,  grant,  or  demise  the 
same  to  another,  yet  they  have  most  unjustly  re- 
fused to  do  so,  and  have  obliged  the  lessors  or  land- 
lords at  great  expense  to  bring  ejectments  against 
their  tenants,  and  by  the  delays  incident  to  law 
proceedings  have  kept  the  owner  of  the  hoase  at 
law  and  out  of  possession  for  stveral  years.  For 
preventing  therefore  such  unjust  practices,  be  it 
enacted,"  etc.  etc.  Prior  to  the  passage  of  this 
act,  the  landlord  had  no  remedy  against  his 
tenant  holding  over  after  the  expiration  of  his 
term,  but  the  action  of  ejectment,  a  tedious  and 
expensive  proceeding.  The  object  of  the  Act  of 
1772  was  to  furnish  a  summary  proceeding  in 
such  cases,  in  which  the  legal  rights  of  the  parties 
should  be  carefnlly  protected,  and  yet  avoid  the 
intolerable  delays  incident  to  a  suit  cf  ejectment 
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This  case  comes  clearly  within  the  mischief  which 
the  net  sought  to  remedy. 

We  have  a  demise,  a  notice  to  quit,  a  sale  by 
the  landlord,  and  a  refusal  by  the  tenant  to  sur- 
render the  possession  to  the  landlord's  vendee  at 
the  end  of  the  terra.  Does  the  fact  that  tlie  pro- 
ceedings were  for  a  part  of  the  demised  premises 
only,  oust  the  jurisdiction  of  the  aldermen  ?  It 
may  be  conceded  that  the  landlord  cannot  pro 
ceed  under  this  Act  to  recover  the  possession  of 
a  part  of  the  demised  premises,  and  hold  the  de- 
fendant as  tenant  for  the  residue.  No  such  attempt 
was  made  in  this  case.  The  notice  to  quit  was  for 
the  entire  premises.  At  the  end  of  the  term  the 
landlord  had  a  right  to  proceed  for  the  recovery 
of  the  whole.  How  is  the  tenant  injured  because 
the  proceedings  arc  only  for  the  recovery  of  a 
part  ?  The  purchaser  of  the  eleven  feet  would 
have  been  entitled  to  his  writ  of  ejectment  to  re- 
cover it.  His  case  is  within  the  mischief  of  the 
Act,  as  well  as  its  very  words.  "  It  shall  be  law- 
ful for  such  lessor  or  lessors,  his  or  their  heirs  and 
assigns,  to  complain,"  etc.  The  assigns  may 
be  assigns  of  separate  parts.  If  originally  held 
in  common  the  parties  may  come  to  hold  separate 
parts  by  partition.  The  owner  of  a  part  becomes 
the  landlord  qiuHid  that  part  By  a  grant  of  the 
reversion,  the  rent,  which  is  an  incident  passes 
with  it.  Where  there  is  an  apportionment  of  the 
rent  the  tenant  is  subjected  to  separate  actions 
and  distresses.  (Co.  Litt.  241.)  A  tenant  in 
commoD  may  distrain  for  his  share  of  the  rent ; 
and  it  was  held  in  Rivis  v,  Watson  (5  Mees.  & 
W.  266),  that  a  rent  charge  may  be  divided,  by 
will  or  deed,  so  as  to  make  the  tenant  liable, 
without  attornment,  for  several  distresses.  "If 
I  make  a  lease  of  three  acres  reserving  three  shill- 
ings rent,  as  I  may  dispose  of  the  whole  reversion, 
so  may  I  also  of  any  part  of  it,  since  it  is  a 
thing  in  its  nature  severable,  and  the  rent  as  inci- 
dent to  the  reversion  may  be  divided  too  because 
that,  being  made  in  retribution  for  the  land,  ought, 
from  the  nature  of  it,  to  be  paid  to  those  who  are 
to  have  the  land  on  the  expiration  of  the  lease." 
(Lord  Ch.  Baron  Gilbert  on  Rents,  172.)  If 
the  reversion  may  be  divided  and  the  rent  appor- 
tioned and  each  part  of  the  apportioned  rent 
recovered  by  distress  or  an  action  of  debt,  it  is  not 
easy  to  see  the  force  of  the  argument  urged  in 
behalf  of  the  plaintiff  in  error  that  it  would  be  sub- 
jecting him  to  an  undne  burden  to  hold  that  he 
may  be  proceeded  against  under  the  Act  of  1772 
for  a  portion  only  of  the  demised  premises.  It  is 
clear  that  an  ejectment  may  be  brought  against 
him.  But  the  very  object  of  the  Act  was  to  avoid 
the  expense  and  delay  incident  to  this  form  of  pro- 
ceeding. We  are  clearly  of  opinion  that  this  case 
comes  within  the  spirit,  if  not  within  the  very 
letter  of  the  Act  of  1772,  and  t!iat  the  aldermen 
had  jurisdiction. 


This  brings  us  to  the  second  question.  It  is 
contended  that  the  affidavit  filed  by  the  plaintiff 
in  error  deprived  the  aldermen  and  freeholders  of 
jurisdiction,  and  that  they  should  have  proceeded 
no  further  in  the  cause.  The  thirteenth  section 
of  the  Act  of  1772  provides  thtft  if  the  tenant 
shall  allege  that  the  title  to  the  lands  and  tene- 
ments in  question  is  disputed  and  claimed  by 
some  other  person  or  persons,  whom  he  shall  name, 
in  virtue  of  a  right  or  title  accrued  or  happening 
since  the  commencement  of  the  lease,  so  as  afore- 
said made  to  him,  by  descent,  deed,  or  from  or 
under  the  last  will  of  the  lessor,  etc.,  the  proceed- 
ing shall  be  arrested.  The  affidavit  filed  by  the 
plaintiff  in  error  does  not  bring  the  case  within  the 
provisions  of  the  above  section.  It  does  not  show 
what  the  proviso  in  the  Act  expressly  requires, 
that  there  was  a  dispute  as  to  the  title  to  the 
lands :  that  the  title  was  disputed  and  claimed  by 
some  other  person  or  persons  named  in  virtue  of  a 
right  or  title  accrued,  or  which  had  happened  since 
the  commencement  of  the  lease  by  descent,  deed, 
or  under  the  last  will  of  the  lessor.  What  it  does 
show  is  a  dispute  as  to  when  the  term  expired. 
This  is  one  of  the  questions  which  the  Act  of 
1772  by  its  express  terms  requires  the  jury  of  free- 
holders to  determine.  The  cases  cited  by  the 
plaintiff  in  error  upon  this  point  do  not  sustain 
him.  In  Blashford  v.  Dnnoan  (2  8.  &  R.  4S0) 
no  rent  was  reserved  in  the  lease,  which  is  neces- 
sary to  give  jurisdiction  under  the  Act  of  1772. 
Steel  V.  Thompson  (2  Penna.  Rep.  34)  was  clearly 
not  within  the  Act.  So  far  from  being  the  mere 
case  of  a  demise  at  a  certain  rent,  it  presented 
unusual  complications.  Says  Gibson,  C.  J., 
"  Here  the  relation  of  the  parties  was  contingent, 
if  not  doubtful  from  the  beginning,  and  when 
application  was  made  to  the  justices,  it  was  not 
easy  as  it  appeared  at  the  trial  to  determine  its 
nature  or  extent. "  Again,  "  the  contract  had  more 
the  aspect  of  one  for  the  disposal  of  an  interest  in 
land  on  specified  terms  than  of  a  lease  by  the  actual 
proprietor  to  his  tenant  at  a  stipulated  rent."  In 
Newell  u  Oibbs  (1  W.  &  S.  49G)  the  tenant  offered 
to  show  that  the  title  of  Gibbs,  the  landlord,  had 
expired  by  lapse  of  time,  and  that  since  the  com- 
mencement of  the  lease  the  title  had  vested  in  a 
certain  William  Griffis,  by  virtue  of  a  purchase  at 
a  sheriff's  sale  of  the  interest  of  Ezekiel  Griffis, 
who  was  the  lessor  of  Gibbs,  the  landlord.  Cun- 
ningham u  Gardner  (4  W.  &  S.  120)  is  against 
the  plaintiff.  The  affidavit  of  the  tenant  alleged 
that  he  had  a  right  to  the  hinds  under  the  lease 
during  his  natural  life,  in  consideration  of  which 
he  was  to  erect  buildings  and  improve  the  premises, 
and  that  he  had  done  so.  Said  Huston,  J.  ''  This 
case  presents  a  simple  question  of  fact.  Did  Mr. 
Rirkpatrick  agree  to  give  a  lease  for  life  or  for 
years  to  the  tenant?  This  is  the  question  as 
stated  by  the  landlord,  and  by  the  tenant,  and  by 
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the  coonsel  before  os.  It  would  not  be  easy  to 
*8how  that  twelve  freeholders  summoned  for  the 
purpose  from  the  county  would  not  l)e  as  compe- 
tent to  decide  this  fact  as  twehe  jurors  drawn 
from  the  wheel  as  jurors.  The  law  is  made  for 
such  uses.  Itts  no  more  difficult  than  to  decide 
whether  a  parol  lease  was  for  one  year  or  for  two 
years.  It  is  a  simple  question  of  fact,  and  no  legal 
knowledge  is  required  to  the  decision  of  if  We 
may  well  apply  the  above  language  to  the  present 
case.  The  contention  was  whether  under  the 
stipulations  of  the  lease  the  term  of  the  plaintiff 
in  error  wf^s  fully  ended.  This  was  a  mere  ques- 
tion of  fact,  simple  in  its  nature  and*  entirely 
within  the  province  of  the  jury  to  decide.  It 
involved  no  question  of  title  withiu  the  meaning 
of  the  Act  of  1772. 

The  third  question  is  whether  the  Court  below 
erred  in  not  awarding  restitution  to  the  plaintiff 
in  error.  The  record  shows  that  the  aldermen 
gave  judgment  for  the  plaintiffs  (defendants  in 
error)  for  possession  of  the  eleven  feet,  with  dam- 
ages and  costs ;  that  they  then  proceeded  upon 
the  same  day  to  issue  a  writ  of  possession,  which 
the  sheriff  executed  and  returned  ''possession 
given."  A  certiorari  was  taken  to  the  proceed- 
ings, and  a  petition  was  presented  to  the  Court 
below  for  a  writ  of  restitution,  on  the  ground 
that,  under  the  Act  of  1865,  a  writ  of  possession 
could  not  properly  issue  within  ten  days  of  the 
judgment.  The  Court  below  decided  that  the 
Act  of  1865  does  not  apply  to  proceedings  under 
the  Act  of  1772.  Whether  it  does  so  apply  is 
the  precise  point  involved. 

The  Act  of  24  March,  1865  (P.  L.  750),  pro- 
vides that  "In  every  proceeding  or  suit  brought 
in  the  city  of  Philadelphia,  under  any  of  the 
several  acts  of  this  Comraonweulth,  by  landlords 
to  recover  possession  of  property  leased  for  a 
term  of  years  or  from  year  to  year,  in  which  a 
certiorari  is  now  allowed,  the  said  certiorari  shall 
be  a  supersedeas,^^  etc.  It  is  necessary  to  a 
proper  understanding  of  this  Act  to  consider 
briefly  the  law  as  it  stood  at  the  time  of  its  pas- 
sage. The  Act  of  1772  makes  no  mention  of  a 
certiorari.  Such  writ  is  not  allowed  by  its 
terms.  Yet  it  has  been  repeatedly  held  that  the 
common  law  writ  of  certiorari  might  issue  under 
said  Act  But  it  does  not  operate  as  a  super- 
sedeas, (Grubb  u  Fox,  6  Bin.  460.)  The 
reason  for  this  is  that  proceedings  under  the  Act 
of  1772  are  sui  generis^  the  Act  of  Assembly 
intending  to  give  landlords  a  speedy  remedy. 
While  the  common  law  right  to  a  certiorari  to 
remove  proceedings  under  this  Act  has  never 
been  denied,  this  Court  decided  at  a  very  early 
day  that  such  writ  did  not  operate  as  a  super- 
sedeas, for  the  reason  above  given.  Next  in 
order  came  the  Act  of  25th  of  March,  1825  (P. 
L.  114),  providing  for  the  case  of  tenants  who 


shall  remove  from  the  demised  premises  without 
leaving  sufficient  property  on  the  premises  to 
secure  at  least  three  months  rem,  and  who  shall 
refuse  to  deliver  up  possession,  etc  This  Act 
contains  no  provision  for  a  certiorari. 

The  Act  of  3d  of  April,  1830  (P.  L.  182), 
provides  a  mode  in  which  a  landlord  may  pro- 
ceed to  obtain  possession  of  the  demised  premises 
for  non-payment  of  rent.  In  said  Act  it  is  pro- 
vided '*  that  nothing  herein  contained  shall  pre- 
vent the  issuing  of  a  certiorari  with  the  usual 
force  and  effect."  To  say  that  this  proviso  does 
not  allow  the  certiorari  in  the  sense  of  expressly 
giving  it,  is  a  refinement  of  criticism.  While 
the  phraseology  is  peculiar,  giving  it  somewhat 
the  form  of  a  negative  pregnant,  it  evidently 
provides  for  and  allows  a  writ  of  certiorari  with 
its  usual  force  and  effect. 

The  Act  of  14  December,  1863  (P.  L.  1125), 
allows  an  appeal  and  also  a  certiorari  to  remove 
the  proceedings  of  the  justices,  as  in  other  cases. 

Thus  stood  the  legislation  when  the  Act  of 
1865  was  passed.  It  is  contended  that  the  effect 
of  the  latter  Act  is  to  make  the  certiorari  a 
supersedeas  in  every  proceeding  or  suit  brought 
in  the  city  of  Philadelphia  by  a  landlord  to  re- 
cover the  possession  of  property  leased  for  a  term 
of  years.  If  this  be  the  proper  construction  of 
the  Act  of  1865,  then  the  Act  of  1772  is  rendered 
comparatively  useless ;  and  the  serious  mischiefs 
which  for  over  one  hundred  years  it  has  pro- 
tected us  against  have  returned  to  vex  the  pre- 
sent generation,  as  they  must  seriously  have  dis- 
turbed the  framers  of  said  Act.  For  its  avowed 
object  was  to  give  some  proceeding  sui  generis, 
and  unknown  to  the  common  law,  by  means 
whereof  a  landlord  who  had  occasion  to  use  or 
occupy  his  own  house,  or  to  sell  or  demise  the 
same,  might  recover  possession  thereof  at  the 
termination  of  the  lease  without  the  delay  and 
expense  of  an  ejectment.  If  a  certiorari  is  inter- 
posed to  stay  proceedings  under  this  Act,  its 
value  as  a  remedial  statute  is  seriously  impaired 
if  not  wholly  gone.  If  the  Legislature  intended 
by  the  Act  of  1865  to  make  a  certiorari  a  super- 
sedeas in  all  landlord  and  tenant  cases,  it  was 
very  easy  to  have  said  so  in  few  and  plain  words. 
They  have  not  done  so.  On  the  contrary,  the 
intent  is  clear  to  restrain  the  operation  of  the 
Act  to  certain  cases  only,  else  why  the  words 
"  in  which  a  certiorari  is  now  allowed"  ? 

Evidently  the  Legislature  had  no  reference  to 
the  common  law  writ  of  certiorari  when  they 
used  this  language.  Such  writ  is  of  right  and 
may  issue  of  course,  but  it  does  not,  as  has 
already  been  said,  suspend  proceedings  in  a  land- 
lord and  tenant  case. 

It  was  undoubtedly  the  writ  of  certiorari  allowed 
by  statute  that  was  in  the  contemplation  of  the 
Legislature  when  the  Act  of  1865  was  passed. 
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Sach  a  writ  was  allowed  in  both  the  Acts  of  1830 
and  1863.  Yet  in  neither  of  those  Acts  is  it  said 
in  express  terms  that  the  certiorari  shall  be  a 
supersedeas.  There  are  reasons  why  the  law 
8hoald  be  explicit  upon  this  point.  Both  of  the 
last-named  Acts  are  a  wide  departure  from  the 
course  of  procedure  under  the  Act  of  1772.  It 
will  be  remembered  that  in  the  latter  case  the 
cause  is  heard  before  two  aldermen  and  a  jury  of 
twelve  freeholders,  to  be  selected  by  the  sherifif 
In  no  form  of  summary  proceedings  known  to 
the  law  is  so  much  care  exercised  to  guard  the 
rights  of  the  parties,  and  secure  a  fair  trial  as 
under  the  Act  of  1772.  The  provision  for  a  free- 
hold qualification  for  the  jurors  was  intended  at 
least  to  secure  a  jury  of  more  than  the  average 
grade.  If  such  jurors  are  not  comf»osed  gene- 
rally of  as  good  material  as  they  ought  to  be  it 
was  no  fault  of  the  law,  but  of  its  officers  charged 
with  its  execution.  In  such  proceedings  the 
tenant  has  a  fair  trial  before  a  jury  of  his  peers, 
and  it  is  no  hardship  to  him  to  allow  the  judg- 
ment of  such  a  tribunal  upon  so  simple  a  question 
as  whether  his  term  is  fully  ended,  to  be  enforced 
notwithstanding  a  writ  of  certiorari.  So  as  to 
the  Act  of  1825.  It  gives  the  remedy  where  the 
tenant  has  removed  from  the  premises  leaving  no 
goods  thereon,  refuses  to  give  security  for  the  rent, 
and  yet  declines  to  surrender  the  possession.  A 
certiorari  is  clearly  not  needed  in  such  cases.  But 
in  the  Acts  of  1830  and  1863  the  proceedings 
are  entirely  without  a  jury  ;  under  that  of  1830 
before  two  aldermen ;  under  that  of  18G3  before 
a  single  alderman.  It  is  not  singular,  therefore, 
that  inasmuch  as  both  these  Acts  are  in  deroga- 
tion of  the  common  law  right  of  trial  by  jury, 
the  Legislature  deemed  it  essential  to  place  the 
qnestion  at  rest  whether  the  writ  of  certiorari 
which  had  been  theretofore  allowed  by  said  Acts 
should  operate  as  a  supersedeas.  This  we  regard 
as  the  proper  construction  of  the  Act  of  1865. 
To  extend  it  to  the  Act  of  1772,  in  which  a 
statutory  certiorari  had  never  been  allowed,  would 
be,  in  our  judgment,  to  carry  the  Act  of  1865 
beyond  its  manifest  intent  as  well  as  its  express 
terms.  An  ingenious  argument  was  made  on  be- 
half of  both  the  plaintiff  and  defendant  in  error 
upon  the  grammatical  construction  of  sajd  last- 
named  Act.  We  are  unable  to  see  that  the  view 
we  have  taken  of  it  does  any  violence  to  its  pro- 
per reading.  When  the  Legislature  intend  so 
radical  a  change  in  existing  legislation  as  to  make 
a  certiorari  a  supersedeas  to  proceedings  under 
the  Act  of  1772,  they  will  probably  say  so  in  ex- 
press terms,  and  not  leave  it  to  rest  upon  impli- 
cation or  the  yet  more  uncertain  rule  as  to  which 
of  two  antecedents  shall  govern  a  verb. 

The  question  raised  by  the  remaining  assign- 
ments need  not  be  discussed ;  most  of  them  refer 
to  matters  dehors  the  record. 


The  judgment  is  affirmed. 

Opinion  byPAXSON,  J.   Williams,  J.,  absent^ 

iOf.  McLaughlin  v,  McGee,  2  Wbeklt  Notm,  376.] 
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Kemmerer  v.  Tool.        March  23. 


Bankruptcy —  Fraudulent  preference  —  Debtor 
and  creditor — Amicable  revival  of  judgment. 

An  amicable  reviv^fll  of  a  jndgmeDt  by  an  insolvent 
debtor  is  not  a  frandaleut  preference  within  the  par- 
view  of  the  Bankrupt  Act. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit  by  Tool,  assignee  in  bankruptcy  of 
Knerr,  against  Kemmerer,  to  recover  moneys  pro- 
duced by  a  sheriff's  sale  of  the  bankrupt's  estate, 
and  received  by  the  defendant  Kemmerer  from  the 
sheriff  in  payment  of  a  judgment,  which  the  as- 
signee now  endeavored  to  avoid  as  a  fraudulent 
preference  by  the  defendant  over  other  creditors. 
Plea,  non  assumpsit. 

Upon  the  trial  it  appeared  that  in  April,  1868, 
Kemmerer  loaned  to  Knerr  $4000,  taking  a  note 
therefor,  with  a  warrant  of  attorney  to  confess 
judgment,  which  was  immediately  entered  up.  In 
May,  18t0,  Kemmerer,  wishing  to  extend  the  lien 
of  this  judgment  to  certain  property  purchased  by 
Knerr  in  1869,  obtained  from  Knerr  an  agreement 
for  an  amicable  revival  of  the  judgment  At  this 
time  Kemmerer  was,  according  to  his  own  testi- 
mony, ignorant  of  Knerr's  insolvent  condition. 

The  defendant  presented  the  following  points : 
(2)  A  creditor  holding  a  judgment  may  issue  an 
execution  and  levy  on  the  property  of  the  debtor, 
even  though  he  doubts  his  solvency  at  the  time 
of  making  the  levy,  and  the  lien  thus  created  will 
be  protected.  Answer.  This  may  be  a  good  legal 
proposition,  but  it  has  no  application  to  the  cause 
trying.  (5)  Kemmerer  might  at  once  have  sued 
out  an  execution,  made  a  levy  on  the  after  acquired 
real  estate  of  Knerr,  and  thus  secured  the  lien 
which  he  was  desirous  of  obtaining.  Surely  the 
mere  circumstance  that  Knerr  consented  to  do  a 
thing,  which  in  any  aspect  was  for  his  (Knerr's) 
benefit,  should  not  he  allowed  to  affect  the  credi- 
tor with  knowledge  of  insolvency.  Answer.  This 
first  part  (here  repeated  by  the  Court)  as  a  pro- 
position may  be  good  law,  but  it  has  no  applica- 
tion to  the  case  trying.  The  remainder  is  a  cir- 
cumstance for  the  jury  to  give  to  it  such  weight, 
if  any,  as  it  may  be  entitled  to.  (7)  Kemmerer  in 
accepting  the  revival  obtained  no  higher  security 
than  he  might  have  obtained  by  issuing  execution, 
and,  therefore,  it  is  no  fraud  on  the  Bankrupt  Act. 
Answer.  This  point  as  a  whole  is  answered  in  the 
negative. 

The  Court  (Longaker,  P.  J.)  charged,  iTiler 
alia,  as  follows:   I  instruct  you  that  the  effect  of 
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the  revival  was  to  give  the  defendant  a  preference 
over  the  other  creditors,  and  as  the  law  presumes 
that  every  man  intends  the  consequences  of  bis 
act,  it  follows,  as  a  legal  conclusion,  that  the  re- 
vival was  given  with  a  view  to  prefer,  and  did,  in 
fact,  prefer  the  defendant  over  the  other  creditors. 
Verdict  and  judgment  for  the  plaintiff  for 
$3389.25.  The  defendant  took  this  writ,  assign- 
ing for  error  the  charge  of  the  Court  as  above 
given,  and  the  answers  to  his  points. 

G.  J,  Erdman  and  J.  D.  tSlilea,  for  the  plain- 
tiff in  error. 

Kemmerer  gained   nothing  by  the  agreement 
for  an  amicable  revival,  which  could  not  have 
been  equally  as  well  effected  by  issuing  a  scire 
facias  or  au  execution ;  the  actual  benefit  was  to 
the  bankrupt's  estate  because  it  saved  costs. 
Clark  r.  Iseliii,  21  Wallace,  SCO. 
Cookr.  Tullia,  18  Id.  332. 
Tiffany  r.  Institutiou,  18  Id.  37?. 
Albright  and  B.  E.  Wright  &  Son,  contra. 
The  judgment  which  was  revived  by  the  consent 
of  Knerr  was  not  a  judgment  whose  lien  was  about 
to  expire,  but  one  of  only  two  years'  standing. 
A  revival  of  such  a  judgment  surely  is  out  of  the 
ordinary  course  of  business. 

May  8.  The  Court.  The  material  facts  in 
this  case  are  not  in  dispute.  They  are  succinctly 
stated  by  the  learned  Judge  below  in  his  charge 
to  the  jury.  Upon  these  facts  we  think  there  was 
error  in  the  answers  to  the  second,  third,  fourth, 
fifth,  and  seventh  points  of  the  defendant,  and 
also  in  the  charge  as  set  out  in  the  first  assign- 
ment of  error.  It  is  not  a  proper  practice  to 
divide  the  assignments  of  error  into  separate 
claims  and  number  them  accordingly. 

When  this  case  was  here  on  the  former  writ  of 
error  [reported  1  Weekly  Notes,  447],  we  held 
that  the  Court  below  had  erred  in  instructing  the 
jury,  that  the  amicable  revival  of  Kemmerer's 
judgment  was  an  act  out  of  the  usual  course  of 
business,  and  that  it  was  Kemmerer's  duty  to 
make  inquiry  as  to  the  insolvency  of  Knerr,  and 
on  failure  so  to  make  inquiry,  the  presumption 
followed  that  he  would  have  found  reasonable 
cause  to  induce  the  belief  that  Knerr  was  insol- 
vent, or  was  contemplating  insolvency.  The 
principle  there  settled  was  conclusive  against  the 
plaintiff  below,  although  the  case  was  not  so  pre- 
sented as  to  call  for  the  expression  of  such  an 
opinion.  The  second  assignment  of  error  then 
actually  including  five  distinct  points,  was,  ac- 
^ cording  to  the  twenty-second  rule  of  the  Court, 
a  waiver  of  the  errors  alleged. 

Kemmerer  could  have  issued  an  execution  on 
his  original  judgment,  and  immediately  secured  a 
lien  by  a  levy  on  the  after  acquired  property  of 
Knerr.  Though  he  knew  of  Knerr's  insolvency, 
there  would  have  been  no  infraction  of  the  Bank- 
rupt Act  in  doing  this.     This  being  so,  Knerr's 


confession  of  a  judgment  of  revival  did  not  alter 
the  case.  It  was  not  a  preference  voluntarily 
given  by  the  debtor  within  the  purview  of  the 
law.  The  creditor  was  put  in  no  better  condi- 
tion, and  the  debtor  had  more  time  given  to  him, 
and  was  saved  the  costs  of  adverse  f)rocess.  It 
was  an  act  in  the  ordinary  course  of  judicial  pro* 
ceedings.  Perhaps  nine-tenths  of  all  judgments 
are  revived  by  agreement.  Where  the  act  of  the 
debtor  does  not  hasten  the  remedy  or  give  prefer- 
ence to  one  over  other  creditors  pressing  their 
claims,  or  any  other  advantage  which  the  creditor 
could  not  at  once  have  secured,  it  is  not  easy  to 
understand  how  it  can  be  regarded  as  a  fraud  on 
other  creditors.  According  to  the  judgment  of 
he  Supreme  Court  of  the  United  States  in  Wil- 
son V?  the  City  Bank  (17  Wall.  S.  C.  473),  some- 
thing more  than  passive  non-resistance  of  an  in- 
solvent debtor  to  regular  judicial  proceedings  is 
necessary  to  show  a  preference  of  a  creditor,  or  a 
purpose  to  defeat  or  delay  the  operation  of  the 
Bankrupt  Act,  and  that  though  the  judgment 
creditor  in  such  case  may  know  the  insolvent  con- 
dition of  the  debtor.  We  hold  that  the  debtor 
by  consenting  to  an  amicable  action  or  revival, 
which  gives  the  creditor  no  advantage  which  he 
could  not  at  once  have  secured  by  adversary  pro- 
cess, does  nothing  in  effect  beyond  mere  passive 
non-resij»tance.  He  agrees  only  to  what  he  can- 
not help.  The  contrary  doctrine  would  be  of  no 
practical  benefit,  except  to  prothonotaries  and 
sheriffs.  Ko  man  would  rest  upon  an  amicable 
revival  if  it  was  liable  to  be  declared  invalid  in 
case  the  defendant  became  bankrupt  within  four 
months.  The  case  below  we  think  falls  directly 
within  the  principle  of  Wilson  v.  City  Bank,  and, 
upon  the  undisputed  facts,  the  defendant  below 
was  entitled  to  a  verdict  in  his  favor. 

Judgment  reversed. 

Opinion   by  Sharswood,  J.     Williams,  J., 
absent. 


Jan.  *76. 


Polly  Bittner*8  A; 
Zimmerman's  ^ 


March  21. 


.te. 


Will — Devise —  Construction    of — Distribution 
per  capita  or  per  stirpes. 

A,  bequeathed  the  residue  of  his  estate  to  be  divided 
among  his  brothers  and  sisters,  and  tlie  brothers  and 
sisters  of  his  wife,  **  in  equal  shares,  so  that  one  has 
as  much  as  the  other :" 

Held,  that  the  distribution  should  be  per  capita  and 
not  per  stirpes. 

Appeal  from  the  Orphans'  Court  of  Lehigh 
County. 

Charles  Zimmerman  died  leaving  a  widow,  but 
no  children.    By  his  will,  written  in  German,  he 
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provided,  upon  the  death  of  his  widow,  inter  alia^ 
as  follows : — 

**  Das  uebrige  von  lueinem  tind  ihrem  VerrocBgen 
ftoll  aasgetheilt  werden  unter  meine  gt*schwi»teru  und 
nnter  meliier  Ehe  Frau  Eliiabelh,  eiii  geborue  Frey, 
iUre  gesobwistern  iu  gleiche  theile  so  da:)  eiiis  no  viel 
bat  als  das  aiidere  ;  soke  eins  od«r  mebrere  gostorben 
sein,  80  soil  sein  oder  ihr  tbeil  an  seiu  oder  ibre  erbeu 
boxablt  werden." 

The  auditor  reported  the  following  as  a  correct 
translation  of  this  clause : — 

"  Tbe  residue  of  mine  and  ber  property  sball  be  divi- 
ded among  my  brotliers  and  sisters,  and  among  tbe 
brothers  -  and  sisters  of  my  wife  Elizabetb  (a  born 
Fr«>y),  in  eqnal  sliares,  so  that  one  bas  as  much  as 
the  olbf  r.  Sbonld  one  or  more  be  d«*cea.«ed,  tben 
Bbali  bis  or  ber  share  be  paid  to  bis  or  ber  heirs." 

Zimmerman  left  6ve  brothers  and  sisters,  and 
his  wife  ten.  The  Zimmerman  heirs  claimed, 
before  the  auditor  appointed  to  distribute  the 
estate  upon  the  death  of  the  widow,  that  the 
residue  should  be  divided  into  two  eqnul  portions, 
of  which  one  should  be  divided  among  the  Zim- 
merman heirs,  and  the  other  among  the  Frej 
heirs. 

Upon  the  translation,  as  above  given,  the  au- 
ditor reported  his  opinion  as  to  the  intention  of 
the  testator  as  follows:  "That  tlie  property 
shall  be  divided  among  his  brothers  and  sisters, 
and  among  the  brothers  and  sisters  of  his  wife 
Elizabeth,  in  equal  shares,  so  that  one  has  as 
much  as  the  other,  clearly  evinces  the  fact  that 
the  devisor  intended  to  give  to  each  of  the 
brothers  and  sibters  of  both  sides  an  equal 
amount.''  And  the  auditor  accordingly  distri- 
buted the  balance  of  the  estate  equally  Ijetween 
the  brothers  and  sisters  of  the  devisor  and  the 
brothers  and  sisters  of  the  widow  of  the  devisor. 
Ill  other  words,  he  decided  that  the  division  should 
be  per  capita  and  not  per  stirpes.  Distribution 
w«8  decreed  in  conformity  with  this  opinion. 
Polly  Biitner,  a  sister  of  Zimmerman,  exc-epted 
to  this  report,  but  the  Court  below  dismissed  her 
exception,  whereupon  she  appealed,  assigning 
for  error  the  distribution  per  capita  and  not  per 
stirpes, 

Bupp  (with  him  Metzger),  for  the  appellant. 

Just  before  the  testator  says  '*  the  one  shall 
have  as  much  as  the  other,"  lie  makes  a  distinc- 
tion between  the  Zimmerman  and  Frey  branches 
of  the  family,  and  the  expression  **  the  one" 
should  be  referred  to  these  branches  of  the  family, 
and  not  to  the  individuals  composing  them.  The 
word  used  in  the  original  will,  which  is  translated 
"the  one,"  is  'eins,"  which  can  as  readily  be  ap- 
plied to  a  class  of  individuals  as  to  a  single  indi- 
Tidual.  If  the  testator  had  had  individnals  m 
his  mind,  he  ought  to  have  said  "jedes,"  or 
•'jederer,"  meaning  each  one. 

E.  Harvey  contra. 

Th  auditor's  construction  of  the  word  "  eins" 
18  sustained  by  the  same  use  of  the  word  in  the 


clause  **  should  one  or  more  be  deceased,  then  his 
or  her  share  shall  be  paid  to  his  or  her  heirs." 
Here  ♦'  eins"  undoubtedly  refers  to  individuals, 
and  it  is  well  settled  that  the  legal  presumption 
is  that  if  the  same  word  be  used  twice  in  the  same 
will,  it  is  used  both  times  in  the  same  sense. 

March  27.  The  Coi:rt.  The  interpretation 
given  by  the  auditor  and  the  Court  below  to  the 
will  of  Charles  Zimmerman,  deceased,  as  to 
the  proportion  bequeathed  to  the  brothers  and 
sisters  of  himself  and  of  his  wife,  appears  to  have 
been  correct.  We  see  no  error  in  the  decree,  and 
it  is  therefore  affirmed  with  costs,  and  the  appeal 
is  dismissed. 
Per  Curiam.  Williams,  J.,  absent 
[See  Bible's  Appeal,  2  Wbeklt  Not£8,  236.] 


Fessler^s  Appeal. 
Bomberger^s  Appeal 


May  20. 


Subrogation — Eight  to  by  one  partner  againat 
another  be/ore  settlement  of  the  partnership 
accounts — Payment  of  firm  judgment  by  sub- 
sequent mortgage  creditor  of  one  partner — Act 
of  22  April,  1856  {Purd.  Dig.  827,  j^Z.  40) 

The  payment  of  a  firm  debt  by  one  partner  does  not 
entitle  bim  to  subrogation  against  bis  copartner  until 
an  account  bas  bef  n  Mettled  between  tbem. 

Tbe  Act  of  22  April,  1856,  was  not  intended  to  apply 
to  any  ca^e  in  wbieb  tbe  amount  tbat  the  substituted 
c  editor  bas  a  rigbt  to  collect  from  tbe  adverse  party 
under  the  judgment,  bas  not  been  ascertained. 

The  rule  tbat  **  where  a  creditor  bas  a  lien  on  two 
funds  and  another  creditor  has  a  lien  only  upon  one 
of  the  funds,  the  first  may  be  compelled  in  equity  to 
levy  bis  debt  out  of  tbe  fund  to  which  tbe  other  cannot 
resort,"  applies  only  to  cases  where  both  funds  are  in 
the  hands  of  the  common  debtor  of  both  creditors. 

F.,  a  judgment  creditor  of  the  firm  of  H.  &  B.,  levied 
upon  tbe  property  of  U.  alone.  L.,  a  subsequent  mort- 
gage creditor  of  H.,  brought  into  Court  the  amount  of 
the  judgment  debt,  interest,  and  costs,  and  then  joined 
with  H.  in  a  petition  tbat  F.  be  required  to  accept  the 
amomt  of  bis  judgment  and  mark  the  same  to  the  use 
of  L.,  who  should  be  allowed  to  proceed  against  B.  for 
the  latter  8  proportion  of  tbe  debt.  The  answer  of  B. 
set  forth  that  the  partnership  accounts  of  the  firm  of 
U.  &  B.  were  still  unsettled. 

Held  (reversinsT  the  judgment  of  the  Court  below), 
tbat  neither  U.  nor  L.  was  entitled  to  subrogation. 

Appeals  from  Common  Pleas  of  Lebanon 
County. 

The  petition  of  John  Hickernell  and  Jacob 
Lauser,  filed  Dec.  6,  1876,  set  forth  that  on  De- 
cember 26,  1874,  George  Fessler  entered  a  judg- 
ment'against  said  John  Hickernell  and  one  Chris- 
tian S.  Doinberger  on  a  bond  and  warrant  of 
attorney  for  $600,  dated  April  1,  1874 ;  that  said 
Fessler,  who  was  the  father-in-law  of  Bomberger, 
did,  on  November  17,  1875,  cause  execution  to 
be  issued  and  levied  upon  the  real  and  personal 
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estate  of  Hickernell  alone  ;  that  wiih  the  knowl- 
edge and  consent  of  said  Fessler,  Bomberger  had, 
shortly  before  the  issuing  of  the  writ  of  execution, 
and,  for  the  purpose  of  evading  snid  writ,  assign- 
ed, sold,  and  removed  all  his  personal  property, 
and  sold  his  real  estate;  that  Jacob  Lanser,  one 
of  the  j)etitioner8,  was  a  creditor  of  said  Hicker- 
nell for  $1030,  secured  by  two  mortgages,  the 
lien  of  which  would  be  divested  by  the  sale  of 
IlickernelPs  real  estate  under  said  judgment; 
that  said  Lauser  would  be  obliged  to  bid  more 
for  said  real  estate  than  it  was  worth  in  order  to 
protect  his  interest,  and  said  HickernelPs  pro- 
j)erty  would  be  sacrificed  and  he  entirely  ruined ; 
that  Lauser  had  tendered  to  said  Fessler  the  full 
amount  of  the  judgment,  interest,  and  costs, 
brought  the  amount  thereof  into  Court,  and  was 
willing  to  pay  the  same  to  him  if  he  would  stay  said 
writ  of  execution,  and  mark  the  judgment  to  the 
use  of  Lauser.  The  petition  prayed  for  a  rule 
on  Fessler  to  show  cause  why  he  should  not  ac- 
cept said  money,  stay  the  execution,  and  mark 
the  judgment  to  Lauser's  use. 

To  this  petition  the  plaintiff  in  the  judgment 
filed  an  answer,  setting  forth  that  he  held  another 
bond  given  by  defendant  for  $600 ;  that  he  was 
willing  to  look  to  Bomberger  alone  for  the  payment 
of  the  latter  bond  if  Hickernell  would  pay  the  bond 
on  which  judgment  was  entered ;  that  he  was  will- 
ing to  assign  said  judgment  to  Lauser  if  he  might 
first  be  allowed  to  release  Bomberger  from  the 
payment  thereof.  Bomberger  also  filed  an  an- 
swer, setting  forth,  substantially,  that,  at  the  time 
the  judgment  note  was  given,  a  partnership  existed 
between  himself  and  Hickernell ;  that  the  part- 
nership accounts  were  unsettled,  and  that  on  a 
f^ettlement  thereof  it  would  be  found  that  Hicker- 
nell was  largely  indebted  to  him.  The  replication 
of  Hickernell  to  these  answers  denied  that  he 
would  be  indebted  to  Bomberger  on  a  settlement 
of  the  partnership  accounts,  and  alleged  that 
the  latter  was  indebted  to  him,  and  was  acting  in 
collusion  with  Fessler  to  make  Hickernell,  pay 
more  than  his  share  of  the  judgment. 

The  Court  below  (Henderson,  A.  L.  J.)  de- 
livered the  following  opinion  and  decree.  "The 
judgment  being  joint  and  a  lien  upon  the  property 
of  Christian  S.  Bomberger,  the  other  defendant, 
the  mortgage  creditor  of  Hickernell  would  be 
entitled  to  be  substituted,  or  by  subrogation  to 
be  protected,  in  the  event  of  the  payment  of  the 
whole  debt  out  of  the  property  of  Hickernell 
Can  there  be  any  doubt  of  this  ?  The  fact  must 
be  taken,  as  averred  in  the  petition,  that  this  is  a 
joint  judgment.  There  are  no  equities  grt)wing 
out  of  the  alleged  partnership  transactions  be- 
tween these  two  defendants  which  we  can  consider. 
Whatever,  if  anything,  is  set  up  in  the  answer, 
drawing  into  the  controversy  the  rights  of  the 
defendants,  is  more  than  denied  by  the  replication 


of  complainant.  The  real  estate  sought  to  be 
sold — the  personal  property  is  claimed  under  the 
exemptron  law — is  the  private  and  separate  pro- 
perty (not  partnership)  of  the  defendant.  Does 
not  this  case  come  within  the  general  equity 
powers  of  the  Court  f  Is  it  not  within  the  spirit 
and  letter  of  the  9th  section  of  the  Act  of  22d 
April,  1856  ?  We  can  see  it  in  no  other  light  ? 
It  would  then  be  against  equity  and  law  to  per- 
mit the  plaintiff  to  harass  and  oppress  needlessly 
one  of  these  defendants,  or  to  hinder,  delay,  or 
defeat  a  subsequent  lien  creditor  in  the  very  face 
of  these  remedial  powers  of  the  Court.  The 
plaintiff  is  tendered  the  amount  of  his  judgment 
debt,  interest,  and  costs,  and  must  accept  it. 

"And  now,  to  wit,  March  20th,  1876.  it  is 
ordered  and  decreed  that  the  said  George  Fessler, 
plaintiff,  upon  the  payment  of  the  debt,  interest, 
and  costs  of  said  judgment  and  fi.fa.,  by  the  said 
Jacob  Lauser,  do  assign  the  same  to  him  without 
recourse,  to  the  end  that  he  may  receive  and 
collect  from  the  other  defendant,  the  said  Chris- 
tian S.  Bomberger,  the  amount  to  which  he  would 
be  entitled  by  subrogation  or  by  way  of  contribu- 
tion. And  further,  if  the  said  plaintiff  shall  refuse 
to  accept  the  same,  the  said^./a  ,  and  all  further 
proceedings  thereon,  shall  be  stayed." 

George  Fessler  and  Christian  Bomberger  seve- 
rally appealed,  assigning  for  error  the  decree  of 
the  Court. 
Josiah  Funk,  for  appellants. 
Lauser,  as  the  mortgagee  of  Hickernell,  has  no 
rights  in  the  premises  per  se.  He  must  work 
out  his  advantage  through  the  equities  of  Hicker- 
nell, and  if  the  latter  has  no  equity,  Lauser's  claim 
to  subrogation  must  fail. 

Dorr  r.  Shaw,  4  J  hns.  Ch.  18. 

Story's  Eq.  Jur.  G42. 

Ebenhardt's  Appeal,  8  W.  &  S.  327. 

L'oyd  V,  Galbraith,  8  C.  103. 

Ex  parte  Kendal,  17  Ves.  520. 
The  copartnership  accounts  between  Hickenicll 
and  Bomberger  remaining  unsettled,  there  could 
be  no  subrogation  in  this  case,  because  it  did  not 
appear  with  certainty  that  the  whole  of  the  judg- 
ment should  not  be  paid  by  Hickernell. 

Sterling  v.  Brightbill,  5  W.  229. 

MoCtiunis'  Appeal,  4  U.  445. 

Baily  v.  Brownfield,  8  H.  41. 

Singizer's  Appeal,  4  C.  524. 
Nor  could  there  be  any  subrogation  in  this 
case,  so  long  as  the  second  bond  of  $600  remained 
unpaid. 

Kyner  v,  Kyner,  6  W.  221. 

Bank  r.  Pontius,  10  W.  148. 

Cottreirs  Appeal,  11  H.  294. 

Hoover  r.  Epler,  2  Sm.  522. 

The  decree  of  the  Court  not  being  in  the  alter- 
native is  not  in  accordance  with  the  Act  of  1856. 
Ama*B  Appeal,  15  Sm.  73. 
(7.  P.  Miller f  for  appellees. 
This  case  seems  to  be  within  the  spirit  and 
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letter  of  the  Act  of  April  22,  1856  (Purd.  Dig. 
827,  pi.  40).  That  Act  extends  to  all  cases  where 
the  estates  of  several  persons  shall  be  subject  to 
the  lien  of  any  judgment  to  which  thej  should  in 
law  or  equity  contribute.  It  confers  upon  the 
Conrts  power  to  control  and  direct  executions, 
so  as  to  subserve  the  rights  and  equities  of  defen- 
dants as  well  as  plaintiffs. 
Roddy's  Appeal,  22  Sm.  99. 

The  judgment  of  Fessler  being  a  lien  on  the 
real  estate  of  both  Hickemell  and  Bomberger, 
and  the  mortgage  of  Lauser  being  a  lien  on  the 
real  estate  of  Hickemell  alone,  Lauser  was  clearly 
entitled  to  subrogation  under  the  Act 
Mo8ier*B  Appeal,  6  8m.  76. 

The  real  estate  sought  to  be  sold  was  the  pri- 
vate and  separate  pro])erty  of  Hickemell.  So 
also  the  real  estate  of  Bomberger,  which  was 
bound  by  the  lieu  of  the  judgment,  was  his  pri- 
vate property.  The  partnership  transactions 
between  the  defendants,  therefore,  cannot  be  con- 
sidered in  this  controversy. 

The  Act  of  1856  does  not  require  an  alterna- 
tive decree.  It  provides  for  **a  rule  on  the  plain- 
tiff to  show  cause  why  he  should  not  levy  his 
execution,"  etc.,  "  or  accept  his  debt  and  assign 
the  same  for  such  uses  as  the  Court  may  direct," 
which  has  all  been  done  in  the  present  case ;  and 
then,  **  if  the  plaintiff  shall  refuse  to  accept  his 
debt  and  make  such  assignment  of  his  judgment, 
the  executions  shall  be  so  controlled  and  directed 
by  the  Court  as  to  subserve  said  rights  and  equi- 
ties." 

May  29.  Thk  Court.  The  radical  erro  of 
the  decree  made  by  the  Court  below  consists  in 
the  fact  that  it  attempts  to  work  out  the  equities 
between  Bomberger  and  his  partner  Hickemell 
in  a  summary  manner.  Where  one  partner  has 
paid  a  partnership  debt,  he  is  not  entitled  to  sub- 
rogation against  his  co-partner  until  an  account 
has  been  settled  between  them.  In  what  other 
way  can  it  be  ascertained  which  is  the  creditor 
and  which  the  debtor  partner?  This  difficulty 
confronts  us  instantly  in  any  attempt  to  enforce 
the  order  made  in  this  case.  How  can  it  be  ascer- 
'  tained,  upon  the  execution,  how  much  of  the  debt 
Bomberger  ought  to  pay  ?  Clearly  this  cannot 
be  done  without  a  settlement  of  the  partnership 
*  accounts.  It  may  be  that  upon  such  settlement 
it  will  be  found  that  Hickemell  ought  to  pay  the 
whole  of  the  judgment.  In  such  case,  Lauser, 
the  appellee,  would  be  in  no  condition  to  claim 
subrogation  for  the  purpose  of  having  the  judg- 
ment enforced  against  Bomberger.  Lauser  has 
no  equity.  His  mortgage  postdates  the  judg- 
ment lie  had  notice  of  the  latter  when  he 
loaned  his  money.  Nor  can  he  successfully  in- 
voke the  principle  that  where  a  creditor  has  a 
lien  on  two  funds  in  the  hands  of  the  same  debtor, 
and  another  creditor  has  a  lien  only  upon  one  of 


the  funds,  the  first  may  be  com|)elled  in  equity  to 
levy  his  "debt  out  of  the  fund  to  which  the  other 
cannot  resort  This  equitable  rule  has  never  pre- 
vailed except  in  cases  where  both  funds  were  in 
the  hands  of  the  common  debtor  of  both  creditors. 
The  equity  of  the  second  creditor  is  precisely  that 
of  the  debtor,  and  is  worked  out  through  the 
equity  of  the  latter.  (Lloyd  v.  Galbraith,  8  Casey, 
108.)  Here  Lauser  is  the  creditor  of  Hickemell 
alone;  Fessler  is  a  creditor  of  Hickemell  and  Bom- 
berger. Uickemell  is  the  common  debtor,  and 
he  has  but  one  fund.  Lauser  has  no  equity 
unless  he  can  work  it  out  through  his  debtor 
Hickemell.  The  latter  can  have  no  ^equity  to 
throw  the  claim  upon  his  partner  until  by  a  settle- 
ment of  the  partnership  accounts  he  shows  Bom- 
berger to  be  in  his  debt 

The  learned  Judge  of  the  Court  below  evidently 
based  his  decree  upon  the  Act  of  22d  of  April, 
1856  (P.  L.  534).  We  think  it  manifest,  from 
an  examination  of  said  Act,  that  it  was  not  in- 
tended to  apply  to  any  case  in  which  the  amount 
the  substituted  creditor  has  a  right  to  collect  from 
the  adverse  party  under  the  judgment  has  not 
been  ascertained.  This  is  the  first  step  in  subro- 
gation. 

The  decree  is  reversed  and  the  petition  dismissed 
with  costs. 

Opinion  by  Paxson,  J.  Williams  and  Gor- 
don, JJ..  absent 


July,  '75, 158.  March  20. 

Baldwin's  Appeal.    Hyco's  Estate. 

• 
Administrator — Foreign  assets — Change  of 
inveslmenL 

A.,  domiciled  at  the  time  of  bis  death  in  Pennsylva- 
nia, left  a  first  mortgage  in  New  Jersey.  B.  took  ont 
letters  of  administration  in  Pennsylvania  and  New 
York.  B.*8  attorney  subsequently  cancelled  the  mort- 
gage in  New  Jersey,  and  took  a  tliird  mortgage  for  the 
same  debt  upon  a  portion  only  of  the  property  origi- 
nally mortgaged. 

Heldf  that  the  cancellation  being  regular,  B.  should 
be  surcharged  with  the  full  amount  of  the  original 
mortgage  in  his  account  filed  in  Pennsylvania. 

Appeal  from  the  Orphans'  Court  of  Pike 
County. 

George  Nyce,  domiciled  in  Pike  County,  Penn- 
sylvania, died  intestate,  November  25,  1869.  He 
left  assets,  both  in  the  place  of  his  domicil,  and 
in  Orange  County,  New  York,  together  with  a 
mortjjage  upon  certain  real  property,  owned  by 
David  K.  Howell,  and  situated  in  Warren  County, 
New  Jersey.  In  1871  letters  of  administration 
were  granted  to  John  Baldwin,  both  in  the  dece- 
dent's late  domicil  in  Pike  County,  Pennsylvania, 
and  in  Orange  County,  New  York.     Separate 
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and  distinct  inTeutories  were  sabsequentfy  fiied  in 
both  places.  The  "Howell  mortgage/'  was  in- 
cluded in  the  New  York  inventory^  but  excluded 
from  that  filed  in  Pennsylvania.  In  the  follow- 
ing year  the  administrator  filed  his  account  in  the 
Register's  Office  for  Pike  County,  but  omitted 
therefrom  both  the  New  York  assets  and  the 
New  Jersey  mortgage.  The  guardian  of  the 
minor  children  of  the  decedent  excepted  1o  this 
account,  and  the  same  was  thereupon  referred  to 
an  auditor  for  adjustment  and  distribution.  It  ap- 
peared from  searches  exhibited  before  the  auditor, 
and  duly  certified  by  the  clerk  of  Warren  County, 
that  the  original  "  Howell  mortgage"  was  given 
to  secure  the  sum  of  $4500,  and  was  a  first  lieu 
upon  two  separate  tracts  of  land  in  said  Warren 
County.  It  further  appeared  that  this  mortgage, 
which  was  due  and  payable  February  1, 1872,  had 
been  cancelled  July  20,  1872.  That  afterwards 
a  third  mortgage  for  $4500,  preceded  by  two 
mortgages,  amounting  in  the  aggregate  to  $8500, 
had  been  given  upon  one  of  the  above  tracts,  and 
on  an  additional  tract  of  woodland,  to  '*  Baldwin, 
Adra'r  of  George  Nyce,  dec'd,"  and  was  duly  re- 
corded, July  17,  1872.  It  was  admitted  that  the 
"  Howell  mortgage"  had  never  been  paid,  but 
that  the  original  mortgage  upon  both  tracts  had 
been  cancelled,  with  the  consent  of  the  attorney 
representing  the  administrator  in  Warren  County, 
and  that  the  third  mortgage  upon  one  tract  only 
had  been  taken  in  lieu  thereof.  The  only  evidence 
as  to  the  value  of  the  whole  property  was  to  the 
effect  '*that  in  war  times  it  might  bring  $8000." 

The  auditor  refused  to  surcharge  the  adminis- 
trator with  the  amount  of  the  Howell  mortgage, 
"it  beiiig  without  the  power  of  the  administrator 
in  this  county  to  collect  it  by  action  of  law,  and 
the  same  not  having  l)een  paid  to  him,  and  having 
been  included  in  the  inventory  and  appraisement 
made  of  the  funds  of  said  decedent  in  Orange 
County,  New  York." 

Upon  exception  by  the  guardian  the  report  was 
referred  back  to  the  auditor  with  instructions  to 
surcharge  the  accountant  with  the  amount  of  the 
Ilowell  mortgage  and  the  interest  due  thereon. 
The  auditor  returned  an  amended  report  in  ac- 
cordance therewith,  and  the  same  was  duly  con- 
firmed. This  appeal  was  thereupon  taken,  the 
surcharging  of  the  '* Howell  mortgage"  being 
assigned  for  error. 

Burnett  and  Slorm^  for  tba  appellant 

The  mortgage  in  question  was  undoubtedly 
within  the  sole  and  exclusive  jurisdiction  of  the 
Orphans'  Court  of  Warren  County,  New  Jersey ; 
for  although  the  right  of  succession  to  the  per- 
sonal estate  of  an  intestate  is  governed  by  the 
law  of  his  late  domicil,  yet  the  administration  of 
the  estate  will  l)e  controlled  by  the  forum  within 
whose  jurisdiction  the  assets  are  found. 

2  Williams  on  ExVs.  1301,  1415;  1  Id.  357. 
Story,  Conll.  Laws,  ch.  13,  §  513. 


Dent's  Appeal,  10  Harris,  514. 

Parker's  Appeal,  11  Sm.  478. 

Freeman's  Appeal,  18  Id.  151. 

Aspdeu  V.  Nixon,  4  Howard,  467. 
It  can  hardly  be  maintained  that  tho  alteration 
of  the  security  would  vary  the  above  well-estab- 
lished principle,  fur  the  Orphans'  Court  of  Pike 
County  had  no  jurisdiction  over  tho  changed  se- 
curity; nor  was  there  any  evidence  of  loss  to  the 
estate  by  the  change,  whereby  the  jurisdiction  of 
any  court  could  be  invoked. 

S,  Holmes,  Jr,  (with  whom  was  Van  Auken), 
for  ap{)ellee. 

It  is  well  established  that  an  administrator  can- 
not alter  a  security,  or  release  a  debt,  without 
receiving  the  amount,  except  at  his  own  risk. 

Tomkies  r.  Reynolds,  17  Ala.  109. 

Gerald  v.  Biuikley.  Id.  170. 

State  V.  Joliuson,  7  Blackf.  (Ind.)  529. 
It  cannot  be  doubted  that  the  cancellation  of 
the  original  mortgage  was  valid  and  regular,  and 
the  reinvestment  by  Baldwin,  therefore,  amounted 
to  an  illegal  conversion  for  which  he  is  liable  per- 
sonally. 

March  27.  The  Court.  We  see  no  error  in 
this  decree.  The  administrator  clearly  did  acts 
to  charge  himself  with  the  debt  of  the  **  Uowell 
mortgage."  The  debt,  for  which  the  mortgage 
was  the  security  only,  came  into  the  hands  of  the 
administrator  as  a  part  of  the  assets,  so  far  «?» 
the  facts  of  the  case  show.  He  chose  voluntarily 
to  cancel  the  mortgage  and  take  a  new  security  by 
mortgage  in  his  own  name.  The  first  mortgage 
was  well  secured  on  two  tracts  of  land,  and  was 
a  first  lien.  The  second  was  taken  on  one  of  theui 
only  and  a  small  piece  additional,  but  subject  to 
two  large  mortgages  equal  to  and  probably  greater 
than  the  whole  value  of  the  land.  The  fact  that 
the  land  held  in  security  lay  in  New  Jersey,  could 
make  no  difference  in  this  case,  for  it  seems  the 
law  of  New  Jersey  permitted  the  cancelUtion  of 
the  mortgage,  and  the  fact  of  cancellation  is  cer- 
tified by  the  proper  officer.  In  such  a  case,  the 
claimants  of  the  estate  in  Pennsylvania  had  a 
right  to  insist  on  his  accounting  for  the  debt 
here.  The  fact  that  the  administrator  chose  to 
carry  the  •*  Howell  mortgage"  into  the  inventory 
of  ancillary  administration  in  New  York  cannot 
protect  him,  for  the  debt  by  no  rule  belonged  to 
New  York.  The  ancillary  administrator  in  New 
York  could  grasp  within  it  only  the  estate  whose 
silu^  Was  there.  Neither  the  debt,  nor  the  mort- 
gage of  Howell  had  any  situs  there. 

Decree  affirmed   with   costs  and  appeal  dis- 
missed. 
Per  Curiam.    Williams,  J.,  absent. 
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Jan.  '76, 158       Taylor's  Appeal. 


March  23. 


Usur]f — Debtor  and  creditor — Marshalling  of 
securities, 

A  creditor  who  has  several  Fecurities  for  the  same 
dfbt  has  a  right  to  avail  himself  of  anjr  one  of  them 
uutil  he  has  realized  his  wbole  claim. 

T.  loaned  S.  $12,343,  upou  the  security  of  two  mort- 
gages, one  of  $10,000,  and  another  of  $3000;  in  the 
di:>tribntion  of  the  proceeds  of  tiie  sheriflTs  sale  of  the 
property  subject  to  the  $10,000  mortgage  : 

Hfld,  that  T.  was  entitled  to  have  the  whole  of  his 
$10,000  paid  without  abatement  for  alleged  usnry. 
If  usury  were  proven,  advantage  would  have  to  be 
t.ken  of  it  upou  the  $3000  mortgage. 

Appeal  from  the  Common  Pleas  of  Lehigh 
County. 

Taylor  loaned  to  Scheon  $12,343.56,  to  secure 
the  payment  of  which  snm,  Sdieon  executed  a 
mortgage  of  $10,1 00,  and  assigned  another  of 
$3000.  Subsequently  the  property  suljecttothe 
$10,000  mortgage  was  sold  by  the  sheriff,  and  the 
proceeds,  amounting  to  $19,044.62,  paid  into 
Court,  and  a  commissioner  appointed  to  distribute 
the  same,  liefore  whom  Taylor  claimed  the  pay- 
ment of  his  $10,000  in  full  with  interest.  This 
claim  was  opposed  by  certain  subsequent  judg- 
ment creditors,  who  contended  that  $656.44,  the 
difference  between  the  money  loaned  by  Taylor  to 
Scheon  and  the  face  value  of  the  mortgages, 
should  be  deducted  from  the  face  value  of  the 
mortgages  as  a  usurious  bonus.  The  commis- 
bioner  reported  that  the  $10,000  mortgage  should 
Le  paid  in  full  with  interest.  To  this  report, 
Uoih,  a  jiidguient  creditor  excepted.  The  Court 
below  sustained  the  exception,  and  ordered  that 
the  sum  of  $531  should  be  deducted  from  the 
award  on  Taylor's  mortgage  ;  being  the  propor- 
tionate part  of  the  alleged  usury,  which  attached 
tothe$iO,000  in  comparison  with  $12,343.56y 
the  whole  amount  advanced.  From  this  decree 
Taylor  appealed. 

JS,  Ilarvey,  for  tne  appellant. 

W.  H.  Sowden,  contra. 

May  S.  The  Court.  Conceding  all  that  can 
be  asked,  that  the  sum  advanced  by  Taylor  to 
Scheon  constituted  one  debt  for  which  two  several 
mortgages  were  taken  as  securities,  and  that  the 
sum  of  $656.44,  the  difference  between  the  amount 
of  these  two  mortgages  and  the  sum  actpally  ad- 
Tanced,  was  usurious,  it  is  not  easy  to  compre- 
hend on  what  principle  of  law  or  equity  the 
usury  is  to  be  apportioned  between  these  two 
mortgages.  The  opinion  of  the  learned  Judge 
below  does  not  enlighten  ns.  A  creditor  who 
has  several  securities  for  the  same  debt,  has  a 
right  to  avail  himself  of  any  one  of  them  until  he 
Da  realized  this  whole  legal  claim,  principal,  and 
interest  If  Taylor  had  sued  out  the  $10,000 
mortgage,  he  would  have  been  entitled  to  a  judg- 


ment for  the  whole  amount,  principal  and  in- 
terest, for  after  receiving  it  there  would  sti'.l 
have  been  a  balance  due  him  for  which  he  must 
look  to  his  other  security.  That  other  security 
he  may  never  realize,  or  not  in  full.  If  both 
mortgages  had  been  turned  into  money,  and  it 
was  thus  legally  ascertained  that  there  was  more 
than  enough  to  ])ay  Taylor  his  debt  in  full  witlix 
legal  interest,  there  might  then  have  arisen  a 
question  of  marshalling  the  assets,  there  being 
two  separate  funds.  "  Here  there  was  but  one 
fund  in  Court,  upon  which  the  $10,000  mortgage 
stood  as  an  undoubted  lien,  and  the  Eagan  mort- 
gage not  a  lien.  It  seems  to  us  that  there  was 
error  in  the  decree  of  the  Court  below.  Decree 
reversed,  and  now  record  remitted  that  distribution 
may  be  decreed  according  to  the  report  of  the 
commissioner. 

Opinion  by  Shabbwood,  J.    Williams,  J., 
absent 


July.  '75, 168.  March  23. 

Centreville  Independent  School  Diftrict's 

Appeal. 

Practice — Errors  and  appeals — Technical  and 
clerical  error^  not  ground  for  reversal — En- 
titling papers  as  of  vrrong  court. 

A  petition  filed  and  adjudicated  upon  in  the  Quarter 
SeBsious  was  entitled  as  if  in  the  Common  Pleas: 

Beld^  that,  as  the  proper  Court  in  fact  had  possession 
of  the  case  and  acted  upon  it,  it  would  he  unwise  and 
too  technical,  upon  appeal,  to  regard  the  error  as  more 
than  clerical. 

Appeal  from  the  Common  Pleas  of  Northamp- 
ton County. 

In  1 857,  by  appropriate  proceedings  in  theQuar- 
ter  Sessions,  the  Centreville  Independent  School 
District  was  duly  organized,  and  carved  out  of  the 
school  district  of  Upper  Mount  Bethel  Township. 
In  1873  a  petition  of  certain  citizens  of  Upper 
Mount  Bethel  Township,  praying  for  an  abolish- 
ment of  the  Centreville  Independent  School  Dis- 
trict, was  filed  in  the  Quarter  Sessions.  The  peti- 
tion was  entitled  as  if  filed  in  the  Common  Pleas. 
The  prayer  of  the  petition,  after  hearing,  was 
granted,  whereupon  certain  inhabitants  of  the 
Centreville  School  District  appealed,  assigning 
for  error,  inter  alia,  the  defect  in  the  title  of  the 
petition. 

H.  Green,  for  the  appellants. 

W»  W.  Schuyler,  contra. 

March  30.  The  Court.  The  record  of  this 
case  shows  that  the  petition  to  abolish  the  dis- 
trict was  entitled  as  in  the  Court  of  Common 
Pleas,  but  was  in  fact  filed  in  and  acted  upon  by 
the  Court  of  Quarter  Sessions.  The  Court  might 
have  amended  the  petition  to  bring  it  into  har- 
mony with  other  parts  of  the  record.     The  pro- 
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per  Coart  having  had  possession  of  the  case  and 
acted  upon  it,  it  would  be  unwise  and  too  techni- 
cal now  to  regard  the  error  as  more  than  clerical. 
We  had  a  similar  case  of  mixing  the  titles  of 
proceedings  in  the  Courts  of  Common  Pleas  and 
Quarter  Sessions  in  an  insane  pauper  case,  heard 
at  the  last  term  in  the  Western  District,  wherein 
we  applied  the  same  rational  principle  of  reach- 
ing substantial  justice.  If  we  were  to  act  other- 
wise, in  these  matters  of  special  procedure,  but 
few  cases  would  escape  overturning  in  our  system 
of  mixed  courts  having  the  same  judges  and 
officers. 

Proceedings  affirmed,  and  the  persons  taking 
out  the  certiorari  ordered  to  puj  the  costs. 

Per  Curiam.     Wiluams,  J.,  absent 


(tommon  picas— ILato^ 


C.  p.  No.  2.     Brown  v.  Walton. 


Oct.  21. 


Promissory  note — Affidavit  of  defence — Aver- 
ment  that  defendant  "i«  informed,    believes, 

,  and  erpects  to  he  able  to  prove^^ — Sufficiency — 
Allegation  (hat  plaintiff  is  holder  for  collec- 
tion  only — Practice. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsiton  promissory  note  by  holder  against 
maker.  The  affidavit  set  forth  a  good  defence  as 
between  defendant  and  the  payee,  and  then  averred 
that  "  four  days  before  the  note  came  due  de- 
fendant was  notified,  by  counsel  for  the  payee, 
that  the  note  was  in  his  hands  for  collection,  and 
defendant  is  informed,  l>elieves,  and  expects  to  be 
able  to  prove  that  the  said  note  was  passed  to 
])laihtiff  after  maturity  solely  for  the  purpose  of 
this  suit." 

Jennison,  for  the  rule. 

The  affidavit  ought  to  say  by  whom  defendant 
is  informed,  etc. 

Thb  Court.  It  might  have  been  well  to  re- 
quire such  particulars  from  the  defendant  as  to 
show  the  Court  that  it  wos  not  mere  suspicion, 
but  genuine  information  on  his  part  as  to  the 
good  faith  of  the  ])lnintiff*s  tiile;  but  the  practice 
has  long  been  settled  to  treat  a  general  averment 
of  information,  belief,  and  expectation  of  ability 
to  prove,  etc.,  as  sufficient. 

Rule  discharged. 

[See  Rezuor  r.  Supplee,  2  Wbeklt  Notes,  401. 

As  to  allegation  that  plaintiff  is  holder  for  collection 
■onlji  see  Landis  r.  Met2ger,  Id.  80  ;  Breukeret  v.  King, 


Id.  321 ;  Manle  v.  Znrn,  Id.  380 ;  Bauk  v.  BaHholo- 
mew.  Id.  445  ;  Bank  r.  Bergen,  Id.  439  ;  Flood  v.  Park, 
Id.  669 ;  Bordick  v.  Sterr,  Id.  123. 1 


0.  P.  No.  2.  Weis  V.  Weis  &  Fowler.       Oct.  21. 
Execution  against  personal  property — Distribu- 
tion— Payment  of  proceeds  into    Court  only 

ordered  in  special  cases. 

Rule  on  the  sheriff  to  pay  money  into  Court, 
the  proceeds  of  personal  property.     • 

Deluny  &  Co.  obtained  judgment  against  the 
defendants  before  a  magistrate.  Execution  issued 
August  23d,  and  the  personal  property  was  levied 
upon  by  the  constable.  On  August  30th  defend- 
ants took  out  a  writ  of  certiorari  by  which  the 
proceedings  were  removed  to  the  Court  of  Com- 
mon Pleas,  No  4.  The  defendants  fulled  to  enter 
bail  to  make  the  certiorari  a  su})ersedeas,  but  the 
constable,  supposing  they  had  done  or  would  do 
so,  withdrew  from  the  possession  of  the  goods. 

On  September  30th  the  writ  of  certiorari  was 
dismissed,  and  on  the  same  day  Delany  &  Co. 
issued  9k  ft  fa.  On  September  18  th  the  defend- 
ants confessed  a  judgment  in  favor  of  one  Joseph 
Weis,  and  execution  thereon  immediately  issued. 
Under  this  later  execution  the  sheriff  sold  the 
same  personal  property  which  the  constable  had 
seized  under  the  former  execution,  and  on  Oct  7 
Delany  &  Co.  took  this  rule,  claiming  that  the 
judgment  and  execution  of  Joseph  Weis  were 
fraudulent 

Peterman,  for  the  rule.  The  writ  of  certiorari 
not  being  perfected  was  not  a  supersedeas,  and 
the  property  seized  by  the  constable  remained 
constructively  in  bis  possession.  Money  arising 
from  the  sale  of  personal  property  will  be  ordered 
into  Court  on  the  application  of  a  lien  creditor 
who  can  show  some  reasonable  ground. 
Tr.audH.  Pr.  921. 
Stinaon  v.  McEwen,  D.  C.  Phila.  (MB.) 

The  Court.  Theconstable  having  relinquished 
his  possession,  there  was  no  lien  of  plaintiffs  on 
these  goods.  The  Court  never  interferes  with 
the  distribution  of  the  proceeds  of  personal  pro- 
perty except  under  very  special  circumstances  to 
protect  a  lien  creditor. 

Rule  discharged. 

[See  Snow  v.  Hyman,  2  Weekly  Notes,  352.] 


C.  P.  No.  2.       De  Leon's  Estate.  Oct  14. 

Insolvent — Creditors  for  wages  of  manual  labor 

— Act  of  April  20,  187  6,  construed. 

Citation  to  assignee  to  file  his  account. 

The  insolvent,  De  Leon,  made  an  assignment 
for  the  benefit  of  his  creditors  in  July,  1876,  and 
on  August  11,  1876,  the  assignee  sold  the  goods 
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assigned  for  tbe  sum  of  $1174.  Certain  credit- 
ore,  claiminpr  to  be  entitled  to  the  l^enefits  of  the 
Act  of  April  20,  1876  (P.  L.  43),  now  asked 
that  the  assignee  be  directed  to  file  his  account, 
notwithstanding  that  the  time  allowed  by  the 
general  Insolvent  Act  had  not  yet  elapsed. 

The  assignee  filed  an  answer  admitting  the 
facts  as  above  set  forth,  but  claiming  that  he  was 
entitled  to  a  year  to  file  his  account 

Meany,  for  the  creditors. 

Scollay,  for  the  assignee. 

C.  A.  V. 

Oct.  21.  The  Court.  The  Act  of  April  20, 
1876.  is  very  loosely  drawn.  The  second  section 
provides,  that  no  voluntary  assignment  shall 
operate  to  hinder,  delay  or  prevent,  for  longer 
than  thirty  days,  the  collection  or  enforcement  of 
any  claims  for  the  wnges  of  manual  labor  secured 
by  the  Act  of  April  9,  1872,  and  claimants  may, 
after  the  expiration  of  thirty  days,  enforce  their 
claims  "  in  the  same  manner,  and  by  means  of 
the  same  remedies,  that  they  might  have  done 
had  no  sncb  assignment  been  made."  This  sec- 
tion, which  is  prima  facie  complete  in  itself, 
certainly  affords  no  sanction  to  the  present  con- 
tention. Had  no  assignment  been  made,  the 
creditors  might  have  proceeded  to  judgment  and 
execution  by  levy  on  the  goods  of  the  insolvent. 
If  the  goods  were  still  in  the  hands  of  the  as- 
signee, a  levy  might  nevertheless  be  made  on 
them  under  the  section  quoted ;  but  it  appears 
in  this  case  that  the  goods  have  been  sold,  and 
only  money — the  proceeds  of  the  sale — remains 
in  tbe  hands  of  the  assignee. 

Now,  the  third  section  provides  that  in  all  cases 
of  assignments  made  before  the  passage  of  the 
Act,  and  then  remaining  unsettled,  in  which  the 
assignee  has  more  than  five  months  within  which 
to  settle  his  account,  tbe  claimants  may  immedi- 
ately proceed  to  collect  their  claims  as  if  no  as- 
signment had  been  made,  and  in  case  such  as- 
signed property  has  been  already  sold,  and  the 
assignee  refuses  to  pay,  the  claimants  shall  have 
the  right  to  compel  him  to  file  his  account,  and 
have  Buch  claims  paid  by  distribution  through  an 
auditor. 

This  section  does  not  in  terms  apply  to  any 
cases  but  those  pending  at  the  time  of  the  pas- 
sage of  the  Act  of  1876,  but  the  provision  for 
claims  where  the  assigned  property  has  been  sold 
by  the  assignee,  appears  not  only  to  meet  exactly 
the  facts  of  the  present  case,  but  also  to  furnish 
the  only  regular  and  adequate  remedy  to  the 
present  petitioners.  The  assigned  property  hav- 
ing been  sold,  cannot  now  be  levied  upon  in  the 
bands  of  the  purchasers,  and  though  a  levy  or  at- 
tachment of  the  proceeds  in  the  assignee's  hands 
would  be  within  the  power  of  the  Legislature  to 
authorize,  yet  it  would  be  so  much  out  of  the 
regular  course  and  form  of  legal  proceedings,  that 


we  are  not  to  sanction  it  unless  required  by  ex- 
plicit words  in  the  statute.  By  treating  the 
second  part  of  the  third  section  as  a  general 
enactment,  applicable  to  all  appropriate  cases 
under  the  act,  whether  pending  at  its  passage,  or 
subsequently  commenced,  we  give  the  petitioners 
a  convenient  and  adequate  remedy  in  conformity 
with  established  modes  of  legal  procedure,  and 
clearly  within  the  general  scope  and  equity  of  the 
statute.  To  accomplish  this  purpose,  we  think 
we  may  fairly  do  some  little  violence  to  the  strict 
grammatical  construction  of  the  language  of  the 
Act. 

The  assignee  is  therefore  directed  to  file  an  ac- 
count without  further  delay. 

Opinion  by  Mitchell,  J.,  in  full 


0.  P.  No.3.    Bacharach  V.  Schaller.  Oct  7. 

Promissory  note — Affidavit  of  defence — Set-off — 
Compromise  with  creditors — Excessive  pay- 
ment to  plaintiff  in  fraud  of  other  creditors 
no  defence  to  suit  on  composition  note. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  two  promissory  notes.  The  af- 
fidavit set  forth,  as  a  defence  to  one  of  the  notes, 
for  $299,  that  the  defendant  had  made  a  compro- 
mise settlement  with  his  creditors,  including  the 
plaintifiT,  by  which  they  agreed  to  take  25  per 
cent,  of  their  respective  claims  in  promissory 
notes ;  that  the  plaintiff  was  in  fact  paid  in  cash 
a  sum  equal  to  ten  per  rent,  more  on  his  claim 
than  he  had  agreed  to  take  or  than  the  other 
creditors  received,  and  that  the  ten  per  cent,  ex- 
cess was  about  equal  to  the  amount  of  said  note 
for  $299. 

Tim,  for  the  rule,  did  not  deny  the  receipt  of 
the  excess,  but  argued  that  it  could  not  be  set  off 
against  the  composition  notes  in  suit.  If  the 
defendant  preferred  plaintiff,  to  the  detriment  of 
the  other  creditors,  he  cannot  take  advantage  of 
his  own  wrong. 

Young,  contra.     The  fraud,  if  any,  was  on  the 
part  of  the  plaintiff,  and  the  defendant  should  be 
allowed  credit  for  the  ten  per  cent,  paid  in  excess. 
Rule  absolute. 


C.  P.  No.  3.        Taylor  v.  North.       October  21. 
Warranty — Representation — Insufficien t   aver- 
ment of  warranty — Statements  should  he  spe- 
cific. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  upon  two  promissory  notes.  The 
affidavit  alleged  that  the  notes  were  given  for, 
and  on  account  of  an  agreement  by  the  plaintiff 
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to  furnish  the  defendant  with  doors,  sashes,  etc., 
towards  the  erection  of  certain  houses ;  that  un- 
der the  said  aKreement  the  plaintiff  contracted 
to  furnish  the  defendant  with  articles  of  good  and 
merchantable  quality  and  of  well-seasoned  stuff; 
that  the  articles  furnished  were  inferior  in  quality 
to  that  agreed  upon  ;  that  the  defect  arising  from 
unseasoned  wood  was  not  and  could  not  by  rea- 
sonable diligence  have  been  discovered  until  after 
the  erection  of  the  buildings ;  and  that  conse- 
quently the  houses  were  depreciated  in  value  to 
an  amount  greatly  exceeding  the  amount  of  the 
plaintiff's  claim. 

C  (7.  Lister,  for  the  rule. 

If  a  warranty  is  claimed,  the  circumstances 
should  be  more  clearly  set  forth.  The  deponent 
neither  says  when  he  ascertained  the  damage,  nor 
what  the  damage  was. 

B.  P,  White,  contra,  contended  that  the  war- 
ranty was  suflBcient  under — 

Nagle  V,  Potter,  3  Webklt  Notbs,  26. 

The  Court.  (Ludlow,  P.  J.).  A  more  spe 
cific  8up|)Iementai  affidavit  must  be  filed  l)efore 
next  Saturday. 


C.  P.  No.  4.  Oct.  14. 

Gilbongh  et  al.  v.  £6ller  et  al. 
Practice — Service  of  process  on  agent  where 
defendant  resides  out  of  county — Act  of  May 
4,  1852,  §  1 — SherifTs  return  must  show  an 
exact  compliance  with  provisions  of  Act  — 
Stock  gambling  by  engaging  in  a  pool  opera- 
tion, qusere,  whether  a  *'buftiness^^  within  the 
Act. 

Rule  to  show  cause  why  the  return  of  service 
on  defendants,  David  G.  Schwartz,  Peter  S  Reist, 
Uugh  S.  Gara,  Henry  Baumgardner,  and  Freder- 
ick Shroder  (as  below),  should  not  be  set  aside. 

To  the  summons  issued  in  this  case  the  follow- 
ing return  was  made : — 

"Served  David  G.  SJiwartz,  Peter  S.  Reist, 
Hugh  S.  Gara,  Henry  Baumgardner,  and  Freder- 
ick Shroder,  residents  of  this  Commonwealth,  and 
non-residents  of  the  City  and  County  of  Phila- 
delphia, by  giving,  upon  September  1st,  1876,  a 
true  and  attested  copy  of  the  annexed  writ,  and 
making  known  the  contents  thereof  to  Francis  S 
Bond,  named  as  agent  in  an  agreement  signed  by 
said  parties;  said  agreement  being  in  the  follow- 
ing words,  viz. : — 

*  In  consideration  of  being  a  shareholder  in  pool  No. 
3,  in  the  office  of  Bond,  Moxey  &  Co.,  said  pool  being 
for  the  purpose  of  baying  and  selling  Hestonvilie,  Man- 
tua, and  Fairmount  Passenger  Railway  stock,  as  may 
Feem  l>est  to  the  manager  cf  samn,  we  and  each  of  us 
agree  to  the  following  conditions,  viz. :  First,  We  and 
each  of  us  agree  not  to  have  an/  interest,  either  di- 
reotly  or  indirectly,  in  Hestonville,  Mantua,  and  Fair- 
mount  Passenger  Railway  stock,  outside  of  tlie  pool,  ex- 
cept such  stock  as  we  may  now  have  on  hand ;  bat  when 
we  have  sold  this  stock,  we  agree  not  to  repurchase  or 
resell  it  again.     Second,  We  and  each  of  us  do  make, 


constitate,  and  appoint  our  trae  and  lawfal  attomey 
for  us  and  in  onr  name,  Francis  S.  Bond,  of  the  firm 
of  Bond,  MoxHjr  Sc  Co. ,  as  manager  of  the  pool,  for  the 
purpose  of  buying  and  selling  Hestonville,  Mantua, 
and  Fairmount  Passenger  Railway  stock,  as  may  seem 
best  in  his  judgment,  and  to  do  atl  lawfal  acts  requi- 
site for  effecting  the  premises,  hereby  ratifying  and 
confirming  all  that  the  said  Francis  8.  Bond  shall  do 
therein  by  virtue  of  these  presents.  Third,  We  and 
each  of  us  agree  to  keep  the  most  perfect  silence  in 
regard  to  all  the  movements  made  by  said  pool,  as 
given  to  us  by  the  manager  or  any  member  of  the  pool 
party.  We  agree  not  to  talk  or  write  lu  regard  to  the 
same  to  any  one  (except  parties  interested  in  the  pool), 
or  in  any  manner  whatsoever  to  divulge  the  seorets  of 
the  pool.  Fourth,  We  and  each  of  us  agree  that  the 
profits  shall  be  divided  iu  proportion  to  tbe  amount  of 
stock  held  by  each  of  as,  and  the  losses  iu  the  same 
way ;  but  we  are  not  to  be  held  responsible  to  a  greater 
extent  than  the  money  we  have  invested  in  the  pool. 
Fifth,  We,  each  of  us,  hold  ourselves  individually  re- 
sponsible to  the  manager  of  the  pool  to  the  amount  of 
twenty-five  thonsaud  (25,000)  dollars,  should  we  in 
any  way  violate  the  above  agreement  and  conditions, 
or  by  acting  outside  of  tbe  pool  iu  any  manner  to 
canse  injury  to  it. 

'  in  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals,  the  first  day  of  July,  iu  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seveuty-six. 

[Seal.]     J  HN  Kbllbb  .         .         .  $10,000 

[Seal  ]  D.  G.  Scuwabtz  .  .  .  6,0(»0 
[Seal.  J  Peter  S.Rbist  .  .  .  5,000 
[Seal.]  H.  S.  Gara.  ....  1,000 
[Seal.]  H.  Bacmoardmrb  .  .  .  2,500 
[Seal.]     F.  SuRODBH .  .         .         .       2,500 

4,000 
[Seal.]  Eli7oiaClark(D.  A.  D.jAtt'y)  lO.OuO 
[Seal.]  Chas.  J.  Dakolbr  .  .  .  10,000 
[S  al.]  H.  H.  Lasdis  .  .  .  10,000 
[Seal.]  Wm.  K.  Hemphill  .  .  10,000 
[Seal.]     J.  U.  ScBAEFBR     .         .         .     10,000' 

Said  service  being  made  at  the  usual  place  of 
business  of  said  Bond,  in  the  City  of  Philadel- 
phia." 

O,  T,  Bispham  and  Wayne  MacVeagh,  for  the 
rule. 

The  service  in  this  case  was  attempted  to  be 
made  under  the  Act  of  May  4,  1852  (Purd.  Dig. 
43,  pi.  7),  authorizing  service  of  mesne  process 
on  the  agent  where  any  residents  of  this  State 
*' shall  engage  in  business"  in  another  county  than 
the  one  in  which  they  reside.  The  return  is  de- 
fective, because  it  does  not  set  out  that  the  de- 
fendants are  engaged  in  business  in  this  county, 
but  by  reciting  the  agreement  in  full  would  leave 
the  Court  to  infer  that  fact  The  language  of 
the  Act,  in  the  ordinary  meaning  of  the  words, 
applies  only  to  merchandising,  manufacturing,  or 
the  pursuits  of  the  mechanic  arts. 

Vaukirk  r.  Wetherill,  1  Leg.  Gazette,  131. 

The  term  **  business"  denotes  repeated  practice 
or  commencement  with  the  intention  of  continu- 
ing. Persistence  is  its  distinguishing  characteris- 
tic. '*  Trading,"  which  is  an  analogous  expres- 
sion, in  the  Bankrupt  Acts  has  received  this  in- 
terpretation. 

Archbold  on  Bankruptcy,  S8. 
Marstou's  Cat»e,  5  Benedict,  313. 
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Here  Ibe  transactions  are  confined  to  one  pool 
in  one  stock,  and  the  Act  does  not  apply.  Such 
a  construction  would  be  contrary  to  common 
sense,  as  well  as  public  policy. 

Samuel  Dickaon  and  E,  Spencer  Miller, 
contra. 

The  Act  is  remedial  and  should  be  liberally  con- 
strued, particularly  with  reference  to  the  plaintiffs, 
for  they  found  their  actioH  on  transactions  arising 
under  the  agreement.  The  acts  of  the  principals 
through  their  agent,  Bond,  were  not  isolaied  or 
single,  but  repeated,  and  covered  the  purchase  and 
sale  of  a  large  amount  of  stock.  Besides,  by  the 
appointment  of  a  manager,  the  defendants  have 
given  evidence  of  an  engugeraeirt  in  business  suf- 
ficient to  come  within  the  provisions  of  the  Act 

C.  A.  V. 

Oct.  12.  The  Court.  The  Sheriff's  return 
here  does  not  show  that  the  defendaitts  engaged 
III  business  in  this  county,  or  that  they  were  not 
in  the  county  at  the  time  of  issuing  of  the  writ 
or  process. 

The  sheriff  must  show  an  exact  compliance 
with  the  terms  of  the  Act  authorizing  him  to 
make  the  service  before  defendants  can  be  con- 
sidered in  default  in  not  appearing.  The  sheriff 
under  this  return  would  be  answerable  to  no  one, 
because  he  certifies  or  returns  no  fact  which  the 
law  requires  him  to  determine  before  he  can  make 
Lis  service.  He  cannot  shield  himself  from  re 
Fponsibility  behind  such  a  questionable  return. 
The  return  must  be  certain  and  positive,  not  ar- 
gumentative or  doubtful. 

It  cannot  with  any  degree  of  certainty  be 
argued  that  the  simple  fuct  of  making  a  single 
contract  to  share  in  a  stock  pool  is  engaging  in 
or  carrying  on  business.  The  contract  may  never 
have  been  carried  out  or  enforced,  the  money  not 
contributed,  the  stock  not  bought  or  sold.  It 
may  be  a  fraud,  and,  as  the  sheriff  presents  it,  is 
wanting  in  the  necessary  proof  as  to  execution  to 
make  it  evidence  in  any  tribunal.  It  may  be 
subject  to  numerous  defences  any  one  of  which 
might  destroy  the  lact  that  a  business  in  pursu- 
ance of  it  actually  existed. 

The  Act  of  Assembly  never  contemplated  that 
the  signing  of  a  contract  was  entering  into  busi- 
ness. It  means  the  actual  carrying  on  of  a  busi- 
ness, occupation,  or  employment,  not  any  in  con- 
templation. It  is  very  doubtful  if  the  scheme 
contemplated  in  the  agreement  if  in  actual  opera- 
lion  would  amount  to  a  business  within  the  mean- 
ing of  the  Act ;  but  whether  it  would  or  not  we 
are  not  called  upon  to  determine  until  the  sheriff 
returns  the  actual  existence  of  such  a  business 
and  the  engagement  of  the  defendants  therein, 
for  the  defendants  are  not  now  in  Court. 

To  |)ermit  such  a  return  to  stand  would  lead 
to  great  abuse  of  legal  process,  and  a  want  of  re- 
spoiisibiliiy  on  the  part  of  the  officer  executing 
tlie  same. 


The  rule  is  therefore  made  absolute. 

Opinion  by  Eloock,  J. 

[See  LehigU  Val.  Ins.  Co.  i;.  FnUer,  ante^  p.  7.  As 
to  service  on  clerk  of  non-resideut,  under  Act  of  2 
April,  1856  (Purd.  Dig.  43,  pi.  8),  see  Culliifan  r. 
Kussell,  2  Wbbklt  Notes, 440.  C/.  Koecker  v.  Thorn p- 
sou,  Id.  487.] 


C.  P.  No.  4.     Gormley  v.  Stovell.  Oct.  14. 

Affidavit  of  defence — Conditional  acceptance  of 

an  order  for  the  delivery  of  goods. 

Rale  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  an  acceptance  as  follows: — 

"Phila.,  Nov.  5th,  1875. 

"  Messrs.  J.  A.  Stovell  k  Co. — Please  deliver  to 
Mes-rs.  Gorinley  &  Geisenberger  69  Moore 'm  whiskey 
to  the  amoaut  of  five  hundred  dollars,  and  oblige,  etc. 

"F.  Rahteb.'' 

"  Accepted  and  will  be  delivered  at  $4.50  per  gallon. 

**  Nov.  23,  '75.  Jambs  A.  Stovell.'* 

The  affidavit  alleged  that  Rahter  was  a  sales- 
man in  defendant's  employ ;  that  the  order  was 
wiihout  consideration  ;  and  that  the  meaning  of 
the  paper  was  expressly  understood  to  be  that 
the  whiskey  was  not  to  be  delivered  until  the 
price  named  should  be  paid  either  by  Rahtei:  or 
Gormley. 

John  A.  Bickel,  for  the  rule.  This  is  an  un- 
conditional acceptance  of  an  order  in  kind.  The 
price  and  quantity  are  named  merely  for  the  pur- 
pose of  computation,  and  settlement  in  account. 

[Elcock,  J.  It  is  a  conditional  acceptance  to 
be  delivered  upon  payment  of  a  certain  price.] 

Goodwin f  contra. 

Rule  discharged. 


©r^pjans'  €ourt^ 


Hopple*8  Estate.  Oct.  18. 

Competency  of  witnesses — Actof\f>  April,  1869 

—  TJxe  widow  of  decedent  is  a  competent  wit* 

ness  before  examiner. 

Sur  certificate  of  Examiner. 

Joseph  Uopple  died  in  September,  1874,  leav- 
ing  a  will.  A  caveat  was  lodged  against  the 
Register's  granting  its  probate,  on  the  ground  of 
unsoundness  of  mind  and  undue  influence.  The 
Register  of  Wills  having  refused  an  issue  devi- 
savit  vel  non,  an  appeal  was  taken  to  this  Court, 
and  an  examiner  appointed  to  take  testimony. 

Counsel  for  the  contestants  called  before  the 
examiner  the  widow  of  the  testator,  who  was  also 
the  executrix  cf  his  will,  to  testify  as  to  the  men- 
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tal  condition  of  the  decedent.  Counsel  for  the 
executrix  objected,  and  the  witness,  under  advice 
of  couuKcl,  declining  to  answer,  the  examiner 
certified  the  matter  to  the  Court. 

Hopple,  for  the  contestants. 

The  wife  is  a  competent  witness  under  the  Act 

of  1869. 

Rowley  r.  MoHngh,  16  Sm.  269. 

C.  M.  Husbands  (with  whom  was  Junhin)^ 
for  the  executrix.  ,   , 

This  is  not  tlie  issue  devisavit  vel  non;  it  is 
only  a  preliminary  proceeding. 

She  was  incompetent  before  the  Act  of  April 
15,  1869,  and  she  reuuiins  so  under  the  first  sec- 
tion, viz. :  "  This  act  shall  not  alter  the  law  as 
now'  declared.  ...  so  as  to  alb)W  a  hnsl)and 
and  wife  to  testify  for  or  against  each  other." 

[Hanna,  J. :  She  is  not  a  witness  here  for  or 
against  her  husband.     He  is  dead] 

[DwiGHT,  J.,  called  the  attention  of  counsel 
to  the  decision  of  the  Court  in  Hyueman's  Estate, 
2  Weekly  Notes,  57 1.] 

Junkin,  ou  the  same  side :  In  that  case  the 
question  was  as  to  her  competency  to  prove  a 
claim  against  the  estate.  The  wife  is  incompe- 
tent no  matter  whether  she  has  been  living  with 
her  husband  or  not  It  makes  no  difference  when 
the* relation  began  or  when  it  ceased. 
Hituer's  Appeal,  4  Sm.  110. 

The  Coubt.  The  widow  is  a  competent  wit- 
ness, and  must  answer  any  question  put  to  her; 
if  it  is  irrelevant  or  impertinent  we  can  determine 
so  when  the  examiner  reports  to  the  Court 

[See  Watson's  Estate,  2  Webkly  Notes,  113.] 
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Soley'B  Estate.  Oct.  18. 

Practice— Costs— Examiner^  8  feeS'-^Prolix  and 
irrelevant  cross-examination. . 

Sur  petition  for  an  order  on  respondents  to  pay 
costs  and  fees  for  taking  testimony. 

The  petition,  filed  by  William  11.  Burnett,  set 
forth  that  on  the  16th  day  of  October,  1875,  he 
was  duly  appointed  by  the  Court,  examiner  to 
take  testimonv,  and  report  the  same  to  the  Court, 
in  the  proceedings  arising  under  the  petition  of 
James  Soley,  a  devisee  under  the  will  of  John 
Soley,  deceased,  for  an  order  on  the  executors  of 
the  above  estate,  to  pay  over  the  balance  of  the 
sum  awarded  him  by  the  report  of  the  auditor, 
filed  September,  1875.  The  petition  further  set 
forth,  that  "for  taking  testimony  on  behalf  of 
respondents  in  the  proceedings  under  George  B. 
Soley's  petition,  the  petitioner  charged  at  the 
rate  fixed  by  the  equity  fee  bill  adopted  by  the 
Supreme  Court  of  Pennsylvania,  thus  making  the 
charge  in  these  proceedings  one  hundred  and  four 
dollars  and  eighty-one  cents,  which  sum  the  said 
respotidents,  the  executors  of  the  above  estate, 
have  wholly  neglected  and  refused  to  pay." 


Lewis  Shallcross  and  Robert  Soley,  executors 
of  the  above  estate,  alleged  in  their  answer,  **  that 
they  had  no  funds  in  their  hands  as  executors  out 
of  which  said  costs  may  be  paid,  and  that  the 
cross-examination  of  the  respondent's  witnesses 
was  vexatiously  extended  beyond  all  reasonable 
length,  and  that  said  depositions  were  inordinately 
drawn  out  by  the  misconduct  of  counsel  for  peti- 
tioners, in  asking  long,  impertinent  questions, 
and  causing  long  remarks  to  be  entered  at  length, 
against  the  protest  of  counsel  for  executors. 

H  Budd,  Jr,,  for  the  petitioner. 

The  only  question  is,  whether,  when  an  officer 
is  appointed  by  the  Court,  and  performs  his  duty, 
his  remuneration  must  depend  on  the  solvency  of 
one  of  the  parties,  and  one  for  whose  special 
benefit  the  service  was  not  rendered. 

Lewis  Stover,  for  respondents. 

The  testimony  was  drawn  out  beyond  all  rea- 
son. 

[Hanna,  J.  It  was  your  client's  duty  to  pay 
the  examiner  if  he  availed  himself  of  his  services; 
an  examiner  cannot  refuse  to  lake  testimony  or 
put  questions.] 

If  he  does  not  follow  our  directions,  we  should 
not  be  obliged  to  pay  him. 

[DwiGHT,  J.  You  do  not  mean  to  say,  that,  if 
a  master  takes  irrelevant  testimony,  he  does  so  at 
his  own  expense?  You  cannot  control  an  exami^ 
ner ;  a  great  mass  of  unnecessary  matter  generally 
finds  its  way  iuto  such  proceedings. 

0*BftiEN,  J.  You  might  have  come  in  here  be- 
fore, and  if  you  had  satisfied  us  that  the  testimony 
inserted  was  impertinent,  and  given  us  instances, 
we  would  have  made  him  give  security  for  costs.] 

Eo  die.  The  Court  granted  the  prayer  of 
petitioner,  ordering  him  to  file  his  bill  of  cosia 
subject  to  review. 

[:5ee  Collins*  EsUte,  2  Weekly  Notes,  430.] 


Moore's  Estate.  Oct.  21. 

Practice — Dismissal   of  executor  not  decreed 

jjro   confesso   where  executor,  though  served 

with  citation,  has  not  appeared. 

Motion  for  decree  pro  confesso, 

A  citation  was  issued  at  the  instance  of  a  lega- 
tee to  the  executor  of  decedent,  to  show  cause 
why  he  should  not  be  dismissed,  on  the  ground 
that  he  was  wasting  and  mismanaging  the  estate. 
No  answer  having  been  filed,  and  proof  of  service 
of  the  citation  having  been  made — 

M,  Arnold,  for  petitioner,  moved  for  the  dis- 
missal of  the  executor. 

The  Court.  We  must  refuse  this  application. 
We  never  will  dismiss  an  executor  or  adminis- 
trator where  the  petition  is  taken  pro  confesso. 
Yon  must  take  depositions  in  support  of  your 
petition. 
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Vot  III.]    THURSDAY,  NOV.  9,  1879.  [No. 6. 


gjupreme  €ourt. 


Bair  and  Shenk's  Appeal. 

Assignment  for  the  benefit  of  creditors — Distri- 
bution of  fund — Creditor  of  two  assigned 
estates  for  same  debt — Right  to  claim  dividend 
from  both  on  the  whole  amount  of  the  debt. 

Where  more  than  one  person  is  liable  for  the  same 
debt,  and  each  debtor  makes  an  assignment  for  the 
benefit  of  his  creditors,  the  creditor  maj  claim  a  divi- 
dend from  each  estate  on  tlie  fall  amount  of  the  debt 
nntil  the  debt  is  fnlly  satisfied. 

The  maker  and  the  endorser  of  a  note  made  separate 
assignments  for  the  benefit  of  their  respective  credi- 
tors. The  holder  of  the  note  received  a  dividend  on 
it  from  the  assigned  estate  of  the  maker.  On  a  subse- 
quent distribution  of  the  assigned  estate  of  the  en- 
dorser : 

Held  (reversing  the  Judgment  of  the  Court  below), 
that  the  holder  was  entitled  to  a  dividend  from  the' 
estate  of  the  endorser  on  the  full  amount  of  the  note, 
without  deducting  the  amount  received  from  the  estate 
of  the  maker. 

Bank  of  Pennsylvania  r.  McCalmont  (4  Raw1e,307), 
and  Peri  to.  Pittfield  (5  Rawle,  166),  overruled. 

Appeal  from  the  Common  Pleas  of  Cumberland 
County. 

This  case  came  before  the  Court  below  on  ex* 
ceptions  to  the  report  of  an  auditor  appointed 
to  distribute  the  balance  in  the  hands  of  Abraham 
Witmer,  assignee  for  the  benefit  of  creditors  of 
Amos  Miller.  The  facts  as  found  by  the  auditor 
were  as  follows  : — 

Bair  &  Shenk  were  the  holders  of  a  promissory 
•  note  for  $3000,  drawn  by  John  Miller  to  the 
order  of  Amos  Miller,  and  by  him  endorsed. 
John  Miller  received  the  proceeds  of  this  note, 
and  afterwards,  on  October  21,  1873,  made  an 
assignment  for  the  benefit  of  his  creditors.  Be- 
fore his  estate  was  distributed  Amos  Miller  also 
made  an  assignment  for  the  benefit  of  creditors. 
Afterwards  Bair  &  Shenk  received  from  John 
Miller's  assigned  estate  a  pro  rata  dividend  of 
$399.60  on  the  note.  They  then  appeared  before 
the  auditor  in  Amos  Miller's  estate  and  claimed 
a  dividend  from  that  estate  on  the  full  amount  of 
the  note  with  interest  The  auditor,  on  the  au- 
thority of  Bank  u  McCalmont  (4  Rawle,  307), 
and  Perit  u  Pittfield  (6  Rawlc,  166),  deducted 
from  their  claim  the  amount  already  received  by 
them  from  John  Miller's  estate,  and  awarded 
them  a  dividend  (amounting  to  $1145.62)  on  the 
Vol.  111.-6 


balance.  To  this  award  Bair  k  Shenk  filed  an 
exception.  The  Court  below  (McLean,  special 
P.  J.,  delivering  the  opinion)  dismissed  the  ex- 
ception and  confirmed  the  report  Bair&  Shenk 
appealed,  assigning  for  error  the  confirmation  of 
the  auditor's  report  and  the  refusal  of  the  Court 
to  decree  that  a  dividend  be  awarded  them,  from 
said  assigned  estate  of  Amos  Miller,  on  the  full 
amount  of  their  claim,  without  deducting  the 
amount  received  from  John  Miller's  estate. 

John  HaySy  for  appellants. 
By  the  deed  of  assignment  the  equitable  own- 
ership of  all  the  assigned  property  passed  to  the 
creditors.  They  became  joint  proprietors,  and 
each  creditor  owned  such  a  proportional  part  of 
the  whole  as  the  debt  due  to  him  was  of  the  ag- 
gregate of  the  debts.  The  extent  of  interest  was 
fixed  by  the  deed  of  trust 

Miller's  Appeal,  11  Cas.  481. 

Morris  v,  Oiwiue,  lO  Har.  441. 

Patten's  Appeal,  9  Wr.  151. 

GraeflTs  Appeal,  2  Weekly  Notes,  104. 

In  the  last  case  cited  the  Court,  in  speaking  of 
the  creditors,  say :  "  So  far  as  regards  the  as- 
signed estate,  they  were  no  longer  creditors  but 
equitable  owners,"  U  owners  of  the  estate  in  pro- 
portiou  to  their  claims,  are  they  so  at  some  future 
day,  or  as  of  the  date  of  the  deed  ?  The  Court 
below  rules  in  efi*ect  that  they  take  not  as  of  the  " 
date  of  the  assignment,  but  as  of  the  date  of  dis- 
tribution. If  this  principle  is  correct,  the  cases 
above  cited  cannot  stand.  And  if  it  be  asserted^ 
that  the  principle  is  applicable  only  where  there 
are  two  insolvent  estates,  that  position  is  met  by 
the  case  of  Bair  A;  Shenk's  Appeal  (19  Sm.  272), 
where  there  were^two  estates  in  process  of  settle- 
ment and  A  pro  rata  on  the  full  amount  was  al- 
lowed from  each  estate.  To  adopt  any  other 
rule  would  be  to  work  injustice.  An  endorser's 
liability  for  the  amount  of  an  endorsed  note  would 
depend  upon  the  point  of  time  when  the  maker's 
estate  was  distributed.  If  distributed  first,  the 
endorser  would  stand  as  if  he  had  endorsed  a 
note  for  a  less  amount,  and  his  estate  would  only 
be  liable  for  a  pro  rata  on  the  diminished  sum. 

[No  counsel  appeared  contra,  and  no  paper- 
book  was  submitted.] 

October  9.  Thb  Court.  Amos  Miller  made 
a  voluntary  assignment  for  the  benefit  of  creditors 
on  the  24th  of  October,  18t3.  On  distribution 
by  an  auditor  of  the  balance  in  the  hands  of  the 
assignee,  Bair  and  Shenk,  the  appellants,  pre- 
sented a  claim  founded  on  a  note  for  $3000,  drawn 
by  John  Miller  and  endorsed  by  Amos  Miller, 
which  had  become  due  and  been  protested  for 
non-payment  on  the  1st  of  April,  1873.  It  ap- 
peared that  after  making  the  note,  and  before  the 
assignment  of  Amos  Miller  was  executed,  an  as- 
signment for  the  benefit  of  his  creditors  had  been 
made  by  John  Miller.    It  appeared  also  that  in  a 
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distribution  of  John  Miller's  estate,  the  appel- 
lants bad  received  a  dividend  on  their  claim  of 
$399.60.  The  question  presented  was  whether 
the  appellants  were  entitled  to  a  dividend  out  of 
Amos  Miller's  estate  on  the  entire  claim,  embrac- 
ing the  principal  and  interest  of  the  note,  or  on 
the  balance  remaining  after  deducting  the  divi- 
dend received  from  the  assigned  estate  of  John 
Miller  ?  The  auditor  allowed  a  dividend  only  on 
the  balance,  and  his  report  was  confirmed  by  the 
Common  Tleas. 

In  deciding  the  question,  the  auditor  and  the 
Court  below  rested  on'theauthority  of  The  Bank 
of  Pennsylvania  u.  McCalmont  (4  Kawle,  307), 
and  Perit  v.  Pilifield  (5  Rawle,  166).  In  the 
first  of  thej-e  cases,  it  was  held  that  the  rule  for 
making  a  dividend,  where  more  than  one  of  the 
persons  liable  to  the  payment  of  a  note  or  bill 
have  failed  and  made  voluntary  assignments  of 
their  property  for  the  purpose  of  paying  their  re- 
spective debts  and  liabiliiies,  is  to  take  the 
amount  actually  due  upon  the  note  or  bill  at 
the  times  respectively  at  which  the  first  dividend 
is  declared  of  each  fund  so  assigned.  The  rule 
thus  established  was  confessedly  outside  of  any 
precedent,  and  was  founded  on  what  was  assumed 
to  be  local  practice.  Judge  Kennedy  said  :  **  The 
rule  possibly  has  been  derived  from  that  which 
seems  to  have  been  adopted  in  England  in  cases 
of  bankruptcy,  which  is  to  lake  the  amount  of 
the  debt  actually  due  at  the  time  of  the  creditor's 
^vst  promvg  it  against  the  fund.  The  only  dif- 
ference between  the  two  cases  seems  to  be  that  in 
the  case  of  bankruptcy  the  amount  of  the  debt 
due  at  the  time  of  the  creditor's  first  proving  it  is 
taken  as  the  sum  for  which  a^ividend  shall^be 
allowed  ;  but  in  the  cases  of  voluntary  assignments 
here,  the  amount  due  at  the  time  of  declaring 
the  first  dividend  of  each  fund  res|)ectively  is  taken 
as  the  sum  on  which  the  dividend  is  to  be  allowed. 
I  do  not  see  any  sufiScient  reason  why  this  rule, 
which  has  already  been  adopted  in  practice  here, 
should  not  also  be  adopted  by  the  courts."  In 
Perit  V.  Pittfield,  the  principle  of  The  Bank  of 
Pennsylvania  v.  McCalmont  was  followed  with- 
out discussion. 

In  later  cases  doctrines  have  been  settled  en- 
tirely inconsistent  with  the  principle  of  these  two 
precedents.  Morris  v.  01  wine  (10  Harris,  441), 
decided  that  a  creditor  by  bond  and  notes  secured 
by  mortgage  may  have  recourse,  in  the  first  in- 
stance, to  the  personal  property  of  the  debtors 
which  had  been  assigned  for  the  benefit  of  credi- 
tors without  preference ;  and  that,  though  after 
an  award  by  an  auditor  in  his  favor  to  a  pro  rata 
bhare  of  the  personal  estate,  such  a  creditor,  by 
direction  of  the  Court,  proceeded  upon  the  mort- 
gage and  recovered  the  greater  proportion  of  his 
claims,  he  was  still  entitled  to  the  pro  rata  divi- 
dend on  his  whole  claim,  and  was  not  limited  to 


A  pro  rata  share  on  his  claim  as  reduced.  A  credi- 
tor who  has  a  lien  upon  a  particular  portion  of 
an  assigned  estate,  and  out  of  a  sale  of  part  of 
which  he  realizes  a  portion  of  this  claim,  is  en- 
titled to  his  pro  rata  dividend  on  the  whole  claim 
out  of  the  general  assets  in  the  hands  of  the  as- 
signee to  an  amount  sufficient  to  pay  the  balance 
of  his  demand  in  full,  although  a  portion  of  the 
estate  on  which  be  holds  the  lien  remains  unsold. 
(Keim's  Appeal,  3  Casey,  42.)  A  debtor  execu- 
ted a  general  assignment  of  all  his  estate  in  trust 
for  the  benefit  of  his  creditors  ;  subsequently,  the 
assignor  became  entitled  to  a  legacy,  which  was 
attached  and  recovered  by  one  of  the  creditors  for 
whose  benefit  the  assignment  was  made.  It  was 
held  that  such  creditor  was  nevertheless  entitled 
to  a  dividend  out  of  the  assigned  estate  on  the 
whole  amount  of  his  claim  at  the  time  of  the  exe- 
cution of  the  assignment.  (Miller's  Appeal,  II 
Casey,  481.)  It  was  said  in  that  case  that  "a 
creditor  is  entitled  to  a  dividend  under  an  assign- 
ment, not  merely  as  a  creditor,  but  as  an  equitable 
owner  of  the  assigned  estate  ;  and  the  extent  of 
his  ownership  is  fixed  by  the  amount  of  the  claim 
when  the  assignment  is  made."  Patten's  Appeal 
(9  Wright,  161),  was  perhaps  a  still  stronger 
case.  In  the  argument,  the  authority  of  The  Bank 
of  Pennsylvania  v.  McCalmont,  and  Perit  v.  Pitt- 
field  was  there  pressed  upon  the  Court  in  opposi- 
tion to  the  doctrine  announced  in  Miller's  Appeal. 
It  was  ruled  that  the  detention  by  vendors  of 
goods  sold,  on  the  insolvency  and  assignment  for 
the  benefit  of  creditors  by  the  vendees,  did  not 
rescind  the  contract  of  sale;  that  the  vendors 
were  entitled  to  pro  rala  distribution  out  of  the 
assigned  estate ;  and  that  where  part  of  the  goods 
had  been  delivered,  and  the  balance  which  had 
been  retained  had  been  sold  by  the  vendors,  who 
applied  the  proceeds  to  the  payment  of  the  notes 
given  upon  the  sale,  leaving  a  balance  still  due, 
they  were  entitled  to  a  dividend  on  the  whole 
amount  of  their  claims  at  the  date  of  the  assign- 
ment. In  delivering  the  opinion.  Judge  Strong 
said:  "If  the  beneficial  ownership  of  property 
assigned  in  trust  for  creditors  is  not  in  the  credi- 
tors for  whose  benefit  the  trust  was  made,  it  can 
be  nowhere,  for  clearly  it  is  not  in  the  assignor, 
nor  is  it  in  the  trustee.  Surely  it  cannot  be  main- 
tained that  when  an  assignment  has*  been  made 
in  trust  for  creditors,  it  does  not  operate  as  much 
for  the  benefit  of  a  creditor  who  holds  a  collat- 
eral security  for  the  debt  due  him  as  for  the  benefit 
of  the  creditor  who  holds  no  collateral."  These 
cases  have  been  emphatically  endorsed  by  this 
Court  in  Hess's  Estate  (19  P.  F.  Smith,  2t2)  j 
Brough's  Estate  (21  P.  F.  Smith,  460)  ;  and 
Graett''8  Appeal  (2  Weekly  Notes,  page  104; 
32  Legal  Intelligencer,  448).  Brongh's  Estate, 
indeed,  may  be  regarded  as  decisive.  Brough, 
being  indebted  to  Hinchman,  gave  him  his  own 
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note  with  endorsers,  and  the  note  of  Gablej  as 
collateral  security.  Brough  afterwards  assigned 
for  the  benefit  of  creditors.  The  notes  were  not 
paid  at  maturity,  but  afterwards  payments  on  ac- 
count were  made  by  the  endorser.  In  the  distri- 
bution of  Brough's  estate,  it  was  held  that  Flinch- 
man  was  entitled  to  a  dividend  on  the  amount 
due  at  the  date  of  the  assignment,  irrespective  of 
the  intervening  payments. 

Upon  authority  the  rights  of  the  appellants 
would  seem  clear.  They  would  seem  clear  also  in 
view  of  a  principle  so  simple  and  palpable  as  to 
be  obvious  to  the  plainest  comprehension.  If  the 
estates  of  the  two  debtors  had  l)een  adequate  to 
the  purpose,  the  appellants  had  the  right  to 
demand  payment  of  their  debt  in  full.  That  is, 
If  each  estate  had  been  large  enough  to  pny  a 
dividend  of  fifty  per  cent.,  the  dividends  from 
both,  if  apportioned  to  it,  would  have  satisfied  the 
claim.  By  the  rule  which  was  adopted  by  the 
Court  below,  if  John  Miller's  estate  had  paid 
fifty  per  cent,  and  a  dividend  of  fifty  per  cent. 
bad  been  subsequently  declared  in  Amos  Miller's 
estate,  the  appellants  would  have  been  confined  to 
a  pro  rata  distribution  on  the  balance  remaining 
due,  and  one  full  quarter  of  their  claim  would 
have  been  left  unpaid.  Surely  a  rule  that  would 
80  divert  funds  admittedly  adequate  as  to  make 
the  satisfaction  of  an  uncontested  debt  impossible, 
would  neither  be  sound  nor  safe. 

The  decree  of  the  Common  Pleas  is  reversed  at 
the  costs  of  the  appellees  ;  and  it  is  now  ordered 
that  the  scheme  of  distribution  reported  by  the 
auditor  and  confirmed  by  the  Court  be  so  modified 
and  corrected  as  to  allow  to  Hair  and  Shenk,  the 
appellants,  a  dividend  upon  the  whole  amount  of 
their  original  claim,  wiih  interest  and  cost  of  pro- 
test. 

Opinion  by  Woodward,  J.  Williams,  J., 
absent 


May,  '76. 


Cronse  v.  Staley. 


May  24. 


Evidence — Competency  of  witnesses — Act  of  lb 
April,  1869,  proviso — Husband  and  vrife — 
Action  against  administrators, 

Whero,  by  the  death  of  oae  of  two  defendants,  the 
plaintiff  is  rendered  inoompetent  to  testify,  the  sorviv- 
ing  defendant  is  also  inoompetent. 

In  an  action  against  husband  and  wife  on  a  mort- 
f(age  of  the  wife's  property,  she  died  before  trial,  and 
her  administrator  was  snbstitnted  of  record.  On  the 
trial,  the  Judge  excladed  tlie  plaintiff  as  a  witness,  but 
permitted  the  hnsband  to  testify : 

Held,  that  the  husband  also  should  have  been 
•zoIaded« 

Error  to  the  Common  Pleas  of  Adams  County. 

Scire  facias  sur  mortgage  by  Cronse  against 

James  J.  Staley,  and  Mary  Ann,  his  wife.    Mary 


Ann  Staley  and  her  husband  executed  a  mortgage 
of  her  real  estate,  dated  December  26,  1867,  to 
Cronse,  to  secure  her  note  for  $400,  payable  to 
the  plaintiff  on  April  1,  1869.  Pleas  :  payment, 
and  set-off.  Before  trial,  Mary  Ann  Staley  died, 
and  her  administrator  was  substituted  as  party  to 
the  record. 

Upon  the  trial  the  plaintiff  offered  the  note 
and  mortgage  in  evidence  and  rested.  The  de- 
fendants offered  in  evidence  a  mortgage  of  the 
same  tract,  dated  March  9,  1869,  between  the 
same  parties,  conditioned  for  the  payment  of  an 
obligation  of  Mrs.  Staley  for  $300,  payable  April 
1, 1870,  to  be  followed  by  evidence  that  the  mort- 
gage in  suit  was  included  in  the  later  mortgage, 
and  was  to  have  been  satisfied  by  the  mortgagee 
in  consideration  of  the  new  mortgage.  For  this 
purpose  James  J.  Staley  was  called  to  testify. 
The  plaintiff  objected  to  his  competency.  Ob- 
jection overruled.     Exception. 

Ju  rebuttal,  the  plaintiff  offered  himself  as  a 
witness  to  prove  the  consideration  of  the  second 
mortgage.  The  defendant  objected.  Objection 
sustained.  Exception.  The  same  party  was  then 
offered  as  a  witness  to  contradict  Staley.  The 
defendant  objected.  Objection  sustained.  Ex- 
ception. 

Verdict  and  judgment  for  the  defendants.  The 
plaintiff  took  this  writ,  assigning  for  error  the 
admission  of  Staley  as  a  witness,  and  the  rejec- 
tion of  the  plaintiff. 

D.  Wills,  for  the  plaintiff  in  error. 

In  the  exceptions  provided  for  in  the  Act  of 
15  April,  1869,  the  Legislature  guarded  against 
any  advantage  being  given  to  either  party  by  the 
de^th  of  the  other,  and  if  the  plaintiff  was  ren- 
dered incompetent  to  testify  by  the  death  of  Mrs. 
Staley,  an  unfair  advantage  was  given  to  James 
Staley,  in  allowing  him  to  testify  in  support  of 
his  own  interest.  Whilst  one  of  the  parties  to  a 
contract  in  litigation  is  denied  the  privilege  of 
testifying,  the  policy  of  the  law  is  to  close  the 
mouth  of  the  other. 

Groves  r.  Griffin,  7  Harris,  176. 

This  doctrine  was  recognized  prior  to  1869, 
and  is  the  true  principle  to  apply  to  the  construc- 
tion of  this  Act 

Karns  v.  Tanner,  16  Sm:  297. 
Pattison  r.  Armstrong,  24  Sin.  476. 

H,  B.  Woods  &nd  R,  O,  MaCreary,  contra. 

The  proviso  of  the  Act  of  18G9  excepts  the 
case  of  husband  and  wife  testifying  against  each 
other.     They  may  be  witnesses  for  each  other. 
Yeager  v.  Weaver,  14  Sm.  427. 
Rowley  r.  McUugli,  16  Id.  270. 

The  witness  was  not  called  to  testify  against 
the  deceased  party,  or  against  the  substituted  ad- 
ministrator, but  in  favor  of  them.  Hence  this 
case  is  wholly  unlike  Karns  v.  Tanner,  where  the 
interests  were  opposing.  The  proviso  was  only 
intended  to  close  the  month  of  the  adversary  of  a 
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deceased  party ;  in  this  case  there  was  no  dispate 
between  the  witness  and  the  administrator,  and  he 
was  competent 

Craig  V,  Brendle,  19  Sm.  154. 

MoFeren  v.  Mt.  Alto  Iron  Co.,  26  Sm.  188. 

June  6.  The  Couet.  The  subject  of  this 
action  was  the  mortgage  of  the  wife,  with  whom 
her  husband  was  necessarily  joined  in  the  action. 
When  she  died  and  her  administrator  was  substi- 
tuted, it  fell  within  the  exception  of  the  Act  of  16 
April,  1869,  viz.,  an  action  against  an  adminis- 
trator. 

The  equality  of  parties  was  gone  in  respect  to 
their  ability  to  testify.  Grouse  was  no  longer 
competent  to  testify  against  the  administrator  of 
Mrs.  Staley,  and  his  mouth  could  not  be  opened 
by  calling  her  husband,  wl«ile  to  call  the  husband 
who  had  acquired  a  personal  interest  by  curtesy 
in  the  mortgaged  estate  would  have  been  unjust 

We  think  he  was  incompetent  under  our  recent 
decisions. 

Per  Curiam.  Judgment  reversed,  and  a 
venire  de  novo  awarded. 

Williams,  J.,  absent 


Jan.  '76,  49.  March  9  k  10. 

Breisch  et  al.  v.  Coxa  at  al. 

Unsealed  lands —  Tax  sales  of— Acts  of  April  3, 
1804,  and  March  13,  1815. 

An  offer  to  the  County  treftsnrer  by  the  owner  of  un- 
seated lands,  of  payment  of  all  the  taxes  due  thereon, 
and  a  payment  by  the  owner  of  all  sums  made  known 
to  him  by  the  treasurer,  are  equivalent  to  an  aotnal 
payment  of  the  whole,  and  will  prevent  a  valid  sale  of 
the  land  for  an  unpaid  balance  not  made  known  by 
the  treasurer.    . 

The  provision  In  the  Act  of  1804,  §  3  (Fur.  Dig. 
1448,  pi.  31),  that  all  actions  for  the  recovery  of  such 
lands  must  be  brought  within  five  years  from  the  date 
of  sale,  does  not  apply  when  the  sale  was  absolutely 
void  for  want  of  jnrisdivtion. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Ejectment,  brought  in  June,  1870,  by  Charles 
S.  Coxe,  F.  Coxe,  T.  C.  Coxe,  and  Charlemagne 
Tower  against  Jacob  Breisch,  W.  Michael,  S. 
Michael,  B.  Bitler,  H.  Lebo,  and  C.  Wagner,  for 
a  tract  of  400  acres  of  unseated  land  in  North 
Union  Township.     Plea,  Not  guilty. 

The  plaintiffs'  claim  was  founded  on  a  warrant 
for  the  land  in  controversy  from  the  Common- 
.  wealth  to  Matthew  Smith,  dated  June  13,  1793. 
Smith's  title  became  vested  by  various  convey- 
ances in  Charles  S.  Coxe,  in  trust  for  the  heirs  of 
Tench  Coxe.  The  defendants  claimed  title  under 
a  sale  made  June  14,  1S52,  by  the  treasurer  of 
Schuylkill  County,  to  Joseph  S.  Patterson,  for 
alleged  non-payment  of  the  following  taxes  : — 


1850. 


1851. 


County  tax 

$    80 

State  tax     . 

60 

Road  tax      . 

1  20 

County  tax 

80 

SUte  tax      . 

60 

Total 


$4  00 


The  pl&intiffs  claimed  that  they  had  paid  in  full 
all  the  taxes  assessed  on  the  Tench  Coxe  estate, 
and  that  the  sale  was  therefore  void.  They  pot 
in  evidence  assessments  establishing  payment  of 
taxes  from  1821  to  1870,  and  a  tabulated  state- 
ment, headed  thus : — 

**  An  account  of  all  taxes  assessed  and  unpaid  on 
the  land  mentioned  below,  situate  in  Union  and  Rush 
townships,  in  Schuylkill  County,  the  property  of 
Charles  S.  Coxe,  trustee  of  the  estate  of  Teuoh  Coxe, 
Esq.,  deceased." 

In  the  body  of  this  statement  was  embraced 
the  Matthew  Smith  tract,  assessed  as  Matthias 
Smith,  and  opposite  to  the  tract  were  the  County 
and  State  taxes  respectively,  80  and  60  cents  for 
each  of  the  years  1850  and  1851,  and  appended 
to  it  was  the  fbllowing  receipt : — 

*"  Received  April  20th,  1852,  of  Charles  S.  Coxe, 
Esq.,  trustee  of  the  estate  of  Tench  Coxe,  Esq.,  de- 
ceased, two  hundred  and  thirty  dollars  and  seventeen 
cents,  in  full  for  all  the  taxes,  interest  and  costs  upon 
the  several  tracts,  parts  of  tracts,  and  parcels  of  un- 
seated land  above  mentioned,  the  property  of  the  said 
Charles  S.  Coxe,  Esq.,  trustee  of  the  estate  of  Tench 
Coxe,  Esq.,  deceased,  and  that  sum  being  all  the  taxes 
assessed  and  now  due  on  the  said  unseated  land  with 
the  interest  and  costs  thereon. 

G.    D.    BOTBB, 

Treasurer  of  Schuylkill  County.'* 

They  likewise  produced  the  following  receipt 
annexed  to  a  tabular  statement  of  lands,  includ- 
ing the  Matthew  Smith  tract : — 

"  Received  3d  June,  1854,  of  Charles  S.  Coxe,  Esq., 
trustee  of  the  estate  of  Tench  Coxe,  Esq.,  deceased,  the 
sum  of  six  hundred  and  fifty-nine  dollars  and  twenty- 
five  cents,  in  full  for  all  the  taxes  upon  the  several 
tracts,  parts  of  tracts  and  parcels  of  unseated  land  above 
mentioned,  the  property  of  the  said  Charles  8.  Coxe, 
trustee  as  ^foresaid,  that  sum  being  all  the  taxes  as- 
sessed and  now  due  on  the  said  land  with  the  interest 
and  costs  thereon. 

IsAAO  Ward, 

Treaeurer^ 

The  return  of  the  road  tax  for  1860  was  not 
certified  to  by  the  supervisors  until  December  30, 
1861,  and  was  not  filed  in  the  treasurer's  office 
until  January  20,  1852,  only  five  months  before 
the  sale.  In  the  above  mentioned  tabulated  state- 
ment, this  road  tax  was  not  set  out  opposite  tte 
Matthew  Smith  tract.  The  plaintiffs  contended 
that  this  was  an  omission  on  the  Treasurer's  part, 
which  relieved  them  from  all  responsibility  there- 
for ;  that  they  performed  their  whole  duty  in  the 
matter  by  offering  payment  of  all  taxes  due,  and 
actually  paying  the  full  amount  claimed  by  the 
Treasurer. 

The'defendants  submitted  the  following  points: 
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(1)  The  tax  sale  of  1852  to  Joseph  S.  Patter- 
son is  based  on  a  regular  assessment  and  sale  of 
the  land  in  suit  It  appears  bj  the  evidence  that 
the  road  taxes  for  1850  were  unpaid,  and  Charles 
S.  Coxe,  having  applied  to  the  treasurer  on  the 
30lh  of  April,  1852,  and  having  paid  the  County 
and  State  taxes  for  1850  and  1851,  on  land  as- 
sessed to  Charles  S.  Coxe,  but  not  the  road  taxes 
for  the  jear  1850,  cannot  take  advantage  of  any 
allegation  that  he  was  misled  by  the  County 
Treasurer  in  this  suit,  the  same  having  been 
brought  more  than  five  years  after  the  delivery 
of  the  Treasurer's  deed  to  Patterson. 

(2)  Under  all  the  evidence  in  this  cause,  the 
rerdict  of  the  jury  must  be  for  the  defendant 

(3)  Coxe  paid  but  the  State  and  County  taxes, 
when  in  fact  there  were  County,  State,  and  road 
taxes  due.  The  records  in  the  treasurer's  office 
were  notice  to  Coxe,  and  he  was  not  only  pre- 
sumed to  know,  but  did,  in  fact,  have  notice  from 
the  records  that  the  road  taxes  were  due;  and 
from  his  own  receipt  that  they  were  unpaid. 
Hence,  if  the  jury  believe  that  Coxe  was  not  mis- 
L'd  by  the  County  Treasurer,  of  which  there  is 
no  positive  evidence  in  this  case,  and  neglected  to 
pay  the  road  tax,  the  defendant  is  entitled  to  a 
verdict  And  this  is  so  from  the  fact  that  the 
County  Treasurer  has  no  right  to  take  less  than 
the  taxes  due,  and  in  such  case  it  would  be  a 
fraud  upon  the  county,  and  the  receipt  would  not 
avail  Coxe  who  was  a  party  to  it,  for  on  its  face 
it  showed  that  he  had  not  paid  the  road  taxes. 

Thb  Court  (Pershing,  P.  J.)  made  no  direct 
answer  to  these  points,  but  charged,  inter  alia^ 
as  follows : — 

"  We  are  firmly  impressed  with  the  belief  (and 
if  we  are  wrong  we  can  be  corrected  by  a  higher 
Court)  that  these  receipts  are  sufficient  to  sustain 
the  position  taken  by  the  plaintifis  here;  that  the 
limitation  of  five  years,  found  in  the  Act  of  1804, 
would  not  apply  to  the  facts  in  this  case.  .  .  . 
We,  therefore,  instruct  you  that,  under  the  evi- 
dence, in  this  case,  your  verdict  should  be  for  the 
plaintiffs  " 

The  defendants  took  this  writ  of  error,  assign- 
ing the  portions  of  the  charge  quoted,  and  the 
omission  of  the  Court  to  affirm  or  to  answer  spe- 
cifically the  points  which  they  submitted. 

F.  P.  Dewees  (with  him  J.  J.  Clark,  0.  P. 
BechUl,  and  Hughes  dc  Farquhar),  for  plaintiffs 
in  error. 

A  tax  sale  is  valid  if  the  land  was  unseated  at 
tlie  time  of  sale,  and  the  taxes  properly  assessed, 
and  doe  and  unpaid  for  one  whole  year. 
Laird  r   Hiester,  12  Harris,  453. 
Mc  Reynolds  v  Longenberger,  7  Sm.  2i. 

The  date  of  delivery  of  the  tax  return  to  the 
treasurer  is  immaterial,  provided  the  assessment 
was  made  a  year  before  the  sale. 
Creigh  v    Wilson.  1  8.  &  R.  41.     * 
Birch  V   Fii»her,  13  Id.  208. 
Straach  v.  Shoemaker,  1  W.  &  S.  176. 


Laird  v.  Heister,  supra. 

Miller  V.  Uale,  2  Cas.  432. 

MoRejnolds  v.  Longenberger,  »vpra^ 

McDermott  v.  Hoffman,  20  Sm.  54. 
An  offer  by  the  owner  of  unseated  lands  to  the 
county  treasurer  to  pay  all  the  taxes  due  there- 
on, and  an  actual  payment  of  all  sums  made 
known  to  him  by  the  treasurer,  will  not  invali- 
date a  sale  of  the  land  for  an  unpaid  balance  not 
made  known  by  the  treasurer. 

Steiner  t;.  Coze,  4  Barr,  13. 

Philadelphia  v.  Miller,  13  Wr.  440. 

Brown  v,  Com'th,  2  Rawle,  44. 

Burd'3  Exrs.  v.  Patterson,  10  liar.  223. 

Baird  v.  Cahoon,  5  W.  &  S.  540. 
The  limitation  in  the  Act  of  1804  prevents  the 
bringing  of  actions  for  the  recovery  of  lands  sold 
for  unpaid  taxes  more  than  five  years  after  the 
date  of  sale. 

Ash  r.  Ashton,  3  W.  &  S.  610. 

McCall  V.  Uimnbangh,  4  Id.  1G4. 

Bradford  r.  Dom^eif,  2  P.  &  W.  503. 

Shiek  V.  McElroy,  8  liar.  25. 

Robb  V,  Bowen,  U  liarr,  71. 

Bard*8  Exrs.  v.  Patterson,  supra, 

Iddings  V.  Cairns,  2  Grant,  88. 

Rogers  v.  Johnson,  17  Sm.  43. 

Johnston  v.  Jackson,  20  Id.  168. 

F.  B,  Oowen  (with  him  Q,  R.  Kaercher),  con- 
tra, was  not  heard  by  the  Court.  Their  printed 
argument  contained  the  following  points  and 
authorities. 

A  valid  tax  sale  cannot  take  place  in  less  than 
a  year  after  the  filing  of  the  tax  return  in  the 
treasurer's  office. 

Act  of  March  30,  1811,  Pnr.  Dig.  1279,  §  .55. 
If  the  owner  of  unseated  lands  offers  to  pay  to 
the  county  treasurer  all  taxes  due  thereon,  and 
actually  pays  all  sums  made  known  to  him  by  the 
treasurer,  a  sale  for  an  unpaid  balance  not  made 
known  by  the  treasurer  wi:I  be  invalid. 

Dougherty  r.  Dickey,  4  W.  St  S.  146. 

Baird  v.  Cahoon,  supra. 

Laird  v,  Uiester,  supra, 

Ilalsey  v.  Blood,  6  Casey,  319. 

Bubb  V.  Tompkins,  11  Wr.  359. 

Price  V.  Mott,  2  8m.  316. 

Lyman  v.  City,  6  Id.  604. 

Dietrick  v.  Mason,  7Sm..40. 
The  limitation  of  five  years  in  the  Act  of  1804 
does  not  apply  when  the  sale  was  absolutely  void 
for  wajit  of  jurisdiction. 

Laird  v,  liiester,  supra. 

Banter  v.  Cochran,  3  Barr,  107. 

MoReynolds  r.  Longenberger,  supra, 

Ankeny  v,  Albright,  8  Har.  157. 

Levick  r.  Brotherline,  24  8m.  149. 

Wilmoth  r.  Caufield,  26  Sm.  153. 

May  8.  Thb  Court.  The  first  and  Important  • 
question  in  this  case  is,  whether  an  ofier  to  the 
county  treasurer,  of  payment  of  all  the  taxes  due 
on  unseated  lands,  and  a  payment  by  the  owner  of 
all  snms  made  known  to  him  by  the  treasurer,  is 
equivalent  to  an  actual  payment  of  the  whole, 
and  will  prevent  a  valid  sale  of  the  land  for  an 
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unpaid  balance  not  made  known  by  the  treasnrer. 
It  is  undisputed  that  the  sale  will  be  void  if  there 
be  actual  prepayment  of  the  tax.  The  4th  sec- 
tion of  the  Act  of  13  April,  1815  (6  Smith's 
Laws,  301),  is  express  on  this  point,  and  the 
right  is  recoprnized  in  many  cases.  (Dougherty  v, 
Dickey,  4  W.  &  S.  146 ;  Hubley  v.  Keyser,  2 
Penna.  496;  Baird  v.  Cahoon,  5  W.  &  S.  540; 
Kennedy  v.  Daily,  6  Watts,  269 ;  Ankeny  v. 
Albrifrht,  8  Harris,  157  ;  Laird  v,  Hiester,  12 
Uarris,  452.) 

But  it  is  contended  a  tender  of  payment  is  not 
within  the  express  words  of  the  4lh  section  of 
the  Act,  which  forbids  recovery,  except  in  the 
case  of  redemption  within  two  years  or  payment 
of  the  tax  before  the  sale.  It  is  said  that  being 
not  paid  in  fact,  the  owner  is  bound  to  know  it, 
the  jurisdiction  of  the  treasurer  remains,  and 
the  purchaser  will  not  be  affected  by  an  act  or 
neglect  of  the  treasurer  not  appearing  in  the 
proper  books.  The  Act  of  1815,  is  indeed  very 
express  that  the  owner  shall  recover  after  a  sale 
for  taxes,  **  in  no  other  case  and  on  no  other 
plea,"  than  the  two  mentioned.  Yet  it  has  been 
held  that  these  words  were  not  intended  to  ex- 
clude recovery  where  the  tax  title  is  obviously 
defective  for  other  good  causes.  Thus  in  the 
cases  of  Sutton  v.  Nelson  (10  S.  &  R.  238),  and 
Connelly  v,  Nedrow  (6  "Watts,  451),  it  was  held 
that  the  omission  of  a  purchaser  to  give  a  bond 
for  the  surplus  of  the  bid  over  taxes  and  costs  is 
fatal,  and  that  even  payment  of  the  whole  bid  to 
the  treasnrer  is  insufficient.  So  in  Bartholemew 
V,  Leech  (7  Watts,  472),  it  was  determi.ied  that 
if  the  surplus  bond  contains  no  description  of  the 
land  sold,  it  is  fatal  to  the  sale.  In  Coney  v. 
Owen  (6  Watts,  435),  it  was  held  that  a  sale  for 
taxes  actually  assessed  upon  donation  land  during 
the  life  of  the  soldier  is  void ;  the  soldier  being 
entitled  to  exemption  from  taxes  on  such  land 
during  his  lifetime.  There  was  jurisdiction  to 
sell  in  all  these  cases ;  iu  the  soldier's,  general 
jurisdiction,  and  iu  the  others,  specific  jurisdic- 
tion, yet  the  sale  was  held  void  for  what  might 
be  termed  fatal  irregularities.  The  case  before 
us,  therefore,  must  be  determined  upon  other  con- 
siderations than  the  mere  words  of  the  Act.  It 
must  be  conceded  that  the  payment  of  taxes  is  a 
duty,  and  a  failure  to  perform  it  is  a  fault  of  the 
owner.  But  payment  is  one  thing,  and  the  steps 
leading  to  it  are  another.  For  the  latter,  the 
owner  is  not  responsible.  He  cannot  assess  him- 
self or  know  what  is  charged  against  him.  He 
must  wait  the  actions  of  the  officers  of  the  law. 
He  cannot  pay  until  he  is  informed  what  he  is 
to  pay.  To  perform  the  duty  of  payment  he 
must  apply  to  the  treasurer  for  the  taxes  charged 
against  his  land.  If  this  officer  fails  to  give  him 
the  information  on  demand,  on  what  just  prin- 
ciple shall  it  be  said  he  has  not  performed  his 


duty  ?  It  is  said  there  are  tax  books  open  to  in- 
spection, let  him  search  them  ;  but  this  is  neither 
his  business  nor  his  duty.  As  was  said  in  Dietrick 
u.  Mason  (7  P.  F.  Smith,  40),  the  treasurer 
is  the  legal  custodian  of  the  books  and  entries  of 
the  taxes  necessary  to  show  the  sum  to  be  tend- 
ered. This  information  it  is  his  duty  to  give, 
and  he  cannot  lay  the  books  before  the  owner  and 
compel  him  to  search  for  himself.  The  knowl- 
edge of  the  latter  may  be  inadequate  to  find  what 
he  needs.  If  then  the  owner  pays  all  the  taxes 
stated  by  the  treasurer,  he  has  done  his  whole 
duty ;  he  can  do  no  more.  (Baird  v.  Cahooo, 
5  W.  &  S.  540;  Laird  u  Hiester,  12  Harris, 
464. )  His  claim  to  be  protected  against  a  sale  of 
his  land  for  taxes  he  stood  ready  to  pay,  but 
which  the  proper  officer  has  failed  to  present  to 
him  on  demand,  is  quite  as  great  as  that  of  the 
purchaser  to  be  protected  against  the  act  of  the 
same  officer  in  making  a  sale  for  taxes  actually 
paid.  Indeed  his  equity  is  greater,  for  ho  has  a 
prior  title  to  the  land,  which  has  wrongfully  been 
exposed  to  sale  for  an  unknown  trifle  of  tax.  Ee 
would  lose  a  valuable  property,  sold  for  no  real 
equivalent,  while  the  purchaser  pays  but  a  trifle 
of  tax  and  costs,  which,  in  most  circumstances, 
he  can  have  returned  to  him.  If  the  sale  be  void 
in  point  of  want  of  knowledge,  they  stand  upon  a 
par,  the  owner's  ignorance  of  the  tax  being  the 
equivalent  of  the  purchaser's  ignorance  of  the 
attempt  to  pay  it.  As  a  matter  of  fact,  too, 
purchases  at  tax  sales  are  known  to  be  full  of 
risks ;  and  rarely  more  than  a  tithe  of  the  value 
of  the  land  is  bid.  It  is  but  just  then  that  a 
bona  fide  attempt  to  pay  all  the  taxes,  frustrated 
by  the  fault  of  the  treasurer,  should  stand  as  the 
equivalent  of  an  actual  payment.  This  is  an 
almost  universal  rule,  which  substitutes  a  tender 
for  performance,  when  the  tender  is  frustrated  by 
the  act  of  the  party  entitled  to  performance.  It 
is  conceded  that  a  similar  offer  to  redeem  land 
already  sold  for  taxes,  frustrated  by  a  similar 
neglect  of  the  treasurer,  will  stand  good  as 
a  redemption.  This  has  been  too  often  de- 
cided to  be  denied.  (Bubb  u  Thompkins,  11 
Wright,  359  ;  Price  v.  Mott,  2  P.  F.  Smith,  315 ; 
Dietrick  v.  Mason,  7  P.  F.  Smith,  40 ;  Lamb  v. 
Irvin,  19  P.  F.  Smith,  436;  Ilalsey  v.  Blood,  5 
Casey,  319.)  But  it  is  said  that  in  the  case  of  re- 
demption, a  duty  lies  on  the  treasurer  to  furnish 
the  means  of  ascertaining  how  much  shall  be 
paid.  Yet,  wherein  lies  the  difference  ?  We  have 
shown  that  the  duty  is  precisely  the  same.  A 
man  cannot  pay  his  taxes  without  a  knowledge  of 
whut  ihey  are,  better  than  he  can  pay  the  redemp- 
tion money  without  a  knowledge  of  what  it  is. 
If  there  be  a  difference,  it  is  in  favor  of  the  owner 
who  goes  to  pay  before  sale,  for  his  is  no  fault 
whatever,  while  he  who  suffers  his  land  to  be  sold 
is  in  fault,  and  redemption  becomes  his  necessity. 
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Here  the  whole  fault  was  with  the  treasurer. 
The  road  tax  for  1850  on  the  Matthew  Smith 
tract,  was  certified  into  the  treasurer's  office  on  the 
20th  of  January,  1852.  It  was  within  the  treas- 
urer's official  knowledge,  on  the  third  of  April, 
1852,  the  day  when  he  gave  his  receipt  for  all 
the  taxes  assessed  and  due  on  the  Smith  tract. 

The  only  inquiry  remaining  on  this  branch  of 
the  case,  is  whether  the  Court  was  justified  in 
considering  the  treasurer's  statement  of  accounts 
of  the  taxes,  and  his  receipts  of  April  30,  1852, 
sufficient  evidence  on  their  face  that  Cliarles  S. 
Coxe,  the  trustee,  called  on  the  treasurer,  and 
offered  to  pay  all  the  taxes  of  the  Matthew  Smith 
tract  The  paper  is  headed  "An  account  of  all 
taxes  assessed  and  unpaid  on  the  land  mentioned 
below,  situate  in  Union  and  Rush  Townships,  in 
Schuylkill  County,  the  property  of  Chas.  P.  Coxe, 
trustee  of  the  estate  of  Tench  Coxe,  Esq.,  dec'd." 
In  this  paper  the  Matthew  Smith  tract  is  dis- 
tinctly and  particularly  set  forth,  and  opposite  it, 
in  the  tax  columns  for  1850  and  1851,  are  placed 
the  County  and  Slate  taxes,  but  no  road  taxes,  a 
blank  being  left  in  the  column  of  road  taxes.  The 
receipt  at  the  bottom  is  in  these  words :  *'  Re- 
ceived April  30,  1852,  of  Charles  B.  Coxe,  Esq  , 
trustee  of  the  estate  of  Tench  Coxe,  Esq.,  dec'd, 
two  hundred  and  thirty  dollars  and  seventeen 
cents,  in  full  for  the  taxes,  interest,  and  costs  upon 
the  several  tracts,  parts  of  tracts,  and  parcels  of 
unseated  land  above  mentioned,  the  property  of 
the  said  Chas.  S.  Coxe,  Esq.,  trustee  of  the  es- 
tate of  Tench  Coxe,  Esq.,  dec'd,  and  that  sura 
being  all  the  taxes  assessed  and  now  due  on  the 
said  unseated  land,  with  the  interest  and  costs 
thereon."  This  receipt  was  signed  by  the  treasurer, 
G.  D.  Boyer,  and  on  the  same  day  acknowledged 
by  him  before  an  Associate  Judge  of  SchuylkiH 
Co.  This  paper  is  very  formal,  and  in  the  absence 
of  evidence  to  impugn  its  correctness,  is  certainly 
very  clear  evidence  to  any  reasonable  mind  that 
Mr.  Coxe  called  on  the  treasurer  for  an  account 
of  all  the  taxes  assessed  and  due  on  his  lands, 
and  paid  all  that  was  demanded  of  him  by  the 
treasurer.  No  one  in  view  of  the  paper  can 
doubt  that  the  omission  of  the  road  tax  was  the 
fault  of  the  treasurer,  and  that  the  failure  to  pay 
it  was  no  fault  of  Mr.  Coxe. 

The  next  question  is.whether  the  limitation  of 
five  years,  contained  in  the  third  section  of  the 
Act  of  3d  April  1804  (4  Smith's  L.  202),  is  a 
bar  to  the  plaintiffs'  recovery.  That  the  limita- 
tion is  a  bar  in  all  cases  of  sale  void  for  irregu- 
larity is  well  settled.  And  it  applies  to  sales 
made  since  the  Act  of  1815.  (Bradford  v,  Dorn- 
seiff,  2  Penna.  503 ;  Ash  v.  Ashton,  3  W.  &  S. 
610;  McCall  v.  Himebangh,  4  W.  &  S.  164; 
Robb  V.  Bo  wen,  9  Barr,  1 1 ;  Burd's  Ex'r  v,  Patter- 
son, 10  liar.  219;  Iddings  u  Cairns,  2  Grant,  88 ; 


Rogers  u  Johnston,  IT  P.  F.  Smith,  43;  John- 
ston V.  Jackson,  20  P.  F.  Smith,  164.)  But  a 
distinction  is  stated  in  Rogers  v.  Johnston,  supra, 
between  a  sale  absolutely  void  from  a  want  of 
jurisdiction  to  sell,  and  one  merely  void  because 
of  a  fatal  defect  in  the  proceeding.  In  one  case 
the  treasurer  has  no  authority  wliatever  to  make 
a  sale,  in  the  other  he  has,  and  lie  only  errs  in 
the  proceeding  in  which  he  exercises  his  autho- 
rity. The  owner  is  not  bound  to  take  notice  of 
the  former,  for  it  is  not  to  be  presumed  that  an 
officer  will  do  an  act  he  has  no  authority  to  do, 
and  he  cannot  be  implicated  in  the  consequence  of 
the  act  where  there  is  no  power  to  bind  him. 
But  where  there  is  authority  to  do  the  act,  the 
owner  must  take  notice,  for  then  he  becomes  im- 
plicated in  the  consequences.  Hence,  if  he  would 
take  advantage  of  an  error  of  procedure,  or  an 
irregularity  in  the  execution  of  the  power,  he 
must  do  it  in  due  course  of  law,  and  time  is  part 
of  the  course  prescribed.  It  was  said  in  Laird  v. 
Hiester  (12  Harris,  463),  as  a  result  of  the  cases, 
that,  "the  authority  of  a  treasurer  to  sell  un- 
seated lands  for  taxes  depends  upon  the  facts  that 
the  land  was  unseated  at  the  time  of  the  assess- 
ment, tnat  a  tax  appeared  to  have  been  and  was 
in  fact  assessed  u))on  it  by  the  proper  officers,  and 
that  the  tax  has  been  due  for  one  whole  year,  and 
remains  unpaid."  The  absence  of  either  of  these 
facts  involves  exemption  from  the  penalties  of 
the  acts  of  1804  and  1815.  If  then  a  bona  fide 
offer  to  pay  all  the  taxes  on  an  unseated  tract, 
frustrated  by  the  negligence  of  the  treasurer  to 
give  information  of  all  the  taxes  charged  against 
the  land,  is  the  legal  equivalent  of  actual  pay- 
ment of  the  taxes,  in  taking  away  jurisdiction  to 
sell,  as  we  have  seen  it  is,  the  conclusion  follows, 
that  the  limitation  of  five  years  in  the  Act  of 
1804  does  not  apply  to  such  a  case.  The  want 
of  authority  to  sell  is  as  clear  as  when  the  taxes 
have  been  actually  paid,  and  the  owner  is  not 
bound  to  presume  a  sale,  and  follow  up  its  con- 
sequences within  five  years.  It  is  not  a  mere 
irregularity  which  leaves  the  limitation  in  the  act 
of  1804  in  full  force.  All  the  hardship  attributed 
to  the  purchaser's  want  of  knowledge  is  as  fairly 
imputable  to  a  case  of  actual  payment  as  it  is  of 
one  of  tendered  payment  In  neither  does  the  fact 
appear  to  us  to  challenge  his  notice.  In  either 
case  it  is  just  as  difficult  for  counsel  to  know  the 
undiscovered  defect.  It  is  simply  a  want  of 
knowledge  of  a  fact,  not  of  the  law.  If  the 
land  turn  out  to  have  been  seated,  the  effect  is  the 
same,  and  counsel  cannot  be  expected  to  know  it. 
It  is,  therefore,  not  a  just  ground  of  complaint 
that  counsel  cannot  know  how  to  advise  as  to  such 
a  title.  Ko  counsel  is  responsible  for  advice  in 
respect  to  unknown  facts,  but  he  can  tell  his  client 
of  these  risks  he  must  run. 
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Upon  a  consideration  of  the  whole  case  we  dis- 
cover no  error,  and  the  judgment  is  therefore 
affirmed. 

Opinion  by  Agnew,  0.  J.  Williams,  J.,  ab- 
sent 


May  24. 
McCnlloch  T.  Logan  &  Berkey  to  use  of  Hertzler. 

Practice — Discontinuance — A  bandonment  of  ac- 
tion— Suit  be/ore  justice  of  peace  for  same  sub- 
ject matter  as  in  a  prior  undetermined  suit — 
Pleading — Former  action  pending. 

The  payment  of  costs  by  plaintiff,  withdrawal  of 
papers,  aud  failure  to  prooeed  for  foar  years,  is  au 
abandonment  of  an  action  instituted  before  a  j  ustice 
of  the  peace. 

In  a  subsequent  proceeding  before  the  justice  be- 
tween the  same  parties  and  for  the  same  subject  mat- 
ter, such  former  proceeding  cannot  be  pleaded  either 
in  bar  or  in  abatement. 

Error  to  the  Common  Pleas  of  Janiata  County. 

This  was,  in  the  Court  below,  an  appeal  from 
the  judgment  of  a  justice  of  the  peace.  The  jus- 
tice's transcript  showed  that  on  Nov.  9,  1870,  a 
suit  was  commenced  by  Logan  &  Berkey  to  use 
of  N.  Hertzler  against  McCulloch,  and  the  case 
was  heard,  both  parties  appearing  and  offering 
evidence;  but  no  judgment  was  entered.  The 
following  entry  appeared  on  the  transcript,  with- 
out date  :  "  Costs  paid  by  N.  Hertzler,  note  given 
Hertzler."  The  justice's  record  further  showed 
that  four  years  afterwards,  in  November,  1874, 
an  alias  summons  issued  between  the  same  par- 
ties, for  the  same  subject  matter,  upon  the  hear- 
ing of  which  judgment  was  entered  for  plaintiff, 
and  the  defendant  appealed  to  the  Common 
Pleas. 

On  the  trial  (before  Junkin,  P.  J  ),  the  de- 
fendant, McCulloch,  requested  the  Court  to  in- 
struct the  jury,  (1)  that  the  first  suit,  begun  in 
1870,  having  been  between  the  same  parties  and 
for  the  same  subject  matter,  was  a  bar  to  the 
present  action.  (2)  That  the  justice  had  no 
authority  to  issue  an  alias  summons  in  the 
original  action  after  the  defendants  had  appeared 
and  the  case  had  been  heard,  but  no  judgment 
entered.  The  Court  refused  the  first  point,  and 
in  answer  to  the  second,  said  :  ''  It  is  settled  in 
Blair  u  McLane(l  Cas.  77)  that  after  hearing 
on  both  sides,  the  plaintiff  may  enter  a  n  on -suit, 
or  may  discontinue,  and  in  either  case  he  may  sue 
again.  Although  in  this  case  there  was  no  final 
judgment,  we  instruct  you  that  the  legal  effect 
was  the  equivalent  of  a  non-suit,  or  discontinu- 
ance, and  that  plaintiff  is  not  barred  thereby,  as 
by  a  former  recovery  or  former  action  pending  ; 
and  that  plaintiff  could,  as  he  did,  sue  again  on 
the  16th  of  November,  1874.    We  are  of  opinion 


that  the  suit  brought  in  1870  was  wholly  aban- 
doned when  the  plaintiff  paid  costs,  withdrew  his 
papers,  and  commenced  a  new  action  by  issuing 
an  alias  summons." 

Verdict  and  judgment  for  plaintiff.  The  de- 
fendant took  this  writ,  assigning  for  error,  inter 
a/ia,* the  answer  of  the  Court  to  his  points. 

Ezra  D,  Parker ^  for  plaintiffs  in  error. 

The  entry  on  the  justice's  record  "  Costs  paid 
by  Hertzler,  note  given  Hertzler,"  signifies 
neither  discontinuance  nor  non-suit  A  discon- 
tinuance is  not  effectual  until  costs  are  paid  ;  but 
payment  of  costs  is  not  a  discontinuance.  A 
non-suitor  discontinuance  ought  not  to  be  mat- 
ter of  doubt,  dependent  on  construction  of  words 
which  have  no  reference  to  the  plain  act  of  dis- 
continuing. Set-off  had  been  claimed,  thus  in- 
volving a  cross  action,  and  if  the  second  action 
had  been  reversed  as  to  parties,  it  would  have 
been  a  strange  ruling,  but  equally  defensible,  to 
have  forced  on  the  present  plaintiff  the  effect  of  a 
non-suit  when  he  only  paid  costs. 

Louis  E.  Atkinson,  for  defendant  in  error. 

As  there  was  no  judgment  in  the  former  action 
a  plea  of  former  recovery  could  not  be  maintained, 
and  this  action  began  de  novo,  as  though  there 
had  been  no  former  suit.  The  payment  of  costs 
and  withdrawal  of  papers  by  the  plaintiff  and  the 
lapse  of  years  was  in  effect,  if  not  in  fact,  a  dis- 
continuance. 

3  Shars.  Black.  Com.  296. 
Magaw  V.  Clark,  6  Watts,  628. 

May  29.  The  Court.  These  assignments  of 
error  cannot  be  supported.  The  first  action  be- 
fore the  justice  was  abandoned,  there  being  no 
judgment  in  it,  the  costs  being  paid  by  the  plain- 
tiff', and  the  so-called  alias  summons  not  having 
been  issued  for  four  years. 

There  having  been  no  judgment,  the  transcript 
could  not  be  pleaded  in  bar,  and  the  abandonment 
prevented  its  use  by  plea  in  abatement. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J ,  absent 


Jan.  *75, 184.  March  28. 

Kimble,  Adm'r  of  McBride,  v.  Caroihers,  Adm*r 

of  Loak. 

Evidence — Competency  of  vntnesses — Act  of  15 
April,  1869 — Sufficiehcy  and  relevancy  of 
evidence — DecedenVs  estate,  claims  against — 
Jurisdiction  of  Orphans*  Court — In  what 
case  Common  Pleas  has  concurrent  jurisdic- 
tion. 

In  an  action  hy  the  administrator  of  A.  against  the 
administrator  of  B.,  to  recover  fauds  alleged  to  belong 
to  A. '8  estate,  the  next  of  kin  of  A.  are  not  competent 
witnesses  under  the  Act  of  15  April,  1869. 

Such  action,  being  to  establish  a  debt  against  B.*s 
estate,  and  not  involving  anj  question  as  to  the 
amount  of  B.'s  estate,  maj  be  brought  in  the  Common 
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Pleas.  Evidence  that  the  same  claim  had  been  pre- 
sented before  an  anditor  appointed  bj  the  Orphans' 
Court  to  audit  defendant's  administration  account,  is 
irrelevant  to  the  issue,  and  sliould  not  be  admitted. 

Although  a  narr.  and  a  bill  of  particulars,  which 
had  been  withdrawn  and  supplied  by  au  amended 
narr.,  ought  not  to  be  taken  out  by  the  jury,  yet  the 
judgment  will  not  be  reversed  therefor,  if  the  with- 
drawn narr.  is  in  substance  the  same  as  that  on  which 
the  cause  was  tried,  and  the  bill  of  particulars  is  but 
a  statement  of  the  claims  on  which  evidence  was  given 
at  the  trial. 

Error  to  the  Common  Pleas  of  Lycoming  Co. 

Assumpsit  by  Carothers,  administrator  of 
Sarah  Lu8k,  against  Eimble,  administrator  of 
John  McBride,  to  rec^over  several  sums  of  money 
and  the  valae  of  varioos  household  articles,  be- 
longing, as  alleged,  to  Sarah  Lusk  in  her  lifetime, 
and  wrongfully  in  the  possession  of  McBride  at 
the  time  of  his  decease.  The  narr.  consisted  of 
the  common  counts,  and  a  special  count  contain- 
ing a  bill  of  particulars.     Plea,  the  general  issue. 

The  substance  of  the  evidence  produced  by  the 
plaintiff  was  this:  John  McBride nnd  his  reputed 
wife,  Isabella,  formerly  Isabella  Lusk,  were  mur- 
dered by  one  Nelson  E.  Wade  at  their  residence, 
known  as  the  "  Homestead  Farm,"  in  Woodward 
Township,  Lycoming  County,  on  July  22,  1873. 
A  large  amount  of  money  in  coin  and  bank  notes 
was  collected  by  the  Coroner  from  every  part  of 
the  house,  and  was  taken  by  him  to  Williamsport 
and  placed  on  deposit ;  and  the  defendant,  when 
appointed  administrator  of  John  McBride,  duly 
received  credit  therefor.  The  furniture  and  other 
goods  found  on  the  premises  were  sold  at  auction 
by  the  defendant  as  the  property  of  McBride,  and 
the  proceeds  carried  into  his  administration  ac- 
count The  plaintiff  claimed  a  large  portion  of 
the  goods  and  money  as  having  belonged  to  Sarah 
Lusk,  a  sister  of  said  Isabella,  who  hud  lived  with 
and  predeceased  John  McBride,  and  in  support 
of  his  claim  proved  the  following  facts :  — 

Patrick  Lusk  died  in  1816,  leaving  his ''  Home- 
stead Farm"  of  two  hundred  and  twenty  acres, 
and  some  personal  property  to  six  of  his  children, 
two  sons  and  four  daughters;  among  the  latter, 
Sarah  and  Isabella,  afterwards  IsalK'lIa  McBride. 
These  brothers  and  sisters  lived  on  their  farm,  cul- 
tivating it,  and  regularly  dividing  the  proceeds 
when  received.  Several  of  them  engaged  in  other 
occupations  also.  They  were  a  ])arsimonious 
family,  and  cautions  in  their  dealings  even  with 
each  other.  The  money  received  was  invariably 
kept  at  the  house,  concealed  in  bags,  stockings, 
old  chests,  and  various  other  places,  each,  how- 
ever, retaining  the  custody  of  his  or  her  own 
share. 

Fifty  years  before  his  death  John  McBride,  be- 
ing, as  alleged  by  the  plaintiff,  of  intemperate 
habits,  and  entirely  withoat  property  or  occupa- 
tion, came  to  the  Lusks,  and  was  employed  by 


I  them  as  a  laborer  on  the  farm.  In  1825  he  mar- 
ried Isabella  Lusk,  as  it  was  reputed,  and  he  con- 
tinued to  live  on  the  place  until  he  and  his  wife 
were  murdered  in  18Y3.  In  the  year  1859  Sarah 
Lusk  and  Isabella  McBride  were  the  only  survi- 
vors of  the  six  children  of  Patrick  Lusk,  to  whom 
he  had  left  his  farm ;  the  others  having  died,  most 
of  them  unmarried  and  intestate,  and  all  without 
issue.  As  each  died,  his  or  her  share  fell  to  the 
others,  and  the  family  made  no  change  in  their 
mode  of  life.  Therefore,  in  1859,  the  whole  of 
the  Homestead  Farm  had  become  vested  by  con- 
veyance and  inheritance  in  the  two  survivors, 
Isabella  and  Sarah.  The  same  habits  were  still 
kept  up.  McBride  farmed  the  place,  and  divided 
the  proceeds  into  three  shares,  giving  one  each  to 
Sarah  and  Isabella,  and  retaining  one  for  him- 
self, thus  doing  until  June  28,  1871,  when  Sarah 
Lusk  conveyed  her  real  estate  to  McBride  and 
wife  for  the  recited  consideration  of  three  thou- 
sand dolUiis.  Eight  months  after  the  convey- 
ance Sarah  Lusk  died  intestate,  not  having  been 
away  from  home  for  two  years  before  her  death. 
No  letters  of  administration  on  her  estate  were 
taken  out  by  McBride,  who  remained  in  posses- 
sion of  whatever  estate  she  left,  until  hi9  death. 
Letters  to  the  plaintiff  were  granted  on  Novem- 
ber 11,  1874.  Twenty-seven  hundred  dollars  of 
the  money  found  in  the  house  after  McBride's 
death  were  found  in  Sarah  Lusk's  bedroom. 

Much  of  this  evidence  to  Support  the  plaintiff's 
claim  rested  on  the  testimony  of  Samuel  Lusk 
and  Martha  Scudder  nephew  and  niece  of  Sarah 
Lusk,  and  entitled  to  distributive  shares  in  her 
estate.  The  defendant  objected  to  the  competency 
of  these  witnesses  on  the  ground  that  they  were 
interested  in  the  result  of  the  suit,  but  their  evi- 
dence was  admitted,  and  an  exception  sealed  for 
defendant.  (First  and  second  assignments  of 
error.) 

Henry  Apker,  being  on  the  stand,  the  plaintiff 
offered  to  prove  ''that  the  Lusk  family,  with 
whom  he  was  living,  gave  notice  to  the  tavern- 
keeper  in  their  neighborhood  that  no  liquor 
should  be  furnished  McBride,  and  that  when  the 
tavern-keeper  informed  McBride  of  this  notice, 
and  that  it  was  given  by  Isalwlla  Lnsk  or  Isa- 
bella McBride,  McBride  denied  that  Isabella  was 
his  wife ;  to  be  followed  by  proof  that  McBride 
did  not  afterwards  acquire  any  property — this  for 
the  purpose  of  showing  that  McBride  had  no  pro- 
perty, and  was  of  intemperate  habits,  and  that  he 
denied  that  Isabella  McBride  was  his  wife  "  The 
defendants  objected  (1)  that  the  time  referred  to 
was  more  than  thirty  years  ago,  and.  therefore, 
too  remote;  (2)  that  the  offer  was  irrelevant  and 
contained  no  evidence  which  would  charge  the 
defendant  Evidence  admitted  and  exception  to 
the  defendant.     (Third  assignment  of  error.) 

The  plaintiff  then  offered  **  petition  of  defend 
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ant  read  in  the  Orphans'  Court  November  16, 
1874,  representing  that  claim  had  been  mode  be- 
fore an  auditor  in  estate  of  John  McBride  for  the 
claim  in  this  suit;  that  the  suit  in  this  case  had 
been  commenced,  and  asking  the  Court  to  place 
the  case  at  the  head  of  the  trial  list  for  trial  at 
this  term  ;  also  order  of  Court  endorsed  on  peti- 
tion, and  the  certificate  from  the  Clerk  of  the 
Orphans'  Court  of  said  order,  filed  in  this  case 
January  13,  1875 — these  offered  as  part  of  the 
proceedings  in  this  case,  and  as  the  acts  of  the 
defendant,  and  to  explain  why  the  case  on  trial 
was  placed  at  the  head  of  the  trial  list  for  this 
term,  and  also  to  explain  the  nature  of  the  issue." 
Objected  to  by  the  defendant  as  irrelevant.  Evi- 
dence admitted.  Exception  to  the  defendant. 
(Fourth  assignment.) 

The  plaintiff  next  offered,  under  objection  as 
irrelevant,  and  exception,  **  the  record  of  an  ami- 
cable i)artition  of  the  Homestead  Farm  in  1854, 
to  be  followed  by  proof  that  Sarah  Lusk  and  the 
other  parties  took  possession  of  their  respective 
purparts,  and  enjoyed  the  proceeds  of  the  same 
during  life,  and  also  on  whose  lands  John  Mc- 
Bride lived  during  his  life.  This  offered  as  evi- 
dence on  the  question  of  the  ownership  of  the 
personal  property  found  on  the  premises  after  the 
death  of  McBride."     (Fifth  assignment ) 

Lastly,  the  plaintiff  proposed  to  prove  by  him- 
self that  he  could  find  no  notes  or  securities  of 
the  estate  of  his  decedent,  and  that  the  only  per- 
sonalty was  that  taken  by  the  administrator  of 
McBride;  also  that  from  the  time  that  Sarah 
Lusk  conveyed  her  real  estate  to  McBride  and 
wife  for  the  sum  of  three  thousand  dollars  in 
June,  1871,  until  March,  1872,  the  time  of  her 
death,  she  was  sick,  and  remained  constantly  in 
the  house  occupied  by  McBride  and  by  her,  being 
the  same  house  in  which  the  moneys  and  property 
taken  by  defendant  were  found  by  the  coroner's 
jury.  This  for  the  purpose  of  showing  what 
personal  property  and  money  Sarah  had  at  the 
time  of  her  death."  The  defendant  objected  to 
the  offer  as  irrelevant.  Evidence  admitted,  and 
exception  noted  for  the  defendant.  (Sixth  as- 
signment.) 

The  defendant  first  proved  his  appointment  as 
administrator  of  John  McBride  on  July  28, 1 873 ; 
the  filing  of  his  partial  account  on  July  25,  1874. 
and  its  absolute  confirmation  by  the  Court.  Also 
that  an  auditor  was  appointed  to  distribute  the 
balance  in  his  hands,  before  whom  the  Lusk  heirs 
first  made  claim  on  November  11,  18 14.  He 
then  offered  himself  to  prove  "  that  after  he  was 
appointed  administrator  of  John  McBride  he  had 
several  interviews  with  Nelson  E.  Wade,  who  had 
robbed  and  murdered  John  McBride  and  Isabella, 
his  wife  ;  that  in  said  interviews  Wade  informed 
him  that  he  had  taken  a  large  amount  of  gold 
and  silver  from  the  house  of  McBride,  and  had 


hid  it  eo  effectually  that  no  one  could  find  it; 
that  he  intended  to  give  information  of  the  place 
of  hiding  to  some  poor  man,  so  that  he  could 
obtain  it,  and  not  the  relatives  of  McBride  ;  this 
for  the  purpose  of  ])roving  that  money  had  been 
taken  from  the  house  by  Wade  prior  to  the  death 
of  McBride,  and  that  the  said  money  so  taken 
did  not  come  into  the  hands  of  the  adminis- 
trator." Objected  by  the  plaintiff  thnt  the  offer 
was  of  hearsay  and  irrelevant  evidence.  Offer 
rejected,  and  exception  to  the  defendant.  (Seventh 
assignment ) 

The  defendant  presented  five  points,  four  of 
which,  in  substance,  requested  the  Court  to  charge 
that  the  plaintiff  had  failed  to  show  any  right  to 
recover.  This  the  Court  declined  to  do.  (Ninth, 
tenth,  eleventh,  and  twelfth  assignments.) 

The  defendant's  fourth  point,  which  the  Court 
reserved,  was  as  follows : — 

"The  Orphans'  Court  of  Lycoming  County 
has  exclusive  authority  to  ascertain  the  amount 
of  the  property  of  John  McBride,  and  to  make 
distribution  thereof  not  only  amongst  the  next  of 
kin,  but  also  amongst  creditors.  The  plaintiff 
therefore  cannot  maintain  this  action,  but  must 
seek  his  remedy  in  the  Orphans'  Court." 

The  Court  below  (Gamble,  P.  J  )  charged  the 
jury,  inter  alia:  **lt  may  not  always  be  pracli- 
cable  ft»r  parties  to  produce  proof  positively  and 
precisely  defining  amounts,  quantities,  or  values; 
yet  if,  from  an  impartial  consideration  of  all  the 
evidence  in  the  cause,  a  right  of  recovery  is  es- 
tablished to  the  satisfaction  of  a  jury,  and  there 
is  evidence  from  which  they  can  substantially  as- 
certain amounts,  quantities,  or  values,  there  is 
sufiBcient  proof  to  warrant  a  verdict."  (Eighth 
assign  men  nt.) 

The  plaintiff  having  amended  the  form  of  his 
narr.,  the  withdrawn  declaration,  containing  the 
bill  of  particulars,  was  sent  out  with  the  jury, 
under  exception  to  the  defendant.  (Fourteenth 
assignment.) 

Verdict  for  the  plaintiff  ($4900.54),  on  which 
the  Court  afterwards  entered  judgment  on  the 
reserved  point,  saying : — 

"  The  issue  in  this  case  is  not  formed  for  the  pur- 
pose of  ascertaining  the  amount  of  the  estate  of 
John  McBride,  nor  for  the  purpose  of  its  distribu- 
tion, but  is  the  common  issue  in  an  action  of  indebi- 
tatus assumpsit  to  determine  the  liabilities  of  the 
decedent  to  this  plain  I  iff.  And  although  the 
result  may  have  the  effect  to  lessen  the  amount 
for  future  distribution,  or  to  increase  the  clainj- 
ants  or  distributees,  that  result  is  only  incidental 
and  consequential,  and  cannot  oust  the  jurisdi**- 
tion  of  the  Common  Pleas."  (Thirteenth  as- 
signment) 

The  defendant  took  this  writ  of  error,  assign- 
ing for  error  the  admission  and  rejection  of  evi- 
dence as  excepted  to,  the  answers  to  his  points, 
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the  charge  of  the  Coart,  and  the  sending  of  the 
withdrawn  bill  of  particulars  to  the  jury,  as  above 
particularly  set  forth. 

W,  H.  Armstrong  and  Henry  C.  Parsons^  for 
the  plaintiff  in  error. 

The  first  question  which  arises  is,  were  the 
nephews  and  nieces  of  Sarah  Lusk  competent 
witnesses  in  this  case  ?  Their  father  having  died 
in  her  lifetime,  they  were  among  her  next  of  kin, 
and  were  directly  interested  in  the  result  of  this 
suit.  They  testified  exclusively  to  occurrences  in 
the  lifetime  of  John  McBride.  The  law  will  not 
permit  the  estate  of  a  decedent  to  be  swept  away 
by  adverse  claimants,  when  the  plaintiffs'  case 
rests  on  their  own  testimony.  That  the  admis- 
sion of  the  evidence  of  these  witnesses  was  directly 
contrary  to  the  Act  of  1869,  is  shown  by — 

EshlemaD^s  Appeal,  24  Sm.  42. 

Allum*8  Ex  rs  v.  Carroiru  Adm'r,  17  Id.  68. 

Craig  V.  Brendel,  19  Id.  155. 
But,  granting  that  these  witnesses  were  compe- 
tent, the  plain tiff*s  testimony  did  not  make  out  his 
case.  The  basis  of  this  action  was  tort,  an  al- 
leged wrongful  conversion  by  McBride.  The 
plaintiff  chose  to  waive  the  tort  and  to  proceed 
in  assumpsit.  But  there  was  no  conversion 
proved,  for  there  must  be  proof  of  a  disposal  of 
the  property  by  the  decedent  himself;  it  being 
settled  that  an  executor  or  administrator  is  an- 
swerable for  DO  cause  of  action  that  was  not  cre- 
ated by  the  act  of  the  decedent. 

Siep  V,  Drauh,  2  Harris,  356. 
In  cases  where  the  tort  is  waived  and  an  action 
of  assumpsit  brought,  it  is  incumbent  on   the 
plaintiff  to  show  a  clear  and  indisputable  title  to 
the  property. 

3  Phillips's  Evidence,  404. 
Moreover,  if  any  of  the  i)roperty  found  belonged 
to  Sarah  Lusk,  there  was  no  evidence  from  which 
the  jury  could  determine  the  amount.  A  plain- 
tiff is  bound  to  give  proof  as  well  of  the  amount 
of  his  claim,  as  that  it  exists  at  all. 

Bogle's  Ex'rs  v.  Kreitzer,  10  Wright,  480. 
The  jurisdiction  of  the  Orphans'  Court  in 
cases  of  this  kind,  is  at  least  concurrent  with  that 
of  the  Common  Pleas,  and  perhaps  is  exclusive. 
Certainly  the  Orphans'  Court  alone  has  power 
to  ascertain  the  amount  of  a  decedent's  property, 
and  to  order  distribution. 

Whiteside  v,  Whiteside,  8  Harris,  473. 

Dauda^'s  Appeal,  23  Smith,  474. 

Van  Dyke's  Appeal,  10  Id.  481. 

ff.  W.  d>  S.  L,  Toungman  and  Allen  d 
Oamhle,  contra,  argued  that  it  was  not  shown 
that  the  nephews  and  nieces  of  Sarah  Lusk  tes- 
tifying were  interested  in  this  suit,  but  only  that 
they  might  become  interested.  The  money  recov- 
ered would  go  to  the  administrator,  and  after 
payment  of  debts,  nothing  might  be  left  for  the 
next  of  kin.  These  parlies  testifying  had  not 
power  even  to  begin  this  suit.    Furthermore,  the 


Act  of  18G9  does  not  apply  where,  as  in  this  case, 
both  plaintiff  and  defendant  are  administrators. 
The  evidence  given  by  these  witnesses  was  unob- 
jectionable. They  did  not  testify  to  declarations 
of  McBride,  but  only  to  certain  facts  which  oc- 
curred while  he  was  living.  The  evidence  cer- 
tainly tended  to  show  property  of  Sarah  Lusk  in 
the  bands  of  McBride,  and  was  therefore  prop- 
erly submitted  to  the  jury.  The  jurisdiction  of 
the  Orphans'  Court  does  not  exclude  common 
law  remedies. 

McLean's  Ex'rs  r.  Wade,  3  Smith,  149. 

Swaiu  V.  Kttliug,  8  Casey,  486. 

May  8.  The  Court.  This  was  an  action  of 
assumpsit  brought  in  the  Court  below  by  the  ad- 
ministrator of  Sarah  Lusk,  deceased,  against  the 
administrator  of  John  McBride,  deceased,  to  re- 
cover a  sum  of  money  of  which  it  was  alleged 
that  McBride  had  taken  possession  before  his 
death,  and  which  belonged  to  Sarah  Lusk.  It  is 
clear,  that,  though  McBride's  possession  might 
have  been  tortious  originally,  yet  the  plaintiff  be- 
low had  a  perfect  right  to  waive  the  tort  and  re- 
cover on  the  count  for  money  by  McBride  had 
and  received  to  the  use  of  Sarah  Lusk.  It  was 
an  action  to  establish  a  debt  against  the  estate  of 
McBride,  properly  brought  in  a  common  law 
court,  and  not  involving  the  necessity  of  deter- 
mining any  question  as  to  the  amount  of  Mc- 
Bride's estate  within  the  exclusive  jurisdiction  of 
the  Orphans'  Court.  (Sergeant's  Ex'rs  v.  Ewing, 
6  Casey,  76;  Swain  u  Ettling,  8  Casey,  486; 
McLean's  Ex'r  u  Wade,  3  P.  F.- Smith,  146.) 
There  was  no  error  then  in  the  decision  of  the 
Court  below  which  forms  the  ground  of  the  thir- 
teenth assignment  of  error. 

It  appeared  that  two  brothers  and  four  sisters, 
children  of  Patrick  Lusk,  lived  together,  upon  a 
farm  which  they  had  derived  from  their  father, 
who  died,  in  1816,  leaving  other  children  as  well 
as  other  property.  The  brothers  and  sisters  all 
died  intestate  and  without  issue.  Sarah  and 
Isabella  survived  the  others.  John  McBride  1i  ?ed 
with  them,  reputed  to  have  married  Isabella. 
Sarah  died  in  March,  1872.  John  McBride  and 
Isabella  continued  to  live  together  on  the  farm 
until  July  22,  1873,  when  they  were  robbed  and 
both  murdered  by  one  Nelson  E.  Wade,  who  was 
afterwards  tried  and  convicted  for  the  crime.  A 
considerable  amount  of  money  was  found  in  dif- 
ferent parts  of  the  house,  which  was  taken  pos- 
session of  by  the  administrator  of  John  McBride. 
The  endeavor  of  the  plain  tiff' below  was  to  show 
that  this  money  was  the  money  of  the  Lusk 
brothers  and  sisters,  which  they  had  acquired  by 
a  long  course  of  labor  and  saving  ;  that  at  least 
a  moiety  of  it  was  the  property  of  Sarah  Lusk  at 
the  time  of  her  death.  Sarah  Lu.«k  had  pur- 
chased of  her  brother  John  Lusk,  in  1 859,  a  farm 
which,  on  the  twenty-eighth  day  of  June,  1871, 
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she  had  coDveyed  to  John  McBride  and  Isabella 
McBride  (formerly  Isabella  Lusk)  for  the  consid- 
eration of  $3000.  Prima  facie  this  consideration 
was  paid,  and  it  was  urged  that  to  that  extent 
there  was  some  evidence  to  sostain  a  claim  by  the 
estate  of  Sarah  Lusk  upon  the  estate  of  John 
McBride. 

In  view  of  these  facts,  without  referring  to 
other  details,  it  seemed  very  clear  that  there  was 
evidence  proper  to  be  left  to  the  jury.  It  is  evi- 
dent then  that  the  eighth,  ninth,  tenth,  eleventh, 
and  twelfth  assignments  of  error,  which  are  all  of 
them  predicated  of  the  assumption  that  there  was 
no  |uiBcient  evidence  for  the  jury,  must  be  dis- 
missed. 

We  think,  however,  that  the  first  and  second 
assignments  of  error  must  be  sustained.  Samuel 
Lusk  and  Martha  Scudder,  children  of  James 
Lusk,  a  deceased  brother  of  Sarah  Lusk,  were 
offered  as  witnesses  by  the  plaintiff  below, 
objected  to  as  interested  in  the  event  of  the 
cause,  and  therefore  incompetent ;  but  the  objec- 
tion overruled  and  the  witnesses  admitted.  They 
would  be  entitled  as  distributees  to  a  share  of 
the  estate  of  Sarah  Lusk.  They  were  directly 
interested,  therefore,  that  the  plaintiff  should  re- 
cover, and  prior  to  the  Act  of  April  16,  1869 
(Paraph.  L.  30),  "An  Act  allowing  parlies  in 
interest  to  be  witnesses,"  were  undoubtedly  in- 
competent (1  Green  leaf  on  Ev.  s.  392,  and  cases 
there  cited;  Mishler  v.  Merkle,  10  Barr,  509.) 
It  must  have  been  supposed  by  the  learned  Court 
below,  that  the  Act  referred  to  rendered  them  com- 
petent But  this  was  an  error.  That  Act  declares 
expressly,  that  it ''  shall  not  apply  to  actions  by 
or  against  executors,  administrators,  or  guar- 
dians." It  can  make  no  difference  that  both 
plaintiff  and  defendant  are  administrators.  Even 
looking  beyond  the  letter  to  the  spirit  of  the  Act, 
that  a  living  party  shall  not  be  heard  to  prove  a 
claim  against  the  estate  of  a  decedent,  who  was 
also  a  party  to  the  contract  or  transaction,  whose 
lips  are  now  sealed,  the  admission  of  these  wit- 
nesses cannot  be  sustained.  If  Sarah  Lusk,  when 
living,  would  not  have  been  competent  against 
the  administrator  of  John  McBride,  neither  can 
those  who  stand  in  her  shoes,  and  will  be  entitled 
to  a  part  of  the  money  when  recovered.  'This 
was  not  a  controversy  between  parties  claiming 
by  devolution  under  a  deceased  owner  respecting 
the  right  of  such  owner.  They  claimed  not  from 
one  but  two  parties,  whose  rights  were  adverse  to 
each  other.  Neither  was  their  evidence  proposed 
to  be  confined  to  facts  occurring  subsequently  to 
the  decease  of  John  McBride,  so  as  to  l)e  within 
the  provision  of  the  supplement  of  April  9,  1870 
(Pamph.  L.  44). 

We  think,  too,  that  the  third  assignment  of 
error  must  be  sustained.  It  was  certainly  no 
objection  to    the  competency  of   the  evidence 


offered,  that  the  facts  occurred  more  than  thirty 
years  ago,  and  were  too  remote.  That  might  be  an 
available  ground  of  attacking  the  credibility  of 
the  witness,  but  that  was  for  the  jury.  It  was 
relevant  to  prove  the  intemperate  h  ibits  of  John 
McBride,  but  not  in  the  way  proposed,  that  the 
Lusk  family  had  given  notice  to  a  tavern  keeper 
not  to  trust  him.  That,  after  all,  was  mere  hear- 
say. Nor  was  it  at  all  relevant  that  McBride  denied 
that  Isabella  was  his  wife.  The  plaintiff  below 
was  suing  as  the  administrator  of  Sarah  Lusk, 
who  died  before  Isabella,  and  was  suing  to  recover 
her  property,  not  derived  from  Isabella.  Whether 
Isabella  was  or  was  not  the  lawful  wife  of  John 
McBride  was  not  a  question  relevant  to  the  issue 
before  the  jury. 

We  think  there  was  error  in  admitting  the  evi- 
dence complained  of  in  the  fourth  assignment.  It 
was  irrelevant  that  the  claim  had  been  made  be- 
fore an  auditor,  in  the  Orphans'  Court,  and  no- 
thing to  the  issue  wh^  the  case  had  been  ordered 
to  be  placed  at  the  head  of  the  list 
.  We  think  that  the  Court  was  right  in  admitting 
the  evidence  of  the  partition  of  the  farm  in  Wood- 
ward Township  between  the  six  brothers  and 
sisters,  and  that  they  took  possession  of  their  re- 
spective purparts,  and  on  whose  lands  John  Mc- 
Bride lived  during  his  life.  It  had  an  evident  bear- 
ing upon  the  main  point  whether  the  money  in  the 
house  belonged  to  the  Lusks  or  to  McBride.  So, 
also,  as  to  the  sixth  assignment — the  evidence 
therein  complained  of  being  of  the  same  character. 

We  think  the  Court  was  right  in  rejecting  evi- 
dence offered  by  the  defendant  of  the  declaration 
by  Nelson  E.  Wade,  the  robber  and  murderer,  of 
what  he  had  taken  from  the  house.  It  was  of 
course  mere  hearsay. 

As  to  the  fourteenth  and  last  assignment  it  is 
disposed  of  by  Hall  u  Rupley  (10  Barr,  231), 
where  it  was  held,  that,  although  a  withdrawn 
declaration  and  a  bill  of  particulars  delivered 
under  it  ought  not  to  be  taken  out  by  the  jury, 
yet  the  judgment  will  not  be  reversed  if  the  decla- 
ration is  in  substance  the  same  as  the  one  on 
which  the  cause  was  tried,  and  the  bill  is  but  a 
statement  of  the  claim,  of  which  evidence  was 
given  on  the  trial. 

Judffment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sharswoop,  J.  Williams,  J., 
absent 
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Utommon  ^pieas — %a\s). 


C.  p.  No.  1.     Kelley  v.  Hart  et  al.  Oct.  21. 

Farinership —  What   constitutes — Agreement   to 

loan  money  for  share  of  profits — Act  of  6 

April,  18T0. 

Rale  for  judgment  for  waut  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  book  account  The  affidavit  of 
Clarence  A.  Hart,  one  of  the  defendants,  set  forth 
that  "  neither  he  nor  anyone  for  him,  either  in- 
dividually or  in  partnership,  obtained  from  the 
plaintiff  the  work  and  materials  charged  for  in 
this  suit,  nor  is  he  indebted  to  the  plaintiff  on 
any  account."  A  supplemental  affidavit,  being 
ordered,  set  forth  that  E.  Pincus  and  H.  W.  Fau- 
cett  were  copartners,  trading  as  the  International 
Restaurant  and  Hotel  Co.,  and  engaged  plaintiff 
to  perform  certain  plumbing ;  that  the  only  con- 
nection which  deponent  ever  had  with  this  copart- 
nership was  to  make  an  agreement  in  writing 
with  said  Pincus,  Faucett,  and  the  other  defend- 
ants, which  agreement  was  erroneously  dated  De- 
cember 13, 18T5,  but  was  in  fact  made  on  or  about 
January  7,  1876,  at  a  time  when  most  of  the 
work  contracted  for  by  plaintiff  had  been  finished, 
whereby  deponent  and  certain  parties  joining  with 
him  agreed  to  furnish  to  Faucett  and  Pincus,  as 
a  loan,  such  amounts  of  money  as  might  be  neces- 
sary to  carry  on  the  business  for  one  year ;  in 
consideration  of  which  loan  deponent  and  the 
parties  joining  with  him  were  to  receive,  in  lieu 
of  interest,  three-fourths  of  all  net  pro6ts;  that 
immediately  after  signing  this  agreement,  depo- 
nent, before  furnishing  any  money  or  receiving  any 
profit  or  advantage  from  the  business,  rescinded 
his  agreement  with  them  by  mutual  consent,  and 
Bubseqaently,  on  March  23,  1876,  upon  their  re- 
quest, put  this  rescission  in  writing,  whereby  he 
acknowledged  that  all  the  interest  he  had  in  the 
International  Restaurant  had  been  theretofore  dis- 
posed of  to  the  said  Pincus,  Sautter,  and  Abraham 
Hart;  that  plaintiff  had  taken  the  promissory 
note  of  A.  Hart  for  the  debt  sued  for  in  this  case 
and  bad  already  obtained  judgment  upon  it, 
against  said  Abraham  Hart. 

Ernst,  for  the  rule.  Defendant  by  his  agree- 
ment became  a  partner  in  this  firm. 

Sulzberger,  contra.  Under  the  Act  of  April 
6,  1870  (Purd.  Dig.  1121,  pi.  16),  this  deponent 
cannot  be  considered  a  partner,  but  only  as  one 
who  had  made  a  loan  to  the  firm  and  agreed  to 
take  a  share  of  the  profits  in  return  for  the  use  of 
the  money.  0.  A.  V. 

Oct.  28.  The  Court.  The  defendant,  having 
acknowledged  that  he  had  ''  transferred  and  dis- 


posed of  all  his  interest  in  the  International  Res- 
taurant," clearly  shows  that  he  regarded  himself 
as  possessed  of  some  share  or  part  in  the  same, 
and  it  will  not  do  for  him,  after  the  enterprise  had 
proven  a  failure,  to  come  into  Court  and  say  he 
merely  loaned  the  money  to  the  firm,  with  respect 
to  which  he  before  acted  as  a  partner. 

Rule  absolute. 

Oral  opinion  by  Biddle,  J. 


C.  P.  No.  1.      Banking  Co.  v.  Wolf.  Oct,  21. 

Promissory    note — Protest — What    mistake  in 

notice  of  protest  will  release  endorser-^  Notice 

dated  before  note    due,  though    mailed   and 

received  at  proper  time,  insufficient  to  hold 

endorser. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit,  by  holder  against  endorser,  on  a 
promissory  note  dated  May  15,  1875,  payable 
two  months  after  date.  The  affidavit  of  defence 
averred  that  the  note  never  was  duly  and  legally 
protested ;  that  defendant  had,  however,  received 
by  mail  on  July  19,  1875,  a  notice  of  protest 
dated  July  15,  1875  (postmarked  July  19)  stat- 
ing that  payment  of  the  note  ''being  this  day 
due,  demanded  and  refused.  ...  I  have  this 
day  protested  it  accordingly." 

Ingram  showed  cause. 

The  note  was  not  due  until  the  third  day  ctv 
grace.  A  notice  of  protest  dated  prior  to  that 
time  was  calculated  to  mislead  the  endorser,  and 
is  of  no  legal  effect  to  bind  him. 

Dallas  (with  whom  was  TF.  W,  Carr),  for  the 
rule. 

The  notice  was  mailed,  and  was  received  by 
defendant,  at  the  proper  time  ;  the  date  was  evi- 
dently a  clerical  error  of  the  notary.  The  defend- 
ant, as  endorser,  is  presumed  to  know  the  day 
on  which  the  note  fell  due ;  and  on  receipt  of 
notice  of  protest,  the  next  day,  could  not  have 
been  misled  by  so  plain  an  error  in  the  date,  es- 
pecially as  it  was  sufficiently  corrected  by  the  post- 
mark. A  notice  is  not  invalidated  by  an  errone- 
ous date,  or  other  mistake,  which  is  apparent  on 
its  face,  or  which  does  not  or  should  not  mislead. 
Etting  V,  Bauk,  2  Barr,  355,  ezplaiu(*d  in 
Lennig  r.  Tobey,  Brightly  Rep.  4S2  ;  S.  C.  affirmed, 

2  Harris,  485. 
Stephenson  r.  Dioksou,  12  Har.  152. 
Mills  V.  Bank,  11  Wheat.  431. 
U.  S.  V.  Cameal,  2  Pet.  543. 

C.  A.  V. 

Oct.  28.  The  Court.  It  is  a  well-established 
principle  that  an  error  in  a  notice  cannot  pre- 
judice the  rights  of  the  party  giving  it,  unless 
through  such  error  the  party  to  whom  the  notice 
is  given  might  be  misled  ;  but  a  notice  to  an  en- 
dorser that  a  note  was  not  paid  on  some  certain 
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day  previous  to  its  becoming  due, 'would  be  to  his 
mind  no  proof  that  it  would  not  be  paid  when  it 
should  become  due. 

Rule  discharged. 

Oral  opinion  by  Biddle,  J. 


Oct.  14. 


0.  P.  No.  1. 

Tisohner  v.  Bambrick  et  al. 
Landlord  and  tenant — Misrepresentaiion  hy  les- 
sor at  the  time  of  execution  of  lease — Conceal- 
ment and  fraud — Indefinite  and  insufficient 
'  averments  thereof. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Debt  for  rent  in  arrear.  The  affidavit  set  forth 
that  on  the  9th  of  March,  1876,  plaintiff  executed 
to  defendants  a  lease  for  one  year  from  date,  of  a 
lot  of  ground,  being  the  rear  end  of  the  yard  of 
lessor's  hotel  on  Belmont  Avenue,  containing  in 
front  on  Viola  Street  twenty  feet,  and  in  depth 
seventy-five  feet,  for  the  purpose  of  erecting  there- 
on a  restaurant;  that  both  before  and  at  the  time 
of  signing  said  lease,  defendant  was  led  to  be- 
lieve by  representations  made  to  him  that  no  other 
buildings  would  be  erected  by  plaintiff,  or  per- 
mitted to  be  erected  on  the  said  yard  between  de- 
fendants' restaurant  and  the  said  hotel;  that, 
relying  on  these  representations,  defendants  exe- 
cuted the  lease  on  which  suit  is  brought ;  that  it 
was  important  to  defendants'  business  for  the 
said  yard  to  be  kept  open,  in  order  to  allow  a 
view  of  the  restaurant  from  Belmont  Avenue  and 
other  points ;  that  otherwise  defendant  would  not 
have  signed  the  lease,  or  erected  said  restaurant; 
that,  disregarding  the  above-mentioned  represen- 
tations, plaintiff  leased  portions  of  said  yard  to 
other  persons,  and  permitted  them  to  build  there- 
on a  bowling  alley  and  shooting  gallery;  that, 
at  the  time  of  erecting  said  buildings,  defendant 
complained  to  plaintiff  without  avail ;  and  that 
the  erection  of  these  buildings  has  greatly  reduced 
the  value  of  defendants'  lease,  to  an  amount  greater 
than  the  plaintiff's  whole  claim. 

liansfordj  for  the  rule,  stated  that  he,  acting 
as  counsel  for  the  lessor,  drew  op  the  contract, 
and  nothing  was  said  before  him  about  other 
buildings.  The  lease  contains  the  whole  agree- 
ment; defendants  were  to  have  a  frontage  of 
twenty  feet  on  Viola  Street. 

Sypher,  contra. 

The  representations  of  plaintiff  were  a  part  of 
the  inducement  and  consideration  of  the  contract 
The  plaintiff's  breach  of  representation  is  equiva- 
lent to  concealment  and  fraud,  which  relieves  the 
defendant  from  his  part  of  the  contract. 

[BiDDLB,  J.  The  affidavit  is  not  definite 
enough  as  to  the  alleged  representations  by 
plaintiff.  There  is  no  sufficient  evidence  of  con- 
cealment or  fraud.] 

Rule  al)solate. 


C.  P.  No.  1.  Oct  U 

McCauBland  v.  Hicsman. 
Promissory  note — Collaterals — Plaintiff  hoi  a 
ing  collateral  securities,  unsold,  entitlod   o 
judgment  on  note. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  a  promissory  note    The  affidavit 
set  forth  that  defendant  gaTe  plaintiff  the  note  in 
suit  for  $400,  at  the  same  time  delivering  to  him 
as  collateral  security  four  shares  of  stock  of  the 
First  National  Bank  of  Camden,  N.  J  ,  with  the 
right  to  sell  the  same  upon  non-payment  of  the 
note  at  maturity,  and  apply  the  proceeds  to  its 
liquidation;    that  plaintiff  is  still  the  holder  of 
said  stock,  which  is  worth  at  least  $300.     The 
affidavit  averred  that  plaintiff  has  no  right  of 
action  until  said  shares  of  stock  shall  have  been 
sold,  and  the  proceeds  applied  to  its  payment 
PeacCf  for  the  rule,  cited — 
Story's  Equity,  vol.  i.  §  640- 
Taylor*3  Appeal,  3  Wk:.kly  Notes,  75. 
Phila.  &  B.  C.  R.  R.  Co.  v.  Johuson,  4  Sm.  127 
Ayres  v.  Wattson  et  al.,  7  Sm.  3G0. 
McCurdy'8  Appeal,  15  Sm.  291. 
Cheyney,  contra. 
Rule  absolute. 


C.  P.  No.  2.  Oct  28. 

Whitman  v.  Lippincott. 

Affidavit  of  defence — Contradicting  the  written 

instrument  hy  parol. 

Rule  for  judgment  for  want  of  a  sufficient  af- 
fidavit of  defence. 

Scire  facias  sur  mortgage  payable  in  one  year 
after  date.  The  affidavit  set  up  that  the  mort- 
.gage  was  made  by  defendant  with  the  express 
understanding  and  agreement  that  it  should  be 
drawn  payable  in  three  years ;  that  when  it  was 
presented  to  her  for  signature  she  discovered  it 
was  drawn  for  one  year ;  that  she  consented  to 
sign  it  upon  the  understanding  and  agreement 
that  it  should  be  considered  payable  in  three 
years,  and  that  the  foreclosure  is  therefore  prema- 
ture. 

A.  Thompson,  for  defendant,  cited — 
Mante  v.  Gross,  6  Sm.  250. 
Schuylkill  v.  Copley,  17  Sm.  38G. 
Heist  V,  Hart,  23  Sm.  28G. 

Dallas  Sanders f  for  the  rule,  was  not  called  on. 

The  Court.  The  affidavit  is  a  flat  contradic- 
tion of  the  terms  of  the  instrument;  we  are  aware 
of  no  case  in  Pennsylvania  that  has  gone  as  far 
as  that  The  cases  cited  for  defendant  were  cases 
of  fraud. 

Rule  absolute. 

[  Cf.  Caley  v.  R.  R.  Co.,  2  "Weekly  Notes,  313  ;  Kos- 
tenbader  r.  Peters,  Id.  531 ;  Haines  v.  Rapp,  Id.  595  ; 
Fries  v.  Fox,  Id.  2G3  ;  Ross  v.  Hanna,  Id.  222 ;  Elliott 
V.  Adams,  3  Id.  44.] 
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C.  p.  No  2.        Meyer  v.  Loeb.  Oct  28. 

Pleading — Set-off  in  action  of  tort. 

Rule  to  strik    off  plea 

Declaration  in  tort*  Istconnt.  That  defend- 
ants nejrligently  caused  loss  of  plain tiff^s  goods, 
of  which  defendants  were  bailees  to  keep  for 
reward  2d  count  Similar  to  first  3d  count 
Trover  of  same  goods.  Pleas .  Not  guilty ;  "And 
for  a  further  plea  in  this  behalf,  the  said  defend- 
ants say  that,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  plaintiff  was  and  still  is 
indehted  to  th  said  defendant  in  a  large  som  of 
money,  to  wit,"  etc. 

R  P.  White,  for  the  rule.  Set-off  cannot  be 
pleaded  in  an  action  of  tort 

J.  Russell,  contra. 

The  Court.  The  plea  does  not  allege  that 
the  set-off  arises  from  the  transactions  sued  on, 
and,  the  action  being  in  tort,  is  therefore  not 
within  the  most  liberal  of  the  Pennsylvania  cases. 

Rule  absolute. 

[C/.  Halfpeuiijr  v.  Bell,  ante^  9.] 


C.  P.  No.  2.       Schlecht  v.  Kestcin.  Oct  7. 

Appeal  from  Alderman — Identity  of  cause  of 
action. 

Rule  for  judgment  for  want  of  a  sufficient  aflS- 
davit  of  defence,  on  appeal  from  judgment  of  al- 
derman. 

The  affidavit  set  forth  that  before  the  alderman 
the  cause  of  action  upon  which  judgment  was 
obtained  was  a  promissory  note  for  $88,  whereas 
the  copy  filed  In  this  present  proceeding  was  of 
book  entries  aroonnting  to  $90.16. 

Harrity,  for  the  rule. 

The  proceedings  on  appeal  are  de  novo. 

The  Court,  referring  to  Owen  v.  Shelhamer 
(3  Biiin.  46)i  said  the  cause  of  action  must  be 
the  same. 

Rule  discharged. 


C.  P.  No.  4.  Oct.  28. 

Com.  ex  rel.  Lowenfhal  v.  Bobert  B.  Smith,  Mag- 
istrate of  Magistrate's  Court  No.  8. 
Mandamus — The  Court  will  compel  a  Magis- 
trate to  issue  a  summons  against  a  constable 
who  has  been  guilty  of  illegal  delay  in  the  re- 
turn of  a  tori^. 

Sur  rule  to  show  cause  why  a  mandamus  should 
not  issue  to  Robert  R.  Smith,  magistrate,  com- 
manding bim  to  Issue  a  summons  commanding 
James  K.  Jamison,  constable,  to  appear  before 
him  on  a  certain  day,  and  then  and  there  to  show 
cause  why  an  execution  should  not  issue  against 
him  for  the  amount  of  an  execution  against  one 


Williams  which  was  placed  in  his  hands  for  col- 
lection, and  which  he  failed  to  return  according 
to  law. 

The  petition  of  the  relator  set  forth  that  on 
July  31,  1876,  the  petitioner  recovered  a  judg- 
ment In  Magistrate's  Court  No.  8,  for  $97.97 
and  costs,  against  one  Williams,  the  pfetitioner 
having  paid  preliminary  costs ;  and  that,  under 
said  judgment,  an  execution  was  issued  on  Aug. 
8,  returnable  Aug.  28,  directed  to  James  K.  Jami- 
son, constable,  and  which  was  placed  in  the  lat- 
ter's  hands  for  collection  ;  that  on  September  19 
the  petitioner's  attorney  examined  the  docket  o( 
Court  N'^  S,  and  found  that  the  execution  had 
not  been  returned;  and,  on  Septeml>er'20,  the 
said  attorney  called  at  the  magistrate's 'Court,  in 
court  hours,  and  requested  said  magistrate  to 
issue  a  summons  to  said  constable  (as  stated  in 
above  rule),  which  he  refused  to  do,  although  the 
law  on  the  subject  was  pointed  out  to  him,  and 
the  summons  demanded  as  a  right ;  that  the  said 
sum  of  money  had  never  been  paid  or  any  part  of 
it,  etc. 

JE.  E.  Petit  showed  cause  by  reading  affidavits 
to  the  effect  that  the  constable's  pocket-book, 
containing  the  execution  in  question,  had  been 
lost  or  stolen  from  him  some  time  between  the 
issue  of  the  execution  and  its  return  day ;  that 
the  judgment  was  obtained  on  a  bad  debt,  and 
was  uncollectible ;  and  argued  that  the  constable, 
a  poor  man,  should  not  be  held  personally  re- 
sponsible for  such  a  debt. 

L,  W,  Barringer,  in  support  of  the  rule. 

The  magistrate  was  wrong  in  not  issuing  the 
summons,  and  should  be  compelled  so  to  do. 
Act  20  March,  1810.     Ford.  p.  267,  §  19. 

The  Court.  The  magistrate  had  no  option 
In  this  matter.  The  Act  of  Assembly  gives  suit- 
ors, under  such  circumstances  as  these,  the  right 
to  issue  summons  against  constables,  without 
any  excuse  or  delay,  end  we  will  give  a  peremp- 
tory writ. 

Rule  absolute 


C.  P.  No.  4.  Oct.  28. 

McCosker  v.  J.  Pollock  and  Mary  Pollock,  his 
wife. 

Married  woman — Void  judgment — A  judgment 
entered  on  a  bond  given  by  a  married  woman 
will  be  stricken  off — Judgment  originally  void 
not  cured  by  acquiescence. 

Rule  to  strike  off  judgment  as  to  Mary  Pol- 
lock. 

The  judgment  was  entered  on  a  bond  and 
warrant  in  1874,  under  which,  in  January,  1876, 
some  shares  In  a  Building  and  Loan  Association, 
belonging  to  Mary  Pollock,  were  attached.  In 
October,  187B,  judgment  was  obtained  against 
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the  As80ciatioD  as  garnishee,  and  against  whom 
a  fi.fa,  was  taken  oat. 

Oreenbank,  for  rule. 

Judgment  against  a  married  woman  is  invalid, 
of  conrse.  Moreover,  Mary  Pollock  is  dead,  and 
all  her  assets  should  go  to  her  administrator  for 
equal  division  among  creditors. 

Wilbur,  contra. 

This  judgment  was  entered  and  has  stood  for 
two  years  by  agreement  of  all  the  parties  in  in- 
terest, and  should  not  now  be  defeated. 

The  Court.  This  is  a  plain  case.  The  record 
shows  a  judgment  against  a  married  woman, 
which  is  void  of  course. 

Rule  absolute 

[See  Harstraw  v.  Carey,  2  Wbeklt  Notks,  522.] 


©rj>8ans'  ©ourt^ 


Ennell  Thomases  Estate.  Oct.  28. 
Orphans^  Court  practice — Sale  of  real  estate 
for  payment  of  debts — Petition  by  adminis- 
trator ^  requisites  of— Inventory  of  personal 
estate — Schedule  of  debts —  What  particularity 
required — First  mortgage  should  not  be  in- 
cluded in  schedule  of  debts — Act  of  29  March, 
1832. 

Sur  petition  to  sell  real  estate  for  payment  of 
debts. 

The  petition  of  the  administrator  set  forth  that 
decedent  died  intestate,  seized,  inter  alia,  of  the 
real  estate  therein  described;  that  the  personal 
estate  was  insufficient  to  pay  his  debts,  and  that 
it  was  requisite  to  sell  the  real  estate  for  the 
payment  thereof;  that  petitioner  has  annexed  a 
true  and  perfect  inventory  and  conscionable  ap- 
praisement of  the  personal  estate,  a  full  and  cor- 
rect statement  of  all  the  real  estate,  and  a  just 
and  true  account  of  all  the  debts  of  the  decedent 
which  have  come  to  his  knowledge ;  and  prayed 
an  order  of  sale  of  certain  real  estate  of  the  dece- 
dent. 

The  inventory  of  personal  property,  annexed 
to  the  petition,  was  as  follows : — 

Stock  aa  per  inventory  filed  May  6,  1876,  $524  49 

Cash 50  08 

Uonsehold  fnmitnre       .         .         .  '      .      45  50 
Book  acoonnto 1382  74 


And  the  schedule  of  the  debts  of  deceased  was 
as  follows : — 

Bond  and  mortgage  to  the  Paschal ville 

Building  Abdouialion      .         .         .  $1000  00 
Bond  and  mortgage  to  Miss  F.  J.  Sewell     1000  00 
Bond  and  mortgage  to  William  L.  Bos- 
well        1500  00 

Bond  and  mortgage  to  Joseph  Miller      .     1000  00 
Bond   and  mortgage   to   lizekiel   Dnn- 

woody 1000  00 

Judgment  in  favor  of  Ezekiel  Dunwoody, 

being  to  seen  re  the  same  debt  as 

the  above  mortgage 

Judgment  in  favor  of  Wm.  L.  Boswell, 

Sundry  bills 


$2002  81 


1000  00 

500  00 

1600  00 

$8600  00 


R,  N.  Simpers,  for  petitioner. 

Oct  31 .  The  Court.  The  petition  presented 
in  this  matter  is  radically  defective.  The  Act  of 
March  29,  1832  (Purdon,  428,  pi.  113),  requires 
that  the  petitioner  shall  exhibit  to  the  Court  "  a 
true  and  perfect  inventory  and  conscionable  ap- 
praisement of  all  the  personal  estate,"  and  while 
it  has  been  held  that  the  schedule  need  not  be 
filed  with  the  petition,  and  it  is, sufficient  that  it 
be  exhibited  to  the  Court  (Stiver's  Appeal,  6 
Sm.  ]),  yet  we  believe  the  practice  has  always 
been,  in  this  county,  to  attach  the  schedule  to 
the  petition  and  thus  make  it  a  part  of  the  record. 
And  careful  practitioners  always  have  the  copy 
of  the  inventory  certified  as  correct  by  the  Reg- 
ister of  Wills  (Scott  on  Intestate  System,  352). 
The  schedule  annexed  to  this  petition  is  not  such 
an  "inventory  and  conscionable  appraisement" 
as  is  contemplated  by  the  Act  of  Assembly,  but 
simply  a  statement  of  the  gross  amount  of  the 
personal  estate. 

The  account  of  the  debts  of  decedent  is  also 
improperly  stated.  It  does  not  appear  that  the 
mortgages  mentioned,  or  either  of  ihem,  are  due, 
nor  upon  which  parcel  of  the  real  estate  they  ex- 
ist as  a  lien,  nor  the  order  in  which  they  stand, 
nor  the  nature  and  character  of  the  debts  denom- 
inated '*^ Sundry  bills,  $1600."  All  these  facts 
should  be  stated  for  the  information  of  the  Court 
and  of  purchasers.  It  also  does  not  appear 
which  of  the  mortgages  is  the  first  encumbrance 
upon  the  real  estate  proposed  to  be  sold.  Such 
first  mortgage  should  not  be  included  in  the  list 
of  debts,  as  it  will  not  be  discharged  by. the  sale 
(Bloomers'  Estate,  2  Weekly  Notes,  68 ;  Grice's 
Est,  idem.  211).  For  these  reasons  this  petition 
cannot  be  granted,  but  it  may  be  withdrawn  for 
amendment. 

Opinion  by  Hamna,  J. 
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Vot.III.)     TUURSUAY,  NOV.  H.iU'ia.  (No.7. 


giiipremc  Court* 


Coxe  et  al.  v.  Deringcr  et  al.        June  2. 

Ejectment — Commiasioners^  sale  for  (axes — Act 
Of  March  29,  1S24,  compliance  with  «/^  re- 
qutrementi< — Ecicbnce —  Tax  uUts  generally. 

A  party  claimini^  ninl*T  a  commission«*r'rt  »1»*h.I  i.^  not 
reqaireil,  uminr  all  circumstances,  to  prove  the  pre- 
rpqiiisitfs  of  tlie  sale  positively.  Natunil  presmuptiou 
arising  fntni  clearly  proved  facts,  which  lea.l  to  a  belief 
that  lliM  directions  of  the  law  have  benn  fnlftlletl,  must 
Im»  submitted  to  a  jury  iu  this  as  in  other  cases. 

Plaintiffs  in  ejectment  claimed  nnder  a  commis- 
sioner's deed  by  yirtne  of  a  sale  for  taxes.  The  deed 
rt*«;it*'d  the  performance  of  all  the  reqnirements  of  the 
Act  of  29  March,  1824.  There  was  no  evidence  tend- 
ing to  impeacli  the  correctness  of  this  recital,  and  it 
was  proved  that  plaintiffs  had  paid  the  taxes  for  forty 
years  snbsfquent  to  the  sale  : 

Ueld,  thai  it  was  pntperly  left  to  the  jury  to  deter- 
mine opon  these  facts  whether  the  requirements  of  the 
act  had  been  oomplied  with. 

Tlie  defendnnts  having  put  in  evidence  a  treasurer's 
deed  to  the  commisiouHrs  dnted  Nov.  25,  1828,  in  their 
porise:«sion,  and  a  8ul»sequent  deed  from  the  commis- 
eiuners  to  defendant's  ancestor: 

//«/</,  tliat  the  omission  of  an  entry  of  t^'e  sale  on  the 
treasurer's  sale  book  for  1828,  a  letter  from  the  trea- 
surer to  the  plaintiff's  ancestor  written  in  relation  to 
the  payment  of  taxes  on  the  tract  in  controversy  in 
1829  after  thesale.  but  not  nientitming  the  sale,  and  his 
Fubsequent  receipt  ft»r  the  taxes  for  those  years,  were 
not  evidence  to  invalidate  the  treasurer's  deed. 

The  owner  of  land  having  reprularly  paid  taxes 
p/owptly  ill  biennial  periods  for  a  lung  lime,  and  the 
U.X  receipts  having  bten  destroyeil  : 

Iltld,  on  the  question  of  the  validity  of  the  tax  sale, 
that  it  was  for  the  jury  to  determine  from  such  evi- 
dence, whether  the  taxes  for  a  particular  year  had 
been  paid  jn  time. 

McReyuulds  r.  Longenberger  (7  Sm.  13),  distin- 
gnhihed. 

Error  to  the  Common  Pleaa  of  Luzerne  County. 

Ejectment,  bro-jght  iu  LS72,  l»y  T  T.  Derlnger 
and  others,  heirs  and  legal  representatives  of 
llenry  Deringer,  deceaseil,  ngiiin.st  Cliarles  S. 
Coxe  and  others,  for  a  tract  of  land  in  Sugar-loaf 
Township.  Luzerne  County,  surveyed  under  a 
warrant  of  1793,  granted  to  Samuel  Rope.  (The 
case  is"  reported  npt)n  a  former  writ  of  error,  J 
Wkbkly  Notes,  397,  May,  1«75,  when  a  venire 
de  novo  was  awarded  ) 

On  the  second  trial  (before  HARmNO,  P.  J  ) 
the  plaintifis  offered  in  evidence  a  tux  title  con- 
VoL.  IIL— 7 


sistingof  (1)  Assessments  on  Samuel  Rope  tract 
for  1818  and  1819.  (2)  Treasurer's  sale,  Nov. 
8, 1820,  to  commissioners.  (3)  Treasurer's  deed, 
Dec  2,  1820,  to  commissioners.  (4)  Commis- 
sioners'  8ale,  July  8,  1826,  to  Henry  Deringer 
and  T.  Arclitemaeht.  (5)  Commissioners*  deed, 
June  5,  1827,  to  Henry  Deringer.  The  defend- 
ants objected  to  this  deed,  for  the  reason  that  no 
compliance  had  been  shown  with  the  provisions 
of  the  Act  of  29  March,  1824  (Pui-d.  Dig.  1452), 
requiring  advertisement  and  public  notice.  The 
deed  reciting  that  the  directions  of  the  Act  had 
been  complied  with,  the  Court  overruled  the  ob- 
jection and  admitted  it,  and,  the  plain! iffs  having 
rested  their  case,  the  defendants  moved  for  a  non- 
suit o!i  the  ground,  inter  alia^  that  no  compliance 
wiih  the  requirements  of  the  said  act  had  been 
shown  in  the  case  of  the  commissioners'  sale  in 
1826.  The  Court  ruled  that  **  unless  further  tes- 
timony be  produced  by  plaintiffs  tending  to  raise 
a  presumption  of  law  or  of  fact  that  the  prelimi- 
nary requirements  of  the  Act  of  1824  were  com- 
plied with,  the  motion  for  a  nonsuit  would  be 
granted,"  and  permitte<l  the  plaintiffs  to  reopen 
their  case.  Plaintiffs  then  made  an  offer  in  writ- 
ing as  follows : — 

**  Plaintiffs  offer  t'»  show  from  the  records  of  tlie 
Treasarer'd  and  CommissionerH*  office,  that  at  the  time 
the  Samuel  Hope  tract  was  gold  Ly  the  treasurer  to 
the  commisHionerH  in  Novemher,  1820,  four  other 
tracts  were  sold  on  the  pame  day  in  the  names  of 
John  Brady,  Jonnph  Hrown,  John  McOowan,  an  I  Joh 
Rope,  and  at  the  sale  of  the  oonnuirtsioners,  July  8, 
182H,  they  sold  these  four  tracts  with  the  Samuel  Kojh 
tract  to  Henry  Deringer.  That  Henry  Deringer,  aftfr 
his  purchase  from  the  commissioners  iu  182  >,  paid  th*^ 
IHXH8  on  tht*se  «ev«ral  tracts,  which  belon;;  to  the  sanirt 
lH)dy  and  lie  contit^uous  and  near  to  each  other,  year 
hy  year  to  the  tn^a^arer,  until  liis  d^ath  in  1868,  with 
the  exception  of  ftuir  year-^,  from  1844  tolS4S;  that 
Henry  Dnringer  resiiied  iu  Philadelphia,  that  he  kept 
receipts  for  the  payment  of  tax«'S  on  these  several  tracts 
of  land  all  together  in  a  place  where  he  was  accustomed 
to  keep  his  valuable  papers  in  his  dMrelling-hoMse.  That 
after  his  death,  by  inadvert«:nce,  these  receijits  with 
other  papers  w.-re  dnstroyed;  to  be  followed  i^y  proof 
of  witnesses  who  Bavr  the  receipts  for  these  land.-^,  ih  t 
ihey  were  the  receipts  for  the  payment  of  taxes  on 
these  five  tracts  of  laud  from  182a  to  1844.'* 

The  defendants  objected  to  any  evidence  of 
payment  of  taxes,  if  offered  for  the  purpose  of 
raising  any  presumption,  either  of  law  or  fact, 
that  the  preliminary  requirements  of  the  Act  of 
1824  (Purdon's  Dig.  1452),  were  complied  with 
by  the  commissioner  who  sold  to  Henry  Deringer 
in  1S26.  The  Court  overruled  the  objection,  and 
admitted  the  evidence;  and  iHider  the  ruling,  a 
numlHT  of  witnesses  testified  to  Imving  examineil 
the  papers  of  Henry  Deringer,  and  to  the  exist- 
ence of  biennial  tax  receipts  covering  the  years 
from  132G  to  1844;  it  was  also  iii  evidence  that 
the  taxes  had  been  paid  to  the  time  if  his  death. 
Piain tiffs  )»roduced  the  tax  receipt  for  the  years 
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1828  and  1829,  dated  Jan.  5,  1830,  and  proved 
that  the  other  receipts  had  been  accidentally  lost 
or  destroyed.  Plaintiffs  gave  no  evidence  of  the 
dates  of  any  of  the  missing  receipts,  except  tliat 
for  the  years  1827  and  1828,  which  Mr.  C.  M. 
Deringer  testified  was  dated  Nov.  10,  1828.  The 
plaintiffs  also  offered  in  evidence  the  following 
letter  of  Znrah  Smith,  Treasurer,  to  Henry  Der- 
inger,  as  follows : — 

•  Wilkesbarre,  February  4,  1829. 

Pear  Sir: — Your  letter  of  30th  Jannary  last  came 
to  hand.  I  have  Pt»en  Mr.  Mjers ;  he  says  the  due  bill 
you  luention  was  given  as  part  payment  on  the  pur- 
chase of  the  five  tracts  of  laud,  to  wit : — 


Joseph  Brown 

$36.23 

John  or  Robert  Brady 

36.23 

John  McGowau    . 

36.23 

Job  Rope      . 

3G.23 

Samuel  Rope 

34.04} 

$178.90} 

The  amount  here  stated  Mr.  Myers  says  is  all  the 
mon«»ys  received  by  him,  which  appears  by  the  books 
of  the  county  was  all  he  accounted  for  at  settlement. 
If  he  is  corM*ct^  there  is  KtlU  a  deficit  of  the  taxes  of 
1826,  inasuiuoh  ns  the  ^taxes  of  twenty-six  are  not 
charged  in  the  transcript  of  t-ale.  The  sale  as  appears 
of  rnvord  charges  the  county  taxes  up  to  1825,  and  the 
road  taxes  up  to  *24.  The  sale  was  made  to  yon  on 
the  8th  day  of  July,  1826,  at  which  time  the  tax  for 
1826  conld  not  have  been  due,  and  the  taxes  of  '27 
were  not  assessed.  After  the  lands  go  out  of  the 
hands  of  the  commissioners,  they  cm  no  longer  levy 
a  tax  for  the  road,  wherefore  you  will  save  the  road 
taxe.s  from  '24  to  '27,  when  the  same  was  again  levied 
by  the  road  masters.  The  receipt  I  gave  to  Mr.  Bit- 
teiibeuder  includes  the  county  tax  of  1S27,  and  road 
taxes  of  1F27  and  '28,  though  Mr.  Myers  is  positive,  I 
say  he  maybe  in  an  error,  and  if  you  have  any  vouchers 
to  show  the  payment  of  the  same  for  1827,  county  or 
road  1827-28,  otherwite  than  by  the  hands  of  Mr.  Bit- 
ten bender,  your  money  ought  and  shall  be  refunded. 
Yon  say  that  you  have  Mr.  Myers'  receipt  for  the  taxes 
of  1827;  if  so,  pleai^e  forward  me  a  duplicate  of  the 
same,  which  will  set  the  matter  at  rest.  It  ought  to 
be  iu  the  following  form  : — 

T«iiro-    Co.     Crt.      r.d.       Rd. 
Acree.  Warraate«  namos.  sU.p.   1S2J.  li>27.  1SJ7.    I5J8.         Amt. 

400  Brown,  Joseph,  Sugar- 
loaf,  2.00  2.00  2.00  $5.00 
400  Brady,  Robert,  or  John,  2.00  2.00  2.00  G.OO 
4UvJ  McGowan,  John,  2  00  2.00  2.00  6.00 
400  Rope,  Job,  2.00  2.00  2.00  6.00 
372  Lope,  Samuel,  1.86  1.86  1.86  5.58 

Advertising,  2.60 


832.US 

The  foregoing  U  a  transcript  copy  which  I  rave  Mr. 
Bittebender  wliioh  shows  the  years  and  what  taxes 
Were  paid  by  him. 

rSigned,  Z.  Sicth,  Treasurer. 

To  Mr.  Hcnrt  Dkri.nouk. 

During  the  argument  of  the  counsel  first  speak- 
ing f«»r  the  plain  tiffs,. counsel  for  defendiints  asked 
the  Conrt  to  withdniw  from  the  jury  the  above 
letter  as  evidence  that  the  taxes  of  1827  were 
paid  to   Treasurer  flyers  ly  Henry  Deriuger. 


The  Conrt  denied  the  motion,  "for  the  reason 
that  no  evidence  had  been  given  of  their  payment 
to  Myers,"  to  which  defendants  excepted. 

There  was  only  sh^ght  evidence  of  the  actaal 
occnpation  of  the  Samuel  Rope  tract  by  either 
party  to  the  snit. 

The  plaintiffs  having  closed  their  ca.«c,  the  de- 
fendants offei*ed  in  evidence  two  tax  titles,  the  fir^t 
as  follows : — 

(1)  Assessment  Samnel  Rope  tract,  1826  and 

1827.  (2)  Deed  from  Treasurer  to  Commissioners, 
iu  defendants'  possession,  reciting  Trensnrer^s 
sale  to  Commissioners  for  tuxes,  November  25, 

1828.  The  second  was  (1)  Assessnieuts  Sam- 
uel Rope  tract,  1832  and  ^183  J.  (2)  Com  mis- 
sioners'  list  to  Treasurer,  showing  taxes  of  1832 
and  1833  unpaid.  (3)  Deed  from  Treasurer  to 
Charles  S.  Coxe,  dated  June  9,  1834,  reciting  sale 
made  same  day.  They  then  proved  payment  of 
taxes  by  C.  S.  Coxe  upon  the  land  in  contro- 
versy, continuously  from  the  year  1838,  inclusive, 
to  the  date  of  suit  brought,  and  gave  in  evidence 
the  following  entry  in  the  Commissioners'  trans- 
cript book,  showing  the  taxes  for  non-payment 
of  which  the  land  was  sold  by  the  Treasurer  to 
the  Commissioners  on  November  25,  1828,  and 
that  they  were  paid  on  January  10,  1829,  winch 
was  after  the  sale. 

Commissioners*  Transcript  Book,  p.  100. 

Henry  Dbringbr  to  Luzbrnb  Couktt,  Dr, 
Acres.     War.  Lamen.  Towathip.      Trs.     Co.      Kd.      Am't. 

400    Brown.  Joseph,  Sugarloaf,  1827     2        2 


400  Brady,  Robert, 

400  McGowan,  John, 

400  Rope,  Job, 

372  Rope,  Samuel, 


182S  2       6  CO 

1527  2        2 

1828  2       6  00 

1827  2        2 

1528  2       6  00 
1S27  2        2 

1828  2       6  CO 
]S27  1.8G  3.8G 
1S23  1.86     5  58 


Cr.  $J9  OS 

10  Jan.  1829,by  cashper  J.  BIttenbender,  Esq.,     29  58 

In  rebuttal   the  plaintiffs  made  the  following 
offer : — 

"riaintiflTs  counsel  offer  in  evidence  Treasurer's 
Sale  Book  from  1828  to  1830  of  Zurah  Smith  and  8. 
D.  Lewis,  the  witness  on  the  stand.  Treasurers.  This 
iu  ooiuiHctiou  with  other  entries  of  the  same  book  of 
the  Bauie  character,  and  like  entries  of  the  samt^  char- 
acter iu  ot.'.er  bouks  in  t  le  Treasurer's  office,  in  coii- 
uection  with  the  evidence  of  8.  T.  Lewis,  B»q.,  who 
was  Treasurer  of  the  county  in  1830,  and  who  suc- 
ceeded Zuiah  Smith  as  Treasurer  and  made  entries  in  . 
this  book  of  similar  chnracter.  This  for  the  pnipoj^e 
of  showing  that  the  taxes  of  1827  were  paid  before  the 
sale,  and  that  iio  sale  of  the  Samuel  Rope  tract  wan 
made  in  1828  ;  «nd  that  the  entry  *  Paid  before  sale" 
in  said  book  opposite  said  tract  was  in  pursuance  of 
th«  cu'»t«»m  of  marking  the  payment  of  taxes  which 
weri  made  after  the  entry  of  said  tracts  in  the  sale 
bcok  and  belore  the  day  of  sale  ;  and  that  the  tract 
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so  marked  was  not  debtor  to  the  ooanty  for  taxes,  and 
coald  uot  be  sold  for  the  taxes  so  appeariug  on  the 
sale  l>ook.  Also  for  the  purpose  of  showing  that  a 
record  of  Treasurer's  sales  was  kept  in  1828,  and  that 
no  sale  of  the  Samuel  Rope  tract  appears  thereou.*' 

The  defendant  objected  to  this  offer,  and  the 
Coart,  while  rejecting  it  for  some  of  the  pur- 
poses, admitted  it  "for  the  purpose  of  showing 
whether  the  Treasurer  made  an  entry  of  the  sale 
in  the  book  or  not.'' 

The  plaintiffs  then  made  the  following  offer  : — 

"  The  Court  having  admitted  in  evidence  the  entry 
made  in  the  Treasurer's  sale  book  of  182S  relating  to 
the  Samuel  Rope  tract  for  the  purpose  of  proving  that 
it  shows  no  sale  of  ihh  tract  iu  that  year,  plaintiffs 
now  offer  the  entire  record  of  the  Treasurer's  sales  of 
1828,  for  the  purpose  of  showing  how  the  record  was 
kept  by  the  Treasurer  in  reference  to  other  tracts, 
which  plainly  appear  to  have  been  sold  ;  for  the  pur- 
pose of  showing  to  the  Court  and  Jury,  when  taken  in 
connection  with  other  evidence  already  in  the  case, 
that  no  sale  was  made  of  the  Samuel  Rope  tract  in 
1828;  and  further  for  the  purpose  of  showing  that  in 
every  instance  where  the  entry  '  paid  before  sale'  ap- 
pears, the  record  shows  no  sale  of  the  tract  to  which 
such  entry  relates.*' 

This  offer  was  remitted,  with  the  exception  of 
the  words  "  paid  before  sale,"  which,  whether  in 
connection  with  the  Samuel  Rope  tracts  or  other 
tracts,  were  excluded. 

Defendants  presented,  inter  alia,  the  following 
points : — 

(I)  That  if,  while  the  lands  were  in  the  hands 
of  the  Commissioners  under  the  sale  of  1828,  and 
after  the  five  years  allowed  for  redemption  had 
expired,  a  subsequent  sale  was  made  by  the  Treas- 
urer in  1834,  such  sale  would  be  valid  as  against 
the  plaintiffs,  notwithstanding  the  fact  that  the 
lands  were  in  the  hand:?  of  the  Commissioner  at 
the  date  of  the  second  assessment  and  sale  ;  pro- 
vided that  the  jury  find  that  the  taxes  for  1827 
were  not  paid  before  the  sale  of  18:f8.  Ansiver. 
That  point,  as  1  understand  it,  is  affirmed  in  the 
general  charge. 

(3)  That  if  the  taxes  of  1827,  for  which  the 
Samuel  Rope  tract  was  sold  in  1828,  were  not 
paid  nntil  the  tenth  of  January,  1829,  the  sale 
of  1834  would  vest  a  good  title  in  the  defendant, 
Charles  S.  Coxe,  irrespective  of  the  fact  whether 
the  taxes  for  1832  and  1833  were  or  were  not 
paid  by  the  plaintiffs  prior  to  the  sale  of  1834. 
Annwer.  Thit  point  is  susceptible  of  some  expla- 
nation, but  we  affirm  iL 

(5)  That  the  parol  evidence  of  the  contents  of 
lost  instruments  of  writing  must  be  of  the  most 
positive  and  unequivocal  kind;  and,  as  in  this 
case,  none  of  the  witnesses  testifying  to  the  con- 
tents of  the  alleged  lost  receipts  for  the  taxes  of 
1832  and  1833,  have  proved  the  material  fact  of 
the  date  of  such  allegetl  receipts,  or  attempted  to 
give  the  contents  thereof,  such  parol  evidence  is 


inadmissible  to  destroy  the  Treasurer's  deed  of 
1834,  and  the  verdict  of  the  jury  must  be  for  the 
defendants.  Answer.  You  must  be  satisfied, 
gentlemen  of  the  jury,  that  the  taxes  for  those 
particular  years  mentioned  in  the  point,  were  paid 
before  sale.  We  repeat,  if  you  ore  satisfied  from 
all  the  evidence  in  the  case,  not  only  that  the 
taxes  were  paid,  but  paid  before  sale,  then,  to 
that  extent  the  point  is  negatived.  The  evidence 
must  stand  for  what  it  is  worth.  TBe  jury  are  to 
say  whether  it  is  satisfactory  testimony,  not  only 
of  the  payment  of  the  taxes,  but  of  their  payment 
within  the  required  time. 

The  Court  further  submitted  to  the  jury  the 
question  whether  Henry  Deringer  or  his  agent 
paid  the  taxes  for  1827  and  1828  before  the 
Treasurer's  sale  on  Nov.  25,  1828,  and  instructed 
them  that  if  they  found  that  the  taxes  were  not 
paid  until  after  the  sale,  their  verdict  must  be  for 
defendants.  As  to  the  question  whether  such  a 
sale  took  place,  the  Court  charged :  "  It  was  well 
said  by  counsel  for  plaintiffs  that  ordinarily  when 
a  treasurer  makes  a  sale  of  land  for  taxes,  he 
notes  it  upon  his  sale  book.  That  book  has  been 
put  in  evidence,  but  notwithstanding  the  common 
practice  referred  to,  it  does  not  show  that  any 
sale  of  the  Samuel  Rope  tract  took   place  in 

1828 Plaintiffs  adduce  the  omission 

as  one  of  the  circumstances  to  corroborate  their 
theory  that  no  sale  of  the  tract  was  made  at  that 
time.  You  are  to  consider  carefully,  gentlemen, 
the  evidence  presented  by  the  defendants  iu  this 
connection.  They  have  produced  a  deed  which 
recites  a  sale,  and  which,  unless  you  are  satisfied 
that  the  tax  was  paid  before  that  sale,  would  be 
good.  ...  In  the  discussion  of  this  branch  of 
the  case,  reference  has  been  made  to  a  letter  written 
by  Zurah  Smith  .  .  .  When  he  wrote  that  letter, 
if  the  theory  advanced  by  plaintiff's  counsel  be  true, 
there  had  been  dealt  a  staggering  if  not  a  fatal 
blow  at  this  very  title,  and  yet,  it  is  argued,  the 
probity  of  Znrah  Snith  is  conceded  on  all  sides. 

.  .  .  Again,  it  is  also  argued  that  Zurah 
Smith  continued  to  be  the  county  treasurer  until 
1830;  that  his  receipt  is  here  for  the  taxes  of  1823 
and  1829  ;  and  yet  when  he  executed  and  deliv- 
epedthat  receipt  to  Mr.  Deringer  or  his  agent, 
if  the  views  of*  the  counsel  for  the  defendants  are 
correct,  a  destructive  anfl  fatal  dagger  had  been 
sticking  for  two  whole. years  iu  the  very  heart  of 
Mr.  Deringer's  title.  *.  .  .  It  is  for  you  to 
consider  these  circumstances;  this  most  extraor- 
dinary state  of  things.  You  may  also  consider 
in  this  connection  the  condition  of  the  records  in 
relation  to  this  alleged  sale.''  As  to  the  treas- 
urer's sale  in  1834,  the  Court  said :  "  If  you  find, 
then,  gentlemen,  that  the  receipts  spoken  of  by 
the  Deringer  family  and  by  Mr.  Stewart  did  exist, 
covering  the  payment  of  taxes  for  1832  and  1 833, 
and  that  these  taxes  were  paid  before  the  sale  iu 
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1834,  then  that  sale  conveyed  no  title  whatever; 
it  was  utterly  valueless." 

Verdict  and  judgment  for  plaintiffs.  Defend- 
ants took  this  writ,  assi^ninjif  for  error,  inter  alia, 
the  admission  of  plaintiffh'  testimony  excepted  to 
as  above,  the  answer  of  the  Court  to  defendants' 
fifth  point,  and  those  portions  of  the  charge 
above  quoted. 

Franklin  B.  Goweii,  for  plaintiffs  in  error. 

The  assignments  of  error  may  be  grouped  under 
the  following  propositions : — 

(1)  That  a  plaintiff  in  ejectment,  claiming  under 
a  commissioner's  sale,  must  show  a  compliance 
with  the  preliminary  requisites  of  the  Act  of  29th 
March,  1824,  and  that  where  no  possession  of 
the  land  has  been  held  by  the  plaintiff,  and  the 
defendant  has  not  l)een  direlict,  no  presumption 
in  favor  of  the  plaintiff's  title  arises,  either  from 
lapse  of  time  or  from  payment  of  taxes. 

(2)  That  neither  any  entry,  nor  the  absence  of 
any  entry,  in  the  treasurer's  sale  book  of  1828, 
nor  the  letter  of  the  treasurer  dated  February  4, 
1829,  was  competent  evidence  to  prove  that  no 
sale  took  place  on  November  25,  1828,  or  to 
contradict  or  invalidate  the  treasurer's  deed,  made 
in  pursuance  of  such  sale. 

(8)  That  parol  evidence  of  the  contents  of  lost 
tax  receipts  is  inadmissible  to  invalidate  a  trea- 
surer's deed,  unless  such  parol  evidence  establishes 
the  material  fact  that  the  taxes  were  paid  prior 
to  the  sale. 

(4)  That  if  the  taxes  of  1827  were  not  paid 
nntil  after  the  sale  of  Noveml»er  25,  1828,  a  per- 
fect and  valid  title  passed  to  Charles  S.  Coxe  by 
the  treasurer's  sale  of  1834,  whether  the  taxes  of 
1832  and  1833  were  or  were  not  paid  prior  to 
that  sale. 

As  to  the  first  proposition,  the  curative  provi- 
sions of  the  Act  of  1815  do  not  apply  to  a  sale 
by  the  commissioners  under  the  Act  of  29lh 
March,  1824.  (Jenks  v.  Wright,  11  Sm.  410.) 
Hence  the  maxim  omnia  prsesumuntur^  etc. 
cannot  be  invoked  to  cure  the  defect.  In  Hoff- 
man u  Bell  (11  Sm.  444)  it  was  held  that  where 
taxes  had  been  paid  for  forty  years  under  a  tax 
title,  the  deed  of  which  had  been  executed  by  the 
treasurer  after  his  term  of  office  expired,  the  pay- 
ment of  taxes  raised  no  presumption  in  favor  of 
the  holder  of  the  tax  title.  Mere  lapse  of  time 
proves  nothing:  all  presumptions  from  lapse  of 
time  are  in  favor  of  the  party  in  possession. 
Alexander  v.  Priflli,  10  Wright,  C2. 
Hillary  v.  Waller,  12  Vesey,  Jr.,.239,  and  oases 
tbereiu  cited. 

As  to  the  second  proposition,  the  result  of  the 
reception  of  the  treasurer's  sale  book  and  the 
letter  of  the  treasurer  of  Feb.  4,  1829,  is  practi- 
cally to  maintain  these  propositions:  first,  that  a 
purchaser  at  a  tax  sale,  who  pays  the  purchase- 
money  and  receives  his  deed,  takes  nothing  by  his 


purchase  if  the  treasurer  omits  to  note  the  sale 
upon  his  sale  book,  or  records  the  sales  of  other 
tracts  in  a  manner  different  from  that  of  the  tract 
in  question  ;  and  secondly,  that  a  purchaser  of  a 
good  title  at  a  treasurer's  sale  will  lose  his  land 
and  have  his  deed  taken  for  naught,  if  at  any 
time  subsequent  to  his  purchase  the  treasurer 
holds  any  communication  with  the  prior  owner 
without  informing  him  of  the  sale. 

As  to  the  third  proposition,  no  case  can  arise 
more  clearly  showing  the  danger  of  the  extension 
of  the  ruling  in  McReynolds  v,  Longenberger  (7 
8m.  13).  If  there  is  any  presumption  that  the 
owner  of  land  has  discharged  his  duty  by  paying 
his  taxes,  it  is  overthrown  by  the  counter  one 
that  the  officers  did  not  violate  theirs  by  selling 
it  without  warrant. 

Aukeny  r.  Albright,  8  H.  157. 

The  opinion  of  this  Court,  when  this  case  was 
here  before,  certainly  did  not  mean  that  any  care- 
fully guarded  and  measured  instructions  to  tho 
jury  would  justify  the  Court  in  submitting  to 
them  evidence  of  payment  of  taxes  which  did  not 
afford  any  method  of  obtaining  the  date  of  such 
payment. 

As  to  the  fourth  proposition,  the  treasurer 
sold  the  Samuel  Rope  tract  in  1828  to  the  commis- 
sioners; while  yet  in  their  hands  it  was  again 
assessed,  and,  after  five  years  had  expifed  without 
redemption,  it  was  sold  by  the  treasurer  to  Chas. 
S.  Coxe.  Now  if  the  taxes  of  1827  were  not 
paid  before  the  sale  of  1828  (no  redemption  of 
that  sale  having  been  made),  it  follows  under  the 
ruling  of  Diamond  Coal  Co.  v.  Fisher  (7  H. 
267),  that  a  perfect  title  passed  to  Chas.  S.  Coxe 
by  the  sale  of  1834,  whether  the  taxes  of  1832 
and  1833  were  paid  or  not. 

Armstrong  and  Linn  (with  whom  were  C/ar- 
ence  Deringer  and  Stanley  Woodward),  contra. 

In  the  case  of  Jenks  v.  Wright,  cited  by  plain- 
tiffs in  error,  it  appeared  affirmatively  that  there 
had  been  an  attempt  to  acquire  title  by  a  purchase 
from  the  commissioners  at  private  sale.  The  case 
does  not  decide  what  amount  or  what  kind  of 
proof  is  sufficient  to  establish  the  requisites. 
From  the  recitals  in  the  deed  a  presumption  of 
regularity  arises. 

McCoy  w.  Michew,  7  W.  &  S.  386. 
McHeiiry  ».  McCall,  10  W.  466. 

The  payment  of  taxes  and  exercise  of  acts  of 
ownership  afford  a  presumption  of  title. 
Taylor  r.  Dougherty,  1  W.  &  S.  324. 

The  maxim  omnia  praesumuntur  applies  with 
peculiar  force  to  tax  titles. 

Cattle  V,  Brock  way,  12  Harris,  147. 
Alexander  r.  Busli,  10  Wr.  02. 

The  case  of  Hoffman  u  Bell,  cited  by  plain- 
tiffs in  error  only,  decides  that  the  payment  of 
taxes  by  a  stranger  for  twenty-one  years,  will  not 
raise  a  presumption  that  the  owner  has  conveyed 
to  him. 
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The  Ff cords  kept  l)y  the  treasurer  are  evidence. 
1  Greenl.  on  Evirleuoe,  §§  483-4-5. 
CiUtle  V,  Brookway,  8  Caaej,  49. 
Dikemau  v,  Parriah,  6  Barr.  21U. 
Kenuedy  r.  Dailej,  0  W.  271. 

Tax  hooks  and  receipts  for  taxes  are  evidence. 

Vaslbinder  v.  Wager,  6  Barr,  339. 
The  error  of  the  officer  will  not  deprive  the 
owner  of  his  land. 

Baird  p.  Cahoon,  6  W.  &  S.  540. 
A  recital  in  a  treasurer's  deed  for  unseated  land 
is  not  conclusive,  but  may  be  shown  to  be  errone- 
ous bj  the  sale  book  and  parol  evidence,  and  en- 
tries upon  the  books  in  the  treasurer's  office  are 
notice  to  parties  interested. 

Turner  v.  Waterson,  4  W.  &  S.  171. 
Cattle  V,  Brockway,  8  Ca^ey,  45. 

The  letter  of  Zurah  Smilh  was  received  with- 
out objection,  and  there  was  no  intimation  of  its 
not  being  legitimate  evidence  until  the  argument. 
It  was  then  too  late  to  withdraw  it. 

In  Coxe  V,  Deringer  (I  Weekly  Notes,  397) 
the  Court  say :  "  The  admission  of  the  evidence 
was  warranted  by  the  authority  of  MeReynolds 
r.  Loiigenl)erger  (7  Sra.  13),"  and  as  to  the  suf- 
ficiency of  the  evidence,  it  was  ranch  stronger 
than  that  in  Mclleynolds  u  L(Migpnl)erger.  Ihe 
case  of  Diamond   Coal  Co.  v.  Fisher,  cited  by  ;  surer  had  gone  out  of  office,  and,  IhereFore.  wiih 


reguhirly  on  this  tract,  wiih  a  slight  exception, 
for  nearly  forty  years.  It  is  not  the  cose  of  one 
setting  up  payment  of  taxes  against  another  in 
actual  possession,  exercising  rights  of  ownership 
under  a  claim  of  title.  The  payment  of  taxes 
will  not  stand  for  actual  ])<)ssession  to  support  a 
title  uudr  theStauiie  of  Limitations,  but  it  is 
an  assertion  of  tiile  of  a  decided  character;  so 
much  so,  it  will  extend  even  a  lorlions  ])Osse8sion 
beyond  the  ;Wis2)o.s.sr.s.sio  of  a  trespasser.  (Mc- 
Call  V.  Neely,  3  Watts,  73;  Hester  v.  Riehle, 
7  Watts,  37;  Criswell  v.  Altcmus,  Iliid.  580.) 
It  was  said,  in  our  former  ojnnion,  the  county 
being  the  owner  of  the  land  the  oomini«sioners 
conveyed,  the  deed  of  June  6,  1827,  ncited  the 
performance  of  the  directions  of  the  net,  and  this 
sale  has  never  been  impeached  by  the  county. 
The  conclusion  then  stated  was,  tiint  the  facts 
were  for  the  jury,  upon  the  question  whether  the 
directions  of  Act  of  Assembly  ha  I  been  complied 
with  (Opinion  of  Woodward,  J.,  32  Legal  In- 
telligencer, 283.;*  In  Jenks  v.  Wright\ll  P. 
P.  Smith,  610)  there  was  direct  and  positive 
proof  that  the  sale  was  private,  and  the  eat  not 
pursued.  So  in  Hoffman  v.  Bell  (II  P.  F. 
Smith,  444),  the  deed  was  made  after  the  trea- 


plaintiffs  in  error,  differs  from  this,  inasmuch  as 
iti  the  former  it  appeared  that  taxes  were  assessed 
and  remained  due  and  unpaid,  whereas,  in  this 
ctise,  the  argument  assumes  that  no  taxes  were 
due  in  1834  to  warrant  a  sale.  Whatever  effect 
the  sale  of  1834  may  have  upon  the  title  acquired 
by  the  county,  that  sale  was  void  as  against  t  he  title 
of  Henry  Deringer,  the  fortner  owner,  because  it 
does  not  appear  that  an  account  was  kept  with 
the  tract  for  five  years,  as  required  by  law,  and 
if  the  taxes  were  paid  before  sale,  then  there  were 
no  taxes  remaining  due  or  unpaid,  and  conse- 
quently there  was  no  authority  to  make  any  sale 
whatever  which  could  effect  the  title  either  of 
Deringer  or  the  county.  Upon  the  ])ropriety  of 
submitting  the  evidence  in  the  case  to  the  jury, 
we  refer,  in  addition  to  the  cases  already  cited,  to 

Tanner  r.  Hughes,  3  Sm.  289. 

Lackawanna  Iron  Co.  v.  Fates,  5  Sm.  90. 

Fintt  Nat.  Rank  v.  McMaingle,  19  iSm.  156. 

McClinlockf  in  reply. 

Oct  10.  The  Court.  It  will  be  sufficient  to 
consider  the  four  propositions  i)resenled  by  the 
plaintiffs  in  cfror,  instead  of  discussing  the  spe- 
cifications of  error  in  detail.  The  first  proposi- 
tion cannot  be  sustained.  There  were  facts  to 
be  submitted  to  the  jury  on  the  question  whether 
the  requirements  of  the  Act  of  29lh  March, 
1S24,  bad  been  complied  with  by  the  commis- 
sioners in  making  the  sale  to  Henry  D.eringer, 
of  June  5, 1827.  There  had  been  no  actual  pos- 
session of  the  Samuel  Rope  tract  until  very  re- 
cently.      Henry    Deringer   had   paid   the  taxes 


out  authority.  In  no  case  has  it  been  decidt^l 
that  the  party  claiming  under  a  commissioner's 
deed  must  prove  the  prerequisites  of  the  mh 
positively,  «nd*^r  all  circumstances.  Natural  pre, 
sumptiou  arising  from  clearly  proved  facts,  which 
lead  to  a  belief  that  the  directions  of  the  law 
have  been  fulfilled,  must  be  submitted  to  a  jury 
iu  this  as  in  other  cases. 

The  second  proposition  is  sustained  on  the 
ground  of  the  insufficiency  of  the  evidence  to 
overturn  the  fact  of  the  sale,  set  forth  in  the 
treasurer's  deed  of  1828  to  the  commissioners. 
This  fact  lies  at  the  foundation  of  the  title  of 
the  county,  of  which  the  primary  evidence  is  the 
deed  ilself.  There  are  some  recitals  in  a  irea. 
surer's  deed  which  are  only  secondary  evidence, 
and  where,  to  support  a  sale,  the  recitals  may  be 
corrected  by  the  original  documents,  liM)m  which 
the  recitals  were  derived.  (Turner  v.  Waterson, 
4  W.  &  S.  171.)  But  a  sale  is  an  independent 
fact  ill  itself,  not  necessarily  the  subject  of  an 
entry  in  an  original  document,  unless  it  liapi)ens 
to  be  made  voluntarily  by  the  treasurer.  The 
law  requires  no  entry  of  it.  The  sale  is  itself  an 
original  act,  done  in  pais,  or,  as  it  were,  out  of 
doors,  and,  in  point  of  time,  follows  all  the 
documentary  entries  relating  to  the  tax  for 
which  the  sale  is  njade.  It  has  nothing  original 
to  be  referred  to,  by  way  of  correction.  Hence, 
the  treasurer's  deed  is  the  primary  and  best,  and, 
it  may  be,  the  only  evidence  of  the  fact  of  a  salt. 


*  [1  Weekly  Notes,  397-401.] 
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The  sale  is  a  necessary  act,  without  which  no 
deed  can  be  made.  The  deed,  when  delivered,  is, 
therefore,  the  proper  evidence  of  the  sale  set 
forth  in  it,  and  cannot  be  avoided  by  loose  and 
inconclusive  evidence  that  no  sale  was  made. 
Nothing  less  than  clear  and  strong  evidence  of 
no  sale  having  been  made,  should  be  permitted  to 
overturn  the  solemn  deed  of  the  ofiBcer  of  the 
)aw.  Any .  other  rule  would  render  tax  titles 
very  insecure. 

This  deed  is  found  in  the  possession  of  the  de- 
fendants over  forty  years  after  its  date,  and  is 
given  in  evidence  by  them  at  the  trial.  No  ob- 
jection is  made  to  the  deed  itself  for  any  defect 
on  its  face,  and  no*  evidence  was  given  t^  prove 
non -delivery  to  the  commissioners,  or  that  they 
came  to  its  possession  surreptitiously.  On  the 
contrary,  it  came  before  the  jury  wiih  the  ordi- 
nary indicia  of  delivery,  which,  in  the  absence  of 
countervailing  proof,  are  legally  suflBcient,  ac- 
cording to  the  following  cases:  (Blight  u 
Schenck,  10  Barr,  2^5 ;  Rigler  v.  Cloud,  2  Har- 
ris, 361;  Stinger  u  Com'ih,  2  Casey,  428.) 
Justice  Sharswood,  remarking  upon  the  case  of 
Blight  u  Schenck,  said  that  *Mt  recognized  the 
doctrine  that  where  an  instrument  is  found  sealed 
and  delivered,  and  there  is  nothing  to  qualify  the 
delivery  but  the  keeping  of  the  deed  in  the  hands 
of  the  executing  party — nothing  to  show  that 
he  did  not  intend  it  to  operate  immediately — that 
it  is  a  valid  and  cflectual  deed,  and  that  delivery 
to  the  party  who  is  to  take  by  it,  or  any  other 
)>erson,  for  his  use,  is  not  imperative."  (Penna. 
Co.  for  Ins.  etc.  v.  Dovey,  16  P.  F.  Smith,  267.) 

This  case  does  not  need  the  doctrine  of  that 
case.  Here  we  have  not  only  the  signing,  sealing, 
and  acknowledgment,  but  possession  by  a  subse- 
quent purchaser  under  a  tax  sale  of  1834,  to 
whom  it  would  be  probably  delivered  by  the 
commissioners,  who  suffered  the  land  to  be  sold 
for  the  taxes  of  1832,  1833,  assessed  in  his  name. 
But  it  is  not  necessary  to  strengthen  the  pre- 
sumption of  delivery,  for  both  the  plaintiffs  and 
the  defendants  in  error  have  argued  the  case,  as 
one  of  a  delivered  deed,  and  that  the  purpose  of 
the  evidence  was  to  bhow  that  tl  ere  was  no  sale 
to  support  the  deed. 

This  brings  us  to  the  sufficiency  of  the  evidence 
relied  on.  The  first  two  facts,  on  which  most 
reliance  is  placed,  are  that  the  treasurer  made 
entries  of  the  sales  of  other  tracts  at  the  same 
time,  and  made  none  of  the  sale  of  this  tract. 
What,  then,  is  the  fact  itself  as  to  the  Samuel 
Kope  tract,  the  only  one  we  are  concerned  in,  and 
what  is  the  value  of  the  fact  ?  The  fact  is  simply 
an  omission — a  failure  merely  to  make  an  entry ; 
and  its  value  uncertain.  Was  it  a  failure  of 
inadvertence,  or  of  intention  ?  Was  it  a  slip  of 
memory,  or  because  no  sale  was  made?  Who 
can  say  with  certainty  ?     The  treasurer  has  made 


no  entry  of  a  sale,  but  will  this  fact  overturn  a 
sale  he  alleges  he  made,  and  which  he  has  com- 
municated in  the  most  precise  form,  by  a  deed 
solemnly  executed  and  delivered,  under  the  re- 
sponsibility of  his  office,  and  the  sanction  of  his 
oath  t  Surely  a  solemn  affidavit  cannot  be  blown 
away  by  such  a  breath  as  this.  Siili  worse  and 
weaker  are  the  next  two  facts  relied  on,  viz  ,  that 
the  treasurer  on  the  4th  of  February,  1 829,  wrote 
a  letter  to  Henry  Deringer,  and  did  not  mention 
that  the  land  had  been  sold  to  the  commissioners 
in  1828,  and  that  afterwards  he  received  the  taxes 
of  1828  and  1829,  of  Deringer,  and  said  nothing 
of  a  sale  in  1828,  for  the  taxes  of  1827.  IfZurah 
Smith,  the  treasurer,  were  a  party  to  be  affected 
by  his  own  acts  or  omissions,  there  would  be 
room  for  argument.  But,  after  the  sale  of  1 828, 
he  had  no  power  whatever  by  acts  or  declarations, 
much  less  by  mere  omissions,  to  impair  the  deed 
he  had  before  solemnly  and  officially  executed  and 
delivered.  The  title  under  that  deed  was  not  to 
be  withered  by  his  breath,  or  his  omission  to 
speak  of  that  which  did  not  concern  him.  Frail, 
indeed,  would  be  the  tenure  of  any  purchaser 
under  such  a  deed,  could  such  evidence  be  used 
half  a  century  afterwards  to  stifle  its  voice. 

Of  the  same  character  are  the  omissions  of  the 
commissioners  to  perform  the  subsequent  duties 
devolved  on  them  by  the  Act  of  Assembly.  Such 
irregularities  are  unfortunately  too  frequent.  And 
what  makes  the  error  of  the  Court  more  hurtful, 
was  the  language  and  tone  of  the  charge,  ii)»un 
these  weak  and  inconclusive  facts.  Referring  to 
the  letter  of  February  4,  1826,  the  Judge  nuid  : 
"When  Znrah  Smith  wrote  that  letter,  if  the 
theory  advanced  by  the  plaintiffs' counsel  be  true, 
there  had  been  dealt  a  staggering,  if  not  fatal 
blow,  at  this  very  title."  And  referring  to 
Smith's  receipt  for  the  taxes  of  1828-9,  he  said: 
"And  yet,  when  he  executed  and  delivered  that 
receipt  to  Mr.  Deringer,  or  his  agent,  if  the 
views  of  the  counsel  for  the  defendants  are  cor- 
rect, a  destructive  and  fatal  dagger  had  been 
sticking,  for  two  whole  years,  in  the  very  heart 
of  Mr.  Deringer's  title."  The  language  of 
hyperbole  is  suited  to  the  purpose  of  the  advo- 
cate, who  would  enforce  his  thought  by  striking 
and  intense  expressions,  in  order  to  deepen  its 
effect,  and  by  the  exaggeration  lead  the  minds  of 
his  hearers  into  the  fever  of  his  own  heated  fatcy. 
But  weak  and  inconclusive  facts,  when  thus  pre- 
sented by  a  judge,  can  only  mislead.  Jurors, 
catching  the  tone  and  temper  of  their  conclusions, 
from  the  strong  and  figurative  style  of  the  judge, 
fail  to  give  to  the  facts  their  true  weight,  which 
a  cool  and  fair  statement  is  calculated  to  produce. 
There  is  clear  error  in  the  10th  specification. 

The  third  proposition  of  the  plaintiffs  in  error 
cannot  be  sustained.  There  was  such  evidence  of 
the  time  of  the  payment  of  the  taxes  of  1832 
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and  1833,  us  was  properly  submitted  to  the  jury. 
It  came  from  several  witnesses,  not  being  confined 
to  C.  M.  Deringer.  It  appeared  that  the  re- 
ceipts were  continuous  and  complete,  in  biennial 
periods,  from  tlie  year  1826  until  the  year  1844; 
a  lapse  intervening?  tlien  for  four  years;  and  be- 
ginning agaiu  in  1849  they  continued  in  the  same 
manner  until  1:568.  They  were  regular  in  their 
fdrm,  character,  and  time  of  payment  early  in  the 
year.  An  illustration  of  their  form,  etc.,  was 
given  in  the  receipt  of  January  6th,  1830,  viz.,  a 
statement  in  transcri|)t  form  of  the  five  tracts  be- 
longing to  Mr.  I>eringer,  giving  the  names, 
quantities,  localities,  and  taxes  for  each  tract  for 
the  two  preceding  years,  Fummed  up  together, 
and  a  receipt  at  the  bottom  for  the  entire  amount, 
with  date.  This  precise,  methodical,  and  regular 
]>ayraent  of  the  taxes  on  all  the  five  tracts,  early 
in  the  year,  was  strong  evidenc*e  of  Mr.  Deringer's 
punctuality.  It  proved  his  deep  interest  in  the 
subject,  which  was  not  likely  to  fail  in  perform- 
ance of  his  duty  to  protect  himself. 

It  was  a  very  natural  conclusion  that  a  man 
who  always  paid  his  taxes  promptly  in  biennial 
l»eriod,  previous  to  the  time  of  sale,  would  have 
paid  them  iu  time  in  1832  and  1833.  This, 
therefore,  was  a  question  for  tlie  jury,  and  not  the 
court.  Yet  we  arc  not  unmindful  of  the  necessity 
of  holding  a  party  to  strict  proof  of  the  iime  of 
)>ayment,  when  its  purpose  is  to  defeat  a  tax  sale. 
The  doctrine  of  McReynolds  v,  Longenl)erger 
(7  P.  F.  Smith,  13),  ought  not  to  be  curried  be- 
yond its  fair  import.  No  question  arose  iu  that 
case  u|>on  the  sufficiency  of  the  evidence,  as  to 
the  time  of  payment,  as  shown  in  the  receipts, 
which  had  been  destroyed,  and,  indeed,  no  olijec- 
tion  was  taken  to  the  deposition  on  the  score  of 
time.  The  questions  in  this  court  arose  upon  the 
exclosion  of  j)arts  of  the  deposiiion  ot  the  person 
who  was  the  administrator  of  the  owner,  who  had 
testified  to  the  finding  of  the  tax  receipts  in  their 
proper  places,  among  the  muniments  of  the  own- 
er's title ;  and  the  points  decided  were,  that  no 
proof  of  their  destruction  by  fire,  and  of  their 
apparent  official  character,  and  the  lapse  of  time 
since  their  dates,  being  over  thirty  years,  the  evi- 
dence of  their  existence,  character,  and  possession 
was  competent,  iji  order  to  receive  ])roof  of  their 
contents.  The  chief  question  was,  whether  such 
instruments,  when  accompanying  the  possession 
and  title  of  the  land,  proved  themselves  after  a 
lapse  of  thirty  years  ?  What  would  have  been 
their  effect  had  the  deposition  been  read,  and  no 
other  evidence  of  the  time  of  the  payment  of  the 
taxes  than  the  mere  years  for  which  the  taxes 
were  assessed,  had  been  off'ered,  was  not  deter- 
mioed.  We  make  these  remarks  to  guard  against 
any  inference  that  we  now  mean  to  give  that  case 
a  wider  range  than  its  true  character  imports. 
As  this  judgment  must  be  reversed  for  error 


under  the  second  proposition,  it  is  unnecessary  to 
consider  the  alleged  contradiction,  stated  in  the 
fourth  proposition,  between  the  answers  of  the 
Court  to  the  defendant's  first  and  third  points, 
and  that  ]>art  of  the  charge  asserting  that  the 
sale  of  1834  was  valueless,  if  the  taxes  for  1832 
and  1833  had  been  paid  by  Mr.  Deringer.  No 
such  contradiction  need  take  place  in  a  future 
trial. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Aqnew,  C.  J.  Williams,  J.,  ab- 
sent. 


May,  *75,  117.  May  16. 

Blair  Iron  &  Goal  Go.  v.  Lloyd. 

Land — Trespana  quare  claiutum  /regit — Dam- 
ages, measure  of— Errors  and  appeals — Ten- 
-  dency  of  charge  of  the  Court, 

Iu  actions  of  tre.spa»8  quare  clausumfregit,  unless  the 
alleged  trespass  is  wilful,  or  proceeds  from  recklesd- 
uess  or  gro-8  carelessueas,  ouly  compensatory  damages 
oan  be  recovered. 

Although  a  single  sentence  called  ont  of  a  charge, 
while  htaniling  alone,  might  be  so  interpreted  as  to 
contain  an  erroneous  exposition  of  the  law,  yet  if  the 
connection  and  whole  current  of  the  charge  show  that 
such  was  not  the  meaning  of  the  Court,  and  that  it 
was  scarcely  p«>ssible  the  jury  could  have  so  uudei- 
stood  it,  the  judgment  will  uot  be  reversed. 

Error  to  the  Common  Pleas  of  Blair  County. 

Trespass  quare  clausum  fregit  by  Lloyd 
against  the  Blair  Iron  &  Coal  Company,  to  re- 
cover damages  resulting  from  an  alleged  wrong- 
ful entry  by  the  defendants^  servants  on  the  plain- 
tifl^s  lands. 

Upon  the  trial  it  appeared  that  the  defendants, 
who  were  the  owners  of  lauds  adjacent  to  those 
of  the  plaintiff,  had  passed  the  boundary  line,  and 
removed  a  considerable  quantity  of  ore.  The 
Court  below  (Dean,  P.  J.)  charged,  inter  alia, 
as  follows: — 

"Where  a  trespass  has  been  inadvertently  com- 
mitted, where  the  conduct  of  the  trespasser  mea- 
sured by  the  ordinary  standard  of  morality  and 
care,  the  standard  exemplified  in  the  rule,  *Do 
unto  others  as  you  would  have  others  do  unto 
you,*  and  where  the  trespasser  is  not  chargeable 
with  fraud,  violence,  or  gross  negligence,  the 
value  of  the  property  taken,  if  it  is  a  mineral, 
after  deducting  all  just  expenses  for  mining,  is 
the  proper  measure  of  damages.  This  compen- 
sates the  wronged  party,  and,  in  such  a  case,  is 
all  that  should  be  allowed. 

''If  the  defendants,  acting  in  the  mistaken  be- 
lief that  the  ore  was  upon  their  own  land,  mined 
and  used  it,  they  should  only  pay  the  value  of  it 
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at  the  rooalh  of  the  mine,  after  deducting  the  ex- ' 
pense  of  putting  it  there — all  just  expenses  of, 
patting  it  there.  While  the  law  permits  you  to  | 
fix,  and  entrusts  to  you  the  duty  of  fixing  the 
measure  of  damages,  to  punish  the  wilful  wrong- 
doer, as  well  as  to  comfiensate  the  injured  party, 
it  would  be  an  outrage  and  a  wrong  to  impose 
upon  a  party  guilty  only  of  unintentional  trespass 
SI  penalty  in  damages  greater  than  the  value  of 
The  ore.  Not  unfrequently,  as  we  have  no  doubt 
it  has  come  within  your  observation,  it  happens 
that  the  rights  of  others  are  infringed  upon  by 
ordinarily  prudent  men  in  the  prosecution  of  a 
lawful  business  without  intentional  wrong,  or  sel- 
fish purposes.  All  prudent  and  cautious  men 
may  be  led  into  mistakes.  For  a  trespass  result- 
ing from  such  want  of  intention,  or  in  the  absence 
of  wilfulness,  the  law  imposes  no  penalty  beyond 
compensiilion  to  the  injured  party. 

[■*  If  the  weight  of  the  evidence  satisfies  you 
that  defendants  wilfully  took  ore  from  the  plain- 
tiflPs  lands,  or  if  the  evidence  satisfies  you  they 
were  guilty  of  recklessness  and  gross  negligence, 
did  not  take  such  care  as  ordinarily  prudent  men 
should  take  under  such  circumstances,  you  can 
give  a  larger  sum  than  would  merely  compensate 
the  plaintiff — you  can  give  what  is  called  vindic- 
tive or  exemplary  damages  ;  the  measure  of  dam- 
age in  such  case  is  for  you  ;  you  are  not  restricted 
to  the  value  of  the  property  taken,  you  can  punish 
the  defendants  by  compelling  them  to  pay  more 
than  an  amount  which  would  make  whole  the 
plaintiff — such  amount  as  would  deter  other  wil- 
ful and  wanton  or  reckless  trespassers  from  j^he 
commission  of  like  offences."] 

Verdict  for  the  plaintiff  for  $14,100,  and  judg- 
ment thereon. 

The  defendants  took  this  writ,  assigning  for 
error  that  portion  of  the  charge  within  brackets. 

Banks,  LandiSf  Hevrit,  and  Elder,  for  the 
plaintiffs  in  error. 

Except  in  cases  of  oppression,  outrage,  and  vin- 
dictiveness  on  the  part  of  the  trespasser,  damages 
for  a  trespass  must  only  be  compensatory. 
Rose  V,  Story,  1  Birr.  190. 
Good  V,  Mylin,  8  Barr.  51. 
Ainer  v,  Lons;dtrethf  10  Barr.  145. 

In  the  charge  the  Court  placed  a  trespass  pro- 
ceeding from  negligence  in  the  same  category  with 
a  wilful  trespass.  It  is  of  no  consequence  whether 
the  negligence  be  gross  or  ordinary;  in  neither 
case  ought  punitive  damages  be  allowed. 

S.  8.  Blair  and  />.  J.  Neff,  conira. 

When  negligence  amounts  to  recklessness,  in  the 
eye  of  the  law  it  is  malicious,  although  no  actual 
hostile  purpose  existed,  and  will  render  the  party 
guilty  of  it  liable  to  punitive  damages. 
SeHly  V.  Allien,  11  Stn.  305. 

In  those  cases  of  gross  fault,  it  is  difficult  to 
distingui>h  lietwcen  a  mere  neglect  and  a  mali- 
cious design  that,  beaides  the  reparation  lor  injury 


done,  demands  some  punishment  of  the  person 
offending. 

May  22.  The  Court.  It  is  assigned  for  error 
that  the  Conrt  below  charged  the  jury  that  the 
defendant  was  liable  for  vindicatory  or  exemplary 
damages,  for  the  want  of  such  care  as  ordinarily 
prudent  men  would  take  under  the  circumstances. 
This  single  sentei  ce  culled  out  of  the  charge, 
standing  alone,  might  be  so  interpreted;  but  its 
connection,  and  the  whole  current  of  the  charge 
show  that  the  Court  did  not  mean  po  to  charge, 
and  that  it  is  scarcely  possible  the  jury  could  have 
understood  the  Judge  to  mean  this.  Jt  is  very 
clear  that  the  instruction  as  to  vindicatory  dam- 
ages was  applied  by  the  Court  only  to  a  wilful 
trespass,  or  to  one  proceeding  from  recklessness 
and  gross  negligence;  and  so  the  counsel  of  the 
defendant  below  understood  him,  for  his  excep- 
tion to  the  charge  was  that  the  Conrt  instructed 
that  vindictive  damages  might  be  allowed,  if  the 
trespass  was  the  result  of  culpable  or  gross  negli- 
gence. 

Per  Curiam.  Judgment  affirmed.  Wil- 
liams, J.,  absent. 

[See  Little  Schuylkill  Nav  Co.  r.  Frencli,2  Wbeklt 
Notes,  718;  Carmau  r.  Claiion  Riv.  Nav.  Co  Id.  72U. 
Cf.  Wash.  Ins.  Co.  r.  Roseuberger,  ante,  lU,  and  cases 
cited  in  note.] 


Mar.  '76,  6.  Mar.  20, 

The  Burgess  and  Council  of  the  Borougli  of 

Bethlehem  v.  The  Perseverance  Fire  Co.,  No.l. 

Corporation — Fire  Company — Charitable  vse 
—  Ownerahip  of  property — AHUunipsit —  When 
not  maintainable — Remedy  for  convtraion  of 
property. 

Ai«Bampsit  does  not  lie  for  the  valne  of  chattels 
seizfil  under  a  claim  of  right  and  without  fraud,  where 
there  has  been  no  conversion  of  the  chattt'ls  into 
money,  and  no  ciroumstancert  from  whicli  the  law 
woulil  imply  Fuch  a  conversion,  or  would  imply  a 
contract  to  pay  tlie  valne. 

A  fire  company  incorporated  for  the  di-clared  pur- 
pose of  protecting  the  projHsrty  of  its  feliow-citiZfU.-* 
from  fire,  holds  all  property  acquired  by  it  in  trnst  for 
that  purpose,  but  the  riirhts  of  the  cestuis  que  trustt^t 
therein  can  only  l>e  protected  and  enforced  by  and 
through  the  Courts. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Assumpsit  by  tlie  Perseverance  Fire  Company, 
No.  1,  against  the  Burgess  and  Council  of  the 
Borough  of  Bethlehem.  Plaintiflfs  relied  on  the 
common  counts,  and  furnished  thereunder  a  bill 
of  particulars  which,  in  addition  to  items  of  $1000 
for  money  loaned,  and  $150  for  money  paid,  con- 
tained the  following  item  : — 

"  Also  to  recover  the  valne,  with  interest,  of  the 
articles  and  property  specified  in  the  schedule  hereto 
annexed,  which  said  articles  and  property  were  uu' 
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lawfull/,  forcibly,  and  tortioaslj  takHn  from  the  pos- 
RHSsion  of  the  plaiutiffR,  whose  property  they  were,  by 
the  defendants,  and  converted  by  the  defendants  to 
dffeudants'  own  use/' 

The  schedule  included  a  hand  engine,  a  hose 
cnrriage,  a  pair  of  horses,  and  various  articles 
composing  the  apparatus  and  equipments  of  a 
fire  company,  the  whole  being  valued  at  $3907. aO. 
Defeudauts  pleaded  non-assumpsit,  payment  with 
leave,  etc.  At  the  trial  (before  Meyers,  P.  J  ) 
the  following  facts  appeared  in  evidence :  For 
more  than  forty  years  prior  to  their  incorpora- 
tion in  1853,  plaintiffs  had  existed  as  a  Ore  com- 
pany. Their  fire  aj>paratus  had  originally  been 
furnisljed  by  the  Moravian  Society,  and  included 
an  old  hand  engine,  supposed  to  have  been  built 
in  London  in  1692.  Between  1851  and  1853 
the  fire  company,  with  the  aid  of  money  derived 
from  a  concert,  and  from  subscriptions  from  the 
citizens  of  Bethlehem,  purchased  another  hand 
engine.  In  1853  plaintiffs  were  incorporated  by 
the  Court  of  Common  Pleas  of  Northampton 
County,  under  the  Acts  of  April  6,  1791,  and 
April  8,  1833,  their  object,  as  set  forth  in  their 
constitution,  being  "the  protection  of  the  pro- 
)»erty  of  our  fellow-citizens  from  fire."  About 
this  time  the  company  erected  on  engine  house 
on  land  l)elonging  to  the  Bethlehem  Water  Com- 
pany, and  incurred,  in  so  doing,  an  indebtedness 
of  $500.  This  land  was  afterwards  conveyed  to 
the  Borough  of  Bethlehem,  who  also  paid  a  bal- 
ance of  $400  remaining  of  the  indebtedness  of  the 
fire  company  on  the  engine  house.  At  various 
times  after  their  incorporation,  ]>lain tiffs  pur- 
chased with  money  derived  from  balls,  fairs,  con- 
certs, and  voluntary  subscriptions,  principally 
from  the  citizens  of  Bethlehem,  a  hose  carriage, 
a  pair  of  horses,  and  other  property  set  forth  in 
the  schedule  annexed  to  their  bill  of  particulars. 
They  also,  by  means  of  a  gift  enterprise  in  1869, 
raised  $1000,  which,  with  $3000  raised  by  the 
Borough  of  Bethlehem,  was  applied  to  the  pur- 
chase of  a  steam  fire  engine.  After  the  purchase 
of  this  latter  engine  the  borough,  without  objec- 
tion from  the  fire  company,  sold  the  hand  engine 
which  had  been  purchased  by  the  company,  and 
received  the  proceeds.  In  July,  1872,  the  town 
council  passed  an  ordinance  creating  a  fire  de- 
partment composed  of  the  volunteer  companies, 
and  providing  for  the  election  of  a  chief  engineer. 
By  another  ordinance  they  provided  for  the  wear- 
ing of  a  uniform  badge  by  every  member  of  the 
fire  department.  Plaintiffs  participated  in  the 
election  of  a  chief  engineer,  and  its  members  wore 
the  badge  of  the  fire  department.  In  July,  1873, 
the  Bethlehem  Water  Board  jmssed  a  resolution 
that  the  old  hand  engine  of  the  Moravian  S'>ciety, 
which  had  remained  in  pos.session  of  plaintiffs, 
should  be  removed  to  the  museum  of  the  Young 


Men's  Missionary  Society.  Plaintiffs,  who  valued 
this  engine  as  a  relic,  refused  to  obey  this  resolu- 
tion. On  July  3,  1873,  these  facts  were  re- 
ported to  the  town  council  of  Bethlehem,  who 
were  also  informed  that  threats  had  been  made  to 
destroy  the  old  engine.  Thereupon  the  council 
passed  a  similar  resolution  to  that  passed  by  the 
water  board,  and  also  resolved  to  proceed  in  a 
body,  together  with  the  police  force  of  the 
borough,  to  the  engine  house  of  plaintiffs,  and 
forcibly  remove  the  old  engine  to  the  museum, 
which  they  accordingly  did.  On  the  evening  of 
the  same  day,  a  large  number  of  the  members  of 
the  fire  company  being  present  at  the  engine 
house,  an  informal  and  irregular  meeting  was 
held  at  which  a  motion  was  made  to  disband. 
Plaintiffs*  witnesses  testified  that  no  vote  was 
taken  on  this  motion,  while  defendants'  witnesses 
testified  that  the  motion  was  carried  nnanimously. 
It  was  undisputed,  however,  that  an  inventory 
was  made  of  the  company's  property  ;  that  some 
of  the  members  tore  their  photographs  from  a 
large  frame  in  the  engine  house,  and  took  away 
their  hats,  belts,  shirts,  etc.  ;  and  that  a  list  of 
the  remaining  property  claimed  by  the  company 
was  handed  to  a  police  officer  of  the  borough 
who  was  present.  After  the  meeting  the  high 
constable  of  the  borough,  by  the  orders  of  the 
town  council,  locked  one  of  the  doors  of  the  en- 
gine house  and  took  away  the  key.  The  next 
morning  the  chief  engineer  of  the  fire  department, 
who  had  been  present  at  the  meeting  of  the  pre- 
vious night,  made  an  official  report  to  the  town 
council  that  the  company  had  disbanded.  Coun- 
cil immediately  appointed  a  committee  who,  to- 
gether with  the  chief  engineer,  took  charge  of 
the  apparatus  of  the  fire  company.  Afterwards, 
under  the  authority  of  the  council,  a  new  com- 
pany was  organized,  to  whom,  on  July  12,  1873, 
was  delivered  plaintiffs'  apparatus.  In  the  mean- 
while, on  July  7,  1873,  plaintiffs  brought  this 
suit ;  first,  to  recover  the  $1000  paid  by  them  in 
the  purchase  of  the  steam  engine,  and  the  further 
sum  of  $150  which  had  been  paid  by  them  for 
the  repair  of  the  same,  and  secondly  to  recover 
the  value  of  the  apparatus  which  had  been  pur- 
chased by  the  company  including  the  hand  engine 
sold  by  the  borough,  and  the  hose  carriage, 
horses,  etc ,  taken  possession  of  by  the  borough 
as  aforesaid. 

On  the  trial  defendants  presented  the  following 
points,  all  of  which  were  answered  in  the 
negative : — 

*'  That  the  engines,  hose  carriage,  and  other 
apparatus  for  the  extinguishment  of  fires,  held 
by  a  fire  company,  which  has  been  paid  for  by 
money  subscribed  directly  or  indirectly  by  the 
citizens  of  a  town,  or  raised  by  taxation,  is  held 
by  such  fire  company  in   trust  for  the  citizens 
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of  Fuch  town,  subject  to  the  control  of  the  consti- 
tuted authorities  of  such  manicipalitj,  and  such 
l^ie  company  has  no  title  to  Bell  the  same." 

*'  That  there  was  neither  an  express  nor  an 
implied  contract  on  the  part  of  the  borough  to 
pay  the  plaintiffs  the  value  of  the  fire  apparatus 
and  other  property,  and  the  plaintiffs  therefore 
cannot  recover.') 

The  Court  charged  inter  alia  as  follows : 
["While  there. might  have  been  a  concurrent 
remedy  in  a  Court  of  Equity,  or  by  mandamus, 
yet  these  plaintiffs,  if  thty  had  the  legal  title  to 
the  property,  which  they  allege  the  defendants 
took  and  retained  possession  of  forcibly  and 
without  their  consent,  and  under  circumstances 
which  would  entitle-  them  to  recover  against  a 
stranger,  had  a  right  to  have  and  maintain  a 
common  law  action  against  these  defendants.] 
.  .  .  It  is  contended  on  the  part  of  the  plaintiffs 
that  if  the  jury  find  from  the  evidence  that  they 
were  the  lawful  owners  of  the  property  mentioned 
in  the  bill  of  particulars,  and  that  the  defendants 
forcibly  and  without  plaintiffs'  consent  took  out 
of  their  possession  this  property  and  retained  it ; 
that  they  have  the  right  to  waive  the  tort,  and 
recover  the  value  of  the  same  with  interest  in 
this  form  of  action  under  the  count  for  money 
had  and  received.  We  say  to  you  that  such  is 
the  law,  and  it  is  immaterial  whether  you  find  that 
they  held  such  property  absolutely  or  in  trust  for 
the  uses  and  purposes  provided  for  by  their 
charter.  ...  If  there  was  property  on  the  3d 
of  July  up  to  the  8th,  that  belonged  exclusively 
to  the  plaintiffs,  and  which  was  taken  by  force 
and  against  the  consent  of  the  plaintiffs  out  of 
their  possession,  and  retained,  then  the  plaintiffs 
can  recover  the  value  of  the  property,  in  this 
case,  with  interest  from  that  date,  without  having 
made  a  demand.  If  defendants,  being  the  owners 
of  the  engine  house  and  believing  that  plaintiffs 
had  disbanded  and  abandoned  their  property, 
only  went  there  to  secure  the  pro])eity  and  were 
willing  to  deliver  it  up  again  on  demand,  there 
can  be  no  recovery  unless  plaintiffs  prove  an  ex- 
press demand  before  suit. 

Verdict  andjudgmentfor  plaintiffs  for  $2975.1 4. 
Defendants  took  this  writ  of  error,  assigning  for 
error  the  refusal  of  their  points  and  that  part  of 
the  charge  inclosed  in  brackets. 

W,  E.  Dost^r  and  Edward  J,  Fox,  for  plain- 
tiffs in  error. 

The  engines,  hose  carriage,  and  other  appara- 
tus for  the  extinguishment  of  fires,  which  were 
purchased  by  money  which  was  either  subscribed 
by  the  people  of  Bethlehem,  or  which  was  the 
proceeds  of  fairs,  concerts,  or  similar  enterprises 
for  raising  money  among  the  people  of  Bethle 
hem,  were  not  the  property  of  the  plaintiffs,  but 
were  simply  held  in  trust  by  them  for  the  use, 
benefit,  and  advantage  of  the  people  of  Bethle- 


hem in  i)rotecting  their  property  from  fire,  and 
this  trust  was  a  charity  over  which  a  court  of 
equity  had  jurisdiction. 

Magill  r.  Brown,  Brightly's  Rep.  405. 

Thomas  r.  Kllmaker,  1  Pars.  Eq.  Ca.  107. 

Pepper's  Estate,  1  Pars.  Eq.  Ca.  430. 

Wiighttr.  Liuu,  9  Barr,435. 
That  the  fire  company  were  not  the  absolute 
owners  of  the  fire  apparatus,  appears  from  the 
fact  that  when  the  volunteer  fire  system  in  Phila- 
delphia was  abolished,  it  required  an  Act  of  As- 
sembly to  enable  the  companies  to  sell  their  pro- 
pertv. 

Act  of  May  28, 1872,  P.  L.  1171. 
The  borough  of  Bethlehem,  being  a  municipal 
corporation,  was  the  only  legal  representative  of 
the  people  of  Bethlehem,  and  had  in  charge  every- 
thing that  concerned  the  general  good  and  related 
to  the  public  welfare. 

Dillon  on  Muu.  Cor.,  vol.  i.  p.  92-93. 
If  these  propositions  are  true,  it  wou!d  be 
strange,  indeed,  if  a  recovery  could  l»e  permitted 
in  this  action.  Because  it  would  permit  an  asso- 
ciation of  men,  to  whose  care  and  keeping  had 
been  committed  trust  property  to  be  used  in  pro- 
tecting its  owners  from  the  ravages  of  fire,  to  re- 
cover the  value  of  that  properly  from  the  cestuiH 
que  trustent,  who  had  resumed  the  possession  of 
that  proi)erty,  because  the  association  had  both 
refused  and  neglected  to  use  that  property  in  the 
extinguishment  of  fires. 

If  this  was  trust  property  held  for  a  charitable 
use,  a  court  of  equity  has  exclusive  jurisdiction 
over  it. 

Thomas  r.  Ellinaker,  ^u/ira,  oitiug  King  r.  Marquis 
of  Stafford,  3  T.  R.  646. 

Act  of  June  16,  lb36,  Purd.  Dig.  569,  pi.  1. 

Foley  r.  Tovey,  4  Sm.  192. 

Kisor's  Appeal,  1  I  Sin.  428. 

Roshi*8  Appeal,  19  bm.  467. 

There  was  no  evidence  that  the  borough  con- 
verted any  of  this  property  to  their  own  use  be- 
fore suit  brought.  They  did  not  deliver  the  pro- 
perty to  the  new  company  until  July  12,  and  suit 
had  been  brought  July  7,  up  to  which  time  the 
defendant  had  merely  taken  possession  of  pro- 
(>erty  which  had  been  abandoned  by  plaintiffs. 
In  such  a  case  trover  cannot  be  supported  with- 
out proof  of  a  demand  and  refusal. 
1  Chitty  Pleading,  ISo. 

H.  Oreen  and  W,  W.  Schuyler ,  contra. 

It  is  not  necessary  for  us  to  dispute  the  pro- 
position that  the  property  held  by  plaintiff  was 
subject  to  the  supervision  of  the  courts,  as  pro- 
perty held  upon  a  charitable  use.  But  in  this 
case  it  was  sought  to  make  plaintiffs  subject  not 
to  the  courts,  but  to  the  town  council  of  Bethle- 
hem, an  irresponsible  body  of  laymen,  having  no 
judicial  power  whatever,  and  who  seized  plaintiffs' 
property  without  notice,  and  without  any  hearing, 
or  any  opportunity  to  plaintiffs  to  be  heard  in 
their  own  defence.     Even  if  plaintiffs  were  but 
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trnstees  of  their  property,  they  held  the  lepol  title 
to  it,  and  could  hring  this  common  law  action  for 
its  value,  and  since  the  borough  of  Bethlehem 
did  not  fuinish  the  money  for  the  purchase  of 
plaintiffs'  property,  they  were  not  the  ceduis  que 
irxiHlent,  At  the  mo§t,  the  cases  cited  by  the  de- 
fendants only  hold  that  snch  properly  is  held  for 
a  charitable  use,  and  in  subject  to  the  control,  not 
of  the  borough,  but  of  the  courts.  If  defendants 
unlawfully  took  possession  of  plaintiffs'  property, 
the  latter  had  the  right  to  waive  the  tort,  and  re- 
cover the  v:4lue  of  the  property  in  assumpsit. 
The  questions  of  ownership  and  of  the  nnlawful 
taking  were  prof>erly  left  to  the  jury,  and  were 
decided  by  them  in  favor  of  the  plaintiffs. 

May  8.  Tub  Court.  Two  controlling  ques- 
tions arise  under  the  eighteenth  assignment  of 
error.  The  one  involves  a  consideration  of  the 
rights  of  the  defendant  in  error  in  the  property  in 
question,  the  other  whether  it  has  selected  the 
jiroptr  form  of  action  to  assert  those  rights.  The 
defendant  in  error  was  duly  incorporated  by  the 
Court  of  Common  Pleas  of  Northampton  County 
on  the  6th  of  October,  1853.  The  company  had 
had  an  existence  and  organization  as  a  fire  com- 
pany for  some  fifty  years  prior  to  its  incorpora- 
tion. The  application  for  the  charter  avers  **  that 
the  said  corporation  is  intended  to  be  situated  in 
the  borough  of  Bethlehem,  in  the  said  county  of 
Northampton."  The  charter  declares  that  the 
incorporators  have  for  their  "  object  the  protec- 
tion of  the  property  of  our  fellow-citizens  from 
fire."  Thus  the  sole  purpose  for  which  it  was 
incorporated  is  clearly  and  distinctly  expressed. 
Its  object  was  not  for  the  private  gain  and  profit  of 
its  members,  but  for  the  public  benefit ;  it  existed 
for  no  other  or  different  pur|)ose.  The  property 
which  it  acquired  in  aid  of  its  object,  was  there- 
lore  for  charitable  uses.  While  the  statute  of  43 
Eliz.,  C.  4  of  charitable  uses,  is  not  extended  to 
Pennsylvania,  yet  the  principles  of  it,  as  applied 
by  Chancery  in  England,  have  long  been  recog- 
nized as  in  force  here  by  common  usage.  (Wit- 
luan  V.  Lex,  ITS.  &  R.  88  ;  Babb  v.  Read,  6 
Rawle,  151;  Methodist  Church  u.  Remington,  1 
Watts,  218;  Magill  v.  Brown,  C.  C.  U.  S. 
Brightly's  Reports,  347  ;  Thomas  t\  Ellmaker,  1 
Pars.  Select  Eq.  Cases,.  98  ;  Pepper's  Will,  Idem, 
436  ;  7  Johns.  Ch.  294  ;  Wright  v.  Linn,  9  Barr. 
435.)  In  most  of  these  cases  the  rule  was  applied 
to  voluntary  associations  or  unincorporated  com- 
panies. When  applied  to*  incorporations  the 
reason  is  stronger  and  the  duty  of  a  Court  of 
equity  nnder  our  statute  is  free  from  doubt. 

The  first  section  of  the  Act  of  6th  April,  1791, 
(3  Sm.  L.  20)  authorized  the  incorporation  of 
citizens  of  the  commonwealth,  for  "  any  literary, 
charitable,  or  religious  purposes."  Section  one 
of  the  Act  of  8th  of  April,  1833  (P.  L  238), 
extends  the  provisions  of  the  previous  Act  to  bene- 


ficial societies  and  associations,  and  to  fire  engine 
and  hose  companies.  Section  two  declares  that 
all  corporations  established  under  the  foregoing 
Act,  and  all  that  may  hereafter  be  incorporated 
under  this  Act.  shall  be  able  and  capable  in  law 
to  take  and  hold  real  and  personal  estate,  to  be 
employed  and  disposed  of  according  to  the  objects, 
articles,  and  conditions  of  the  instruments  upon 
which  the  said  corporations  are  respectively  as 
aforesaid  formed  or  established,  or  according  to 
the  articles  and  by-laws  of  said  corporations  re* 
spectively,  or  of  the  will  and  intention  of  the 
donors. 

The  fire  apparatus  of  this  company  was  origin- 
ally  furnished  by  the  Moravian  Society,  which  was 
the  owner  of  all  the  real  estate  in  Bethlehem, 
until  a  few  years  prior  to  the  incorporation  of 
the  company.  As  additional  and  improved  appa- 
ratus was  required,  it  was  provided  by  subscrip- 
tion or  by  fairs,  concerts,  and  similar  enterprises. 

Within  the  limits  of  its  charter  the  defendant 
in  error  had  all  the  rights  of  a  corporation.  It 
held  the  legal  title  tp  property.  Yet  it  held  in 
trust  for  the  uses  and  purposes  of  its  creation, 
that  was,  for  the  protection  of  the  property  of 
its  fellow-citizens  from  fire.  It  had  no  right  to 
divest  it  of  that  general  trust  nor  to  divert  it  from 
that  general  purpose.  \i  may  in  good  faith  dis- 
pose of  any  specific  article,  using  the  proceeds 
thereof  in  the  acquisition  of  new  or  improved 
apparatus,  to  be  used  for  the  purpose  mentioned 
in  its  charter.  Into  whatever  form  the  company 
changes  the  property,  the  trust  still  inheres.  It 
cannot  sell  it  and  divide  the  proceeds  among  the 
members.  The  company  held  its  property  subject 
to  the  supervisory  power  of  a  Court  of  Equity. 
By  the  thirteenth  section  of  the  Act  of  13  June, 
1836,  the  Supreme  Court  and  the  several  Courts 
of  Common  Pleas  are  given  all  the  jurisdiction 
and  jjowers  of  a  Court  of  Chancery  so  far,  inter 
alia,  as  relates  to  the  supervision  and  control  of 
all  corporations,  other  than  those  of  a  municipal 
character.  It  is  true  that  among  the  enumerated 
powers  vested  in  the  corporate  officers  of  a 
borough  by  section  two  of  the  Act  of  3d  April, 
1851  (Purd.  Dig.  168),  is  one  "to  make  regula- 
tions relative  to  the  cause  and  management  of 
fires"  and  to  **  authorize  the  borough  authorities 
to  appropriate  money  for  the  purchase  of  fire- 
engines,  for  the  use  of  said  boroughs,  and  to  fire 
companies."  But  a  right  to  make  a  general  regu- 
lation relative  to  the  management  of  fires,  gives 
no  right  to  the  borough  authorities,  to  take  out 
of  the  possession  of  an  incorporated  company,  the 
fire  engines  and  apparatus  which  are  not  owned 
by  the  borough.  It  is  not  given  to  the  borough 
authorities  to  decide  that  the  company  has  for- 
feited all  its  rights  to  the  possession  and  custody 
of  the  property  it  holds  in  trust,  and  therefore  has 
no  rights  entitled  to  respect.     The  borough  may 
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pnrchafie  and  own  fire  engines  and  apparatus,  or 
it  may  appropriate  money  as  a  donation  to  a  fire 
company  to  assist  in  tneir  purchase.  What  the 
borongh  owns  herself  she  may  take  possession  of 
and  control  or  sell.  What  an  incorporated  com- 
pany owns  the  borongh  cannot  control  in  that 
manner.  In  case  the  contributors  to  the  erection 
of  a  ciinrcb  edifice  discover  the  corporation  is  not 
using  it  according  to  the  trnst  for  which  it  is  held, 
surely  it  will  not  be  contended  that  they  on  their 
own  motion  can  go  and  take  adverse  possession 
of  the  building.  The  property  does  not  belong 
to  the  contributors,  but  to  the  corporation,  to  be 
used  by  the  corporation  according  to  its  charter. 

The  same  principle  applies  to  a  fire  company. 
Whatever  may  be  subscribed  or  otherwise  donated 
is  given  to  the  corporation  to  l)e  used  by  it  for 
the  object  and  purpose  declared,  in  its  charter. 
The  rights  of  cesiuis  que  truatent  therein  must 
be  protected  and  enforced  in  and  through  the 
Courts.  (Roshi's  Appeal,  19  P.  F.  Smith,  462.) 
The  fire  company  is  the  legal  custodian  of  the 
property,  and  is  entitled  to  notice  and  hearing 
before  its  rights  shall  be  impaired. 

Nor  was  the  corporation  deprived  of  this  right 
by  the  fact  that  a  portion  of  its  members  assem- 
bled without  notice  and  in  an  irregular  manner, 
and  favored  the  disbandinc:  of  the  company.  The 
action  thus  had  was  insufficient  to  work  a  legal 
dissolution  of  the  corporation  or  destroy  its  rights 
of  property.  The  first  section  of  the  Act  of  9th 
of  April,  1856  (Purd.  Dig.  285,  pi.  21),  pre- 
scribes  the  manner  in  which  a  corporation  may 
be  dissolved  on  its  own  petition  by  the  Common 
Pleas  of  the  proper  county.  A  temporary  non- 
user  of  the  property  did  not  divest  the  rights  of 
the  company  therein.  (Wright  v.  Linn,  supra; 
McKissick  V.  Pickle,  4  Harris,  148.) 

We  conclude,  therefore,  that  the  plaintiff  in 
error  has  no  just  cause  to  complain  of  the  answers 
of  the  Court  in  regard  to  her  asserted  claim  of 
right  to  the  possession  of  the  property. 

The  tenth  assignment  strikes  at  the  form  of  the 
■action.  The  declaration  was  in  assumpsit.  This 
action  cannot  be  sustained  unless  there  was  an  ex- 
])ress  contract,  or  unless  the  law  will  imply  a  con- 
tract. (I  Chitt.  Plead.  99.)  It  does  not  lie  for 
a  chattel  illegally  detained.  (Willet  v.  Wiliet,  3 
Watts,  277.)  The  plaintiff  cannot  waive  the  tort 
and  recover  the  value  of  the  goods  unless  the  tort 
feasor  has  sold  the  article  and  received  the 
money  (Idem  ;  Oilman  v.  AVilhur,  12  Pick.  120)  ; 
or  wliere  he  has  taken  it  as  merchandise  to  mar- 
ket for  the  purpose  of  sale,  and  in  the  al)sence  of 
any  evidence  to  rebut  the  presumption  of  a  sale 
and  receipt  of  the  money.  (McCullough  t?.  Mc- 
Cullough,  2  Harris,  295.)  This  case  was  cor- 
rectly said  to  be  ruled  l»y  Longchamp  v.  Kenny 
(1  Douglass,  137,  K.  13.),  but  in  referring  to  that 


case,  the  remarks  of  Mr.  Justice  Huunside  are 
calculated  to  convey  a  wrong  im|)re8sioti  as  to  the 
extent  to  which  it  goes.  The  facts  of  the  case 
were,  that  tickets  for  a  masquerade  party  had 
been  delivered  to  each,  plaintiff  and  defendant,  to 
8ell  and  account  for,  or  rfeturn  after  the  party. 
The  defendant  got  possession  of  one  ticket,  that 
had  l)een  delivered  to  the  plaintiff;  on  demand 
the  defendant  refused  to  pay  for  it  or  to  give  any 
satisfactory  answer.  Thereupon  the  plaintiff  paid 
for  it,  and  then  brought  suit  against  the  defend- 
ant. The  declaration  was  for  money  had  and  re- 
ceived, and  for  money  paid.  In  delivering  the 
opinion  of  the  Court,  Lord  Mansfield  said  :  *-^  If 
he  sold  the  ticket  and  received  the  value  of  it,  it 
was  for  the  plaintiff's  use,  because  the  ticket  was 
his.  Now  as  the  defendant  has  not  produced  the 
ticket,  it  is  a  fair  presumption  that  he  has  sold  it." 
Hence  that  case  was  ruled  on  the  presumption 
thatthe  defendant  had  actually  received  the  money 
for  the  ticket.  If  goods  be  sent  to  a  merchant 
who  refuses  to  receive  them  because  they  are  not 
such  as  he  ordered,  and  under  pretext  of  re-deliv- 
ering them  substitutes  spurious  articles,  and  the 
genuine  ones  are  not  returned  or  accounted  for, 
the  owner  may  waive  the  tort  and  recover  the 
price  for  which  they  may  be  presumed  to  have 
been  sold  by  the  defendant,  in  an  action  for  money 
had  and  received,  but  not  for  goods  sold  and  de- 
livered. (Grayv.  Griffith.  10  Watts,  431.)  Where 
one  tortiously  in  possession  of  another's  goods 
converts  them  into  money  or  securities,  assumpsit 
for  money  had  and  received  maybe  maintained. 
This  Court  is  governed  by  equitable  principles, 
and  the  action  lies  only  where  the  defendant  ex 
seqiioet  bono  ought  to  refund  the  money  received. 
(Deysher  v.  Triel>el,  14  P.  F.  Smith,  383.)  In 
many  cases  where  the  defendant  has  received 
goods  wrongfully,  a  contract  for  the  purchase 
will  be  inferred,  and  the  i)laintiff  may  waive  the 
tort  and  recover  the  amount  in  an  action  for 
goods  Sold  and  delivered.  (1  Leigh's  Ni.si  Prius, 
91.)  But  if  there  be  no  unfair  dealing  or  other 
circumstances  from  which  an  implication  may 
arise  under  such  a  count,  a  recovery  cannot  be 
had  of  the  value  of  s|»ecific  articles  in  the  pos- 
.*«ession  of  the  defendant  claimed  as  the  properly 
of  the  plaintiff.     (Deysher  v.  Triebel,  supra.) 

Turning  to  the  facts  in  this  case,  we  find  that 
the  borough  authorities  took  possession  of  the 
property  on  the  3d  of  July,  1873,  by  exercising 
dominion  and  control  over  it.  They  retained  it 
in  its  specific  form  when  this  suit  was  brought 
four  days  thereafter.  The  possession  was  not 
taken  fraudulenily,  but  under  a  claim  of  right. 
No  conversion  of  it  into  money  or  securities  had 
taken  place.  It  was  merely  detained  and  held. 
No  implied  contract  or  receipt  of  money  can  l)e 
implied;  the  whole  evidence  rebuts  any  such  pre- 
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sumption.  It  follows,  therefore,  that  this  assign- 
ment only  is  sustained,  and  for  that  reason  the 
judgment  must  be  reversed. 

Judgment  reversed. 

Opinion  bj  MEacuR,  J.   Williams,  J.,  absent. 


July,  '75,  150.  June  5. 

Saydure,  Watson  &  Go.  v.  Enight. 

Remote  and  proximate  cause — Fire  communi- 
caled  by  burning  oil — Concurring  negligence. 

Per  Paxsow,  J.  I  fear  wo  are  carrying  the  doctriuft 
of  uegligeuce  too  far,  and  that  with  its  eztHDBion.  and 
the  dispositiou  of  the  modern  juryman  to  be  generona 
with  the  property  of  oth«»r  per><oDS,  it  will  become 
unsafe  for  a  man  to  embark  in  any  business  involv- 
ing the  use  of  au  element  of  danger. 

[In  this  case,  which  was  decided  June  9,  1876, 
reported  2  Weekly  Notes,  713,  the  foliowinj? 
dissenting  opinion  by  Paxson,  J.,  was  accidentally 
omitted  to  be  filed  until  October  23,  1876.  In 
view  of  matters  specially  referred  to  therein,  the 
following  supplemental  report  of  testimony  and 
points  is  published,  which  should  be  read  in  con- 
nection with  the  original  report.] 

On  the  trial,  W.  S.  Raydure,  one  of  the  defend 
ants,  and  other  witnesses,  testified  to  the  follow- 
ing effect : — 

Oil  in  a  tank  is  not  liable  to  ignite  by  a  spark 
falling  into  it,  nor  by  anything  but  a  blaze.  It 
is  customary  in  the  oil  regions  to  leave  tanks  an- 
covered. 

The  fire  was  discovered  about  10  o'clock  A.  M. 
on  June  22,  1872,  a  very  warm,  bright  day,  with 
a  southwesterly  wind.  The  tank  and  derrick  both 
caught  fire,  but  the  derrick  was  saved  by  means  of 
water  from  a  donkey  engine  pump.  During  the 
fire  in  the  tank,  and  after  it  had  been  burning  for 
about  two  hours,  a  large  portion  of  the  oil  was 
drawn  off.  There  was  some  water  in  the  bottom 
of  the  tank,  the  steam  from  which  caused  the 
remainder  of  the  oil  to  boil  up,  when  the  tank 
gave  way  or  exploded,  scattering  the  burning  oil 
in  every  direction,  and  driving  every  one  away. 
At  that  time  the  plaintiff^s  engine  house  caught 
fire  and  burned  down.  Prior  to  this  occurrence 
the  fire  was  under  control ;  it  was  suppo.sed  that 
all  danger  was  over,  and  people  had  dis)>ersed 
During  the  time  which  intervened  between  the 
beginning  of  the  fire  and  the  bursting  of  the  tank, 
the  plaintiff's  engine  house  could  have  been  luken 
down  and  moved,  in  which  ca.<:e  little  or  no  d:im- 
age  would  have  occurred  to  his  engine,  etc. ;  but 
it  could  not  have  l>eeu  moved  after  the  oil  boiled 
over,  as  when  the  tank  gave  way  the  fire  was  "  all 
around  in  a  moment" 

C.  K  Knight,  the  plaintiff,  being  on  the  stand, 


his  counsel  asked  him  what  damage  resnlted  to 
him  from  the  stoppage  of  his  working  and  by  the 
fire.  Objected  to  l)ecause  such  damages  were 
contingent  and  uncertain ;  admitted;  exception. 
Theanswer  was,  that  the  interruption  of  the  labor, 
and  the  men,  for  the  time,  was  about  $20,  and  the 
witness's  time  $5  per  day.  (Fifth  specification  of 
error.) 

The  defendants'  points  .  (other  than  those 
recited  in  the  former  report  of  the  case),  with  the 
answt-ra  of  the  Court  thereto,  were  as  follows: — 

(I)  The  defendants  had  a  right  to  place  their 
pum))ing  tank  where  it  was  built,  and  of  such 
size  as  they  pleased,  and  to  run  an  engine,  and 
erect  smoke-stacks,  to  pujmp  their  well,  where  they 
did,  and  to  nse  wood  for  fuel  if  they  chose,  with* 
out  being  charjroable  with  negligence  toward  the 
property  of  their  neighbors.  Answer.  This  point 
is  affirmed  with  this  qualification  :  If  the  oil  tank 
where  the  fire  occurred  was  left  uncovered,  and 
you  find  from  the  evidence  that  fire  from  the 
smoke-stack  of  defendants'  engine  ignited  the  oil 
in  the  tank,  this  would  not  render  the  defendants 
liable  unless  you  find  it  was  an  act  of  negligence 
on  the  part  of  the  defendants  to  thus  leaveUhe  tank 
uncovered.  Negligence,  in  its  application  to  the 
facts,  was  the  want  of  that  care  which  a. person  of 
ordinary  prudence  under  the  circumstances  should 
exercise.  (2)  If  the  defendants  were  prosecuting 
their  business  of  pumping  oil  in  the  usual  way, 
with  the  customary  appliances  and  appendages, 
and  an  accidental  fire  occurred  in  their  works,  that 
communicated  with  and  burned  the  property  of 
the  plaintiff,  no  liability  attaches  to  them  in  con- 
sequence thereof,  even  if  the  fire  originated  in 
some  negligence  in  the  proper  care  of  their  own 
property.  Answer,  If  the  burning  oil  in  the  tank 
set  fire  to  and  destroyed  or  injured  plaintiff's  pro- 
perty, then  it  was  the  natural  and  proximate 
cause,  and  the  point  is  answered  in  the  negative. 
(3)  Unless  the  jury  believe  from  the  evidence 
that  the  defendants'  tank  ignited  by  fire  coramu^ 
nicated  from  their  smoke-slack,  that  the  tank  was 
uncovered,  and  that  it  was  negligence  to  leave  it 
uncovered,  the  plaintiff  cannot  recover.  Answer. 
The  3d  point  is  affirmed.  (6)  That  the  evi- 
dence  shows  that  the  plaintiff  was  but  part  owner 
of  a  fraction  of  property  injured  by  the  fire,  and 
cannot  sue  alone  and  recover  for  his  fractional 
interest  in  the  property,  held  in  part  ownership 
with  others.  Ansiver.  The  6th  point  is  answered 
in  the  negative.  (7)  If  the  plaintiff  had  time 
and  opportunity  to  have  taken  and  removed  his 
engine  house  after  the  damage  became  apparent, 
and  he  ncirlected  to  do  so,  he  was  guilty  of  neg- 
ligence, and  contributed  to  the  disaster,  and  there- 
fore cannot  recover.  Ansivf'r,  The  7lh  point  is 
answered  in  the  affirmative. 

The  answers  to  the  defendants'    points    were 
excepted   to   generally,    before  verdict,  but  the 
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answers  to  the  3d,  6th,  and  Tth  points,  were  not 
assigned  for  error. 

Paxson,  J.  That  the  verdict  in  this  ease  was 
wrong,  and  should  havQ  been  set  aside  by  the 
Court  below,  is  obvious.  The  undisputed  testi- 
monj  was  that  the  plaintiff  had  ample  time  to 
have  taken  down  his  engine-house,  and  remove  it 
after  the  fire  commenced,  and  if  he  had  done  so 
he  would  have  sustained  no  damage.  He  was, 
therefore,  guilty  of  contributory  negligence,  and 
the  Court  so  told  the  jury  in  its  answer  to  the 
defendant's  seventh  point.  Notwithstanding  this 
direction  the  jury  disregarded  the  evidence,  and 
found  a  verdict  for  the  plaintiff.  The  failure  of 
the  Court  below  to  set.  the  verdict  aside  is,  of 
course,  no  ground  of  error;  but  it  furnishes  nn  ad- 
ditional reason  why  we  should  reverse  the  judg- 
ment if  the  record  discloses  any  real  error. 

I  think  the  admission  of  plaintiff's  evidence 
embraced  in  the  fifth  specification  was  clearly 
erroneous.  He  was  allowed  to  prove  his  loss 
from  the  interruption  of  his  business.  The  mea- 
sure of  damages,  if  he  was  to  recover  at  all,  was 
the  injury  to  his  property  by  the  fire.  Authority 
is  not  needed  for  such  a  self-evident  proposition. 

I  also  think  that  under  all  the  facts  of  this 
case,  the  defendant's  first,  second,  and  third  points 
should  have,  been  affirmed  without  qualification. 
The  act  of  negligence  relied  upon  was  the  keep- 
ing of  defendant's  receiving  tank  uncovered.  Not 
a  witness  said  that  oil  in  a  tank  will  ignite  from 
sparks.  On  the  contrary,  several  witnesses  for 
the  defendant  swore  that  it  will  not,  nor  from 
coals  or  red-hot  iron — nothing  but  u  blaze  will 
ignite  oil.  The  plaintiff,  although  called  in  re- 
buttal, did  not  attempt  to  controvert  this.  There 
was,  therefore,  nothing  from  which  the  jury  could 
find  negligence  in  leaving  the  tank  uncovered. 
But  were  this  otherwise,  there  was  no  evidence 
that  the  fire  was  caused  by  sparks  from  defendant's 
smokestack.  It  was  a  mere  guess  on  the  part  of 
the  jury.  The  most  that  can  be  said  is,  that  it 
might  have  been  thus  caused.  Nothing  is  more 
mysterious  than  the  origin  of  fires.  They  often 
baffle  the  skill  of  the  most  experienced  fire  mar- 
shals and  capable  experts.  This  fire  nii^lit  have 
originated  in  a  variety  of  ways  ;  by  spontaneous 
combustion  (it  was  an  extremely  hot  day  in  June 
with  a  bright  sun) ;  by  design,  or  from  the  care- 
lessness of  [ilaintiff's  own  employes  in  the  use  of 
matches,  or  otherwise.  To  make  tiie  defendant 
pay  for  the  injury  merely  because  it  might  have 
been  occasioned  by  sparks  from  his  smoke-stack 
seems  to  my  mind  at  least  of  doubtful  propriety. 
I  fear  we  are  carrying  the  doctrine  of  negli- 
gence too  far,  and  that  with  its  extension,  and  the 
disposition  of  the  modern  juryman  to  be  gene- 
rous with  the  property  of  other  persons,  it  will 
become  unsafe  for  a  man  to  embark  in  any  busi- 
ness involving  the  use  of  nn  element  of  danger. 


The  foregoing  was  written  during  the  last  May 
Term  at  Harrisburg,  where  the  above  case  was 
decided,  but  through  a  misunderstanding  was  not 
filed.  It  is  filed  now  as  embodying  my  objections 
to  the  judgment  of  the  majority  of  the  Court 


Jan.  '76,  55.  Marcli  30. 

Brady  &  Loean  to  use  etc.  v.  Conway. 

merkle's  Appeal. 

Execution — Distribution  of  proceetfs  of  sheriff^  8 
Hale  of  jH*rsonalty — Judgment-docket — Effect 
of  omission  of  the  Christian  name  of  one  of 
the  partners  in  the  record  of  a  judgment  against 
a  firm — Practice, 

Tlie  separate  personal  property  of  A,  was  sold  nnder 
writs  of  alias  Ji,  fa,  on  two  judgments,  one  against  A. 
per-'tonallyythe  other  against  the  firm  of  which  hn  was 
a  member,  the  writ  on  the  latter  being  first  issued  : 

Heldy  ihat  the  judgiii«*nt  against  the  firm  wis  en- 
titled to  be  first  satisfied  out  of  the  proceeds  of  tlie 
sale,  although  the  Christian  name  of  one  of  the  partners 
appeared  nowhere  in  the  proceedings. 

i/e/r/,  further,  that  the  question  of  irregularity  of  the 
record  could  not  be  inquired  into  by  an  auditor. 

Appeal  from  the  Common  Pleas  of  Warren 
County. 

This  case  was  heard,  in  the  Conrt  below,  npon 
exceptions  to  an  auditor's  report  in  the  matter 
of  the  distribution  of  proceeds  of  a  sheriflPs  sale 
of  personal  property,  sold  under  two  jud«:nients. 

The  facts  of  the  case  are  as  follows :  Brady  & 
Logan,  to  use  of  Eaton  &  Cole,  obtained  jud;r- 
ment  against  Thomas  Conway.  This  judgment 
was  assigned  to  William  Merkle.  Subsequently 
J.  F.  Stearns  obtained  judgment  against  Conway 
&  Qalligan  for  $445.06.  In  the  proceedinfrs 
against  Conway  &  Galligan,  the  Christian  name 
of  Conway  nowhere  appeared,  but  his  identity 
with  Thomas  Conway  was  admitted.  On  April 
3,  1875,  Stearns  issued  nn  alias  fi.  fa,  on  his 
judgment;  and  on  April  27  Brady  &,  Logan 
issued  a  similar  writ  on  their  judgment.  Under 
these  writs  the  sherifiT  sold  certain  personal  pro- 
perty of  Thomas  Conway,  realizing  therefrom 
$350.  Both  Stearns  and  Merkle  claimed  this 
sum. 

The  matter  was  referred  to  an  auditor  (D.  J. 
Ball)  who  awarded  the  money  te  Merkle,  on  the 
ground  that  Stearns's  judgment  was  defectively 
entered  in  the  judgment- docket,  holding  that 
such  defective  entry  would  postpone  its  lien  to 
that  of  the  subsequent  writ  of  Merkle. 

Stearns  filed  exceptions  to  this  report  of  the 
anditor,  which  the  Court  sustained,  awarding  the 
money  to  Stearns.  Merkle  thereupon  apj)ealed» 
assigning  for  error  this  action  of  the  Court. 
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Ill 


Brown  and  Stojie  (with  them  C.  O.  Thompson), 
for  appellants. 

Every  action  against  a  firm  should  be  brought 
against  all  the  partners  by  name.  Otherwise 
the  judgment  obtained  will  not  bind  the  separate 
estates  of  the  partners,  real  or  personal.  At 
any  rate,  as  to  money  derived  from  the  sale  of 
the  separate  estates,  such  a  judgment,  agaiust 
the  firm  merely,  must  be  postponed  to  judgments 
against  the  separate  partners. 

Parsona  on  Partne-^hip,  475. 

Wynian  et  aL  v.  Stewart,  42  Ala.  164. 

Fox's  Dii'»*st  of  Partnership.  1G2. 

liitxer  V.  Shatik,  1  W.  &  S.  340. 
Dinamore  and  Reeves,  contra. 
Although  the  lien  of  a  judgment  against  a 
firm  on  the  separate  real  estate  of  the  partners 
is  invalidated  as  to  subsequent  purchasers  or 
judgment-creditors  by  the  absence  of  the  Christian 
names  of  the  partners  from  the  proceedings, 
especially  the  judgment-docket,  no  such  rule 
applies  to  the  separate  personal  estate  of  the 
partners. 

Bell's  Ex'rs  9.  Newman's  Adm'rd,  5  S.  &  R.  84. 

Camraing's  App<*al,  1  Cas.  2C9. 

Ridgway,  Budd  &  Co.'s  Appeal,  3  liar.  181, 

Jones's  Estate,  3  CaR.  337. 

Yo.k  Bank  App*»al,  12  M.  458. 

Wooil  r.  Reynolds,  7  W.  &  S.  40G. 

Lawler's  Appeal,  7  W.  &  S.  387. 

Roetner  9.  Denig,  6  liar.  482. 

Brant's  Appe;il,  8  Har.  141. 

May  8.  Thb  Couut.  The  property  sold  was 
personal  estate,  the  proceeds  of  which  were  for 
distribution.  It  is  admitted  that  Thomns  Con- 
wnj,  as  whose  property  this  personal  estate. was 
sold,  is  the  same  person  who  was  a  partner  in 
t!ie  firm  of  Conway  &  Oalligan.  The  execution 
of  S'.earns  against  Conway  &  Oalligan  was  not 
Toid,  and,  if  irregular,  this  fact  was  not  to  be 
inquired  into  by  the  auditor.  The  distribution 
])rocceding  was  itself  founded  on  the  sale  under 
I'.iis  writ.  The  judgment  against  the  firm  by 
their  partnership  name  was  not  absolutely  void 
Then  as  the  property  sold  belonged  to  Thomas 
Conway,  and  as  the  person  named  in  the  writ  is 
the  same  Conway,  clearly  his  creditor  cannot  be 
deprived  of  the  fruits  of  his  exe<mtion  by  the 
failure  to  state  his  Christian  name  where  there  is 
no  doubt  of  the  person  named.  By  the  Act  of 
Assembly,  distribution  is  to  be  made  according 
to  equity,  ond  equity  requires  that  Thomas  Con- 
way's property  i»hould  pay  his  own  debts. 

1*ER  Cum  A.M.  Decree  affirmed  and  appeal 
dismissed,  w  iih  costs  to  be  paid  by  the  appellants. 

Williams,  J.,  absent. 

[Cf.  Kiodig's  Appeal,  2  Wbeklt  Notep,  C80.] 


July,  '75,  20.  March  IG. 

Commonwealth  v.  Beamish. 

Criminal  law — Indictment  under  Act  of  2Iarch 
31,  1860,  §  W^-^School  Dislricts,  not  corpo- 
rations thereunder  —  Forgery  —  Criminal 
pleading  at  common  law  and  under  criminal 
procedure  Act  of  March  31,  1860,  §  13. 

The  Secretary  of  the  Board  of  Directors  of  a  Fchool 
district  was  Indicted  for  "  altering,  mutilatintr,  and  fal- 
sifying with  intent  to  defrand,  a  certain  l»<><»k  and 
writing  knorn  as  the  duplicate  of  the  taxed'*  of  the 
said  school  district: 

Held,  that  the  indictment  oonld  not  be  snstained 
under  the  118th  section  of  the  Act  of  March  31,  ISGO 
(Purd.  Dig.  349,  pi.  171),  Iwcause  a  school  dit^tritt 
is  a  quasi  mnnicipal  corporation,  and  not  such  a  body 
corporate  as  is  contemplated  by  that  Act. 

Ileidf  further,  that  it  was  go<Ki  as  an  indictment  for 
forgery  under  the  common  law  as  modified  by  our 
criminal  procedure  Act  of  March  31, 1860,  thn  word.s 
used  to  descri'ie  the  writing  falsified  beinjf  Pufficient 
nndnr  the  thirteenth  section  of  tilat  Act  (Purd.  Dig. 
379,  pi.  38). 

Certiorari  to  the  Quarter  Sessions  of  Luzerne 
County. 

This  was  nn  indictment  ngninst  F.  Benmish, 
Secretary  of  the  Doard  of  Directors  of  the  Fuurlli 
School  District  of  the  city  of  Scran  ton,  for  alter- 
ing, mutilatiiijif,  and  falsilying,  with  intent  to  de- 
fraud, "a  certain  book  and  writing  commonly 
known  as  the  duplicate  of  the  taxes''  of  the  said 
school  district. 

The  defendant  moved  to  quash  the  indictment 
on  the  grouud  that  a  school  district  **  is  not  such 
a  body  corporate  or  public  company  as  is  contenw 
plated  by  the  Act  of  March  31,  1860,  §  118 
(Purd.  Dig.  349,  pi.  171),  under  which  the  indict- 
ment is  found." 

This  Act  reads  as  follows  : — 

"  If  any  director,  manacjer,  officer,  or  memWr  of  any 
bank,  or  other  body  corporate  or  public  couipany,  nhall, 
with  intent  to  defraud,  destroy,  alter,  mutilate  or  fHl- 
sify  any  of  the  booKs,  papers,  writings,  or  securities 
l>elongiug  to  the  bank,  body  corporate  or  public  com- 
pany of  which  he  is  a  director,  manager,  officer,  or 
member,  or  shall  make  orctmcur  in  the  makim;  of  any 
false  entry,  or  any  material  oniirtnion  in  any  book  of 
accounts  or  other  docunieut,  he  shall  be  guilty  of  a 
mibdcuieanor.' 

The  Court  sustained  the  motion,  and  qnnshed 
the  indictment.  The  Commonwealth  took  this 
certiorari,  assigning  for  error  the  above  ruiing  of 
the  Court. 

Alea-andrr  Famham,  District  Attorney,  and 
A,  Rlcketts,  for  the  Commonwealth. 

The  words  of  this  Act,  "  any  body  corporate," 
are  broad  enough  to  include  all  corporations,  and 
a  Court  in  construing  a  statute  is  not  at  liberty 
to  disregard  the  express  words. 

Com'ih  r.  Ins.  Co.,  13  Penna.  165. 
Mayor  v.  Davis,  U  W.  &  S.  2J9,  277. 
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Potter's  Dwarris  oa  Statutes,  141. 

Dame's  Appeal,  62  Peiina.  417. 

Bartolett  v.  Arcbey,  38  h\.  2:3. 

Howard  Association's  Appeal,  70  Id.  344. 

Gyger's  Estate,  65  Id.  311. 
A  school  district  is  a  body  corporate. 

Act  of  May  8, 1854,  P.  L.  620. 
S.  Woodward,  conti'a. 

A  school  district  is  not  sucji  a  corponition  as 
is  contemplated  by  this  Act.     . 

Wharton  v.  School  Directors,  6  Wr.  363. 
Mny  8.  The  CouaT.  It  is  very  evident  that 
this  indictraeut  was  dcsip^ned  to  be  framed  under 
the  1 18th  section  of  the  Act  of  3lst  March,  1860 
(Purd.  Dig.  349,  pi.  171).  It  was  a  mistake, 
however,  to  assume  a  school  district  to  bo  such  a 
corporation  as  is  indicated  in  that  section.  The 
Act  of  Assembly  has  conferred  on  the  several 
school  districts  certain  capacities  as  bodies  corpo- 
rate, such  as  to  sue  and  be  sued,  to  purchase  and 
hold  such  real  and  personal  property  as  mny  be 
necessary  for  the  establishment  and  support  of  its 
schools,  and  to  sell  the  same  when  no  longer 
necessary,  for  those  purposes,  and  generally  to 
make  other  contracts  therefor,  in  their  corporate 
names.  Yet  it  has  not  made  them  strictly  muni- 
cipal corporations.  They  have  neither  a  common 
seal  nor  legislative  powers.  Like  counties  and 
townships,  they  are  quaai  corporxtions.  Within 
a  prescribed  sphere  they  exercise  many  of  the 
fnculties  of  a  corporation.  (Whartou  et  al.  v. 
Sjhool  Directors,  6  Wright,  358.) 

That  thisiview  of  the  section  accords  with  the 
legislative  intent  is  manifest  in  other  parts  of  the 
same  Act  Thus  sections  116,  117.  and  119 
each  contains  substantially  the  same  language. 
•*  If  any  person  being  a  director,  officer,  or  mana- 
ger of  any  body  corporate  or  jinblic  comi^any." 
Yet  other  portions  of  each  section  clearly  show 
that  it  does  not  apply  to  municipal  corporations. 
Whenever  there  is  any  design  to  extend  the  penal 
provisions  of  the  statute,  to  the  officers,  books  or 
records  of  a  public  office  or  public  corporation, 
the  intent  is  expressed  in  unmistakable  language. 
This  is  done  in  section  171  (Puid.  Dig.  p.  365, 
pi.  255),  and  again  in  section  15  (p.  318,  pi.  21). 
Hence  it  follows  that  this  indictment  cannot  be 
sustained  under  the  118th  Fection  of  the  Act. 

A  further  inquiry  is,  whether  the  indictment 
18  good  at  common  law  as  modified  by  our  criminal 
procedure. 

"Forgery  at  common  law,"  says  Blackstone 
(4  Com.  247),  "is  the  fraudulent  making  or  al- 
teration of  a  writing  to  the  prejudice  of  another's 
rights;"  and  by  Mr.  East  is  said  to  be  "the  false 
making  or  altering  malo  animo  of  any  written 
instrument  for  the  purpose  of  fraud  anddeceit."  (2 
Am.  Crim.  Law,  §  1418.) 

This  indictment  charges  that  the  defendant,  a 
director  and  secretary  of  the  board  of  school 
directors  of  the  fourth  school  district  of  the  city 


of  Scranton,  did,  with  intent  to  defraud,  niter, 
mutilate,  and  falsify  a  certain  book  and  writing, 
commonly  known  as  the  duplic»ite  of  the  taxes 
levied  for  the  use  of  the  said  school  district  for 
the  year  ending  on  the  thirty  first  day  of  May, 
A.  D.  eighteen  hundred  and  seventy-three  or 
thereabouts;  it  being  a  book  and  writing  be- 
longing to  the  said  fourth  school  district.  It 
thus  charges:  (1)  The  fi-auduleut  intent  (2) 
The  alteration  and  falsification.  (3)  Of  a  writ- 
ing which  it  describes  by  name.  The  former  two 
are  averred  with  sufficient  precision  to  sustain  wn 
indictment  at  common  law.  The  third  is  insuffi- 
cient. It  is  true,  inasmuch  as  the  fraudulent  alter- 
ation of  a  material  part  affects  the  whole  instru- 
ment, the  forgery  may  bo  specially  alleged  as 
constituted  by  the  alterations,  or  the  for^rery  of 
the  whole  instrument  may  be  charged.  {Idem,  § 
1480.)  Ilence  an  indictment  for  forging  an  order 
for  nineteen  dollars  is  suj^ported  by  evidence  that 
the  order  was  originally  made  for  nine  doll.irs 
and  genuine,  and  that  it  had  been  altered  to  nine- 
teen dollars.  {Idem,  §  1484.  Slate  v.  Five,  26 
Maine,  312.)  Thus,  at  common  law,  the  i.idict- 
ment  need  not  designate  the  specific  words  or 
facts  of  the  writing  altered,  but  under  the  aver- 
ment that  the  whole  is  forged,  the  alteration  of 
the  particular  part  may  be  proved.  Here,  how- 
ever, neither  copy  nor  purport  of  the  whole,  nor 
of  the  part  altered,  is  set  forth  or  de8cril)ed.  Ir, 
therefore,  fails  to  answer  the  requirements  of  the 
common  law. 

The  remnining  question  U,  whether  it  i.s  good 
under  our  Criminal  Procedure  Act  of  3 1st  March, 
I860.  This  wrought  a  great  change  in  criminal 
pleadings.  Section  thirteen  (Purd.  Dig.  379,  i»i. 
18)  declares:  ''In  any  indictment  for  forgery, 
uttering,  stealing,  embi»zzling,  destroying,  or  con- 
cealing, or  obtaining  by  false  pretences,  any  in- 
strument, it  shall  be  sufficient  to  describe  such 
instrument  by  any  name  or  designation  by  which 
the  same  may  be  usually  known,  or  by  the  pur- 
port thereof,  without  setting  out  any  copy  ov  fae 
simile  thereof,  or  otherwise  describing  the  same 
or  the  value  thereof.^' 

If  this  written  instrument  is  described  by  the 
name  or  designation  by  which  it  is  usually  known, 
it  fills  the  requirements  of  the  statute. 

It  is  described  in  the  indictment  as  "a  book 
and  writing  commonly  known  as  the  duplicate  (-f 
the  taxes  levied  for  the  use  of  the  school  district.'* 

We  think  the  word  "duplicate,"  when  used  ii 
connection  with  the  collection  of  taxes,  has  a 
well-known  and  recognized  meaning.  It  is  known 
to  all  men. 

Section  13  of  the  Act  of  8th  May,  1854  (P.  L. 
619),  relating  to  common  schools,  declai^es  the 
president  shall  "  issue  the  duplicate  and  warnmt 
for  the  collection  of  the  district  taxes."  Section 
14  declares  the  secretary  "bhall  prepare  the  du- 
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plicate  of  school  tax."  Section  31  says  all  the 
tax  levied  and  assessed  "  within  each  Fchool  jear 
shall  1)6  contained  in  the  same  duplicate/'  and 
that  "  the  board  shall  appoint  some  suitable  and 
competent  person  as  collector  of  the  school  tax 
duplicate  for  each  township,  borough,  or  ward." 
Section  2  of  the  Act  of  2lst  April,  1869  (P.  L. 
^7),  directs  the  board  *'  to  place  in  the  hands  of 
llio  treasurer  a  certified  duplicate  of  the  school 
tax  for  collection."  If  the  taxes  are  not  paid  to 
him  within  a  specified  lime,  section  3  requires  the 
board  to  elect  a  collector,  and  *•  have  the  duplicate 
placed  in  his  hands"  for  the  collection  of  the  un- 
laid taxes. 

Thus  the  statnte  unites  with  popular  lan^ruage 
in  giving,  to  the  book  in  question,  the  name  of 
"  duplicate."  Hence  it  follows  that  the  indictment 
substantially  gives  the  name  or  designaliou  by 
which  it  i.s  usually  known. 

It  therefore  follows  the  learned  Judge  erred  in 
quashing  the  indictment. 

Judgment  reversed.  Motion  to  auash  dismissed, 
and  a  procedendo  awarded. 

Opinion  by  Mebcur,  J.   Williams,  J.,  absent. 


Jan.  '7G.        Forrester  v.  Hanaway.      •  May  31. 

EjeHment  —  Fraudulent  couveyance —  Confes- 
sion of  judgment  in  ejeclmeyU — Preference  in 
fraud  of  creditors —  Tender  of  purchase 
inoney  by  plaintiffs  in  ejectment  as  holders  of 
an  equitable  titles  when  not  a  prerequisite, 

A.,  iHiin^  embarrasRed,  and  his  equitable  interest 
under  a  t  ontract  of  Bale  of  real  estate  being  levied  on 
\*j  crfditora,  confessed  a  Jadgment  in  ejectment  to  liis 
vniidor  under  the  contract,  who  had  notice  of  the  levy. 
The  latter,  having  obtained  possession,  conveyed  to  a 
stranger,  for  a  nominal  consideration.  In  ejectment 
l»7  th-3  purchaser  at  sheriff's  sale  under  ihe  levy 
against  tliH  vei^dor^s  assignee  : 

Hill  (leversiug  the  judgment  of  the  Court  below), 
that  the  confession  of  judgment,  under  sucli  circuui. 
fttanc4*H,  was  in  fraud  of  creditors,  and  that  the  plaintiff 
was  entitled  to  recover,  withont  having  made  a  prior 
tender  (»f  the  unpaid  balance  of  purchase  money. 

Damon  r.  Bache  (7  Sm.  67),  distinguished. 

Error  to  Common  Pleas  of  Luzerne  Connty. 

Ejectment  by  E.  A.  Forrester  against  Francis 
Hanaway,  for  two  lots  of  ground  in  the  city  of 
Scran ton. 

.  In  1869,  William  Merrifield,  being  the  owner 
of  the  two  lots  of  grouird  in  question,  contracted 
by  two  separate  agreements  to  sell  the  same  to 
I'atrick  McNamaru,  the  purchase  money  to  be 
paid  partly  in  cash,  and  the  balance  in  instalments, 
within  five  years.  The  stipulated  cash  payment 
was  made  on  one  of  the  contracts,  but  not  on  the 
other.  McNamani  entered  into  possession  of  both 
lots,  and  erected  buildings  thereon  to  the  value  of 
Vol.  111.-8 


about  $3000,  in  one  of  which  he  carried  on  busi- 
ness as  a  merchant.  In  18*71,  he  became  em- 
barrassed, and  several  judgments  were  obtained 
against  him,  under  which  his  equitable  interest  in 
the  premises,  under  the  contracts  of  sale,  was 
levied  on,  and  advertised  to  be  sold  at  marshal's 
sale,  on  December  16,  1871.  At  this  time  there 
was  a  balance  of  purchase  money  of  about  $690 
due,  and  to  become  due,  to  Merrifield,  and  the  lat- 
ter, knowing  of  the  intended  sale,  procured  Mc- 
Namara  to  execute,  under  seal,  an  agreement  for 
an  amicable  action  and  confession  of  judgment  in 
ejectment,  which  was  filed,  and  judgment  signed 
on  Dec.  15,  1871,  the  day  previous  to  the  date 
advertised  for  the  marshal's  sale.  On  the  same 
day,  Merrifield  issued  a  writ  of  hab.  fac.  poss., 
which  was  executed  the  next  day  by  the  sheriff, 
and  possession  delivered  to  Merriman.  who  im- 
mediately notified  the  marshal  thereof.  The  mar- 
shal's sale  was  thereupon  "  stayed  by  the  plain- 
tiff." On  the  same  day,  Dea  16,  Merrifield 
executed  a  deed  for  the  premises  to  the  defendant, 
Hanaway,  for  the  recited  consideration  of  $699, 
acknowledged  Dec.  18,  and  recorded  Dec.  20, 
1871.  The  execution  plaintiff  subsequently  issued 
an  alias  vend,  ex.,  nnder  which  the  said  premises 
were,  on  Feb.  10,  1872,  sold  to  Forrester,  the 
plaintiff  in  this  action,  for  $625. 

Under  the  Act  of  April  6,  1869,  and  its  sup- 
plements (Purd.  Dig.  79),  the  case  was  referred 
to  a  referee,  who  reported,  inter,  alia,  that  the 
deed  of  Dec.  16,  1871,  from  Merrifield  to  Hana- 
way was  made  without  consideration,  atid  that 
•'Hanaway  holds  the  title  as  a  naked  trustee,  for 
a  nameless  cestui  que  trust'^  He  further  re- 
ported, that  there  being  a  portion  of  the  unpaid 
l)alance  of  the  purchase  money  due  to  Merrifield, 
the  confession  of  judgment  in  ejectment  by  Mc- 
Namara,  on  Dec.  15,  1871,  was  not  fraudulent 
as  against  his  other  creditors,'and  that  under  said 
judgment  in  ejectment,  and  the  execution  thereon, 
the  whole  title,  legal  and  equitable,  became  vested 
in  Merrifield,  and  the  referee,  therefore,  found  for 
the  defendant. 

The  plaintiff  requested  the  referee  to  affirm  the 
following  propositions:  (I)  The  confession  of 
judgment  in  ejectment  was  made  for  the  purpose 
of  defrauding  the  judgment  creditors  of  McNa- 
mara.  Annwer,  The  referee  refuses  to  find  as  a 
matter  of  fact  that  the  judgment  in  the  ejectment 
confessed  by  McNamara  to  Merrifield  was  done 
to  defraud  the  judgment  creditors  of  McNamara. 
He  has  found  all  the  facts  in  his  general  findinjr, 
and  is  of  the  opinion  that  the  law,  when  applied 
to  those  facts^  does  not  constitute  fraud  on  the 
part  of  Merrifield  that  would  avoid  his  judgment 
intjectment.  (2)  Thejudgment  so  confessed  was 
void  as  against  the  creditors  intended  to  be  dc- 
fraudal.  Answe?\  The  answer  to  this  point  is 
contained  i:i  that  to  the  first  point     <3)  The 
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plainlifT  is  entitled  to  the  same  possession  that 
McNamara  had  before  he  confessed  judgment, 
without  tender  of  purchase  money.  Answer,  The 
])laintiflf  cannot  maintain  ejectment  upon  an  equi- 
table title  without  first  paying  or  tendering  the 
purchase  money  due  to  the  owner  of  the  legal  title, 
except  where  the  owner  of  the  legal  title  has  un- 
lawfully and  fraudulently  obtained  the  possession 
of  the  plaintiff.  In  this  case,  Merri field  had  the 
1  ight  to  bring  his  ejectment  for  condition  broken 
in  contract,  and  upon  obtaining  judgment  in  eject- 
ment, had  the  right  of  possession,  which  he  ob- 
tained under  his  habere  facias.  And  under  the 
finding  of  the  referee  in  the  whole  case  the  ques- 
tion of  tender  could  not  arise,  as  the  referee  finds 
the  defendant  entitled  to  recover  without  regard 
to  a  tender. 

Exceptions  filed  by  the  plaintiff  to  the  report 
of  the  referee  were  overruled  by  the  Court  {per 
IIardino,  p.  J  ),  the  report  confirmed,  and  judg- 
ment entered  for  the  defendant.  The  plaintiff 
took  this  writ,  and  assigned  for  error  the  action 
of  the  Court  in  overruling  his  exceptions,  and 
entering  judgment  for  the  defendant. 

S.  B.  Price  (with  whom  was  (7.  E,  Royce), 
for  plaintiff  in  error. 

The  referee  erred  in  supposing  this  case  to  be 
identical  in  principle  with  Damon  v.  Bache  (5 
S  n.  67).  They  differ  as  to  the  confession  of 
judgment,  which,  in  that  case,  was  conditional, 
ia  this,  absolute.  There  was  no  lack  of  vigilance 
on  the  part  of  the  creditoi-s  in  this  case,  and  they 
had  shown  unmistakably  that  they  looked  to 
McNamara's  equfty  for  payment,  and  had  so 
informed  Merrifield.  And  further,  it  is  here 
proven  that  the  debtor's  equity  was  of  great 
value,  while  in  that  case  it  was  not.  Fraud,  in 
such  case,  need  not  be  proved  positively,  but  may 
be  inferred  from  facts  calculated  to  establish  it. 

Kaine  v.  Weiglej^  10  Harris,  179. 

Rogers  v.  Hall,  4  Watts,  35  J. 
The  principle  on  which  a  creditor  has  a  right 
to  accept  a  preference  by  judgment  confessed,  is, 
that  in  the  race  between  crwlitors  of  the  same 
class,  some  one  must  be  preferred.  But  Merrifield. 
holding  the  legal  title  under  articles,  could  not  be 
damnified  by  the  vigilant  creditors  of  McNamara. 

Covanhuyan  v.  Hart,  9  Harris,  501. 
It  was  not  necessary  for  the  plaintiff  to  tender 
purchase  money  before  bringing  suit,  because  the 
transfer  of  the  possession  of  McNamara  to  Merri- 
field was  a  fraud  upon  McNamara's  creditors. 

Basdler  r.  NieHly,  2  S.  &  R.  352. 

D*  Arras  r.  Keysfr.  2  Cast»y,  249. 

Harris  v.  Bell,  10  S.  &  R.  39. 

After  execution  and  levy  on  real  property  in 
his  possession,  a  debtor  cannot  transfer  the  pos- 
session, even  to  the  real  owner,  with  a  view  to 
defraud  his  creditors. 

Stable  V.  Spaiin,  8  S.  &  R.  317. 

StauSVr  p.  CojMi0i4h«  1  W.  olK). 


E,  Merrifield {mih  whom  was  PaZmer), contra. 

The  referee  found  that  there  was  wo  fraud  in 
fact,  and  that  is  equivalent  ta  a  special  verdict 

[AoNEW,  C.  J.  We  have  decided  tliat  the 
finding  of  facts  by  an  auditor  or  referee  will  not  be 
inquired  into  by  this  Court;  but,  we  may  inquire 
into  the  inferences  to  be  drawn  from  those  lacts, 
I.  6.,  whether  upon  the  facts  such  and  such  a  state 
of  affairs  may  be  inferred.] 

A  lien  upon  an  equitable  estate  is  very  different 
from  a  lien  upon  a  vested  legal  estate.  The 
former  is  nothing  more  than  inchoate  right,  liable 
to  be  defeated  by  the  action  of  the  vendor  and 
vendee.  Where  liens  are  entered  against  an  equi- 
table estate,  their  value  depends  upon  that  estate, 
and  they  survive  or  perish  with  it. 

Campbell  and  Pharos'  Appeal,  12  Casej,  247. 

It  is  well  settled  that  a  judgment  cannot  be 
impeached  collaterally  except  for  fraud,  and  it 
has  never  been  deemed  fraud  in  Pennrylvania  for 
a  debtor  honestly  to  prefer  one  creditor  to  another 
by  giving  a  judgment 

Davis  r.  Cbarles,  8  Barr,  82. 
Lowry  v.  Coultfr,  9  Barr,  349. 
B'orsjth  r.  Matthews,  2  Hirris,  100. 
Deutz  V.  Rookej,  19  Sm.  71. 

As  to  tender  the  case  of  D 'Arras  v.  Keyser, 
relied  on  by  the  plaintiff  in  error,  supra,  simply 
held  that  the  bringing  money  into  Court  Mas 
unnecessary  to  sustain  the  action,  the  plaintiff 
having  previously  made  a  tender.  If  the  ]»luiniiff 
could  recover  in  the  present  action  wiihuut  a 
tender  of  the  purchase  money,  it  would  place  the 
defendant  in  a  position  where  it  would  be  ques- 
tionable whether  he  could  get  anjrthing.  Where 
the  plaintiff  relies  upon  an  equitable  title,  tender 
of  money  must  precede  the  action. 

Chahoou  v,  Holleiibaok,  16  S.  &  R.  425. 

Oct  9.  The  Court.  This  was  an  action  of 
ejectment  It  was  referred  under  the  Act  of  6th 
of  April,  1869,  P.  L.  725,  and  its  several  supple- 
ments. The  main  facts  found  by  the  referee  are 
substantially  these  :  Merri (ield  sold  the  lands  in 
question  by  two  written  contracts,  to  McNamara. 
The  first  contract  was  executed  in  May,  1869, 
in  consideration  of  $350,  to  be  paid  for  the  land 
therein  described  ;  $44  thereof  to  be  paid  down, 
and  the  residue  in  five  equal  annual  payments, 
with  interest  The  other  contract  was  for  a  lot 
adjoining  the  former,  and  was  executed  in  June, 
1869.  it  stipulatid  for  the  payment  of  $300,  of 
which  $50  was  to  be  paid  down,  and  the  residue 
in  five  equal  annual  payments,  with  interest. 
The  $50  down  payment  was  made  on  the  luht 
contract,  but  no  other  payment  had  been  made 
on  either  contract 

McNamara  entered  into  possession  of  both 
lots,  erected  buildings,  and  made  improvemetits 
thereon  to  tl^  value  of  from  $2000  to  $3000 
lie  continued  in  possession  until  Ibth  of  Decem- 
ber, 1871.     At  this  time  tbe  amount  unpaid  ou 
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both  contracts  was  about  $693.  In  January, 
1871,  the  creditors  of  McNamara  began  to  enter 
judgments  against  him.  They  became  liens  on 
his  eqitable  interest  in  the  lands.  Before  the 
first  of  October  following,  these  liens  exceeded 
$3000.  In  May,  1871,  a  ^.  fa.  was  issued  on 
one  of  these  judgment  liens,  and  the  land  was 
levied  on.  An  inquest  was  held  and  the  land 
condemned.  In  "November,  1871,  a  vend,  exp. 
was  issued,  and  the  land  duly  advertised  to  be 
sold  on  the  16th  of  December  following.  All 
these  facts  were  known  to  MerriOeld.  Yet,  with 
a  full  knowledge  thereof,  on  the  15Lh  of  Decem- 
ber, being  one  day  preceeding  the  intended  sheriff's 
Kale,  he  and  McNamara  entered  into  a  written 
agreement,  by  which  an  action  of  ejectment  for 
the  lands  was  commenced,  judgment  confessed  in 
favor  of  Merrifield,  with  leave  to  issue  a  writ  of 
habere  facias^  and  the  writ  was  issued  on  the 
same  day. 

On  the  next  day,  the  writ  was  executed  by  giv- 
ing possession  to  Merrifield.  By  deed  dated  the 
same  day,  and  acknowledged  two  days  thereafter, 
Merrifield,  for  the  consideration  of  $699,  therein 
recited,  conveyed  the  lands  to  the  defendant  in 
error. 

When  the  lands  were  exposed  at  sheriff's  sale, 
on  the  16th  of  December,  notice  was  given  by 
Merrifield  of  his  recovery  in  ejectment,  and  that 
possession  had  been  given  to  him  in  pursuance 
thereof.  Thereupon  the  writ  of  vend,  exp,  was 
stayed  by  the  plaintiff  in  the  execution.  An  alias 
vend.  ejj).  was  subsequently  issued,  on  which  the 
land  was  duly  sold  on  the  10th  of  February,  1872, 
to  the  plaintiff  in  error.  A  deed  thei-efor  was 
duly  executed,  acknowledged)  and  delivered  to 
him. 

The  purchase  by  the  defendant  from  Merrifield 
was  not  on  good  and  valuable  consideration. 
The  defendant  did  not  know  either  Merrifield, 
McNamara,  nor  the  land.  He  never  paid  any- 
thing for  the  land,  and  knew  nothing  about  it 
C.  Smith,  Esq.,  paid  the  money  to  Merrifield. 
Smith  called  on  the  defendant,  and  requested  "the 
use  of  bis  name  to  hold  in  trust  for  some  one." 
The  name  of  that  ''  some  one"  does  not  appear 
to  have  been  proved.  The  referee,  therefore, 
found  that  the  defendant  ''  holds  the  title  as  a 
naked  trustee  for  a  nameless  cestui  que  trust,^^ 

The  plaintiff  requested  the  referee  to  find  that 
the  judgment  confessed  in  ejectment  was  entered 
into  by  the  parties  thereto  for  the  purpose  of  de- 
frauding the  judgment  creditors  of  McNamara. 
Also,  that  the  judgment  confessed  was  void  as  to 
the  creditors  intended  to  be  defrauded.  The 
referee  refused  to  find  as  requested ;  but  says  he 
*'  has  found  all  the  facts  in  his  general  finding, 
and  is  of  the  opinion  that  the  law,  when  applied 
to  those  facts  does  not  constitute  fraud  on  the 
imrt  of  Merrifield  that  would  avoid  his  judgment 


in  ejectment."  He  therefore  found  for  the  de- 
fendant. The  court  confirmed  the  finding  and 
entered  judgment. 

The  correctness  of  the  referee's  conclusion  of 
law  is  the  important  question  in  the  case.  The 
controversy  is  between  the  purchaser  at  sheriff's 
sale  of  McNamara's  equitable  estate  and  one  who 
acquired  a  conveyance  from  Merrifield  in  the 
manner  stated.  The  defendant  stands  on  no 
higher  ground  than  Merrifield  occupied.  Did  the 
latter,  then,  recover  the  land  in  such  a  manner  as 
to  successfully  remove  all  McNamara's  equitable 
estate  out  of  the  reach  of  his  lien  creditors?  It 
is  true,  where  liens  arc  entered  against  an  equi- 
table estate,  their  value  depends  on  that  estate, 
and  they  survive  or  perish  with  it.  (Campbell's 
Appeal,  12  Cas.  247.)  Such  a  lien  creditor  runs 
the  risk  of  the  estate  of  his  debtor  being  recovered 
by  the  holder  of  the  legal  title,  by  means  of  a  fair 
and  usual  proceeding  at  law.  He  has  a  right, 
however,  to  claim  protection  against  a  fraudulent 
combination  to  divest  the  lien  of  his  judgment. 
(Stable  u  Spohn,  8  S.  &  R..  316.)  The  facts 
found  by  the  referee  show  McNamara  had  au 
estate  worth  some  $2000,  beyond  the  unpaid 
purchase-money.  Some  of  that  money  was  not 
yet  due.  A  part  of  it  was  payable  about  two  and 
a  half  years  thereafter.  He  was  entitled  to  a 
conditional  verdict  to  secure  him  in  that  further 
time.  We  may  assume  the  judgment  creditor  had 
knowledge,  either  actual  or  constructive,  of  the 
written  contracts.  He  then  knew  that  some  of 
the  instalments  were  past  duef  but  he  also  knew 
others  were  payable  at  future  times.  He  was  on 
the  eve  of  selling  the  equitable  estate,  so  that  the 
purchaser  thereof  might  with  safety  pay  the 
purchase-money  due  on  the  legal  title.  If  an 
action  of  ejectment  then  commenced  had  been 
suffered  to  take  its  regular  course,  ending  in  a 
conditional  verdict,  or  if  the  confession  of  judg- 
ment had  stipulated  for  a  payment  at  some  future 
time,  as  in  Damon  v.  Bache  (5  I*.  F.  Siuith,  67), 
the  rights  of  the  lien  creditor  and  the  purchaser 
under  the  same,  as  well  as  the  rights  of  Merrifield, 
could  have  been  duly  protected  and  enforced.  The 
agreement  between  the  owners  of  the  legal  and 
the  equitable  title,  by  which  the  latter  was  given 
up,  is  designated  by  the  referee  as  *'  very  sharp 
practice  indeed."  It  was  in  fact,  not  only  a 
change  of  the  contract,  so  as  to  make  instalments 
payable  in  the  future  due  at  once,  but  also  to 
yield  up  for  no  consideration  an  estate  of  large 
value;  an  estate  then  in  the  grasp  of  McNamara's 
creditors,  and  the  proceeds  of  which  they  were 
entitled  to  receive. 

This  case  must  not  be  confounded  with  that 
class  of  cases  in  which  it  has  been  held  that  one 
creditor  may  be  preferred  by  a  confession  of  judg- 
ment, although  it  be  done  with  the  design  and 
effect  of  removing  the  property  from  the  reach  of 
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another  creditor  equally  meritorious.  In  those 
cases,  the  injury  to  one  is  an  incident  necessarily 
flowing  from  the  legal  protection  of  the  other, 
who  could  not  otherwise  be  protected.  It  is 
where  the  estate  is  insuflicient  to  protect  both 
creditors.  In  this  case  Merrifield  needed  no  addi- 
tional protection.  He  was  already  fully  secured. 
A  sale  of  the  equitable  estate  in  nowise  aflfccted 
his  legal  title  (Canon  v,  Campbell,  10  Casey,  309); 
nor  his  remedy  to  enforce  payment  by  ejectment. 
During  the  impending  sheriflPs  sale,  and  with 
unusual  haste  the  agreement  as  to  the  times  of 
payment  was  changed.  The  judgment  was  con- 
fessed. The  whole  estate  of  McNamara  was 
relinquished.  The  writ  of  possession  was  issued 
and  executed.  Immediately  thereafter,  the  land 
was  professedly  sold  for  about  the  amount  due  for 
the  legal  title,  being  one-fourth  its  just  value,  and 
a  conveyance  thereof  made  to  a  trustee  for  some 
unknown  person.  Who  was  to  permanently  enjoy 
the  benefits  of  the  value  of  the  estate  thus  wrested 
from  McNamara's  creditors,  the  evidence  fails  to 
disclose.  If  Merrifield  received  no  more  than  the 
consideration  recited  in  his  deed  to  the  defendant 
in  error,  they  were  not  enjoyed  by  him,  but  by 
some  "unknown  person.**  All  the  facts  proved 
naturally  lead  the  mind  to  the  conclusion  that  the 
primary  object  of  the  arrangement  was  to  remove 
the  estate  of  McNamara  out  of  the  reach  of  his 
lien  creditors.  If  the  conclusiveness  claimed  for 
that  judgment  by  the  defendant  in  error  be  given 
to  it,  such  will  be  its  undoubted  effect.  As  every 
sane  person  is  presumed  to  intend  the  natural  and 
probable  consequence  of  his  own  deliberate  act,  it 
follows  that  the  facts  found  prove  such  to  have 
been  the  intent.  They  prove  a  constructive  fraud 
on  the  lien  creditors  of  McNamara.  In  its  effect 
this  is  tantamount  to  actual  fraud,  and  the  policy 
of  the  law  makes  the  act  illegal.  (McKibbin  u 
Martin,  14  P.  F.  Smith,  352  )  Legal  fraud,where 
the  facts  are  ascertained,  is  for  the  Court.  (Dedrick 
V.  Keicheiiback,  10  S.  &  R.  90.) 

Possession  then  having  been  obtained  by  the 
holder  of  the  legal  title  under  circumstances  which 
we  must  declare  a  fraud  on  the  Hen  creditors  of 
McNamara,  it  follows  that  the  purchaser  at 
sheriff's  sale  is  entitled  to  recover  that  possession 
from  the  defendant  in  error,  without  making  a 
tender  prior  to  bringing  ejectment.  (Harris  v.  Bell, 
10  S.  &  R.  39;  Gregg  v,  Patterson,  9  W.  &  S. 
208;  Heft  v.  McGill,  3  Barr,  256;  Ives  v.  Traes, 
5  Id.  121 ;  D' Arras  u  Keyser,  3  Casey,  240.) 

We  think,  therefore,  the  able  referee  and  learned 
judge  erred  in  their  conclusions  of  law,  and  the 
asbignments  are  sustained. 

Judgment  reversed  and  a  procedendo  awarded. 

Opinion  by  Mergur,  J.    Williams,  J.,  absent. 


May,  '76,  81.    Malone  y.  Dougherty.         May  26, 

Contract^  consider aiion  for ^  vpon  release  to  third 
parties — Promissory  note — Novation. 

In  consideration  of  the  note  in  snit,  plaintiff^  as- 
Bigned  all  their  interest  in  a  railroad  constrnotion 
contract  to  the  defendant ;  subsequently  the  plaintiffs 
agreed  in  writing  to  withdraw  the  note,  provided,  that 
defendant  could  show  that  '*he  did  not  make  any 
money  out  of  the  July  estimate  made  by  the  company:** 

Ihldf  that  the  question  whether  the  defendant  had 
made  any  money  out  of  the  July  estimate  was  prop- 
erly submitted  to  the  jnry. 

Error  to  the  Common  Pleas  of  Dauphin  Counxy. 

Assumpsit  by  Dougherty  and  Seiler  on  a  pro- 
missory note  made  by  Malone  and  Michael  J. 
Barry,  to  the  order  of  the  plaintiffs.  Service  of 
process  was  had  on  Malone  only,  who  pleaded  pay- 
ment, with  leave,  etc.  (The  case  is  reported,  upon 
a  former  writ  of  error,  2  Weekly  Notes,  160.) 

Dougherty,  Seiler,  Malone  and  Michael  Barry 
were  partners  in  a  contract  for  the  construction 
of  the  Western  Maryland  Railroad.  For  the 
purpose  of  dissolving  the  partnership,  the  plain- 
tiflfs  oflfered  either  to  buy  the  interest  of  the  others 
in  the  contract  for  the  sum  of  $10,000  or  to  sell 
their  own  interest  to  them  for  the  same  price ;  the 
latter  agreed  to  buy,  and  on  July  30th,  1867, 
Dougherty  and  Seiler,  with  the  consent  of  Michael 
Barry,  assigned  their  inieresi  to  Malone  and 
Michael  J.  Barry,  part  of  the  consideration  being 
the  note  in  suit,  for  $5000,  payable  in  forty  days. 
At  the  same  time,  by  agreement  between  thd 
parties,  the  assignees  assumed  all  the  debts  and 
liabilities  of  the  copartnership.  A  few  weeks 
after  the  note  was  given,  the  Railroad  Company 
suspended  payment  on  all  work  that  was  being 
done  under  the  construction  contract. 

On  the  3d  of  October,  1867,  Malone  and  Barry, 
having  already  relinquished,  or  being  about  to 
relinquish  to  the  Railroad  Company,  their  interest 
ill  the  said  contract,  received  from  the  plaintififs 
the  following  paper : — 

'Mt  is  agreed  that  if  Richard  Malone  can  show  that 
he  did  not  make  any  money  oat  of  the  July  estimate 
paid  by  the  Western  Maryland  Railroad,  then  Daniel 
Dougherty  and  myself  a^ree  to  withdraw  note  of 
Malone  and  Burry  lur  9 .000  given  us  by  said  parties. 
D.  W.  Sbilbr, 
Dakiel  Dodohertt, 

per  Skilbb." 

Malone  testified,  under  objection  by  plaintiffs, 
that  he  had  lost  money  on  the  July  estimate,  and 
produced  a  witness  to  show  that  one  of  the  plain- 
tiffs had  knowledge  of  the  impending  suspension 
of  payment.  In  rebuttal  the  plaintiffs  exhibited 
the  estimates  for  the  month  of  July  to  show  that 
Malone  had  made  money  that  month  (part  of 
his  estimate  being  paid  after  July  and  prior  to 
October  3  J) ;  and  called  the  officers  of  the  railroad 
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company,  who  testified  that  Dougherty  and  Seller 
could  not  have  known,  at  the  time  the  note  was 
given,  of  any  impending  susj^nsion  of  payment, 
as  none  was  then  intended,  and  that  the  company 
paid  all  of  its  debts  up  to  April  2,  1868,  with  a 
large  surplus  left  in  bonds  and  cash. 

The  defendant  submitted,  inter  alia,  the  fol- 
lowing points:  (1)  Where  a  new  agreement  has 
been  entered  into  between  the  parties,  based  upon 
a  consideration,  which  is  in  satisfaction  of  and  a 
substitute  for  the  original  obligation,  such  new 
agreement  takes  the  place  of  the  former  one,  and 
is  in  satisfaction  thereof;  and,  even  though  some 
of  the  stipulations  of  the  new  agreement  may 
not  have  i)een  performed  by  the  party  claiming 
the  benefit  thereof,  the  remedy  of  the  other  party 
is  by  action  thereon,  and  not  upon  the  old  agree- 
raent  Ansrver:  **To  that  we  say  this  point  is 
negatived  in  tola  as  to  the  agreement  of  the  3d 
of  October,  and  I  do  not  conceive  that  there  is 
one  word  of  bound  law  in  this  point.  If  a  party 
has  nothing  to  look  to  but  his  note,  the  other 
party  does  not  agree  to  do  anything;  therefore 
he  has  a  right  to  look  to  his  note,  and  he  relied 
upon  this  writing.  The  writing  is  without  con- 
sideration, is  a  nullity  in  itself,  unless  a  dififerent 
consideration  is  proved  from  the  one  in  writing." 
(2)  Assurances  made  by  a  party,  which  have  been 
acted  upon  by  others,  are  conclusive  against  the 
party  making  them,  and  will  bar  any  attempt  to 
establish  a  claim  upon  their  alleged  falsity. 
Answer:  "There  is  nothing  in  the  writing  of 
tjie  3d  of  October  which  discharges  the  note. 
It  stands  in  full  force  unless  the  defendants  can 
show  they  made  no  money  on  the  July  estimate. 
The  burden  of  proof  rests  upon  them.  They 
have  to  show  that  they  made  no  money  on  the 
Joly  estimate  .  .  .  Mr.  Malone  testified  that 
they  made  no  money  on  the  July  estimate.  The 
estimates  themselves  are  better  evidence  than  his 
oath  that  tiiey  made  none.  If  he  would  produce 
his  account  and  show  what  he  paid  out,  that 
would  have  due  and  proper  weight  with  the  jury; 
bat  the  bare  fact  of  a  man  coming  into  court, 
and  swearing  that  he  made  no  money  at  a  partic- 
ular time — if  he  had  it  in  his  power  to  show 
definitely  what  these  expenses  were,  and  what 
these  receipts  were — then  we  say  that  he  should 
establish  it  to  the  satisfaction  of  a  jury  ;  but  the 
bare  oath  of  a  party  ought  to  have  but  little 
weight  with  a  jury."  (5)  The  paper  of  the  3d 
of  October,  1867,  uses  the  words  *'  did  not  make 
any  money,"  and  "  paid  by  the  Western  Maryland 
Railroad  Company."  These  phrases  are  in  the 
past  tense,  and  cannot  refer  to  and  include  acts 
sobsequeut  to  the  time  when  said  paper  was 
signed  .  .  .  Answer:  "We  say  that  the  words 
of  the  writing  and  the  whol^  words  of  the  contract 
evidently  refer  to  the  making  of  money  on  the 
July  estimate    .    .    .    and  it  does  not   matter 


whether  that  money  was  paid  in  a  month,  of 
three  months  or  two  years  .  .  .  The  only  ques- 
tion is,  did  they  make  money  ?  If  he  can  show 
he  (Malone)  made  no  money,  then  it  comes  within 
the  words  of  this  contract." 

Verdict  for  the  plaintifi'H  for  $7678.33  and 
judgment  thereon.  Defendant  took  this  writ, 
assigning  the  above  answers  for  error. 

Hall  and  Jordan,  for  ])laiiniflf  in  error.  The 
obligations  (note  and  agreement)  of  July  31, 
1867,  were  destroyed  by  the  substitution  of  the 
writing  of  October  3d,  1867,  on  the  doctrine  of 
novation,  and  the  remedy  must  be  by  action  on 
the  latter. 

Sibr«e  v.  Tripp,  15  M.  &  W.  23. 
Babcock  et  al.  v.  Hawkins,  23  Vt.  5G1. 
Merry  v.  Alien,  39  Iowa,  235. 

The  writing  of  October  3iJ,  1867,  should  have 
been  construed  by  the  Court.  It  referred  to 
money  paid,  not  to  be  paid,  and  should  have 
been  withdrawn  from' the  jury. 

Miller  r.  FIclitliorn,  7  Casey,  252. 
Broom's  Leg  Max.  571-575. 
Heath  t\  Page,  I'Z  Wriglit,  130. 

J.  W,  Simonton,  contra.  The  only  question 
in  the  case  was,  under  the  agreement  of  October 
3d,  1867,  whether  Malone  made  money  on  the 
July  estimate,  and  this  was  fairly  submitted  to 
the  jury. 

June  5.  Thb  Court.  This  case  turned  upon 
the  writing  of  the  3d  of  October,  1867,  and'tlie 
fact  on  which  it  was  conditioned.  The  ])aper  in 
not  denied,  and  its  conditional  character  is  jiroved 
beyond  a  doubt.  The  fact  whether  Malone  had 
made  money  out  of  the  July  estimate  paid  by  the 
railroad  company  was  submitted  to  the  jury  and 
found  against  the  defendant.  The  note  in  suit 
was  then  not  affected  by  the  writing,  and  the  plain- 
tiffs were  entitled  to  recover.  Many  things  were 
thrown  into  the  trial  which  were  of  no  practical 
importance  unless  the  jury  had  found  that  no 
money  was  made  on  the  July  estimate.  The  con- 
sideration of  the  note  was  sufficient  independently, 
for  it  was  the  transfer  of  the  interest  of  the  plain- 
tiffs in  the  contract  of  construction.  All  that 
related  to  the  release  of  that  contract,  was  intro- 
duced to  support  the  writing  of  3il  October,  1867, 
But  when  that  was  done  it  availed  nothiug  with- 
out proving  its  condition. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 

[See  Bame  case,  reported  upon  a  former  writ  of  error, 
2  Weakly  Notes,! GO.] 
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(Common  IPlcas— ^quitg^ 


C.  P  No.  4.  Oct.  28. 

Hoodie  et  al.  y.  Seventh  National  Bank  and 

Morris,  Assignee,  etc. 

Bank  dock  certificates  —  Power  of  attorney 
to  transfer  —  ^Vansferability —  Negligence — 
Bona  fide  purchaser — Antecedent  indebted- 
ness. 

A.,  being  owner  of  bank  stock,  poffered  theoertifloate, 
with  a  blank  assignment  attached,  to  remain  in  the 
hands  of  B.,  his  business  servant,  who  frnndnlentlj 
sold  the  same  to  C,  who  paid  a  portion  of  the  purchase 
money  in  cash,  and  a  portion  by  canceliinj?  a  prior 
iitdebteduesa  of  B.  to  him.  A,  having  notified  the 
bank  not  to  transfer  the  stock  to  C,  the  latter  filed  a 
bill  to  compel  it8  transfer  : 

ffeldf  that  A. 'a  cf»iduct  was  such  negligence  as  to 
estop  him  from  reclaiming  the  stock  from  a  bona  fide 
purchaser  for  value,  and  that  C.  was  such  a  holder  to 
the  extent  of  the  cash  paid  by  him  to  C. ;  aliter  as  to 
Wdi  iudebtedness  cancelled. 

Sor  exceptions  to  Master's  report. 

The  bill  set  forth  that  on  June  T,  18Y5,  the 
plaintiflfs,  Moodie  et  al,,  purchased  from  one  Al- 
exander Erwin  seventy-Gve  shares  of  stock  of  the 
Seventh  National  Bank,  for  which  they  paid 
$6450. S3,  and  received  the  certiGcate  therefor; 
that  the  certificate,  then  standing  in  the  name  of 
the  Provident  Life  and  Trust  Company,  with 
power  of  attorney  to  transfer  attached,  duly  exe- 
cuted by  the  Company,  was  delivered  to  plaintiffs, 
and  had  been  in  their  possession  ever  since;  that 
on  application  the  Bank  refused  to  transfer  the 
Rtock  to  the  plaintiffs,  alleging  that  one  Charles 
E.  Morris,  assignee  for  benefit  of  creditors  of 
Henry  Q.  Morris,  had  given  them  notice  not  to 
transfer,  as  be  claimed  title  to  said  certiGcate;  that 
no  notice  was  had  by  plaintiffs  of  any  adverse  claim 
until  Sept.  29,  1875,  when  their  application  was 
refused  by  the  Bank.  The  plaintiffs  averred  that 
the  stock  was  purchased  by  them  in  good  faith 
for  valuable  consideration,  without  knowledge, 
notice,  or  suspicion  of  any  fraud  or  adverse  claim. 
The  bill  jirayid  that  the  bank  be  compelled  to 
make  the  transfer  to  plaintiff. 

The  answer  of  Charles  E.  Morris,  assignee,  set 
forth  that  on  April  29,  1875,  Henry  G.  Morris 
executed  to  him  a  general  assignment  for  thebene- 
^it  of  creditors;  that  on  January  23,  1874,  his 
.issii^nor  H.  G.  Morris  purchased  two  hundred 
and  seven  shares  of  the  Seventh  National  Bank 
stock  from  one  David  B.  Ervin,  who  delivered 
the  same  to  Alexander  Ervin ;  that  about  the 
same  date,  the  latter,  acting  as  Morris's  agent, 
pledged  the  same  to  the  Provident  Life  and  Trust 
Company,  as  collateral  security  for  a  loan  made 


to  Morris ;  that  thereupon  the  Company  caused 
the  stock  to  be  transferred  to  its  own  name,  and 
received  from  the  Bank  certificates  for  the  same  in 
its  own  name — the  certificate  in  question  being 
one  of  them — ^^and  continued  to  hold  them  until 
March  24,  1874,  when  Morris  repaid  the  Com- 
pany the  debt  for  which  the  stock  was  pledged, 
when  it  executed  blank  assignments,  and  delivered 
the  assignments  and  certificates  to  said  Alexander 
Ervin,  agent  for  Morris,  as  above;  that  said 
Ervin,  in  fraud  of  Morris's  right,  nsed  the  cer- 
tificate in  question,  among  others,  for  his  own 
personal  debts;  and  that,  on  April  29,  1875,  he 
ceased  to  be  in  Morris's  employ.  The  answer 
averred  that  plaintiffs  did  not  purchase  the  said 
stock,  as  alleged,  but  received  the  same  from  Er- 
vin as  a  pledge  f jr  antecedent  debts,  and  that  the 
pledge  of  the  stock  with  them  was  made  under 
circumstances  which  ought  to  have  placed  an  or- 
dinary, prudent  business  man  on  inquiry. 

The  answer  of  the  Bank  was  in  submission  to 
any  decree  the  Court  should  make. 

The  case  was  referred  to  D.  W.  Sellers,  Esq , 
as  Master,  who  found  the  facts,  as  follows  :  "  (1) 
That  Henry  Q.  Morris  was  the  absolute  owner  of 
the  certiGcate  sued  for,  on  the  date  that  plaintiffs 
acquired  title,  and  that  the  delivery  of  the  same 
to  the  plaintiffs,  in  pursuance  of  a  sale  by  Alex- 
ander Ervin,  was  without  any  authority  or  knowl- 
edge of  its  owner.  (2)  That  the  plaintiffs  paid 
for  said  certiGcate  on  June  7,  1875.  $6450.83,  of 
which  $3700  was  paid  in  cash  ;  $2500  by  the  sur- 
render of  an  oveniue  check  of  Alexander  Ervin 
for  that  amount ;  and  the  balance  by  receipting 
a  coal  bill  due  by  said  Ervin.  This  payment  wa.^) 
made  by  virtue  of  a  sale  by  Alexander  Ervin  to 
the  plaintiffs,  who  had  then  delivered  to  them  the 
certificate,  with  the  power  to  transfer  indorsed 
thereon.  This  has  since  remained  in  the  posses- 
sion of  the  plaintiffs,  and  was  produced  by  them 
before  the  Master."  He,  likewise,  found  that  the 
plaintiffs  were  purchasers  without  notice,  and  that 
their  title  was  paramount. 

The  Master  further  reported:  " On  the  forego- 
ing findings,  the  question  is  sharply  presented, 
whether  the  purchasers  of  a  chose  in  action,  trans- 
ferable by  power  of  attorney,  can  assert  their  title 
paramount  to  the  true  owner.  Certificates  of 
stock  are  assignable,  but  not  negotiable.  But  if 
the  owner  leaves  a  power  of  unlimited  and  irre- 
vocable disposition  with  the  certificate,  his  title 
is  divested  if  the  same  is  delivered  to  a  purchaser 
without  notice.  As  the  title  to  the  plaintiffs 
passed  at  the  time  of  delivery,  and  as  no  duty  is 
imposed  on  purchasers  where  there  is  nothing  on 
the  certificate  or  power  to  suggest  doubt,  there 
is  nothing  in  law  to  gainsay  the  title  of  the  plain- 
tiffs. In  this  case  the  law  applies  somewhat 
harshly  to  the  owner,  Mr.  Morris,  inasmuch  as 
he  by  no  affirmative  act  did  anything It 
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is  the  ordinary  case  of  a  principal  suflfering  by 
unfaithfulness. 

"  Inasmuch  as  the  plaintiffs  cancelled  their  in- 
debtedness against  Ervin,  the  holding  of  the  stock 
by  them  is  on  a  title  which  secures  to  them  the 
whole  of  the»valne  given  for  it,  but  if  the  stock 
is  worth  more  than  that,  the  surplus  is  the  pro- 
perty of  the  owner,  Mr.  Morris." 

The  decree  reported  was:  **  That  unless  within 
fifteen  days,  Charles  E.  Morris,  assignee,  etc.,  do 
pay  to  the  plaintiffs  the  sum  of  $6450.83,  with 
interest  thereon  from  June  7,  1875,  the  Seventh 

National  Bank  be  decreed  to  transfer,  etc 

but  if  the  said  assignee  shall  pay  the  sura  herein 
decreed  to  be  ])aid,  the  said  plaintiff  shall  deliver 
said  certificate,"  eta 

To  these  findings,  the  defendants  filed  excep- 
tions. 

Lewis  Wain  Smith,  for  the  exceptions. 
As  the  Master  found  that  on  June  7,  1875,  the 
certificate  was  the  absolute  property  of  Ilenry  O. 
Morris,  and  Ervin's  title  was  a  mere  naked  pos- 
session, Ervin's  vendee  must  prove  his  vendor's 
title. 

Robinson  v.  IIod;:son,  23  Sm.  209. 
Failing  in  this,  Ervin's  title  must  be  taken  to 
be  unlawful,  and  if  unlawful,  must  be  either  felo- 
nious or  fraudulent  If  felonious,  mere  possession 
after  robbery  is  no  evidence  of  title.  The  gene- 
ral rule  is  that  vendor  can  sell  no  more  interest 
than  he  possesses. 

Robinson  r.  Hoclfi^fion,  supra, 

Biory  on  SaleH,  188  and  note. 

Williams  v.  Merle,  11  Weud.  80. 

Story  on  Bailiuent^t,  62. 

2  Keni'iJ  Cons.  7b7. 

Eing  r.  Riohards,  6  Whar.  418. 

The  only  exceptions  to  this  are  in  case  of  bank 
notes,  promissory  notes,  or  drafts,  and  coupon 
bonds,  and  even  here  valuable  consideration  must 
be  proven. 

Miller  v.  Race,  1  Barrows,  452. 

Grant  r.  Baagh,  3  M.  151H. 

Murray  v,  Larderer,  2  Wallace,  118. 

But  certificates  of  stock,  not  being  negotiable, 

are  not  within   these  exceptions;  consequently 

a  bona  fide  purchaser  for  value  is  not  protected 

agaiust  the  existing  equities  of  a  present  owner. 

Crouch  r.  Tlie  Credit  Foncier,  8  Law  Rep,  Q.  R.  374. 

Shaw  V.  SpeDCHr,  100  Mass.  382. 

Meohanios'  Bank  r.  N«w  York  and   New   Haven 

Railroad,  13  N.  Y.  599. 
Matthews  v    Mass.  Bk.,  Am.  Lav.  Reg.  1&75,  p. 
162,  note. 

If  fraudulent,  the  holder  must  show  that  he 
holds  bona  fide  and  for  valuable  consideration. 
Be Itzhoover  r.  Blackstock,  3  Watts,  26. 
Knight  V,  Pagh,  4  W.  &  S.  445. 
Brown  r.  Street,  6  Id. "221. 
Gray  v.  Bank  of  Kentucky,  5  Casey,  365. 

In  such  case  a  bona  fide  purchaser  for  valuable 
consideration  is  he  who  gives  value,  but  not  he 


who  receives  stock  in  payment  or  security  for  a 
pre-existing  debt. 

Root  V.  French,  13  Wend.  670. 
Therefore,  if  this  property  were  stolen,  the  pur- 
chaser takes  no  title  whatever,  and  Morris  is 
entitled  to  the  stock ;  or,  if  the  holder  secured 
title  from  a  fraudulent  vendor,  he  is  only  pro- 
tected to  the  extent  of  his  valuable  consideration, 
given  at  the  time. 

&'.  G.  Thompson^  contra. 
A  purchase  from  an  agent  who  has  the  certi- 
ficate of    stock,    gives   title  to   the   purchaser, 
although  the  agent  sells  in  fraud  of  his  principal. 

Laa.<satt  r.  Lippinoott,  6  S.  &  R.  393. 

Clement  v.  Sey,  12  N.  H.  318. 

Keyser  r.  H.irbeck,  3  Dner,  389. 

Rowley  V.  Bigelow,  12  Pick.  307. 

Pickeriug  v.  Biij^k,  15  East,  45. 

Davis  r.  Bradley,  24  Vt.  61. 

The  delivery  of  the  certificate  of  stock  with 
power  duly  executed  passes  the  title  to  the  bona 
fide  purchaser,  without  notice. 
Vauglian  v,  U.  S.,3  Bin.  394. 
Mt.  Holly  Turnpike  Co.  r.  Ferree,  2  C.  E.  Green 

(N.  J.),117. 
McNeill  r.  Bank,  4G  N.  Y.  325. 
Rico  r.  Rice,  2  Drewry,  73. 
Finney's  Appeal,  9  Sm.  398. 

Purchasers  cannot  be  affected  by  any  latent 
equities  between  vendor  and  third  parties. 
Crawford  r.  Dox,  5  Hun.  611. 
bteauiboat  Co.  v.  Van  Pelt,  2  Black,  373. 

Stocks  ore  dealt  with  in  the  same  way  as  com- 
mercial ])aper,  and  the  delivery  of  the  certificate 
with  power  establishes  the  presumption  that  it 
was  ])assed  in  the  usual  course  of  business. 
Holbrook  r.  Zinc  Co.,  37  N.  Y.  616. 

Wm.  A,  Porter^  in  reply. 

C.  A  V. 

Nov.  4.  The  Court.  The  contention  here  is 
relative  to  the  ownership  of  certificate  Iso.  476, 
for  seventy-five  shares  of  the  capital  stock  of  the 
Seventh  National  Bank  of  Philadelphia.  The 
Master  finds  in  fact  that  the  assignee  of  Ilenry 
G.  Morris  owned  the  certificate  absolutely  on  the 
day  the  plaintiff  acquired  title  to  it.  That  Alex- 
ander Erwin  sold  the  same  to  the  plaintiff  with- 
out the  knowledge  of  said  assignee  for  $6450.83, 
receiving  from  the  plaintiffs  therefor  in  cash  June 
7,  1875,  $3700,  the  surrender  of  an  overdue  check 
of  said  Alexander  Ervin  for  $2500,  and  the  bal- 
ance by  receipting  to  said  Ervin  a  coal  bill  there- 
tofore contracted.  That  the  plaintiffs  were  pur- 
chasers without  notice,  and  the  certificate  was  de- 
livered in  virtue  of  a  power  to  transfer  indorsed 
thereon.  The  Master  sustains  the  plaintiffs'  title 
to  the  certificate.  Both  parties  admit  the  facts 
ascertained  by  the  Master.  The  defendants  ex- 
cept to  his  deductions  from  them,  supporting 
plaintiffs'  title. 

While  this  certificate  bears  no  stamp  of  nego- 
tiability, it  certainly  has  one  of  trant^ferabilUy. 
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The  warrant  endorsed  on  the  certificate  was  put 
there  for  no  other  purpose  than  to  authorize  the 
transfer.  How  then  can  the  defendants  object  to 
the  title  of  the  transferee,  who  holds  bona  fide  and 
for  a  valuable  consideration  ?  Such  title  is  pro- 
tected by  estoppel,  not  that  defendants  had  not 
title  to  the  certificate,  but  they  were  estopped  by 
their  nepcligence  from  asserting  title.  (Turnpike 
Co.  V.  Ferree,  2  C.  E.  Greene,  117;  McNeill  v. 
The  Bank,  46  N.  Y.  825;  Garrard  v.  Haddam, 
17  Sm.  82;  Sewall  u  Boston  Co.,  4  Allen,  277  ; 
Shaw  V.  Spencer,  100  Mass.  382.)  In  other 
words,  their  endorsement  of  the  certificate  with  a 
warrant  to  transfer  was  an  act  in  which  inhered 
the  risk  of  loss  In  case  the  certificate  found  its 
way  to  the  hands  of  a  bona  fide  purchaser. 

This  view  brings  the  parties  face  to  face  in  the 
equitable  maxim :  "  When  one  of  two  innocent 
parties  shall  lose  by  the  act  of  a  third,  he  shall 
l)ear  the  loss  who  has  armed  the  wrong-doer  with 
power  to  do  the  injury."  Without  the  warrant 
to  transfer  Er\iii  could  have  shown  no  title. 
The  defendants,  or  those  through  whom  they 
claim,  by  giving  the  warrant  enabled  him  to  do 
80  ;  and  thus  they  have  estopped  themselves,  im- 
peaching the  plaintiffs'  title  so  far  as  the  latter 
are  purchasers  for  value ;  that  is,  to  the  extent  of 
the  $3700  paid  by  them  at  the  time  of  the  pur- 
chase. 

\xi  no  aspect  can  they  be  regarded  as  pur- 
chasers for  value  as  to  the  check  of  $2500,  sur- 
rendered to  Ervin,  and  the  coal  bill  receipted  to 
him.  The  consideration  for  those  did  not  pass 
to  Ervin  in  this  transaction  and  can  form  no 
[Mirt  of  the  purchase  money  for  the  certificate. 
The  plain tiflfs  mertly  agreed  with  Ervin  to  ex- 
tinguish the  claims  for  the  coal  and  upon  his 
check.  But  what  consideration  was  there  to 
support  such  agreement  ?  Surely  nothing  but 
Ervin's  fraudulent  assertion  of  title  to  the  certi- 
ficate. The  plaintiffs  will  scarcely  contend  for 
the  enforcement  of  an  agreement  the  consideration 
of  which  is  confessedly  founded  in  fraud. 

This  fraud  vitiates  the  agreement,  and  puts  the 
plaintiff's  with  Ervin  in  the  same  relation  which 
they  stood  to  him  before  this  transaction,  with 
their  claims  still  alive  and  ripe  for  recovery 
against  him. 

Kor  can  it  be  answered  that  at  this  time  Er- 
vin's  circumstances  may  bo  so  changed  that  de- 
fendants may  not  now  be  able  to  make  their 
money  out  of  him. 

Be  such  even  so.  The  law  merely  gives  a  right 
of  recovery,  not  security  that  the  debtor  is  able 
to  pay.  And  if  Ervin  is  not  now  able  to  pay, 
it  is  the  plaintifiTs'  misfortune  that  they  volun- 
tarily permitted  him  to  become  their  debtor;  and 
their  lot  is  no  worse  than  the  multiplicity  of 
creditors  who  find  themselves  in  the  same  dilem- 
ma with  reference  to  their  insolvent  debtors.     To  | 


assert  judicially  a  different  doctrine,  would  not 
only  give  the  plaintiffs  a  right  of  recovery  against 
Ervin  but  also  the  power  to  compel  the  defend- 
ants to  pay  his  debts.  Such  a  proposition  cannot 
be  entertained  for  an  instant. 

We,  therefore,  reverse  so  much  of  the  Master's 
finding  as  holds  that  the  plaintiff's  are  purchasers 
for  value  so  far  as  regards  said  check  and  coal 
bill  as  part  of  the  purchase  money  or  considera- 
tion for  said  certificate. 

Decree  accordingly. 

OpinioQ  by  Bbioos,  J. 


€ommott  iJIcas— Hato. 


C.  p.  No.  2.      Nisbet  v.  McShain.  Sept  30. 

Affidavit  of  defence — Mi  srt^preneniation  by 
lenaor — Insufficiency, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  copy  filed  was  of  an  agreement  under  seal, 
by  which  the  plaintiff",  on  behalf  of  the  Grand 
Commandery  of  Knights  Templar,  granted  a 
license  to  defendants  to  furnish  "edibles  and 
bibibles  of  any  and  all  descriptions,  in  the  Acade- 
my of  Music,  on  the  afternoon  and  evening  of 
June  1st.''     The  consideration  was  $350. 

The  affidavit  set  forth  (1)  that  the  copy  filed 
was  not  such  a  one  as  would  entitle  ])laiiitifi'  to 
judgment  under  the  Act  of  March  28,  lb3o.  (2) 
That  the  Academy  was  closed  during  a  jiortion 
of  the  afternoon,  and  that  free  lunches  were  served 
in  the  neighborhood,  and  that  plaintiff  concealed 
these  facts  from  defendants. 

Henry  C,  Olmnied^  for  the  rule,  was  not  called 
on  to  argue  the  first  point.  As  to  the  second,  he 
contended  that  it  was  not  within  the  terms  of  the 
agreement  that  the  Academy  should  be  open 
during  the  entire  afternoon.  That  the  facts 
which  plaintiff  is  charged  with  having  concealed 
were  not  such  as  came  specially  within  plaintiff^s 
knowledge,  nor  such  as  he  was  bound  to  reveal, 
nor  were  they  material  to  the  contract. 

John  A.  Clark,  contra. 

Rule  absolute. 
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g)upreme  Court. 


May  '76.  1.  May  16. 

Huntiiiffdon  and  Broad  Top  Mountain 

&.  K.  &  C.  Company  v.  Dusker. 

Railroad  company — Master  and  servant —  When 
master  liable  to  one  servant  for  negligence  of 
Jits  fellow-servant — Evidence — Improper  ad- 
mission of — Effect  of  subsequent  withdrawal 
from  jury '^  Trial '^  Errors  and  appeals  ^^ 
Practice. 

A  master  who  employs  an  incompetent  servant, 
kunwing  his  incompetency,  18  chargeable  with  thecon- 
seqaence  of  the  servant's  negligence,  to  another  servant 
employed  in  the  same  service. 

Whfre  testimony  which  is  oalcnlated  to  prejadice 
or  affect  the  minds  of  the  jury  han  been  improperly  ad- 
mitted daring  the  trial,  its  subsequent  withdrawal  by 
the  Court,  after  the  argnmentd  of  counsel,  accoinpa- 
iitt^  by  an  instrsction  that  the  jury  should  dismiss 
from  their  minds  any  impression  which  had  been  made 
by  the  particular  testimony  withdrawn,  does  not  cure 
the  fault  of  its  admission;  and  iu  such  case  a  venirt 
de  novo  will  be  awarded. 

Delaware  and  Hudson  Canal  Co.  v,  Barnes,  7  Cas. 
193,  affirmed. 

Error  to  the  Common  Pleas  of  Huniiugdon 
County. 

Case  by  Mary  Decker  apainst  the  Huntingdon 
and  Brond  Top  Mountain  Railroad  and  Coal  Co. 
to  recover  damages  for  the  death  of  Adolphns 
Decker,  the  plaintiflTs  hasband,  who  was  killed 
by  a  collision  on  the  8aid  railroad. 

Adolphus  Decker  was  employed  as  an  engineer 
by  the  railroad  company  defendant,  and  was 
killed  on  November  1,  1872,  by  a  collision  of  his 
engine  with  another  engine  on  the  same  road. 
At  the  time  of  the  collision  he  was  rnnning  south, 
hauling  what  was  called  '*  Cumberland  Coal 
Train  No.  2,''  from  Huntingdon  to  Mount  DuIUs, 
a  distance  of  forty-five  miles.  This  train  left 
Huntingdon  on  the  morning  of  November  1,  and 
passed  Saxton,  a  station  half-way  between  Hun- 
tingdon and  Monnt  Dallas,  on  time.  Between 
that  point  and  Mount  Dallas,  the  colliKiun  oc- 
curred with  the  local  freight  train  which  was 
rnnning  north.  This  local  freight  train  had  a 
regular  schedule  by  which  it  would  properly  pass 
Cumberland  Coal  Train  No.  2,  at  Riddlesburg. 
On  this  day,  however,  the  local  freight  was  be- 
hind time,  and  in  such  case  it  was  the  duty  of  its 
conductor,  Jacob  Bowser,  to  keep  out  of  the  way 
of  the  other  trains.    Bowser,  of  course,  knew  this 


rule,  and,  moreover,  received  before  leaving 
Mount  Dallas,  the  following  telegraphic  order 
from  J.  McKillips,  the  superintendent  of  the 
road : — 

"Telegrip'ic  train  order  No.  2. 
"Coal  train  will  be  represented.     Run  accordingly. 
**  Correct,  J.  McK.  J.  McK.'» 

Bowser  also  was  killed  by  the  accident,  and  this 
order  was  found  in  his  pocket  after  his  deutl.. 
It  appeared  from  a  remark  nnide  by  Bowser  th»t 
he  misread  it,  and  acted  as  if  it  had  read,  *'  Coul 
train  No.  2  will  not  be  represented,"  etc.  In- 
stead, therefore,  of  remaining  at  Mount  Dallas, 
or  lying  over  at  one  of  the  sidings  between  that 
point  and  Riddlesburg,  he  pushed  on  to  Riddles- 
burg,  the  regular  passing  place ;  though  he  was 
behind  time,  and  had  lost  the  right  of  the  road. 
This  was  the  sole  cause  of  the  accident. 

At  the  trial  the  plaintiflf  offered  to  prove  by  J. 
Chappell,  for  the  purpose  of  showing  negligence 
on  the  part  of  the  defendants,  in  ritaining  in 
their  employ  a  man  whose  habits  they  knew  to  bo 
intemperate,  that  on  the  day  of  the  accident,  a 
few  hours  after  it  occurred,  he  (Chappell)  met 
Mr.  McKillips,  the  superintendent,  who  said 
Bowser  had  gone  against  his  orders ;  that  witness 
replied  this  was  not  the  first  time  Bowser  had 
done  this,  and  then  McKillips  said,  ''  Don't  you 
know  that  I  have  discharged  him  three  or  four 
limes  for  getting  drunk  and  disobeying  orders, 
but  he  would  promise  to  obey  orders,  and  I  would 
employ  him  again."  The  defendant  objected  to 
))!uintifi''s  pi*oving  conversations  with  superinten- 
dent McKillips,  he  bein?  a  competent  witness, 
and  such  proof  being  only  admissible  to  contra- 
dict him  if  he  should  deny  the  matter  alleged. 
Objection  overruled  and  evidence  admitted.  Ex- 
cei»tion. 

The  plaintiff  likewise  offered  to  prove  by  the 
same  witness  that  McKillips,  as  superintendent, 
had  the  entire  control  and  management  of  the 
road,  its  hands,  machinery,  trains,  etc.  ;  that  he 
employed  Bowser,  the  conductor  of  the  local 
freight ;  that  Bowser  was  a  reckless  conductor, 
and  of  intemperate  habits;  that  he  had  been  re- 
peatedly discharged  by  McKillips  for  disobe- 
dience of  orders  and  drunkenness,  and  employed 
again  by  him,  after  notice  from  the  engineer  of 
Bowser's  train  that  he  would  leave  the  service  of 
the  company  niiless  he  was  pnt  on  another  engine 
or  Bowser  was  discharged,  and  that  McKillips 
promised  to  see  what  he  could  do,  and  said 
"wait  a  little."  Objected  to  as  irrelevant,  on 
the  ground  that  previous  special  acts  of  incom- 
petence are  not  matters  for  the  jury  as  to  general 
character,  and  further,  that  there  can  be  no  re- 
covery against  the  company  for  an  injury  done  to 
one  servant  by  the  carelessness  or  mistake  of 
another  in  the  same  service.  Objection  overruled 
and  eyideuce  admitted.     Exception. 
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The  plaiutiflf  oflered  lo  prove  by  John  Hughes 
that  the  defendants  employed  as  iheir  superin- 
tendent John  McKillipH,  a  man  of  known  intem- 
yierate  habits,  and  committed  to  him  the  general 
management  of  the  road,  covering  the  employ- 
ment and  discharge  of  all  hands,  the  making  of 
schedules,  and  the  running  of  all  trains;  that 
Bowser's  train,  on  the  day  of  the  accident,  was 
not  rnnning  on  schedule,  but  on  orders  from 
McKillips,  who  was  under  the  influence  of  liquor 
on  that  day,  and  that  for  years  before  the  acci- 
dent the  general  reputation  of  McKillips  for 
fitness  and  competency  for  the  position  he  held 
was  bad.  This  evidence  was  offered  to  show 
negligence  of  the  defendants  in  employing  an 
unfit  superintendent;  and  to  show  such  personal 
negligence  of  the  superintendent  on  the  day  of 
the  accident  as  contributed  to  the  death  of 
])laintiff's  liiisban'd.  Objected  to.  The  Court 
admitted  the  evidence  for  the  purpose  alone  of 
showing  the  incompetency  of  the  superintendent 
to  run  trains  by  special  orders  on  the  day  of  the 
accident.     Exception. 

The  plaintiff  also  offered  to  prove  by  W.  W. 
Fisher,  that  on  the  19th  of  April,  1870,  and  from 
that  time  until  the  29th  July,  1870,  he  was  the 
engineer  of  Bowser's  train  ;  that  Bowser's  char- 
acter as  a  conductor  was  that  of  a  reckless,  care- 
less man  ;  that  he  (the  witness)  complained  of 
him  to  John  McLaughlin,  the  train-master,  three 
different  times  ;  that  he  afterwards  complained  of 
him  to  Mr.  McKillips,  the  superintendent,  and 
that  Mr.  McKillips  told  him  that  McLaughlin 
had  spoken  to  him  about  it ;  and  that  he  left  the 
road  or  left  that  train  on  account  of  Bowser's 
carelessness  or  recklessness  ;  that  Bowser's  gene- 
ral reputation  as  a  railroad  man  was  that  of  one 
who  was  until  for  the  position  of  conductor.  This 
to  be  followed  by  evidence  that  he  continued  to 
bear  that  reputation  up  to  the  time  of  the  acci- 
dent at  which  Decker  was  killed.  Objected  to, 
on  the  ground  that  the  time  during  which  bis 
character  was  proposed  to  be  proven,  being  more 
than  two  years  before  the  accident  occurred,  was 
too  remote  to  be  evidence.  Objection  overruled, 
and  evidence  admitted.     Exception. 

The  Court,  Dean,  P.  J.,  instructed  the  jury 
that,  although  it  is  a  general  rule  that  when  one 
fellow-workman  is  injured  by  the  carelessness  of 
another,  their  employer  is  not  re.^sponsible,  yet 
if  the  carelessness  is  the  result  of  previous  incom- 
petence or  a  general  negligent  habit  known  to 
the  employer,  the  employer  is  resppnsible  ;  and 
charged,  inter  alia:  *' As  to  the  evidence  relat- 
ing to  McKillips'  habits  rendering  him  unfit  for 
his  position,  gentlemen,  we  withdraw  that  evi- 
dence entirely  from  your  consideration.  It  was 
admitted  by  us  in  view  of  the  fact  that  at  an  early 
stage  of  the  case  it  was  urged  by  plaintiff  that  the 
accident  might  have  been  caused  by  clashing  or 


contradictory  orders  issued  by  McKillips.  From 
the  evidence  here  in  the  case  on  both  sides  the 
orders  to  Bowser  were  proper  and  intelligible, 
and  yoQ  wonld  be  bound  to  so  6nd  from  the  evi- 
dence, because  the  .evidence  is  undisputed,  tbat 
from  DO  direct  act  of  McKillips  did  the  accident 
occur.  This  being  the  case  his  character  and 
habits  have  nothing  whatever  to  do  with  the  issue, 
they  have  no  bearing  on  it,  and  yon  will  dismiss 
from  your  minds  any  impression  made  by  the 
testimony  in  this  particular,  with  reference  to 
McKillips'  habits  and  unfitness.  It  was  received 
in  view  of  another  theory  which  it  was  thought 
might  be  drawn  from  the  evidence.'* 

Verdict  for  plaintiff  for  $5000  and  judgment 
thereon.  The  defendants  took  this  writ,  as.sign- 
ing  for  error,  inter  alia,  the  admission  of  the 
evidence  excepted  to.  The  charge  of  the  Court 
was  excepted  to  before  verdict,  but  was  not 
specified  for  error. 

S.  L,  Brown{mih  him  /.  i/.  Bailey)  Jor  plain- 
tiffji  in  error. 

The  doctrine  that  a  master  is  liable  for  his 
servant's  carelessness,  when  the  injury  is  the  re- 
sult of  incompetence  known  to  the  master,  cannot 
be  sustained,  and  evidence  a.s  to  Bowser's  char- 
acter and  competency  was  therefore  irrelevant 
and  inadmissible. 

Ryan  r.  Cnmb«»rland  Valley  R.  R.,  11  Har.  384. 
Weger  r.  Pt-nna.  R.  R.,  5  Sm.  460. 
Caldwell  i;.  Biowii,  3  Id.  456. 

The  direction  of  the  Court  to  the  jury  to  dis- 
regard the  evidence  as  lo  McKillips'  incompe- 
tency did  not  cure  the  fault  of  its  admission. 
Peiina  R.  R.  v.  Butler,  7  Sm.  335. 
Del.  &  Hnd.  C.  C.  r.  Barnes,  7  Caa.  193. 

1  Ameriian  Kailway  Cases,  667. 

E,  M.  Speer  (with  him  E,  S,  McMurtrie), 
contra. 

A  master  U  liable  to  his  servants  for  any  injury 
resulting  from  want  of  due  care  in  the  employ- 
ment of  fellow  servants. 

Sher.  &  Red.  on  Negligence,  §  86. 
Angel  I  on  Hiftliwftys,  §  400-405. 

2  Hill  on  TortR,  474. 

Weger  v.  Peiina.  R.  R.,  5  Sm.  460. 

1  Redfield  on  Railways,  520. 

Keegan  r.  W.  R.  R.,  4  Selden,  175. 

Ardesco  Oil  Co.  v,  Gilson,  13  Sm.  146. 

Johnson  r.  Brnner,  11  Id.  68. 
Where  evidence  improperly  admitted  has  been 
withdrawn,  its  admission  is  not  the  subject  of  a 
writ  of  error. 

Unangst  r.  Kraemer,  8  W.  &  S.  401. 

Miller  v.  Miller,  4  Barr,  319. 

Peterson  v.  Speer.  6  Cas.  494.    • 

Boyd  f .  Boyd,  1  Watts,  365. 
Oct.  9.     The  Court.     The  first  assignment 
of  error  is  to  the  admission  of  the  declarations  of 
the  superintendent  of  the  company  made  on  the 
day  after  the  accident. 

It  is  a  well-established  rule  that  the  declara- 
tions of  a  \  agent,  made  at  the  time  of  the  par- 
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ticalar  transaction,  which  is  the  subject  of  in- 
quiry, and  while  acting  within  the  scope  of  his 
authority,  raay  be  given  in  evidence  against  his 
principal,  as  a  part  of  the  res  gestte.  It  is  equally 
us  well  settled  that  the  declarations  of  an  agent, 
made  after  the  transaction  is  "fully  completed 
and  ended,"  are  not  admissible.  (Magill  v.  Kauflf- 
raan,  4  S.  &  R.  820 ;  Iloujrh  v,  Doyle,  4  llawle, 
291;  Clark  v.  Baker,  2  Whar.  340;  Bank  of 
Northern  Liberties  v.  Davis,  6  W.  &  S.  285; 
Pehna.  R.  R.  Co.  v.  Books,  1  P.  F.  Smith,  339.) 
The  declarations  of  officers  of  a  corporation  rest 
upon  the  same  principles  as  apply  to  other 
agents.     (Idem.) 

A  question  was  raised  whether  the  declarations, 
testified  to  by  John  Chappell,  were  not  made  on 
the  day  of  the  accident,  and  immediately  there- 
after. A  reference  to  his  testimony  clearly  shows 
them  to  have  been  made  on  the  next  day.  After 
he  had  testified  to  a  conversation  he  had  bad  with 
the  superintendent,  on  the  day  or  evening  of  the 
accident,  and  before  the  evidence  covered  by  this 
assignment  was  offered,  the  question  was  put  to 
him,  •*  Did  he  say  anything  about  Bowser  having 
disobeyed  orders  ?"  To  this  the  witness  answered, 
"  He  did  not  say  that  until  the  next  day."  Again 
after  the  Court  decided  the  evidence  admissible, 
the  first  question  put  to  him  was,  ''  You  stated 
yoa  had  a  conversation  with  McKillips  the  day 
after  the  accident  about  Bowser?"  To  this  the 
witness  answered,  "yes,"  and  proceeded  to  nar-' 
rate  it.  The. objection  is  not  to  proving  the  fact 
of  the  superintendent's  knowledge  of  Bowser's 
improper  conduct  and  habits,  but  to  the  mode  of 
proof.  The  evidence  ought  not  to  have  been 
received. 

We  see  no  error  in  admitting  the  evidence 
covered  by  the  second  and  fourth  assignments. 
It  was  clearly  competent  to  prove  Bowser's  ac- 
customed disobedience  of  orders  and  his  habitual 
drunkenness ;  that  these  facts  were  known  to  the 
superintendent,  who  had  the  entire  control  and 
management  of  the  road,  including  the  right  to 
employ  and  to  discharge  conductors  and  hands. 
Where  a  railroad  company  employs  a  conductor 
who  is  unfit  for  the  business,  and  knows  this  nn 
fitness,  it  is  chargeable  with  the  consequences  of 
the  conductor's  negligence  even  to  one  employed 
in  the  same  general  service.  Knowledge  of  the 
superintendent,  possessing  the  general  powers 
stated,  is  knowledge  to  the  company.  (Frazier 
V.  Penna.  R.  R.  Co.,  2  Wright,  104  ;  Caldwell 
et  ux.  V.  Brown  et  al.,  3  P.  F.  Smith,  453; 
O'Donnell  v  Allegheny  Valley  R.  R.  Co  ,  9  idem, 
239;  Ardesco  Oil  Co.  r.  Gilson,  13  Idem,  146; 
Patterson  v.  Pittsburg  and  Connellsville  R.  R. 
Co  ,  26  Idem,  389.)  When  a  conductor  is  shown 
to  be  habitually  intoxicated,  it  raises  a  presump- 
tion of  negligence  in  case  of  accident.  (Penna.  R. 
R.  Co.  V.  Books,  supra.) 


The  third  assignment  relates  to  the  incompe- 
tency of  the  superintendent  on  the  day  of  the 
accident.  Unless  some  act  of  his  contributed  to 
the  accident,  it  mattered  not  what  his  habits  were. 
Hence  no  evidence  should  have  been  received  of 
his  general  incompetency,  nnlesa  it  was  shown 
that  it  contributed  to  the  injury. 

In  this  case  it  is  shown  that  the  order  of  the 
superintendent  was  correct  and  proper.  It  is 
shown  that  the  collision  was  caused  by  the  care- 
lessness of  Bowser  in  not  correctly  reading  the 
order,  or  in  not  obeying  it.  There  was  there- 
fore, error  in  receiving  evidence  of  his  incompe- 
tency. It  is  true  when  the  Court  charged  the 
jury  it  withdrew  from  their  consideration  the 
evidence  tending  to  show  him  unfit  for  the  posi- 
tion ;  but  did  this  cure  the  evil  ?  In  Shaeffer  v. 
Kreitzer  (6  Binn.  430) ;  Nash  v.  Giikeson  (5  S. 
&  R.  352) ;  Ingham  v.  Crary  ( I  Penna.  Rep.  338), 
it  was  held  that  when  evidence  had  been  im- 
properly admitted  which  was  calculated  to  afiect 
the  minds  of  a  jury,  the  error  was  not  cured  by 
the  direction  of  the  Judge  that  it  should  not  be 
regarded.  In  Unangst  v.  Kraemer  (8  W.  &  S. 
391).  and  in  Miller  v.  Miller  (4  Barr,  317),  the 
former  cases  were  somewhat  modified.  But  in 
the  Delaware  and  Hudson  Canal  Company  v. 
Barnes  et  al.  (7  Casey,  193),  all  the  cases  were 
reviewed.  The  cases  are  there  distinguished,  and 
it  is  shown  that  in  both  of  the  latter  the  evidence 
was  withdrawn  from  the  jury  immedfately  after  it 
had  been  given.  The  manifest  reasoning  of  the 
Court  was  to  hold  that  whenever  the  testimony 
removed  was  of  such  a  character  as  to  inevitably 
tend  to  prejudice  the  minds  of  the  jurors,  the 
error  was  not  cured  by  the  Court  telling  them, 
after  the  argument  had  closed,  not  to  consider  the 
testimony. 

In  this  case  the  evidence  had  undoubtedly  pro- 
duced an  impression  on  the  mind  of  the  jury.  It 
was  calculated  to  impair  the  effect  of  his  testi- 
mony in  regard  to  other  facts  in  the  case.  Al- 
though the  Court  did  say  to  them  that  his 
character  and  habits  had  nothing  to  do  with  the 
issue,  and  that  they  should  **  dismiss  from  their 
minds  any  impression  made  by  the  testimony  in 
this  particular,"  yet,  in  so  far  as  it  afifected  his 
general  reputation  as  a  witness,  it  was  not  with- 
drawn, nor  could  its  eflfect  be  entirely  removed. 

Under  the  whole  evidence  and  charge  of  the 
Court  we  discover  no  substantial  error  in  the 
remaining  assignments. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Merour,  J.  Williams,  J.  absent. 

[  Cf,  Patterson  v,  Pitteburg  and  CoDnellsvilld  R.  R. 
Co.,  1  Wbbkly  Notes,  669.] 
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Jan.  *75,  91.  Feb.  24 

Wistar  v.  City  of  Fhiladelpliia,  to  nse,  etc. 

Municipal  claims  —  City  of  Philadelphia  — 
Ordinance  authorizing  recurhing  of  side- 
walks at  expense  of  properly  owners-^  Broad 
Street,  improvement  of— Acts  of  April  16, 
1838,  §  3,  and  February  2,  1854,  §  iO-^Cily 
ordinances. 

An  Ordinance  of  the  Conncils  of  Philadelphia,  of 
December  31, 1872,  provided  for  the  reonrbinijof  Broad 
Street,  at  the  expense  of  the  owners  of  tlie  adjacent 
property,  with  cut  granite  and  on  a  new  line.  In  a  set. 
fa.  8ur  municipal  claim,  the  defendant  averred  that 
the  work  was  done  fur  the  general  improvenient  of 
the  city,  and  was  illegally  charged  to  individual  lot 
owners : 

//e/(/,  that  this  was  a  case  of  special  taxation, 
unauthorized  by  any  Act  of  Assembly. 

Powers  of  municipality  relating  to  improvements  of 
streets  and  pavements  at  expense  of  owners  of  property 
fronting  thereon,  discussed  and  defined. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  a  scire  facias^  brought  by  the  City 
of  Philadelphia,  to  the  use  of  Joseph  Johnson, 
James  Holgate,  aud  Lafayette  Horler,  against 
Richard  Wistar,  on  a  municipal  claim  fv»r  setting 
121 J  feet  of  cut  granite  curbstone  in  front  of  a 
property  of  the  defendant,  on  the  east  side  of 
Broad  Street^  above  Race  Street. 

T|je  defendant  filed  an  affidavit  and  supple- 
mental affidavit  of  defence,  setting  forth  (1)  that 
in  1870,  in  pursuance  of  a  notice  from  the  High- 
way Department,  the  sidewalk  and  cnrb  in  front 
of  this  property  bad  been  repaired  in  accordance 
with  then  existing  laws  and  ordinances ;  that  iu 
1873  they  were  still  in  perfectly  good  condition, 
but  that  in  the  latter  year  the  city  set  the  expen- 
sive cut  granite  curbing,  on  a  new  line,  as  indi- 
cated by  a  plan  of  revision  made  by  the  Board  of 
Surveys,  outside  the  old  curbstone,  without  taking 
up  the  latter,  leaving  an  unpaved  surface  between 
said  two  curbstones ;  for  the  price  of  which  new 
curbing  this  suit  was  brought ;  that  the  said  new 
alignment  and  curbing  was  done  to  aid  in  carrying 
out  a  project  for  making  Broad  Street  a  great 
ornamental  thoroughfare,  without  any  j)relence 
that  there  were  any  defects  in  said  footway,  or 
that  it  was  not  sufficient  for  the  public  travel ;  and 
that  no  allowance  was  made  for  the  old  curb ;  (2) 
that  this  recurbing  was  done  under  a  city  ordi- 
nance of  December  31,  1872,  which  was  passed 
without  authority  of  law,  the  Act  of  Assembly 
relied  on  to  support  it  not  having  been  approved 
until  April  28,  1873;  (3)  that  the  ordinance  of 
December  31,  1872,  if  ever  valid,  was  repealed 
by  an  ordinance  of  May  19,  1873,  several  months 
before  this  recurbing  was  done;  (4)  that  the 
work  was  done  by  direction  of,  and  under  a  con- 
tract with,  the  Highway  Department,  which  was 


not  authorized  by  any  act  or  ordinance,  but,  on 
the  contrary,  was  forbidden  by  the  act  of  April 
21,  185>,  §  20.  (P.  L.  269,  Digest  of  City  Ord. 
p.  106,  pi.  1.) 

The  Court  granted  a  rule  nisi  to  show  cause 
why  judgment  should  not  be  entered  for  want  of 
a  sufficient  affidavit  of  defence,  which,  after  argu- 
ment, was  made  absolute.  (Reported  1  Weekly 
Notes,  93.)  The  defendant  took  ihi.s  writ,  as- 
signing for  error  the  entry  of  said    udgment. 

E.  Spencer  Miller  aud  J.  Howard  Gtndell, 
for  piaintiflf  in  error. 

The  extensive  improvements  of  Broad  Street, 
in  carrying  out  which  this  work  was  done,  were 
clearly  intended  for  the  benefit  of  the  city  at  large. 
All  legislation,  then.  State  or  municipal,  imposing 
the  expenses  thereof  on  the  adjacent  properly 
owners,  is  manifestly  unconstitutional. 

Hammett  r.  Philadelphia,  15  Sm.  14G. 
Even  if  the  legislature  could  constitutionally 
empower  the  city  to  pass  an  ordinance  such  as 
that  of  December  31,  1872,  it  is  evident  that  they 
did  not  do  so.  The  only  act  under  which  such  a 
power  could  possibly  be  claimed  was  not  passed 
until  April  28.  1873.  The  ordinance  of  December 
31,  1872,  which  fixed  the  width  of  the  sidewalk 
at  twenty-eight  feet,  was  repealed  by  that  of  May 
19,  1873,  fixing  its  width  at  twenty-two  feet. 
Notwithstanding  that,  this  curb  was  laid  twenty- 
eight  feet  from  the  house  line,  and  is  therefore 
actually  in  the  cartway. 

This  work  was  done  under  a  contract  with  the 
Highway  Department,  but,  when  goods,  labor, 
etc.,  are  required  for  the  city,  councils  should 
provide  for  receiving  sealed  proposals,  preceded  by 
advertisement,  and  no  contract  should  be  awarded 
to  any  except  the  lowest  and  best  bidder.  None 
of  these  formalities  were  complied  with  in  this 
case.     See — 

Act  of  April  21,  1855,  §  20,  P.  L.  269. 

Act  of  May  31,  185(5,  §  2o,  P.  L.  573. 

City  Ordinance  of  June  10,  1870. 

City  V.  Reilly,  10  Sui.  4G7,  affirmed  In- 
City  r.  Stewart,  1  Wbbkly  Notes,  242. 
D.  W.  Sellers,  contra. 

No  defence  to  a  sci.  fa.  sur  municipal  claim 
can  be  admitted,  except  a  denial  that  the  work 
was  done,  or  a  proof  of  payment  or  exorbitant 
charge. 

Act  of  April  IG,  1840,  §  9,  P.  L.  412. 

Act  of  April  19,  1843,  §  1,  P.  L.  342. 

Act  of  March  16.  184  I,  §  4.  P.  L.  115. 

Act  of  February  2,  1844,  §  40,  44. 
The  validity  of  thcbe  acts  has  been  recognized 
in — 

City  r.  Sutter,  6  Cas.  55. 

City  t?.  Tryoii,  11  Id.  401. 

City  t?.  WisUr,  Id.  427. 

Lipps  V.  City,  2  Wr.  503. 

City  V.  Burgin,  14  id.  539. 

Lea  r.  City,  1  WfcKKLY  NoTBg,  189. 
May  8.     The  Court.     What  we  have  to  deal 
with  here,  is  the  affidavit  of  defence.     Does  it  set 
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forth  a  snflBcient  ground  to  defeat  the  plaintiflf  8 
recovery?  Want  of  power  to  impose  the  alleged 
liability  is  clearly  a  good  defence.  The  question 
is  not  whether  the  legislature  might  authorize 
such  a  claim  to  be  made,  but  whether  this 
authority  has  been  granted. 

The  original  and  supplemental  affidavits  are 
diffuse,  setting  forth  many  things  unnecessary  to 
l>e  noticed.  Premising  thnt  the  claim  filed  is  a 
nnked  charge  for  121^  feet  of  curbstone  laid 
opposite  the  defendant's  lot,  without  circum- 
stances stated,  except  that  the  work  was  done  in 
pursuance  of  the  ordinnnce  of  December  31,  1872, 
after  adjustment  of  the  curb  line,  and  a  contract 
made  for  paving  the  street,  we  may  gather  and 
condense  the  following  facts  from  the  affidavits  of 
defence :  That  about  three  years  before  the  new 
curbing  was  set,  the  footway  opposite  defendant's 
lot  had  been  well  paved,  and  the  curb  set  ot  his 
expense;  that  they  were  of  proper  and  sufficient 
width,  similar  in  style  to  those  in  other  parts  of 
the  city,  and  well  done  accordiiig  to  the  laws  and 
ordinances  of  the  city ;  that  they  were  in  good 
order  and  condition,  needing  no  repair  or  improve- 
ment, and  no  resetting,  alteration,  or  substitution ; 
that  the  new  curbing  was  no  repair,  but  that  the 
city  chose  of  her  own  purpose  to  change  the 
alignment  of  the  curb  and  pavement,  and  to  re- 
quire a  new  and  most  expensive  granite  curb  to 
be  set  on  the  new  line,  costing  more  than  treble 
the  expense  of  the  former  curb,  without  any 
allowance  for  the  cost  of  the  former  curbing. 

On  these  facts  the  question  is,  did  the  laws  con- 
ferring authority  on  the  city  to  pave  footways  and 
curb  them  at  the  expense  of  the  owners  of  the 
ground  fronting  thereon,  confer  the  power  to  set 
new  and  costly  curbs  on  a  new  line  at  the  expense  of 
the  owners  ?  As  is  remarked  by  Woodward,  J., 
in  City  v.  Tryon  ( 1 1  Casey,  402) :  "This  is  a  i>ower 
of  si>ecial  taxation,  and  must  have  explicit  legisla- 
tion to  support  it."  The  property  in  question  lies 
on  Broad  Street,  between  Race  and  Vine,  and  is 
therefore  within  the  old  city.  The  only  legisla- 
tion to  which  we  have  been  referred,  or  which  I 
have  found,  is  in  the  Consolidation  Act  of  Feb. 
2,  1854,  and  in  the  40th  section,  viz.,  "That  it 
may  be  prescribed  by  ordinance  that  paving  of 
streets,  except  at  the  intersection  thereof  and  of 
footways,  and  laying  water-pipes  within  the  limits 
of  the  city,  shall  be  done  at  the  expense  of  the 
owners  of  ground  in  front  whereof  such  work 
shall  be  done,  and  liens  may  be  filed  by  said  city 
for  the  same,  as  is  now  practised  and  allowed  by 
law." 

It  may  be  conceded  that  curbing  is  a  necessary 
part  of  paving,  to  separate  and  support  the  foot- 
way from  the  cartway. 

It  may  be  conceded,  also,  that  a  general  power 
to  pave  implies  a  power  to  repair  and  repave  I 
when  the  condition  of  the  cartway  or  footway  ^ 


requires  it ;  and  of  this,  prima  facie^  the  city 
officers  may  judge.  The  affidavit  asserts  that 
this  was  not  a  repair,  but  a  new  alignment  and 
alteration  of  the  curb.  Then  does  the  40th  sec- 
tion of  the  Act  of  1854  confer  a  power,  at 
pleasure,  to  change,  take  up,  alter,  and  relay 
pavements,  and  reset  curbs  at  the  expense  of  the 
owner  of  the  front,  who  has  recently  paid  for  a 
good  i)avement  or  curb,  and,*  therefore,  to  do 
this  as  often  as  the  city  may  choose  to  alter  its 
plans  of  improvement?  Without  referring  to 
any  power  in  the  legislature  to  confer  such  an 
authority,  the  question  is,  is  this  the  true  scope 
and  design  of  the  legislation  before  us — is  it  the 
interpretation  we  should  give  to  the  section  ? 
We  think  not.  A  power  so  onerous  upon  the 
citizen  must  be  plainly  conferred,  if,  indeed,  it  is 
not  obnoxious  to  the  charge  that  it  is  palpably 
oppressive  and  unjust.  It  is  in  derogation  of  the 
rights  of  private  property,  seeking  to  lay  a  special 
tax  on  a  small  class  of  citizens.  The  foundation 
of  this  power  to  tax  specially  is  the  benefit  the 
object  of  the  tax  confers  on  the  owner  of  the 
property.  The  law  simply  provides  for  the  pav- 
ing of  streets  and  footways,  at  the  expense  of 
the  front  owner.  What  would  any  one  ordinarily 
understand  is  meant  by  paving  streets  at  the  ex- 
pense of  the  owners  of  ground  fronting  thereon  f 
Clearly  that  paving  which  is  customary.  An  un- 
paved  street  is  inconvenient  and  disagreeable,  and 
property  lying  on  it  is  less  valuable.  To  remove 
these  evils  the  city  paves,  and  the  owner  wnose 
property  is  thus  benefited  is  required  to  pay  for 
it  Such  a  law  is  not  unjust,  and,  as  thus  under- 
stood, the  legislature  passes  it,  and  the  Courts 
sustain  it.  Paving  in  this  form  is  beneficial  to 
the  public  and  to  the  property  owner.  But  if  we 
say  the  city  may  change  its  pavements  at  pleasure, 
and  as  often  as  it  pleases,  at  the  expense  of  the 
ground  owner,  we  take  a  new  step ;  and  there 
must  be  explicit  legislation  to  authorize  such  tax- 
ation. If  the  40th  section  were  before  the  legis- 
lature on  its  passage,  would  any  member  suppose 
for  a  moment  he  was  committing  to  the  city  a 
power  to  alter  its  pavements,  take  up,  relay,  ex- 
periment on  one  kind,  then  on  another,  and  so 
toties  quotieSf  as  a  change  of  views  or  of  interests 
might  dictate,  and  that  this  should  be  done  at 
the  expense  of  the  ground  owners,  without  their 
consent,  and  notwithstanding  they  had  already 
\m\d  fully  for  that  improvement  of  the  street 
which  was  the  basis  of  their  taxation  t  Clearly, 
no  one  would  take  such  a  meaning  from  the  40th 
section,  or  he  would  at  least  doubt  this  intent ; 
and  if  doubtful  it  is  not  explicit.  If,  while  the 
pavement  is  good  and  stands  in  no  need  of  repair, 
the  city  may  tear  it  up,  relay,  and  charge  the 
owner  again  with  one  excessively  costly,  it  would 
be  exaction,  not  taxation.  Of  course  the  city 
may  change  its  plans  of  improvement  and  experi- 
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raent  to  suit  the  views  of  those  in  power,  and,  if 
it  be  unwise,  the  corrective  lies  in  the  popular 
vote  to  remove  those  guilty  of  such  folly  and 
lavish  expeiiditare.  But  under  the  40th  section 
no  such  changes  and  experiments  can  be  made  at 
the  expense  of  the  lot  owners,  who  have  no  power 
to  correct  the  evil.  We  are  not  at  liberty  to  im- 
pute such  a  design  to  the  legislature,  unless  it  has 
])IiLinly  expressed  its  meaning  to  do  this  unjust 
thing.  Whether  the  legislature  can  do  so  is  not 
our  question.  We  must  not  force  the  words  of 
the  law,  but  in  these  times  of  jobbing  and  cor- 
rupt practices,  adhere  to  the  strict  line  of  inter- 
pretation set  before  us  by  our  predecessors.  There 
must  be  explicit  legislation  to  support  special 
taxation.  It  was  in  this  spirit  Justice  Wood- 
ward wrote,  in  The  City  v.  Tryon,  supra,  and  in 
which  he  was  led,  in  City  v,  Hoxie  (2  Wright, 
339),  to  say  that  there  was  no  authority  for  the 
building  of  culverts  within  the  old  city,  at  the 
expense  of  the  lot  owners.  (See  also  Reed's  Ex'r 
V.  City  of  Erie,  Leg.  Int.  May  19, 1876,  p.  184.) 
For  these  reasons  we  think  the  defendant  was 
entitled  to  a  trial  by  jury  of  the  facts  set  forth  in 
liis  affidavit. 

It  is  proper  here  to  advert  to  the  case  of  Lea 
V.  City  of  Philadelphia  (1  Weekly  Notes,  189), 
which  was  commented  upon  in  the  argument. 
That  was  a  case  of  repair,  having  no  bearing  on 
this.  It  is  proper  to  say  that  the  obscurity  sup- 
•  posgd  to  exist  in  the  opinion  does  not  exist  in 
the  original  on  file,  but  in  the  report,  and  is 
owing  to  the  attempt  to  condense  it  by  the  re- 
porter. The  reported  opinion  certainly  is  not 
clear.* 

Judgment  reversed  and  a  procedendo  awarded. 

Opinion  byAoNEW,  C.  J.  Williams,  J.,  ab- 
sent. 

On  May  22  the  following  additional  opinion 
was  filed. 

Per  Curiam.  Since  the  filing  of  our  opinion 
in  this  case,  we  have  been  referred  to  the  Act  of 


ICth  April.  1838,  §  3  (P.  L.  626;,  authorizing 
the  Councils  of  Philadelphia  **  to  make  and  es- 
tablish as  many  rules  and  regulations  as  to  them 
may  seem  expedient,  for  the  better  regulation  of 
porches,  benches,  door-steps,  railings,  bulk  win- 
dows, areas,  cellar-doors,"  and  a  large  number  of 
other  subjects  proper  for  city  regulation,  conclud- 
ing— '*and  at  the  expense  of  the  owner  or  owners 
of  the  property  adjoining,  to  regulate  grade,  pave 
and  repave,  curb  and  recurb  the  said  footways  or 
sidewalks.''  It  is  evident  this  section  is  no  more 
than  a  collection  and  consolidation,  in  a  short 
compass,  of  the  various  subjects  of  general  regu- 
lation, and  the  provision  for  paving  and  repaying 
simply  conveys  the  ordinary  jiower  for  this  pur- 
pose. It  was  not  intended  to  sulgect  the  pro^wrty 
of  the  citizens  to  arbitrary  changes  of  policy,  or 
of  opinion,  or  caprice  which  follow  changes  in 
councils,  or  in  their  views  of  improvement.  We 
cannot  suppose  the  legislature  meant  to  convey 
any  such  extraordinary  and  oppressive  authority. 
If  we  did,  then  the  later  Consolidation  Act  of 
1854  must  have  been  intended  to  restrict  it. 
Johnson  and  Numon's  Appeal  (25  P.  F.  Smith, 
96)  is  no  recognition  of  the  Act  of  1838  as 
giving  a  wider  grant  of  power;  but,  as  Justice 
Gordon  remarks,  the  Act  of  1854  is  the  nerve 
through  which  the  city  derives  its  power. 

We  perceive  no  reason  to  alter  the  opinion 
filed  in  this  case. 


May,  '76.  Mny  2. 

The  Farmers*  Mutual  Fire  Insurance  Company 

y.  Bair  &  Shenk. 
Same  y.  Samuel  Grofi^  to  use  of  Bair  &  Shenk. 

Evidence — Contract  of  insurance,  as  shown  hy 
agenVs  receipt,  before  policy  issued  —  Dis' 
crepancy  between  dates  of  receipt  and  policy — 
Fraudulent  alteration  of  date. 

The  qnesiion  of  alleged  fraudulent  alteration  in  tlm 
date  of  a  receipt  for  pieniiam  upou  a  policy  of  insor- 
auue, though  supported  hy  vague  evidence  only, should 


*  The  following  is  a  full  copy  of  the  opinion  on  file 
referred  to  by  the  CuiEV  Justice  : — 

^®*  1  Error  to  the  District  Court  of 

City  of  Philadelphia.  J      ^»^*»^d«ipua  County. 

'*  Peb  Curiam. 

"  The  true  construction  of  the  claim  and  effect  of  the 
eyideuce  in  this  case  is,  that  the  work  done  to  tlie 
pavement  in  front  of  the  defendant's  property,  was 
Hubstantially  and  really  a  rep  ^ir,  and  not  a  renewal  or 
secoud  construction  of  the  pavement.     It  is  true  there 
U  looseness  in  the  language  of  the  papers,  but  taking 
tlie  whole  case  we  think  it  was  a  substantive  repair  of  | 
tlie  pavement,  falling  under  the  ordinance  of  the  city,  i 
to  be  paid  for  by  the  owner  of  the  frontage,  and  to  be  [ 
done  by  the  supervisor  of  the  highway,  by  means  of 
labor,  and  not  by  contract. 

**  In  view  of  tlie  evidence,  we  discover  no  error  in 
the  instructions. 

**  Judgment  affirmed.** 

(Filed  January  18, 1875.) 


The  following  is  the  abstract  of  said  opinion,  re- 
printed from  the  report  in  1  Wbbklt  Notbs,  189: — 

**  Jan.  18,  1875.  Per  Curiam.  Judgment  affirmed 
on  the  ground  that  the  work  done  on  the  pavem<-ul  was 
substantially  a  repair,  and  not  a  renewal  of  the  pave- 
ment, falling  under  the  ordinance,  to  be  paid  for  by 
the  owner  of  the  frontage,  aiid  to  be  done  by  tlie  super- 
vision  of  the  highway,  by  means  of  labor,  and  not  by 
contract." 

[It  was  only  in  the  firf»t  half  of  the  first  volume  of 
Weekly  Notbs  that  the  plan  of  attempting  to  conden«»e 
the  opinions  of  the  Snpreme  Court  was  pursued.  In 
the  latter  half  of  that  volume,  throughout  the  second 
volume,  and  in  the  current  volume  up  to  date,  the 
opinions  of  the  Supreme  Court,  whether  Per  Cttriam  or 
by  any  of  the  Justices,  including  dissenting  opinions, 
have  been  invariably  printed  in  lull. — Ed.] 
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be  submitteti  to  the  jury,  e^peoially  when  sarroaud- 
ing  circamstancHS  tend  ti  illafltrate  the  issue. 

Where  a  policy  of  iusnranoe  and  a  rweipt  for  pre- 
miam  contained  different  dates,  giving  rise  to  oonfnsion 
as  to  tliO  terms  of  the  contract,  the  jury,  from  extrinsic 
eTideuoe,  must  decide  which  paper  contains  the  true 
date. 

Attaching  creditors  have  the  right  to  ask  that  a 
policy  of  insurance  be  reformed,  by  substitutiug  the 
real  date  of  the  beginning  of  tlie  contract. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

These  were  attachments  in  execution  on  judjr. 
ments  held  by  Bair  &  Shenk  against  John  K. 
Barr,  issued  against  the  said  John  K.  Barr, 
defendant,  and  the  Farmers'  Mutual  Fire  Insu- 
rance Company,  garnishees.  The  garnishees 
pleaded  ''  nulla  bona.'' 

Under  this  issue  the  material  facts  were  as 
follows :  On  May  3,  1870,  Barr  signed  and  de- 
livered to  G.  R-  Ilendrickson,  agent  for  the 
Insurance  Co.,  garnishees,  an  application  for 
insurance  on  certain  specified  property,  "  in  the 
sum  of  $S800,  for  the  terra  of  three  years  from 
the  3d  day  of  May,  1870,  at  noon."  lie  received 
from  said  agent  a  certificate  or  receipt,  reciting 
the  application,  the  payment  of  the  premium, 
and  stating  that  he  would  be  insured  in  said  sum, 
for  three  years  from  date,  if  approved  by  the 
directors.  This  receipt,  when  produced  on  the 
trial  by  the  plaintiffs,  bore  date  **  May  BUt,  1870." 
The  application  having  been  approved,  the  Com- 
pany issued  to  Barr  a  policy,  which  bore  date 
May  6,  1870,  insnring  the  property  in  said  sura, 
"from  the  third  da^  of  Mat/,  1870,  at  12  o'clock 
noon,  until  the  third  day  of  May,  1873,  at  12 
oMock  noon."  Barr  retained  this  policy  until 
September  11,  1871,  when  he  assigned  it  as 
collateral  security  to  one  Reynolds, «  a  lien 
creditor.  On  May  19,  1873,  the  property  de- 
scribed in  the  policy  was  burned. 

It  further  appeared  that  Barr  had  previously 
been  insured  in  said  Company,  as  to  property 
other  than  that  burned,  under  a  policy  for  which 
application  was  made  on  May  31st,  1867;  and  a 
receipt,  by  one  Zeller,  then  agent  for  the  Com- 
pany, was  given  on  the  same  day, /or  the  term  of 
three  years  from  that  date.  He  also  had  been 
insured  in  other  companies. 

On  the  trial,  before  Livingston,  P.  J.,  the 
plaintiff  offered  in  evidence  the  two  receipts, 
dated  respectively  May  31,  1867,  and  May  31, 
1870;  and  offered  to  prove  by  the  defendant, 
Barr,  that  the  latter,  upon  llendrickson's  solici- 
tation, in  the  fall  of  1869,  agreed  to  make  an 
additional  in.<iurance,  the  same  to  take  effect  from 
the  expiration  of  his  then  insurance;  that  in 
pursuance  of  that  arrangement,  Hendrirkson 
then  made  a  survey,  and,  about  the  beginning  of 
the  following  May,  received  the  premium  and 
made  an  insurance  for  three  years  from  May 


31<f,  the  expiration  of  the  did  policy.     Objected 
to  ;  admitted ;  exception. 

The  witness  testified,  in  support  of  the  offer: 
'*  Mr.  Hendrickson  made  the  survey  of  the  build- 
ings, with  the  understanding  that  the  insurance 
was  only  to  take  effect  from  the  expiration  of  the 
other  insurance,  which  expired  on  May  31st. 
Some  time  before  the  expiration  of  the  old  polic  ' 
— it  must  have  been  about  the  beginning  cf 
May — I  called  on  Hendrickson,  at  Mount  Joy, 
and  he  proposed  that  I  could  pay  my  premium 
there,  as  I  was  not  in  the  habit  of  getting  to 
Mount  Joy  very  often.  I  paid  the  premium  to 
him  and  took  his  receipt,  with  the  understanding 
that  it  was  to  take  effect  from  May  31st,  tho 
expiration  of  the  old  policy.  I  took  this  insu- 
rance in  place  of  other  insurances;  Zeller  insured 
the  house  for  $4000;  I  had  my  other  buildings 
insured  in  other  companies ;  I  dropped  them  and 
took  all  in  this  company.  .  .  .  The  second 
day  after  the  fire,  I  went  to  Zeller,  who  was  then 
agent  of  the  company,  and  gave  him  notice  of 
the  loss.  He  said  he  had  received  notice  from 
the  head  oflBce  that  the  policy  had  expired."  Barr 
further  testified  that  Mr.  Hendrickson  did  not 
allow  him  any  sum  as  the  surrender  value,  or 
return  premium  for  the  unexpired  term  of  his  old 
policy. 

On  being  shown  the  receipt  dated  May  31st, 
1870,  he  said  :  "  The  dates  in  this  receipt  are 
now  as  they  were  when  Mr.  Hendrickson  gave  it 
to  me.  I  never  noticed  the  discrepancy  or  raiftake 
between  the  receipt  and  the  policy  until  my 
attention  was  called  to  it  by  Mr.  Zeller,  after  the 
fire." 

The  defendants  put  in  evidence  the  policy, 
dated  May  6,  1870,  and  called  G.  R.  Hendrick- 
son, who  testified  that  he  took  the  application 
and  gave  the  receipt  on  May  3d,  when  the  old 
policy  was  surrendered ;  and  that,  in  charging 
for  the  new  policy,  he  deducted  fifty-five  cents, 
the  value  of  the  old  policy  for  tho  time  it  had 
then  to  run,  frora  3d  to  31st  of  May;  that  he  had 
no  recollection  of  anything  being  said  about  the 
new  insurance  running  from  May  31st;  and  that 
Barr  never  made  any  objection  to  the  new  policy, 
which  read  from  May  3d,  1870,  to  May  3d,  1873. 
In  relation  to  the  date  of  the  receipt  "May  31st, 
1870,"  he  said  :  **  This  receipt  is  all  in  my  hand- 
writing, with  possibly  the  exception — I  won't  say 
positively — of  the  figure  1  in  both  places  where 
it  occurs  in  the  dates;  the  letters  si,  after  the 
dates,  don't  look  like  my  writing  to  me.  I  don't, 
say  that  the  1  in  the  cancelled  stamp  is  not  my 
1 — that  1  did  not  make  it;  I  judge  the  figure  1 
in  both  places ;  1  have  great  doubts  that  they  are 
in  my  handwriting.  There  is  nothing  in  the  1  on 
the  stamp  to  indicate  it  is  not  in  my  hand,  except 
my  reasoning.  ...  I  don't  know  that  1  have  any 
recollection  except  what  the  papers  show.     Barr 
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and  I  had  some  conversation,  but  I  would  not 
undertake  to  repeat  it  " 

John  II.  Zcller  testified,  also  on  behnlf  of 
defendants,  that  Barr  carae  to  hira  three  or  four 
days  after  the  fire,  and,  when  witness  showed  him 
hy  the  rej^istcr  that  the  policy  had  expired  on 
May  3(1,  he  said  he  thought  it  had  to  run  until 
the  31st  of  May,  and  found  fault  with  the  witness 
for  not  notifying  him.' 

The  })laintiffs  reqnrsted  the  Court  to  charge 
that  if  the  agent  of  the  company  agreed  that  the 
insurance  should  run  for  three  years  from  May 
31st,  1870,  and  gave  hira  a  receipt  for  premium 
]>aid  in  accordance  therewith,  the  ])]aintiff8  are 
entitled  to  recover,  notwithstanding  the  policy, 
by  mistake  of  the  company  or  its  agent,  specifies 
different  dates  from  those  so  agreed  upon  and  set 
forth  in  the  receipt.  Answer:  The  taking  of  the 
application  of  a  person  for  insurance,  fixing  the 
terms  of  it,  and  receiving  the  premium  are  suflS- 
cient  evidence  of  an  insurance,  without  the  issuing 
of  a  policy,  when  it  thereby  appears  that  the  con- 
tract is  complete  and  nothing  wanting  but  the 
issuing  of  the  policy.  In  this  case  there  was 
more  to  be  done ;  the  directors  were  to  approve ; 
they  issued  a  policy,  and  thus  expressed  approval 
of  its  risk;  and  if  the  jury,  from  all  the  evidence, 
find  that  the  contract  or  agreement  between  John 
K.  Barr  and  Mr.  Hendrickson,  the  agent  of  this 
company,  was  that,  in  consideration  of  the  pre- 
mium paid,  John  K.  Barr  was  to  be  insured  from 
May  31, 1870,  for  three  years,  and  in  accordance 
with  that  agreement  Barr  paid  the  premium 
demanded  for  such  insurance,  plaintiffs  would  be 
entitled  to  recover,  notwithstanding  the  ]>olicy 
issued  may  bear  date  different  from  that  agreed 
upon  and  set  forth  in  the  receipt  for  the  premium 
as  the  time  from  which  the. insurance  was  to 
date. 

The  defendants  presented,  inter  alia,  the  fol- 
lowing ]>oint:  (4)  If  the  jury  believe  from  the 
evidence  that  the  receipt  given  to  Barr  by  Hen- 
drickson was  altered  in  date  from  May  3d  to 
May  31st,  1870,  the  plaintiff  cannot  recover. 
Answer,  There  is  no  evidence  in  this  case  of 
any  alteration  of  the  dates  of  the  recei|)t.  Barr 
swears  the  dates  therein  are  the  same  now  as 
when  he  received  it  from  Hendrickson,  the  agent, 
and  Hendrickson  does  not  swear  that  they  have 
been  changed  or  altered.  The  jury  need  not 
consider  the  question  raised  by  this  point. 

Verdicts  for  plaintiff  in  both  cases,  for  $2592.58 
and  $504.29  respectively.  The  garnishees  took 
this  writ,  assigning  for  error  the  admission  of 
the  evidence  excepted  to  and  the  answers  to  the 
points  as  given  above. 

T.  E.  Franklin  and  //.  AI,  North,  for  plaintiffs 
in  errur. 

The  Court  erred  in  withdrawing  from  the  jury 
the  question  of  fact,  whether  the  date  of  the  re- 


ceipt had  been  altered.  But  "the  application 
and  the  policy  constitute  the  contract"  (Ins.  Co. 
V  Sailer,  17  Sm.  112),  and  Luo  receipt,  even  if 
originally  dated  May  31,  was  provisional  only; 
it  merged  in  the  policy,  and  the  latter  cannot 
be  contradicted  by  the  former. 

W,  Leaman  and  S.  If.  Reynolds  (with  whom 

were  Dickey  and  Shenk),  for  defendants  in  error. 

The  actual  agreement  to  insure  between  the 

parties,  as  evidenced  by  the  receipt  for  premium, 

was  the  contract. 

Carp«»nter  r.  Ins.  Co.,  4  San^.  N.  Y.  Ch.  Rep.  408. 

lus.  Co.  V.  Majr'd  Ezec'r,  2  Wbbklt  Notes,  43. 

Ins.  Co.  r.  Porter,  3  Grant,  123 

Palin  I'.  Ins.  Co.,  20  Ohio,  529. 

Perkins  v.  Ids.  Co.,  4  Cowan,  645. 
The  date  in  the  policy  was  clearly  a  mistake 
which  could  have  been  reformed  in  equity,  and 
it  will  be  treated  here  as  though  corrected.  The 
allegation  of  alteration  of  date  in  the  receipt  was 
not  sustained  by  any  evidence  sufficient  to  be 
submitted  to  the  jury,  and  the  question  was 
therefore  properly  withdrawn  by  the  Court. 

Oct.  9.  The  Court.  In  the  fourth  point  of 
the  defendants  below,  the  Court  were  asked  to 
charge  that  *Mf  the  jury  believe  from  the  evidence 
that  the  receipt  given  to  Barr  by  Hendrickson 
was  altered  from  May  3d  to  May  31st,  1870,  the 
plaintiff  cannot  recover."  The  answer  was : 
'*  There  is  no  evidence  in  this  case  of  any  alter- 
ation of  the  dates  of  the  receipt.  Burr  swears 
the  dates  therein  are  the  same  now  as  when  he 
received  it  from  Hendrickson,  the  agent,  and 
Hendrickson  does  not  swear  that  they  have  been 
changed  or  altered.  The  jury  need  not  consider 
the  question  raised  by  this  point."  This  question 
was  the  pivot  on  which  this  whole  controversy 
turned.  The  application  for  the  increased  in- 
suranceVas  made  by  Barr  on  the  3d  of  May  un- 
questionably. If  it  was  agreed  between  Hen- 
drickson and  himself  that  the  policy  wns  to 
protect  the  property  from  the  31st  of  May,  and 
if  in  accordance  with  that  agreement  the  receipt 
was  post-dated,  the  plaintiffs  i)elow,  as  attaching 
creditors  of  Barr,  had  the  right  to  ask  that  the 
policy  should  be  reformed  by  substituting  the 
date  which  was  really  fixed  for  the  commencement 
of  the  contract  in  lieu  of  that  which  was  adopted 
by  the  company  in  consequence  of  the  agent's 
mistake.  The  act  of  the  agent  in  effecting  the 
insurance  having  been  ratified  by  the  execution 
of  the  policy,  there  is  nothing  in  the  general 
facts  on  the  record  to  indicate  that  the  discre- 
pancy of  twenty-eight  days  between  the  date 
agreed  on  and  the  date  mistakenly  adopted  could 
have  had  any  essential  bearing  on  the  question 
of  the  good  faith  of  the  contracting  parties,  or 
on  the  obligation  of  the  contract  itself. 

As  the  case  stands,  the  material  inquiry  is. 
whether  there  was  any  evidence  of  the  alleged 
alteration  of  the  receipt,  which  should  have  been 
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suhraitted  to  the  jury  ?  On  the  Slst  of  March, 
1867i  an  insurance  on  a  dwelling-house,  kitchen, 
smoke-honse,  and  certain  household  furniture — 
amountinfT  to  $4000 — was  procured  by  Barr 
from  the  defendants  throuj^h  the  instrumentality 
of  John  II.  Zeller,  at  that  time  their  a^ent  at 
Monnt  Joy.  In  the  autumn  of  1869.  George  R. 
Hendrickson,  who  had  been  appointed  agent  in 
Zeller's  place,  made  a  survey  with  a  view  to  the 
insurance  of  other  property  l)elonging  to  Barr. 
On  the  3d  of  May,  1870,  an  application  was 
made  for  a  policy  for  $8800,  embracing  the 
$4000,  covered  by  the  policy  of  1867,  and  $4800 
on  the  other  property.  The  insurance  was  spe- 
cified to  be  "  for  the  term  of  three  years  from  the 
third  of  Mnv.  1870,  at  noon,"  and  the  applica- 
tion was  dated  ''May  3d,  1870."  The  policy 
which  was  dated  on  the  sixth  dny  of  May,  1870, 
Rtipnlnted  for  the  payment  of  damages  by  fire  to 
the  property  insured  occurring  between  the  third 
day  of  May,  1870,  and  the  third  day  of  May, 
1873.  The  date  of  the  expiration  of  the  risk, 
"  3d  May,  1873,"  was  legibly  endorsed  opon  the 
policy.  A  fire  occurred  on  the  19th  of  May, 
1873,  resulting  in  the  loss  of  property  not  cov- 
ered by  the  insurance  of  1867,  but  included  in 
the  risk  taken  in  1870. 

On  the  triali  the  plaintiffs  produced  the  receipt 
of  Hendrickson  purporting  to  have  been  given 
"  May  31,  1870."  It  was  alleged  on  behalf  of 
the  defendants  that  this  receipt  .had  originally 
been  dated  "May  3,  1870," and  had  been  altered 
by  the  addition  of  the  figure  and  letters  **  Ist." 
It  was  apparent  that  a  vacant  space  had  been 
left  between  the  figure  or  figures  expressing  the 
day  of  the  month  and  the  figures  which  indicated 
the  year,  and  that  this  space  had  been  left  with- 
ont  a  connecting  scroll  and  entirely  blank.  Barr 
testified  that  when  he  took  the  receipt  it  was 
"  with  the  understanding  that  the  insurance  was 
to  take  effect  from  May  31st,  the  expiration  of  the 
old  policy,"  and  that  the  dates  originally  inscribed 
remained  unaltered.  He  also  testified  that  he 
had  not  observed  before  the  fire  the  discrepancy 
between  the  receipt  and  the  policy.  On  the  part 
of  the  defendants,  Hendrickson,  the  agent,  was 
called  as  a  witness.  He  slated  that  the  receipt 
of  the  31st  of  May,  1870,  was  in  his  handwriting, 
with  the  possible  exception  (he  was  not  able  to 
speak  positively)  of  the  figure  **  1"  in  both 
places  (at  the  foot  of  the  paper  and  in  the  can- 
cellation) where  it  occurred  in  the  dates.  He 
said  that  the  letters  **st"did  not  look  to  him 
like  his  writing.  On  cross-examination,  be 
added  that  **  there  was  nothing  on  the  stamp  to 
indicate  it  was  not  in  his  hand  except  his  reason." 
He  said  also  that,  when  the  new  insurance  wns 
effected,  he  made  an  allowance  to  Barr  of  65 
cents  for  the  premium  on  the  cancelled  ]>olicy  of 
1867,  for  the  period  between  the  od  and  31st  of 
May,  1870. 

'    \s,L.  111.— 9 


In  view  of  these  general  facts,  how  can  it  be 
said  that  there  was  no  evidence  to  affect  the  in- 
tegrity of  the  date  of  the  receipt  in  controversy  ? 
According  to  Barr,  the  understanding  was  dis- 
tinct that  the  risk  was  to  begin  on  the  31st  of 
May.  According  to  Hendrickson,  the  under- 
standing was  that  it  was  to  begin  on  the  3d  of 
May,  and,  in  pursuance  of  that  understanding,., 
he  swore  that  he  refunded  the  premium  on  the 
first  policy  for  the  twenty-eight  days  it  had  yet* 
to  run.  Then  the  terms  and  date  of  the  appli- 
cation and  the  stipulatious  of  the  policy  were 
explicit  and  unmistakable.  While  the  evidence 
of  Hendrickson  was  vague,  it  still  raised  a  ques- 
tion whether  the  receipt  produced  in  Court  was 
in  the  precise  form  in  which  it  was  originally 
executed.  The  fire  occurred  more  than  three' 
years  after  the  insurance  was  effected,  and  no 
objection  to  the  terms  of  the  policy  had  been 
made  in  the  interval.  It  is  true  Barr  swore  he 
did  not  discover  the  discrepancy,  and  it  appears 
that  the  policy  was  assigned  to  S.  H.  Reynolds, 
a  lien  creditor,  on  the  11th  of  September,  1871. 
and  was  probably  therefore  not  in  the  hands  of 
Barr  from  that  time  till  the  accident  happened. 
Still  the  fact  remains  that  the  policy  was  received 
and  retained  without  objection. 

All  these  were  facts  bearing  directly  on  the 
point  contested.  But  aside  from  these,  there 
were  surrounding  circumstances  which^  as  tend- 
ing in  some  degree  to  illustrate  the  issue,  should 
have  been  submitted  to  the  consideration  of  the 
jury.  The  property  destroyed  by  the  fire  was 
not  included  in  the  policy  of  1867.  Evidence 
was  given  by  the  plaintiffs  to  prove  that  this 
property  was  protected  by  policies  of  other  com- 
panies, which  were  dropped  by  Barr  when  bo 
obtained  the  insurance  from  the  defendants  iti 
May,  1870.  The  policies  so  dropped  were  not 
shown,  and  no  proof  was  made  in  regard  to  the 
dates  of  their  expiration.  Barr  simply  testified  : 
*'  I  had  my  other  buildings  insured  in  other  com- 
panies; I  dropped  them  and  took  all  in  this 
company."  As  the  record  stands,  the  theory  of 
the  defendants  presents  the  peculiar  ease  of  an 
insurance  to  the  amount  of  $4800  to  take  effect 
twenty-eight  days  after  the  date  of  the  applica- 
tion, while  nothing  is  offered  to  show  that  the 
property  was  not,  during  that  interval,  left 
wholly  unprotected. 

It  is  possible  that  a  thorough  investigation  by 
a  jury  may  enable  thera  to  account  for  the  con- 
fusion in  these  instruments  on  the  ground  of 
accident,  and  not  on  the  ground  of  an  alteration 
of  dates.  In  its  general  terms,  the.  receipt  of 
1870  is  almost  an  exact  duplicate  of  that  given 
by  Zeller  on  the  31st  of  May,  1867.  In  the 
application  signed  by  Barr,  the  date  was  stated 
as  **May  3.  1870."  It  was  for  the  jury  to  say 
how  and  why  the  change  was  made  from  the 
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numeral  fldjecilve  expressed  in  the  word  and 
fijjfure  **  May  3"  in  the  application,  to  the  ordinal 
numbe^  expressed  hy  the  word,  figures,  and 
letters  **  May  31st"  in  the  receipt. 

While  the  application  and  policy  eonid  be  re- 
formed by  proof  that  the  receipt  showed  the  true 
terras  of  the  contract,  certainly  the  receipt  coald 
also  be  reformed  by  proof  that  the  true  terms 
were  contained  in  the  contemporaneous  papers. 
One  instrument  would  not  necessarily  control  the 
other.  The  point  was  one  which  it  was  not  the 
jjrovince  of  the  Court  to  decide,  for  it  rested 
upon  extrinsic  evidence.  It  may  be  that,  in 
copyinj^  the  receipt  of  1867,  the  day  of  the 
month  on  which  that  had  been  given  was  copied 
also  by  Hendrickson  through  a  natural  inadver- 
tence. This  is  mere  speculation,  of  course,  for 
such  n  question  could  only  have  been  passed 
npon  by  the  jury,  and  to  them,  in  connection 
with  the  general  facts  developed  on  the  trial,  it 
ought  to  have  been  referred.  The  other  ques- 
tions in  the  cause  were  accurately  ruled,  but 
there  was  error  in  the  answer  given  to  the  fourth 
point  of  tiie  defendants,  and  the  ninth  assignment 
of  error  therefore  is  sustained. 

Judgments  reversed,  and  venire  facias  de  novo 
in  each  case  awarded. 

Opinion  by  Woodward,  J.  Williams,  J., 
absent. 


Jan.  '74,  255. 


Feb.  3. 


Hcllvaine*8  Agpeal. 
In  re  Thirty-fourm  Street. 


Errors  and  Appeals — Certiorari — Appeal — 
Raad  canes  in  Philadelphia  County — Act  of 
£9  March ^  1829 — Special  allocatur — Frac- 
iice. 

The  difttifction  b#»tween  an  appeal  and  a  certiorari 
is  niarkt'd,  and  Fliould  not  be  lost  sight  of.  An  appeal 
bring.')  up  tlie  rase  upon  its  meriti^ ;  a  certiorari  brings 
up  the  rt*cord  only,  and  upon  such  writ  tlie  App*'Ilate 
Court  can  look  merely  at  the  regularity  of  tlie  pro- 
ceedings. 

The  Act  of  March  23, 1829  (P.  L.  93),  which  provides 
that  no  certiorari  shall  issue  to  the  Quarter  {Sessions 
of  Pliiladelphia  County  in  proceedings  for  opening 
roads  and  assessing  damages,  unless  upon  affidavit  of 
the  party,  and  a  special  allocatur  by  the  Supreme 
Court,  is  still  in  force. 

Certiorari  (styled  in  the  paper-books  an  appeal) 
1j  the  Quarter  Sessions  of  Philadelphia  County. 

This  case  came  before  the  Court  below  upon 
exceptions  to  the  report  of  a  jury  appointed  to 
assess  damages  for  the  opening,  straightening, 
and  widening  of  Thirty-fourth  Street. 

The  material  facts  of  the  case  were  as  follows  : 
The  Act  of  April  U,  1863  (P.  L.  1083),  a  sup- 
plement to  the  general  Park  Act  of  March  26, 


1867  (P.  L.  647),  authorizes  the  City  Conncils 
to  widen  and  straighten  any  street  laid  out  upon 
the  public  plans  of  the  city  as  they  may  think 
requisite  to  improve  the  approaches  to  Fairmount 
Park,  and  provides  a  special  mode  of  proceeding 
for  such  improvements.  In  accordance  with  this 
Act  the  Councils,  by  ordinance  of  June  24,  1871 
(Ordinances  of  1871,  291),  ordered  the  widening 
and  straightening  of  Thirty-fourth  Street  by  lines 
clearly  defined.  This  ordinance  was  approved  by 
the  Park  Commissioners,  and  the  change  in  the 
lines  was  duly  made  by  the  Board  of  Surveys  on 
the  public  plan  of  the  city.  On  July  11,  1871, 
the  Councils  jipssed  the  following  resolution  (Or- 
dinances of  1871,  326):— 

Resolved,  That  the  Chief  Commissioner  of  Highways 
be  and  he  is  hereby  authorized  and  directed  to  notify 
the  owners  of  property  embraced  within  the  lines  of 
Thirtj.fourth  Street,  from  Market  Street  to  the  south 
side  of  Aspen  Street,  in  the  Twenty-fourth  Ward,  as 
ordered  to  be  widened  and  straightened  by  the  Ordi- 
nxnce  of  Councils,  entitled  **An  Ordinance  to  fviden 
and  straighten  Thirty-fourth  Street,  in  order  to  improve 
it  as  an  apjjroacli  to  Fairmount  Park,"  approved  June 
24th,  *1 871,  that  at  the  expiration  of  ninety  days  said 
street  will  be  widened  and  straightened,  and  opened  as 
so  widened  and  straightened,  in  accordance  with  said 
Ordinance,  and  that  so  much  of  their  ground  as  will 
be  embraced  within  the  lines  thereof,  when  so  widened 
aud  straightened,  will  be  required  for  public  use. 

(This  resolution  was  printed  in  the  paper-book 
of  plaintiff  in  error,  but  it  was  not  contain^  in 
the  record  proper.) 

On  November  28  of  the  same  year,  Thomas 
Cosligau,  one  of  the  owners  of  land  fronting  on 
the  said  street,  petitioned  the  Court  of  Quarter 
Sessions  for  a  jury  to  assess  damages,  and  the 
Court  appointed  six  viewers  for  that  purpose, 
who  viewed  the  premises,  assessed  the  damages, 
and  made  a  report,  to  which  Hugh  Mcllvaine, 
another  of  the  property -holders,  filed,  inter  alia, 
the  following  exceptions :  ( 1 )  The  Councils  of  the 
city  had  no  lawful  authority  to  enact  the  resolu- 
tion of  July  11,  1871 ;  (2)  This  Court  Dbtained 
no  jurisdiction  by  virtue  of  the  resolution  under 
which  the  petition  on  which  the  report  was  filed 
was  presented.  The  City  filed,  inter  alia,  the 
following  exception  :  (3)  It  was  unnecessary  to 
extend  Thirty-fourth  Street  diagonally,  from  Syca- 
more Street  to  Thirty-fifth  Street 

The  Court  of  Quarter  Sessions,  Peirce,  J., 
dismissed  Mcllvaine's  exceptions,  sustained  the 
exception  of  the  City,  and  confirmed  so  much  of 
the  report  as  was  unaffected  thereby. 

Mcllvaine  thereupon  took  this  writ  of  certio- 
rari, assigning  for  error  the  action  of  the  Court 
in  dismissing  his  first  two  exceptions  and  in  sus- 
taining the  third  exception  of  the  city. 

Upon  the  case  being  called,  in  the  Supreme 
Court,  counsel  for  the  city  moved  to  quash  the 
writ  on  the  ground  that,  under  the  Act  of  March 
23,  1820  (P.  L.  93),  no  certiorari  to  review  road 
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y>roceeding8  in  the  Quarter  Sessions  could  betaken 
without  a  special  allocatur. 

I),  W.  Sellers,  for  Mcllvaine. 

Councils  had  no  authority  to  enact  the  resolu- 
tion of  July  11,  1871,  and  that  resolution  con- 
ferred no  jurisdiction  on  the  Court  of  Quarter 
Sessions,  for  the  Act  of  March  i6,  1867,  §  3, 
prescribed  minutely  the  manner  of  |>roceeding 
when  land  is  to  be  taken  to  improve  the  ap- 
proaches to  the  park.  This  was  an  unlawful 
attempt  to  proceed  in  sach  a  case  under  the 
general  road  law  of  April  21,  1855.  Especially 
was  the  appointment  of  six  freeholders  on  Cos- 
tigan's  petition  illegal,  for  the  Axjt  of  1867  pro- 
vides that  in  these  cases  a  jury  of  twelve  dis- 
interested freeholders  shall  be  appointed. 

The  ordinance  of  June  24,  1871,  ordered  the 
widening  and  straightening  of  Thirty-fourth 
Street,  to  improve  it  as  an  approach  to  the  park, 
and  only  for  that  reason  was  the  ordinance  legal. 
But  the  Court,  by  sustaining  the  third  exception 
of  the  city  and  approving  the  plan  as  modified  by 
it,  entirely  destroyed  the  value  of  this  improve- 
ment as  nn  approach  to  the  park. 

0.  H,  T.  Coltis,  City  Solicitor,  for  the  city, 
and  e7.  A.  Gerhard  (with  him  E.  Spencer  dul- 
ler), for  property-owners. 

The  appointment  of  six  jurors  was  entirely 
correct,  under  either  the  Park  Act  or  the  general 
road  law,  for  the  supplement  to  the  Park  Act  of 
April  14,  1868,  specially  reduced  the  number  of 
park  jurors  to  six. 

March  13.  The  Court.  A  writ  of  certiorari 
was  sued  out  by  Hugh  Mcllvaine  to  the  Court  of 
Quarter  Sessions  of  Philadelphia  to  bring  up  the 
record  of  said  Court  in  the  matter  of  the  pro- 
c«*edings  to  assess  the  damnges  for  the  widening 
of  Thirty-fourth  Street.  The  case  is  inaccurately 
termed  an  appeal,  and  the  parties  are  treated  as 
appellant  and  appellf^  in  the  respective  paper- 
books.  This  is  erroneous.  There  is  no  appeal 
in  the  case.  The  distinction  between  an  appeal 
and  a  certiorari  is  marked,  and  should  not  be  lost 
sight  of.  An  appeal  brings  up  the  case  upon  its 
merits ;  a  certiorari  brings  up  the  record  only,  and 
upon  such  writ  we  can  look  merely  at  the  regu- 
larity of  the  proceedings.  (Duff's  Koad,  16  P.  F. 
S.  459.) 

A  motion  to  quash  the  certiorari  was  made 
upon  the  argument  The  reason  assigned  was 
that  the  writ  had  not  been  allowed  by  this  Court, 
or  by  one  of  the  justices  thereof.  This  involves 
a  question  of  practice  of  some  importance.  The 
2d  section  of  the  Act  of  23d  of  March,  1829  (P. 
L.  93),  provides  :  '*  That  from  and  after  the  |>flBp- 
sage  of  this  Act  no  writ  of  certiorari  shall  issue 
from  the  Supreme  Court  of  this  State  to  remove 
any  proceedings  of  the  Court  of  Quarter  Sessions 
of  the  County  of  Philadelphia  under  the  Act  of 
Assembly  for  opening  and  laying  out  of  public 


roads,  streets,  or  highways,  and  for  assessing 
damages  for  opening  the  same  unless  the  party 
applying  for  such  writ  shall  make  oath  or  affirma- 
tion that  the  same  is  not  intended  for  delay,  but 
because  he  (irmly  believes  that  injustice  has  l>eeu 
done  in  the  Court  of  Quarter  Sessions ;  and  unless 
such  writ  of  certiorari  shall  be  especially  allowed 
by  the  Supreme  Court,  or  a  Justice  thereof,  for 
just  and  reasonable  cause  shown  to  them  or  him, 
and  that  any  writ  of  certiorari  issued  against  the 
provisions  of  this  Act,  shall  be  void  and  of  none 
effect."  This  Act  was  held  to  be  still  in  force  in 
the  case  of  Road  from  Thomas'  Creek  (3  Whart. 
17).  It  was  contended  in  that  case  that  by  the 
general  road  law,  passed  on  the  13th  of  .June, 
1836,  this  provision  of  the  Act  of  1829  was  vir- 
tually repealed,  and  that  by  the  Act  of  16th  June, 
1836,  relating  to  the  jurisdiction  and  powers  of 
Court,  a  certiorari  is  to  issue  of  course.  But  the 
Court  said  that  the  Act  of  13  June,  1836,  con- 
tained an  express  saving  of  the  special  and  local 
Acts,  and  that  a  special  allocatur  was  still  neces- 
sary for  the  removal  of  proceedings  in  the  Quar- 
ter Sessions,  relative  to  the  opening  of  roads  in 
the  county  of  Philadelphia.  Such  has  been  the 
uniform  construction  of  the  Act  of  1829,  from 
that  day  to  this,  and  the  practice  has  been,  with 
rare  exceptions,  in  harmony  with  it.  We  might 
quash  this  writ  without  further  discussion,  but  as 
it  was  taken  out  under  nn  impression  that  a  spe- 
cial allocatur  was  unnecessary  and  the  case  lias 
been  fully  argued,  we  would  not  quash  under  the 
circumstances  if  upon  examination  we  find  that 
the  plaintiff  would  be  entitled  to  a  special  allocatur 
immediately  thereafter. 

I  have  looked  in  vain  through  this  record  for 
anything  on  which  to  base  the  plaintiff^s  assign- 
ments of  error.  The  resolution  of  councils  referred 
to  in  the  first  and  second  assignments  is  not  set 
out  in  the  record  and  is  not  before  us.  It  is  true 
that  in  the  petition  of  Thomas  Costigan  for  the 
appointment  of  a  jury  to  assess  the  damages  for 
the  widening  of  Thirty-fourth  Street,  it  is  stated 
"  that  the  select  and  common  councils  of  said  city 
by  a  resolution  duly  approved  July  11,  1871, 
directed  the  chief  commissioners  of  highways  to 
notify  the  owners  of  property  through  and  over 
which  Thirty-fourth  Street  from  Market  tct  As- 
pen Streets  passes,  that  after  three  months  from 
said  notice  the  same  would  be  required  for  public 
use  according  to  the  widened  and  straightened 
lines  as  an  approach  to  the  Park,  and  which 
notification  has  been  received.''  Assuming  the 
resolution  to  be  as  set  forth  in  the  petition  we  fail 
to  jierceive  any  error  on  the  part  of  the  Court 
below  in  appointing  a  jury  to  assess  the  damages 
for  the  widening  of  the  street.  The  Act  of  April 
14,  1868  (P.  L,  1083).  provides:  "That  the 
conncils  of  the  city  of  Philadelphia  be  and  they 
are  hereby  authorized  to  widen  and  straighten  any 


Digitized  by 


Google 


182 


WEEKLY  NOTES  OF  CASES. 


street  laid  out  upon  the  public  plan  of  said  city 
as  they  may  think  requisite  to  improve  the 
approaches  to  Fairmount  Park."  If,  as  was  con- 
tended, the  damages  for  the  widening  of  the 
street  were  required  to  be  assessed  under  the  Act 
of  March  26,  1867  (P.  L.  547),  to  which  the 
Act  first  above-named  is  a  supplement,  it  would 
still  be  the  duty  of  the  Court  of  Quarter  Sessions 
to  appoint  the  jury.  For  anything  that  appears 
upon  this  record  the  damages  may  have  been 
''ascertained,  adjusted,  and  assessed  in  like  man- 
ner" as  is  prescribed  by  the  Act  of  lS67.  We 
are  unable  to  say  in  this  proceeding  from  what  is 
legitimately  before  us,  that  city  councils  had  no 
authority  to  enact  said  resolution,  or  that  the 
Court  below  had  no  jurisdiction. 

The  third  assignment  alleges  that  the  Court 
below  erred  in  sustaining  the  third  exception  filed 
on  behalf  of  the  city.  The  record  does  not  show 
any  such  exception  or  ruling.  It  does  disclose 
three  exceptions  filed  by  the  plaintiff  all  of  which 
were  dismissed  by  the  Court  and  the  report  con- 
firmed. The  first  and  second  of  said  exceptions 
are  sufficiently  covered  by  what  has  already  been 
said.  The  dismissal  of  the  third  exception  is  not 
assigned  for  error. 

We  are  unable  to  see  anything  in  this  record 
which  would  justify  us  now  in  granting  a  special 
allocatur. 

Writ  quashed. 

Opinion  by  Paxson,  J.  Williams,  J.,  ab- 
sent. 


©ontmott  Pleas— Hato^ 


C.  p.  No.  1.  March  18. 

OelscUager  v.  Larbling. 

Execxdion — Abandonment  of  levy — Alias 

execution — Practice, 

Rule  to  set  aside  ^. /a. 

Jjidgment  was  entered  March  1,  1870,  on  a 
warrant  of  attorney  attached  to  a  single  bill  of 
the  defendants,  on  which  a  Jl  fa.  issued  and  was 
returned  "  nulla  bona."  An  alias  fi.  fa.  was  then 
issued  to  June  Term,  1872,  and  a  levy  having 
been  made  on  the  personal  property  of  defendants, 
it  was  returned  "  served,  advertised,  and  unsold 
for  want  of  buyers." 

On  February  6,  1876,  a  rule  was  granted  for  a 
sheriff's  interpleader,  a  relative  of  the  defendant 
being  a  claimant  of  the  goods,  but,  no  security 
being  entered,  all  benefit  under  the  interpleader 
was  apparently  abandoned. 


The  plaintiff  subsequently,  on  June  14,  1876, 
issued  a  pluriea  Ji.  fa.  and  levied  upon  other  pro- 
perty of  defendant,  whereupon  the  present  rule 
was  taken. 

JR,  P.  Whitef  for  the  rale.  The  goods  levied  on 
under  the  alias  Ji.  fa.  are  still  in  the  custody  of 
the  law,  and  the  execution  is  prima  facie  a  satis- 
faction of  the  judgment.  The  plaintiff  cannot 
issue  another  execution  until  the  interpleader  is 
disposed  of.  The  proper  way  of  proceeding 
would  be  to  issue  a  vend.  ex.  against  the  ansolil 
goods. 

Yocum,  contra.  The  plaintiff  is  not  bound  by 
the  interpleader  because  it  was  never  perfected 
and  the  levy  under  the  alias  can  be  abandoned. 

The  Court.  Looking  at  the  case  in  any 
aspect,  we  think  the  plaintiff  had  a  nght  to  aban- 
don the  first  levy  and  issue  another^. /a. 

Rule  discharged. 

[  Cf.  MoCnllooh  v.  Logan,  ante,  88 ;  Bryan  v.  Paul, 
ante,  64.] 


C.  P.  No.  1. 


B- 


v.H- 


May  13. 


Landlord  and  tenant — Surrender — An  affidavit 

stating  a  surrender  without  alleging  an  accept- 
ance thereof  is  insufficient. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Covenant  on  a  lease  to  recover  three  months' 
rent  of  premises  leased  by  plaintiff  to  defendant. 

The  affidavit  of  defence  set  forth  that  defend- 
ant had  surrendered  possession  of  the  premises 
before  the  expiration  of  his  tenn  because  plain- 
tiff was  committing  adultery  with  his  wife,  by 
reason  of  which  he  was  obliged  to  leave  his  home  ; 
that  after  surrendering  and  leaving  the  house 
plaintiff  made  a  proposition  to  his  wife  that  she 
should  remain  in  possession  without  paying  any 
rent,  which  she  accepted  and  remained  until  the 
expiration  of  the  term,  during  which  time  defend- 
ant's wife  and  the  plaintiff  continued  said  adulter- 
ous intercourse. 

W.  Drayton,  for  the  rale. 

The  crime  of  the  wife  does  not  relieye  defend- 
ant from  responsibility  for  the  rent. 

Maubj  V.  Scott,  2  Sm.  Lead.  CaseB,  *282,  not«. 

The  surrender  was  not  accepted,  and  therefore 
was  incomplete. 

Shields,  contra. 

Rule  absolute. 

[See  Extinguisher  Co.  v.  Brainerd,  2  Wbbklt  NoTii, 
473.] 
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0.  P.  No.  2.  Nov.  4 

Holden  v.  Woodward  and  Canon. 

Affidavit  of  defence — Filing  may  he  equivalent 

to  an  appearance — Practice, 

Rule  to  strike  off  rule  to  plead. 

Debt  on  a  bond.  The  sheriff  returned  nihil  b,s 
to  Woodward,  and  "  service  accepted"  as  to  Car- 
son. A  copy  of  the  bond  was  filed,  and  the  de- 
fendant Woodward  filed  an  affidavit  of  defence. 
On  Oct  19,  1876,  plaintiff  filed  a  narr.  and  took 
a  rule  on  both  defendants  to  plead.  Defendant 
Woodward  then  took  this  rale. 

Byron  Woodward  (P.P.),  for  the  rule,  argued 
that  the  rule  to  plead  was  improperly  taken,  de 
fendant  Woodward  not  being  in  court 

Letchworthf  contra. 

Where  a  defendant  who  has  not  l)een  served, 
makes  an  affidavit  of  defence,  the  Court  will  order 
an  entry  of  appearance,  P.P.  Any  act  admitting 
that  defendant  is  regularly  in  court  and  desires  to 
contest  the  claim  is  equivalent  to  an  appearance. 
Morton  v.  Hoodless,  1  Mil«s,46. 
Weaver  r  Stone,  2  Gr.  422. 

The  Court.  This  rule  to  ptrike  off  is  premature. 
If  we  were  to  make  it  absolute,  plaintiff  would  be 
without  remedy;  while  if  judgment  is  entered 
under  it,  defendant  may  obtain  a  rule  to  strike  it 
off,  and  the  question  whether  the  filing  of  an  affi- 
davit is  equivalent  to  an  appearance  will  then  be 
fairly  before  us  for  decision,  and  the  paities  will 
have  an  opportunity  to  be  heard  in  the  Supreme 
Court. 

Rule  discharged. 


C.  P.  No.  2.  Nov.  4. 

Commonwealth  »  rel.  The  Attorney  General 

V.  Daily. 

Quo  warranto — Practice — Preliminary  rule  to 

nhow  cause  why  the  writ  should  not  issue. 

Rule  to  quash  a  writof  9<io  warranto. 

The  attorney-general  filed  a  suggestion  setting 
forth  that  Thomas  Daily  was  on  October  10, 
1871,  elected  Surveyor  and  Regulator  of  the 
First  District  of  Philadelphia,  for  the  period  of 
five  years ;  that  be,  therefore,  entered  upon  and  is 
now  discharging  the  duties  of  his  office,  but  that 
he  has  failed  to  enter  security  ns  required  by  law. 

The  docket  entries  showed  the  filing  of  the  rela- 
tion and  issue  and  return  of  the  quo  warranto. 

Bansford,  for  the  rule,  argued  that  this  writ 
was  improperly  issued,  it  having  been  issued  on 
an  ex  parte  statement,  and  without  a  rule  to  show 
cause,  citing — 

Commouwealth  v.  Jones,  2  Jones,  365. 
Couiiuonwealth  r.  Barrell,  7  Barr,  34. 

J,  W,  M,  Newlin,  contra.  The  case  of  Com- 
monwealth V,  Jones  was  at  the  suit  of  a  jirivate 
relator 

C.  A.  Y. 


Nov.  11.  The  Court.  The  cases  where  a 
preliminary  rule  to  show  cause  has  been  required 
are  of  writs  under  the  statute  where  the  relators 
were  private  individuals,  and  the  reason  of  the 
requirement  is  stated  by  Chief  Justice  Gibson  to 
be  that  the  Court  may  stand  between  the  accused 
and  a  vexatious  or  malicious  prosecution  by  a  dis- 
placed officer  or  a  disappointed  applicant.  No 
such  reason  exists  where  the  writ  is  issued  at  the 
instance  of  the  attorney-general  on  his  official 
responsibility,  and  we  do  not  find  that  in  such 
cases  any  rule  has  been  required. 

Rule  discharged. 

Oral  opinion  by  Mitchell,  J. 


C.  P.  No.  3.       Gnth  V.  Anderson.  April  1. 

Amendments  at  bar — Affidavit  of  defence  law 

— Mistake  of  date  in  copy  filed — Amendment 

permitted  at  bar,  and  thereupon,  judgment. 

Two  rules  :  (1)  to  amend  copy  of  a  promissory 

note  on  which  this  suit  was  brought ;  (2)  rule 

for  judgment  for  want  of  a  sufficient  affidavit  of 

defence. 

In  the  copy  of  the  note  filed,  the  date  was  writ- 
ten May  6,  1876,  instead  of  May  6,  1875.  The 
affidavit  of  defence  suggested  that  the  copy  filed 
showed  on  its  face  that  the  action  was  prematurely 
brought. 

Hopple,  Jr.,  for  the  rules.    There  is  no  de- 
fence alleged  on  the  merits.     Amendments  of  for- 
mal matters  have  frequently  been  permitted  at  bar. 
Liunard  v.  Boos,  1  Wbbklt  Notks,  82. 
Gustine  v,  Cu minings,  H.  105. 
Bold  r.  Harrison,  Id.  154. 
Lippincott  v.  Hopple,  2  Id.  186. 

C.  A.  V. 
The  Court  made  both  rules  absolute. 


0.  P.  No.  3.    Lindsay  v.  Casselberry.      Nov.  11. 
Affidavit  of  Defence — Promissory  note — Parol 

agreement  contradicting  the  writing — Insuffi* 

ciency. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  by  payee 
against  maker.  The  affidavit  alleged  that  the 
defendant  was  not  indebted  in  any  manner  to  the 
plaintiff;  but  was  induced  to  give  the  note  in  suit 
in  exchange  for  other  notes  to  which  he,  the 
defendant,  was  not  a  party,  solely  upon  the  pro- 
mise, representation,  and  agreement  of  the  plain- 
tiff that  the  defendant's  said  note  could  be  re- 
newed at  maturity,  or  that  real  estate  would  be 
taken  in  payment  thereof;  that  at  the  maturity 
of  tiie  note  the  defendant  was  ready  and  willing 
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and  still  is  ready  to  renew  tlie  same,  or  to  pay  it 
in  real  estate. 

«7.  A,  Sinn,  for  the  role. 
J.  Bich  Orier,  contra. 

In  a  suit  between  the  original  parties  a  written 
instrument  may  be  explained,  varied,  or  even  con- 
tradicted, where  it  is  shown  that  but  for  the  oral 
stipulations,  made  at  the  time,  the  party  affected 
would  not  have  executed  the  instrument. 
SImghart  v,  Moure,  1  Weekly  Noteh,  598. 
Caley  t\  R.  R.  Co.,  2  Id.  313. 
Kosteubader  v.  Peters,  Id.  531. 
HaiDS  V.  Rapp,  Id.  595. 
Fries  v.  Fox,  Id.  263 
Ross  V,  Uanna,  Id.  222. 
Elliott  t;.  Adams,  3  Id.  44. 
The  Couet.     The  affidavit  is,  in  any  aspect, 
insufficient,  in  that  it  does  not  set  out  the  agree- 
ment with  particularity,  nor  does  it  allege  a  tender 
of  a  deed  for  the  real  estate. 
Kule  absolute. 


C.  P.  No.  4.  Oct.  21. 

HcCambridge  v.  Casselberry. 

Affidavit  of  defence — Bank  check — Want  of 
averment  of  presentation  and  notice  of  non- 
payment to  the  maker. 

Rule  for  judgment  for  want  of  a   sufficient 
affidavit  of  defence. 

Assumpsit  on   a   bank   check  by  the  holder 
against  the  drawer. 

The  affidavit   of  defence   set   forth   that   the 
check  was  drawn  by  J.  R.  Casselberry  to  Chas. 
M.  Martin,  or  order,  and  was  given  upon  the 
express  understanding  and  promise  that  the  de- 
ponent was   to  have  in   consideration  therefor 
negotiable  paper,  which  promise  had  not  been 
fulGlled ;  that  no  averment  of  presentation  and 
demand  and  refusal  of  payment  was  made  in  the 
copy  filed,  nor  that  the  drawer  of  said  check  had 
notice. 
J.  W.  Patton,  for  the  rule. 
J.  R,  Orier  J  contra. 
Rule  discharged. 


C.  P.  No.  4.      HouBton  v.  Allen.  Oct  7. 

Affidavit  of  defence — Bank  check — Holder  for 

collection  only — Fraud  in  obtaining  signature 

— Duress — Fotgery, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  by  holder  against  maker  on  a  check 
purporting  to  be  drawn  by  the  defendant  July  10, 
1876,  on  the  Bank  of  Germantown,  payable  to  his 
own  order  and  indorsed  by  him. 

The  defendant's  affidavit  set  forth  that  he  was 
informed  and  believed,  and  expected  to  prove, 


that  the  plaintiff  was  a  holder  for  collection  only, 
for  the  purpose  of  preventing  a  just  defence 
against  the  real  holder,  to  the  following  effect, 
viz. :  that  the  signature  and  endorsement  were 
forgeries,  traced  on  an  unsigned  blank  cheek, 
which  had  been  stolen  from  the  deponent,  by  imi- 
tating a  signature  and  address  obtained  from  de- 
ponent, upon  a  sh^et  of  foolscap  paper,  by  duress 
and  without  consideration. 

H.  0,  Smith,  for  the  rule. 

Rule  discharged. 

[As  to  the  allegation  that  plaintiff  is  holder  for  col- 
lection only,  see  Williams  v.  Harding,  1  Weekly  Notes, 
344;  Bank  r.  Witziuan,  II.  359  ;  Salter  v.  Askiu,  Id. 
388  ;  Carter  r.  Wallace,  H.  146  ;  Sowerar.  Ernest,  Id. 
443  ;  Gustine  r.  Cuuiiuini;s,  Id.  105  ;  Brown  v,  Walton, 
aute,  7ti,  and  oaAes  cited  in  note.  As  to  defence  of 
forgery,  duress,  or  fraud  in  obtaining  signature,  in  au 
action  by  holder:  Bunting  v.  Power,  1  Weekly  Notes, 
554  ;  Damn]  v.  Ortlieb,  Id.  57(5 ;  Falconer  v.  Witzman, 
2  Id  225  ;  Mackey  r.  Richardson,  Id.  226 ;  Brown  v. 
Reed,  Id.  230  ;  Broadbelt  v.  Huddleson,  Id.  2!)3 ;  Mc- 
Grory  t>.  Reilly,  Id.  587;  R.  R.  Co.  p.  Shay,  ante,  45.] 


©rpjatts'  ©ourt^ 


Peale*8  Estate. 
Will — Devise —  Construction  of — Distribution 

per  capita  or  per  stirpes — Particular  words 

— ^' Share  and  share  alike*^ — **  To  and  among^^ 

— Devise  to  children  of  A,  when  children  born 

after  testator  are  included. 

Exceptions  to  adjudication  of  the  account  of 
Robert  Patterson,  trustee  under  the  will  of  Ste^* 
phen  Girard. 

This  account  arose  nnder  the  provisions  of  the 
thirteenth  section  of  the  will  of  Stephen  Girard, 
by  which  he  gave  to  his  niece,  Mrs.  Carolina 
Haslam  (afterwards  married  to  Franklin  Peale) — 

**  The  sum  of  ten  thonsand  dollars,  to  be  paid  over 
to  a  trustee  ...  to  pay  the  dividends  and  in- 
terest thereof,  from  time  to  time,  as  they  shall  aocrae, 
to  my  said  niece  for  her  separate  use  during  the  term 
of  her  life,  and  from  and  after  her  decease  to  pay  and 
distribute  the  capital  to  and  among  snch  of  her  child- 
ren and  issue  of  deceased  children  and  in  such  parts 
and  shares  as  she,  the  said  Carolina,  by  any  instra- 
ment  nnder  her  hand  and  seal,  executed  in  the  pres- 
ence of  at  least  two  credible  witnesses,  shall  direct  and 
appoint,  and  for  default  of  snch  appointment  then  to 
and  among  the  said  children  and  issue  of  deceased 
children  in  equal  shares,  such  is^ue  of  deceased  child- 
ren, if  more  than  one,  to  take  only  the  share  which. 
the  deceased  parent  would  have  taken  if  living-;  but« 
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if  my  »&u\  iiif^ctt  Carolina  shall  leave  no  isHiie,  then 
the  saiil  traste«  or  trustees,  on  her  (I^eease,  shall  pay 
the  said  capital  and  anj  interest  accrued  tliereou  to 
and  among  Caroline  LalUmand  (grand-niece  of  the  said 
Cnrolina)  and  the  children  of  the  aforesaid  Antoinette 
Hemphill^  share  and  share  alike." 

Mrs.  Cnrolina  Peale^  formerly  Mrs.  Uaslara 
(the  decedent),  and  Mrs.  Hemphill  were  nieces 
of  Stephen  Girard:  the  former  died  in  October, 
1875,  leaving  no  issue.  Caroh'ne  Lallemand  (after- 
wards Mrs.  de  St.  Marsault)  died  after  the  testa- 
tor and  during  the  lifetime  of  Mrs.  I*eale  (formerly 
Haslam),  leaving  three  children,  all  now  Jiving. 
Letters  of  administration  upon  her  estate  were 
granted  to  one  of  them,  Caroline  II.  de  St.  Mar- 
sault. 

Mrs.  Antoinette  Hemphill  left  nine  children, 
two  of  whom  came  in  esse  after  the  death  of 
Stephen  Girard,  and  five  of  whom  died  before 
Mrs.  Peale,  all  intestate,  unmarried,  and  without 
issue  in  the  lifetime  of  their  father,  ^ho,  by  his 
will,  left  all  his  property  and  estate  to  his  four 
children,  Ellen  K.  Girard,  Elizabeth  Hemphill, 
Virginia  Key.  and  Caroline  G.  Uunsworth,  who 
were  living  at  tlie  time  of  Mrs.  Peale's  death. 
Mr.  and  Mrs.  Hemphill  both  died  before  Mrs. 
Peale. 

In  the  hands  of  the  trustee  were  $10,127.88, 
invested  in  U.  S.  bonds  and  City  6's,  which  the 
Court,  by  the  decree  of  adjudication,  directed  him 
to  sell,  and,  after  deducting  the  expenses  of  the 
audit,  to  pay  equal  shares  of  this  sum — that  is, 
one-tenth  each — to  the  administratrix  of  the  es- 
tate of  C.iroline  de  St.  Marsault  (formerly  Lalle- 
mand)  and  the  nine  children  (or  their  legal  repre- 
sentatives) of  Mrs.  Antoinette  Hemphill. 

To  (his  decree  exceptions  were  filed  by  Caroline 
H.  de  St.  Marsault,  administratrix  of  the  estate 
of  Caroline  de  St.  Marsault  (formerly  Lalle- 
niand):  (1)  that  the  distribution  should  have 
been  made  by  stocks,  one  equal  moiety  to  the  ex- 
ceptant, and  the  other  moiety  to  the  children  of 
Antoinette  Hemphill.  (2)  That  if  the  first  ex- 
ception should  not  be  sustained,  and  the  distribu- 
tion meide  per  capita  between  the  exceptant  and 
the  children  of  Mrs.  Hemphill,  yet  only  those  of 
her  children  who  were  living  at  the  death  of  the 
testator  (seven  in  number)  were  entitled,  and  the 
fund  should  t>e  divided  into  eight  equal  parts,  and 
one-eighth  part  awarded  to  the  exceptant. 

McCallf  for  exceptant. 

The  meaning  of  the  testator  was  to  divide  the 
fund,  upon  the  death  of  Mrs.  Hemphill,  in  two 
parts — one  to  go  to  Mrs.  Lallemand,  and  the 
other  to  thechildren  of  Mrs.  Hemphill,  sul)stituted 
in  the  place  of  their  mother.  In  all  cases  where, 
nnder  a  bequest  to  one  and  the  children  of  an- 
other, it  has  been  held  that  the  legatees  all  took 
per  capita,  it  has  been  on  the  ground  that  the 
children  are  presumed  to  be  referred  to  as  indi- 
viduals and  not  as  a  class ;  but  this  presumption 


yields  readily  to  any  circumstance  showing  that 
the  testator  meant  to  refer  to  them  as  a  class. 

Fissell's  Appeal,  3  (.Vsey,  65. 

Miller's  Appeal,  11  Casev,  323. 

Minter'8  Appeal,  4  \Vr.  ill. 

Risk's  Appeal,  2  Sm.  2G9. 

In  Dible's  Appeal  (2  Weekly  Notes,  236;,  the 
Court  distinguished  that  case  from  Minter's  Ap- 
peal :  there  the  words  "share  and  share  alike 
precede  the  bequest,  while  in  Dibit's  Appeal  thty 
follow;  and  in  Minter's  Appeal  the  intent  to 
bequeath  by  classes  was  evidenced  by  separating 
each  one  successively  by  the  copulative  conjunction 
and. 

No  stress  is  to  be  laid  on  the  word  among. 

Johnson  defines  it  "conjoined  with  others,  so  as 

to  make  part  of  a  number";  Webster,  "  between," 

"amidst."     See  also  in  M inter's  Appeal  {supra). 

Fllnn  V.  Jenkins,  1  Coll.  365. 

SLand  v.  Kidd,  19  Beav.  310. 

8.  F.  Flood,  contra. 

The  rule  is,  that,  in  a  devise  or  bequest  made  to 
several  persons  standing  in  the  same  degree  to  tlm 
testator,  they  take  per  capita  and  not  per  stirjJtts. 
Redfield  on  Wills,  Part  11.  p.  905,  §  12. 
2  Jarman  on  Wills,  ♦111. 
McNeilledge  v.  Galbraitli,  8  S.  &  R.  43. 
Dible'd  Appeal,  2  Wbbkly  NoTJSd,  23d. 
Bender's  Appeal,  3  Grant,  210. 

As  to  the  second  exception,  the  rule  is  that 
where  a  particular  estate  is  carved  out  with  a 
gift  over  to  the  children,  such  gift  will  embrace 
not  only  the  objects  living  at  testator's  death, 
but  all  who  may  subsequently  come  into  existence 
before  the  period  of  distribution. 

2  Jarman  ou  WilU,  *75-6,  and  the  authorities 
there  cited. 

As  to  the  force  of  the  words  "  to  and  among," 
as  distinguished  from  the  word  **  between,"  see — 
Casterton  v.  Sutherland,  9  Vesev,445. 
Hennfson  v.  Blake,  1  i'liila.  R.  132. 

As  to  the  words  "share  and  share  alike," — 
Dible's  Appeal,  2  Weekly  Note.*,  23(5. 

Fissell's  Appeal,  Miller's  Appeal,  and  Minter's 
Appeal  (supra)  are  not  authority  here,  for  the 
legatees  took  as  expressed  by  testators. 

C.  A.  V. 

Oct.  14.  The  Court.  The  judge  auditing 
directed  distribution  to  be  made  j)t^r  capita,  and 
awarded  one-tenth  of  the  fund  to  the  administra- 
trix of  Caroline  Lallemand,  and  one-tenth  to  each 
of  the  now  living  children  of  Mrs.  Hemphill,  and 
to  the  representatives  of  each  of  her  children  who 
are  dead. 

It  is  claimed  by  the  administratrix  that  distri- 
bution should  be  made  per  stirpes  between  Caro- 
line Lallemand  and  thechildren  of  Mrs.  Hemphill, 
by  awarding  one-half  of  the  fund  to  the  estate  of 
her  intestate,  and  one  half  to  the  class  ref^rel 
to;  or,  that  the  children  of  Mrs.  Hemphill  b  )ru 
afier  Mr.  Girard's  death  should  be  excluded  from 
sharing  in  the  distribution,  and  that  one  eighth 


Digitized  by 


Google 


136 


WEEKLY  NOTES  OF  CASES. 


of  the  money  should  be  awarded  to  her  as  admiu- 
istratrix. 

In  McNeilledge  v,  Qalbraith  et  al  (8  S  &  R. 
43),  decided  in  1822,  Duncan,  J.,  arguendo,  ob- 
serves :  *'  Let  us  illustrate  this  by  a  few  instances. 
.  .  .  So  a  bequei^t  to  a  brother  and  the  child- 
ren of  a  deceased  brother,  though  under  the 
Statute  of  Distributions  they  would  take  per 
iitirpeSf  by  express  bequest  they  take  per  capita,^^ 
The  rule  in  England  is  thus  stated  in  Hawkins  on 
Wills,  *113  :  "  Under  a  devise  or  bequest  to  the 
children  of  A.  and  of  B.  as  tenants  in  common, 
prima  facie  the  children  take  per  capita,  not  per 
stirpes.  The  rule  is  the  same  when  the  gift  is  to 
A.  and  the  children  of  B." 

In  Minter's  Appeal  (4  Wr.  Ill),  the  words 
were  :  "  The  balance  and  residue  of  my  estate  I 
order  and  direct  my  executors  to  divide  equally, 
share  and  share  alike,  amongst  the  children  of  my 
brother,  Adam  M inter,  deceased,  and  the  children 
of  my  brother,  Martin  6.  Minter,  deceased,  and 
to  my  sister,  Barbara  Suval.  It  is  my  will,  that 
said  Barbara  and  the  children  of  paid  brothers, 
Adam  Minter  and  Martin  G.  Minter,  shall  have 
the  residue  of  my  estate,  share  and  share  alike.'* 
Under  this  clause  the  Court  directed  a  distribu- 
tion per  Htirpes. 

In  Risk's  Appeal  (2  P.  F.  S.  269),  the  words 
were  :  "  1  will  and  direct  that  my  real  estate  shall 
be  divided  (as  it  now  is)  equally  between  my 
beloved  children,  George,  Joseph,  and  the  chil- 
dren of  Catharine The  residue  shall  be 

equally  divided  as  aforesaid  between  my  beloved 
children,  George  and  Joseph,  and  the  children  of 
my  l)eIoved  daughter  Catharine."  It  was  decided 
that  the  children  of  Catharitie  took  per  stirpes. 

The  basis  from  which  these  conclusions  were 
reached  seems  to  be  this.  The  Statute  of  Distri- 
butions regulates  succession  and  participation, 
when  none  is  determined  by  a  will,  and  if,  in  a 
will,  the  testator  makes  a  doubtful  determination, 
the  doubt  will  be  solved  in  favor  of  the  mode 
pointed  out  by  the  statute,  which  is  the  only  rule 
to  fall  back  upon.  This  canon  of  construction  is 
further  aided  by  the  rule  that  when  the  testator 
designates  the  objects  of  his  gift  by  their  relation- 
ship to  a  living  ancestor,  they  take  equal  shares 
per  capita.  In  the  absence  of  such  designation, 
differences  of  degrees  in  relationship  to  the  testa- 
tor may  be  considered.  Thus  it  is  said  in  Min- 
ter's  Appeal,  *' if  be  meant  that  his  nephews 
should  be  each  equal  to  his  sisters,  the  word  each 
would  have  made  his  meaning  clear ''  So  in 
I  Risk's  Appeal,  it  is  said,  **  no  motive  is  discerni- 
ble for  making  each  of  the  grandchildren  equal 
with  his  own  children,  all  of  whom  he  repeatedly 
calls  'beloved.' " 

In  Dible's  Appeal  (2  Weekly  Notes,  236), 
the  words  were,  **tbe  balance  to  be  equally  divi- 


ded amongst  my  three  last-named  sons,  my  daugh- 
ters, and  grandchildren  within  mentioned,  share 
and  share  alike." 

The  Court  distinguish  Minter's  Appeal  («wpra), 
saying:  "It  is  unlike  the  bequest  in  Minter's 
A))peal.  There  the  words  'share and  share  alike,' 
preceded  the  entire  bequest ;  here  they  follow,  and 
l)eing  separated  from  the  words  'equally  divided,' 
and  carried  to  the  end  of  the  bequest,  tend  to 
show  an  intent  to  qualify  each  legacy  by  referring 
to  the  persons  preceding.  In  Minter's  Appeal 
the  intent  to  bequeath  by  classes  was  evidenced  by 
separating  each  one  successively  by  the  copulative 
conjunction  'and.'  Here  it  is  otherwise,  and  all 
are  thrown  into  a  single  expression,  as  if  it  were 
at  one  breath." 

It  may  be  observed  that  in  Minter's  Appeal  the 
testatrix  bestowed  her  bounty  in  two  different 
testamentary  expressions.  The  first  is  remarked 
upon  in  Dible's  Appeal.  The  second  follows  the 
first  and  closes  with  the  words  "share  and  share 
alike."  Each  was  undoubtedly  designed  to  make 
the  same  dispositions.  It  may  therefore  be  con- 
cluded that  the  intention  of  the  testatrix,  what- 
ever it  was,  is  not  revealed  by  the  words  "  share 
and  share  alike,"  since  they  precede  the  first  be- 
quest and  close  the  second.  Nor  are  we  aided  by 
the  significance  of  the  use  or  disuse  of  "  and,"  for 
It  occurs  in  the  expression  of  Mr.  Qirard's  will, 
which  we  are  now  interpreting. 

If  these  remarks  are  reasonable,  we  do  not  find 
Dible's  Appeal  a  guide.  We  are  therefore  left  to 
the  principles  underlying  the  other  cases  cited. 
Considering  then  that  Caroline  Lallemand  and 
the  children  of  Mrs.  Uemphill  were  all  in  the  same 
degree  of  relationship  to  the  testator,  and  dis- 
covering nothing  in  the  will  which  indicates  that 
he  meant  to  be  more  bountiful  to  her  than  to 
them,  we  conclude  that  be  meant  that  she  and 
they  should  share  equally.  But  who  are  "  they" 
whom  the  testator  contemplated.  The  law  says 
those  living  at  his  death  when  the  gift  is  imme- 
diate ;  those  born  and  to  be  born  when  a  life- 
interest  precedes.  But  we  do  not  find  any  case 
in  which  after-born  children  are  let  in,  except  as 
against  their  own  brothers  and  sisters.  We 
therefore  think  that  the  administratrix  of  Caro- 
line Lallemand  is  entitled  to  receive  one-eighth  of 
the  fund,  and  that  the  remaining  seven-eighths 
should  be  equally  divided  between  the  four  living 
children  of  Mrs.  Uemphill  and  the  representa- 
tives of  the  live  wlio  are  deceased,  or  seven- 
seventysecondths  to  each. 

The  hrst  exception  is  dismissed.  The  second  is 
disposed  of  by  what  is  said  above. 

Opinion  by  D wight,  J. 

[Cf,  JohD*s  Est., 2  WfiBKLT  NoTB.4,  632;  Bittner's 
Appeal,  autt,  70.  J 
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Tot.  III.]    THURSDAY,  NOV.  30,  W7t.  [No.». 


g>upreme  (touvt 


May,  T6.  May  IT  &  18. 

Penna.  E.  E.  Co.  v.  Morgan. 

Railroad  Company — Negligence —  Whether  fail- 
ure to  stop  a  train  on  seeing  a  child  on  the 
track  in  front  of  it  is  negligence —  When  such 
failure  to  stop  is  excusable, 

A  failnre  to  stop  a  train,  when  a  child  is  seen  on  the 
track  in  front  thereof,  is  not  neoessaril  j  and  in  all  oases 
negligence  on  the  part  of  the  railway  employes. 

Where  a  child,  on  the  track  in  front  of  an  ap- 
proaching train,  evidently  saw  its  dan^^er  in  time  to 
escape,  and  attempted  to  run  off  the  track  : 

UeU{,  tliat  the  engineer  ha4l  a  right  to  presume  that 
it  wonid  succeed,  and  to  ruu  his  train  acoordinglj  : 

Held^  farther,  that  where  the  child,  in  such  case, 
was  prevented  from  escaping  hj  an  unavoidable  acci- 
dent, occurring  too  late  for  the  engineer  to  stop  his 
train,  the  railroad  company  was  not  responsible  for 
running  over  it. 

Error  to  the  Common  Pleas  of  Blair  Coanty. 

Case  by  Eliza  Morgan,  a  minor,  by  her  next 
friend.  Martin  Morgan,  against  the  Pennsylvania 
Railroad  Co.,  to  recover  damages  for  injuries 
caused  by  a  train  on  the  said  railroad  running 
OTer  and  injuring  the  plaintiff. 

The  evidence  offered  at  the  trial  was  to  the 
following  effect:  On  October  15,  1874,  a  dis- 
tributing or  repair  train  was  backing  out  from 
HoUidaysburg  on  the  Morrison's  Core  Branch 
of  the  Pennsylvania  Railroad,  to  a  point  a  little 
southeast  of  the  town,  where  some  railroad  re- 
pairs were  in  progress.  The  train  consisted  of 
a  cabin  car  in  front,  ten  cars  following,  and  an 
engine  pushing  from  behind.  The  fireman  and 
flagman  were  stationed  on  the  cabin  car  as  a 
look-out.  There  was  a  conflict  in  the  evidence 
as  to  the  speed  of  the  train,  the  train  hands  all 
testifying  that  it  did  not  exceed  five  or  six  miles 
per  hour,  while  several  witnesses  for  the  prose- 
cution said  that  the  speed  was  unusually  and 
alarmingly  rapid.  The  fireman  testified  that 
when  about  520  feet  from  a  private  road,  just 
within  the  borough  limits,  in  a  very  sparsely 
settled  portion  of  the  town,  he  saw  two  chil- 
dren, a  boy  and  a  girl,  on  the  track  just  at  the 
crossing  of  this  road  ;  that  when  not  less  than 
163  feet  from  the  spot,  he  called  to  them  ;  that 
they  immediately  started  to  run  off  the  track,  the 
boy  succeeding  in  escaping,  but  the  little  girl, 
the  plaintiff,  caught  her  foot  iu  some  way  ; 


that  as  soon  as  he  perceived  this,  he  made  every 
exertion  to  stop  the  train,  but  was  unable  to  do 
so  before  the  first  two  cars  had  passed  the  cross- 
ing. Mrs.  Morgan,  the  child's  mother,  and  a 
Mrs.  Meinthal,  testified  that  on  seeing  the  child's 
danger  and  hearing  her  cries,  they  ran,  one 
sixty,  the  other  a  hundred  feet,  to  her  aid,  made 
three  or  four  ineffectual  attempts  to  extricate 
her  foot,  and  then,  while  the  train  was  passing, 
held  her  body  back,  in  order  that  nothing  but 
her  foot  might  be  injured.  The  foot  was  not 
exactly  run  over,  but  forced  out  from  the  shoe 
by  the  wheel  of  the  first  car  and  much  lacerated. 
Medical  witnesses  testified  that  the  ankle-joint 
was  permanently  stiffened.  The  evidence  was 
conflicting  as  to  precisely  where  the  child's  foot 
was  caught,  Mrs.  Morgan  saying  that  it  was  in 
a  hole  in  the  plank  of  the  crossing  just  outside 
of  the  track,  while  other  witnesses  testified  that 
it  was  between  the  rail  and  the  inner  plank  of 
the  crossing.  The  plaintiff  was  about  five  years 
old  at  the  time  of  the  accident. 

The  defendants  submitted,  inter  alia,  the  fol- 
lowing points  :  (2)  The  fireman,  having,  when 
the  car  was  within  about  167  feet  of  the  child, 
warned  her  by  hallooing  at  her  to  get  off  the 
track,  and  she  then  having  started  to  move  off, 
he  was  entitled  to  the  presumption  that  she 
would  get  away  from  the  track  in  time  to  avoid 
the  danger ;  and  under  these  circumstances, 
there  was  no  duty  imposed  upon  the  men  in 
charge  of  the  train  to  make  an  effort  to  stop, 
and  the  failure  to  do  so  was  not  negligence. 
They  were  not  negligent  in  failing  to  use  pre- 
caution where  they  had  no  reason  to  apprehend 
danger  to  the  child.  Answer,  As  a  whole,  we  de- 
cline to  aflfirm  this  point.  (3)  The  child's  foot 
getting  fast,  as  it  did,  was  an  unforeseen  contin- 
gency, which  the  defendants  could  not  be  ex- 
pected to  anticipate  or  guard  against ;  and  if 
the  jury  l)elieve  the  child  would  have  got  T)ut  of 
the  way  of  the  train  but  for  that  accident,  the 
defendants  are  not  responsible  for  the  injury. 
Answer,  We  decline  to  affirm  this  point. 

Dban,  P.  J.,  said  in  his  charge;  '*  The  Su- 
preme Court,  in  one  of  the  late  cases,*  say  in 
reference  to  the  degree  of  care  which  is  to  be 
exercised  under  such  circumstances  :  *  The  de- 
gree of  care  required  of  the  servants  of  the 
company  in  such  a  case,  is  in  some  measure  de- 
pendent upon  the  capacity  of  the  injured  party. 
If  an  adult  should  place  himself  on  the  railroad 
where  he  has  no  right  to  be,  but  where  the  com- 
pany is  entitled  to  a  clear  track  and  the  benefit 
of  the  presumption  that  it  will  not  be  obstructed, 
and  he  should  be  run  down,  the  company  would 
be  liable  only  for  wilful  injury — ^that  is,  for  wil- 
fully running  the  cars  over  him— or  for  gross  or 
wanton  negligence.    But,  if  a  child  of  tender 

♦rhihi.  &  RtfaOiiig  R.  r!  Co.  r.  l^ai^n,  11  Wr.  GCO. 
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years  .«liould  do  so  and  suffer  injury,  the  com- 
pany would  be  liable  for  want  of  ordinary  care. 
While  in  the  case  of  an  adult  they  would  be 
liable  only  for  wilfully  runninji:  over  the  man,  or 
for  gross  negligence  amounting  to  wantonness 
and  recklessness  in  running  over  the  adult,  yet 
in  the  case  of  the  child  they  are  liable  for  want 
of  ordinary  care.  The  principle  may  be  illus- 
trated thus  :  If  the  engineer  saw  the  adult  in 
time  to  stop  his  train,  but  the  train  being  in  full 
view,  and  nothing  to  indicate  to  him  a  want  of 
consciousness  of  its  approach,  he  would  not  be 
bound  to  stop  his  train.  Having  the  right  to  a 
clear  track,  he  would  be  entitled  to  the  presump- 
tion that  the  trespasser  would  remove  from  it 
in  time  to  avoid  the  danger ;  or,  if  he  thought 
the  person  did  not  notice  the  approaching  train, 
it  would  be  sufficient  to  whistle  to  attract  his 
attention  without  stopping.  But  if,  instead  of 
the  adult,  it  were  a  little  child  upon  the  track, 
it  would  be  the  duty  of  the  engineer  to  stop  his 
train  upon  seeing  it.  The  change  of  circum- 
Btinces  from-  the  possession  of  capacity  in  the 
'trespasser  to  .avoid  the  danger,  to  a  want  of  it, 
would  create  a  corresponding  change  of  duty  in 
the  engineer.  In  the  former  case,  th«  adult, 
concurring  in  the  negligence  causing  tire  disas- 
ter, is  without  remedy  ;  in  the  latter,  the  chfld, 
mot  concurring,  from  a  want  of  capacity,  the 
want  of  ordinary  care  in  the  engineer  would 
create  liability.  But  if  the  train  were  upon  the 
child  beftjre  it  could  be  seen,  or  if  it  suddenly 
and  unexpectedly  threw  itself  in  the  way  of  the 
engine,  the  engineer  being  incapable  of  exercis- 
ing the  measure  of  ordinary  care  to  save  it, 
the  child  would  be  without  remedy,  for  the  com- 
pany's use  of  its  track  is  lawful,  and  the  pres- 
ence of  the  child  npon  the  track  is  unlawful. 

** '  There  is  no  absolnte  rule  as  to  negligence 
to  cover  all  cases.  That  which  is  negligence  in 
one  case,  by  a  change  of  circumstances  will  be- 
come ordinary  care  in  another,  or  gross  negli- 
gence in  a  third.  It  is  a  relative  term  depend- 
ing upon  the  circumstances,  and,  therefore,  is 
always  a  question  for  the  jury  upon  the  evi- 
dence, but  guided  by  proper  instructions  from 
the  Court.' 

''Those  in  charge  of  this  train  did  not  stop 
it  before  it  reached  the  crossing. 

**[The  Supreme  Court  say — and  the  differ- 
ence in  the  facts  between  that  case  and  this 
would  not  materially  affect  the  ruling — 'where 
a  child  is  upon  the  track,  they  are  bound  to  stop  I 
upon  seeing  it,  because  they  have  no  right  to  as- 
sume that  the  child  knows  its  danger,  or  has  the 
capacity  to  apprehend  danger,  or  has  the  capa- 
city to  flee  from  it,  as  in  the  case  of  an  aduit,'] 
Of  course,  if  they  had  stopped  it  before  it 
reached  the  crossing,  the  child  would  not  have 


been  injured.  In  failing  to  stop  the  train  before 
it  reached  the  child,  did  they  fail  to  exercise  that 
ordinary  care,  which,  under  the  circumstances, 
a  man  of  ordinary  prudence  and  caution,  con- 
ducting a  business  of  that  kind,  at  that  particu- 
lar place,  and  surrounded  by  the  particular  cir- 
cumstances, should  have  exercised  ?     .     .     . 

[•'  It  was  the  duty  of  those  on  the  train,  on 
seeing  the  child  or  children  of  this  age  npon  a 
crossing,  to  stop  the  train  until  the  diildren 
either  ran  off,  or  until  those  in  charge  of  the 
train  got  off  and  removed  them.  Children  of 
such  tender  years  are  not  to  be  expected  to  have 
the  capacity  to  apprehend  or  avoid  danger,  and 
it  was  the  duty  of  those  on  the  train  to  get  off 
and  remove  them,  if  they  could  get  them  off  the 
crossing  in  no  other  way.]     .     . 

**To  some  extent,  in  defendants'  view  of  the 
facts,  the  reason  for  imposing  npon  those  ill 
charge  of  the  train  a  different  course  of  conduct, 
than  when  an  adult  is  on  the  track,  seems  to 
fail ;  [it  occurs  to  us,  however,  that,  even  if  this 
be  a  correct  view  of  the  evidence,  as  taken  by 
defendant,  it  does  not  follow  from  the  facts  ne- 
cessarily that  there  was  an  absence  of  negligence 
on  the  part  of  defendant.  Was  not  the  failure 
of  the  child  to  get  from  danger  owing  to  its 
want  of  care  in  avoiding  the  crevice  between 
the  plank  and  the  rail ;  or,  was  not  its  foot 
caught  and  there  held  because  of  its  pliysicnl 
incapacity  to  remove  it?  Are  not  these  facts 
for  your  consideration,  assuming  them  to  be 
facts  ?  Would  not  an  adult  have  avoided  stick- 
ing his  foot  between  the  plank  and  the  rail,  or, 
having  got  it  there,  would  he  not  with  the  exer- 
cise of  more  physical  effort  have  extricated  it 
instantly,  in  view  of  the  approaching  danger, 
even  if  he  had  left  his  boot  in  the  crevice,  or  to 
some  extent  injured  his  foot  ?  Does  not  the 
reason  to  a  greater  or  less  extent  apply,  not- 
witiistanding  the  forcible  argument  which  is 
urged  by  defendant,  in  this  case,  in  view  of  the 
evidence  as  the  defendant  claims  it  to  be  ? 

"If  so,  if  the  child. either  had  not  the  capa- 
city to  avoid  the  dangerous  crevice,  or  if  it  had 
not  the  physical  capacity  to  extricate  it,  after  it 
was  caught,  then  it  comes  back  to  the  same 
question  as  in  the  case  where  the  child  had  been 
run  over  without  having  attempted  to  escape:] 
Was  there  ordinary  care  in  defendant  in  not 
stopping  immediately  on  seeing  a  child  of  tender 
years  upon  a  crossing  which  they  were  about  to 
cross  or  towards  which  they  were  running? 
Was  it  ordinary  care  in  them  to  continue  to  ap- 
proach that  crossing  with  children  upon  it,  and 
seeing  them,  at  a  distance  of  more  than  five 
hundred  feet?" 

Verdict  for  plaintiff  for  $2000,  and  judgment 
thereon.     The  defendant  took  this  writ,  assign* 
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ing  for  error,  inter  alia,  the  refusal  of  the  Court 
to  affirm  the  points  given  above,  and  the  por- 
tions of  the  charge  quoted  in  brackets. 

D.  J.  Neff,  for  plaintiff  in  error.  When  the 
fireman  called  to  the  child  to  apprise  her  of  her 
danger,  and  she  thereupon  attempted  to  run  off 
the  track,  he  had  the  right  to  suppose  that  she 
would  succeed.  The  catching  of  her  foot  was 
an  accident  impossible  to  foresee,  for  the  results 
of  which  he  was  not  responsible. 

Bannon  r.  B.  &  0.  R.  R.  Co.,  24  Md.  1C8. 

P.  &  R.  U.  Co.  V.  Sfwanm,  11  Wr.  304. 

I'ierce  on  Aiuprioan  R.  R.  Law,  280. 

Chic.,Qu.  &  Bur.  R.  R  Co.  r.  Stumps,  55  111.  367. 
S.  S.  Blair,  contra,  had  not  his  paper-book 
ready  when  the  case  was  called,  and  it  was  not 
received. 

Oct.  10.  The  Court.  The  charge  of  the 
Judge  in  this  case  is  so  generally  fair  and  accu- 
rate we  feel  some  difficulty  in  coming  to  a  con- 
clusion which  results  in  a  reversal.  But  by  in- 
advertence, or  possibly  a  slight  confusion,  he 
seems  to  have  fallen  into  an  error,  which  ex- 
cluded the  defence  from  its  only  probable  ground 
0  of  success.  We  concur  in  the  view  of  the  Judge, 
that  the  foot  of  the  plaintiff  must  have  been 
caught  in  the  space  left  for  the  flange  of  the  car 
wheels,  between  the  rail  and  the  inner  plank  of 
the  crossing ;  and  therefore  that  the  injury  arose 
from  no  defect  in  the  construction  of  the  cross- 
ing. 

The  plaintiff's  case  evidently  depended  on  the 
second  branch  of  alleged  negligence,  to  wit,  in 
running  the  train  at  an  immoderate  rate  of  speed 
in  disregard  of  the  place  and  the  circumstances 
of  the  occurrence.  The  Judge  rightly  charged 
that  negligence  was  a  question  for  the  jury  to  be 
decided  upon  the  circumstalices  in  evidence.  His 
error  was  a  substantial  denial  of  this  principle 
in  a  subsequent  part  of  the  charge.  The  wit- 
nesses for  the  defendants  testified  that  the  speed 
of  the  train  was  not  too  rapid,  but  only  at  the 
rate  of  about  five  or  six  miles  an  hour — that 
the  train  was  fully  under  control,  the  hands  in 
their  proper  places,  that  the  train  could  be 
stopped  in  a  space  less  than  its  own  length,  and 
in  fact  was  stopped  before  the  engine,  at  the 
rear  end  of  the  train,  had  reached  the  crossing 
— that  when  the  children  were  seen  on  the  cross- 
ing the  flagman  on  the  front  car  hallooed  to 
them  and  they  started  to  run  off— the  boy  run- 
ning straight  across  the  track,  and  the  girl  ob- 
liquely— that  to  every  appearance  they  knew 
their  danger,  and  were  likely  to  avoid  it,  the 
boy  escaping  entirely,  and  the  girl  (the  plain- 
tiff) reaching  the  rail,  and  apparently  passing 

Id  a  moment  or  two  the  flagman  saw  that  the 
child  was  fast,  and  beard  her  hallooing,  and  gave 
the  signal  for  stopping  immediately  to  the  engi- 
neer, who  reversed  bis  engine,  and  whistled  down 


brakes.  At  this  time  the  front  car  was  between 
one  hundred  and  one  hundred  and  twenty  feet 
from  the  crossing.  Mrs.  Morgan,  the  mother  of 
the  child,  hearing  the  cries  of  the  child,  and  her 
neighbor,  Mrs.  Meinthal,  ran  a  djstance  of  sixty 
feet,  and  Mrs.  Meinthal,  a  d.istance  of  one  hun- 
dred feet  to  the  child,  and  ma&e.  three,  or  four 
attempts  to  extricate  the  foot,  before  the  cars 
reached  the  crossing,  and  the  mother  then  held 
her  body  out  from  the  track  while  the  wheel 
pushed  the  foot  out,  leaving  the  shoe  in  the 
crevice.  The  wheels  were  sliding  under,  the  in- 
fluence of  the  brake,  otherwise  in  turning  all  the 
evidence  shows  that  the  foot  would  have  been 
cut  off.  These  facts  are  also  strong  evidence  of  , 
the  slow  speed  of  the  traiuj  Mrs.  Meinthal  hav-  . 
ing  run  nearly  as  far  as  the  train  had  to  go, 
when  the  signal  for  down  brakes  was  given. 
Under  these  circumstances  the  defendants  con- 
tended that  no  duty  lay  upon  those  having 
charge  of  the  train,  to  come  to  a  full  stop,  until 
it  was  discovered  that  the  little  girl's  foot  was 
caught,  or  for  some  reason  she  could  not  es- 
cape, as  appearances  had  indicated  she  would,  , 
and  then  that  everything  possible  was  done  to 
avoid  the  injury.  The  weight  of  this  argument 
was  felt  by  the  Judge,  who  said — **  to  some  ex- 
tent in  defendants'  view  of  the  facts,  the  reason 
for  imposing  upon  those  in  charge  of  the  train, 
a  different  course  of  conduct  than  when  an  adult 
is  on  the  track,  seems  to  fail."  lie  had  stated 
the  duty  as  to  an  adult  in  these  words :  ''  if  the 
engineer  saw  the  adult  in  time  to  stop  his  train, 
but  the  train  being  in  full  view,  and  nothing  to 
indicate  to  him  a  want  of  consciousness  of  its 
approach,  he  would  not  be  bound  to  stop  his 
train.  Having  the  right  to  a  clear  track,  he 
would  be  entitled  to  the  presumption  that  the 
trespasser  would  remove  from  it  in  time  to 
avoid  the  danger ;  or  if  he  thought  the  person 
did  not  notice  the  approaching  train,  it  would 
be  sufficient  to  whistle  to  attract  bis  attention, 
without  stopping."  But  the  Judge,  referring  to 
the  view  above  stated,  added,  "  that  even  if  this 
be  a  correct  view  of  the  evidence  as  taken  by 
the  defendant,  it  does  not  follow  necessarily  that 
there  was  an  absence  of  negligence  on  the  part 
of  the  defendant."  He  then  puts  these  ques- 
tions :  *'  Was  not  the  failure  of  the  child  to  get 
from  danger  owing  to  its  want  of  care  in  avoid- 
ing the  crevice  between  the  plank  and  the  rail  ; 
or  was  not  its  foot  caught  and  held  there,  be- 
cause of  its  physical  incapacity  to  remove  it  ?" 
Referring  these  questions  to  the  jury,  he  then 
comes  to  the  instruction  which  it  seems  to  us  is  ^ 
faulty.  **  If  so  (he  says),  if  the  child  either  had 
not  the  capacity  to  avoid  the  dangerous  crevice, 
or  if  it  had  not  the  physical  capacity  to  extri- 
cate it,  after  it  was  caught,  then  it  comes  back  to 
the  same  question  as  in  the  case  where  the  child 
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had  been  run  over  without  having  attempted  to  es- 
cape." That  case  was  stated  in  this  precedent 
instraction  :  "  Where  a  child  is  npon  the  track, 
thej  are  bound  to  stop  on  seeing  it,  because 
thej  have  no  right  to  assume  that  the  child 
knows  its  danger,  or  has  the  capacity  to  appre- 
hend danger,  or  to  flee  from  it,  as  in  case  of  an 
adult."  The  case  as  thus  put  by  the  Judge  was 
therefore  just  as  if  those  in  charge  of  the  train 
had  not  been  misled  by  the  attempt  of  the  chil- 
dren to  escape,  and  the  actual  escape  of  one  of 
them.  Its  effect  was  wholly  to  exclude  the  de- 
fence, notwithstanding  the  jury  was  bound  under 
the  evidence  to  find  that  there  was  every  reason 
to  believe  that  the  children  would  be  off  the 
crossing  before  the  train  would  reach  it,  and  that 
the  girPs  escape  was  frustrated  by  a  mere  acci- 
dent, and  that  everything  possible  bad  been  done 
to  avert  the  injury  as  soon  as  her  true  situation 
was  discovered,  and  that  in  all  else,  speed,  man- 
agement, and  control  of  the  train,  there  was  no 
fault  on  the  part  of  the  company.  The  quotations 
given  from  the  charge  were  taken  from  the  cose 
of  Phila.  &  Reading  R.  R.  Co.  v,  Spearen  (11 
Wright,  800).  Bui  that  case  states  no  inexora- 
ble rule,  that  a  train  must  stop  under  all  circum- 
stances, when  a  child  is  seen  upon  the  track  ;  on 
the  contrary,  if  its  appearance  there  is  so  sud- 
den and  unexpected  that  the  engineer  is  incapa- 
ble of  exercising  the  necessary  measure  of  care 
to  save  it,  the  child  is  without  remedy.  In 
principle  this  is  not  different  from  a  case  where 
a  sudden  change  of  circumstances  causes  an  ac- 
cident to  a  child,  where  immediately  before  there 
was  no  reason  to  believe  an  injury  would  ensue. 
The  instraction  of  the  learned  Judge  cannot  be 
sustained  unless  we  hold  that  in  no  case  and 
under  no  circumstances  will  a  railroad  company 
be  excused,  in  the  rightful  exercise  of  its  right 
of  passage  on  its  own  track,  unless  it  stops  its 
train  whenever  a  child  is  seen  npon  the  track.  A 
principle  so  general  would  inclnde  oven  the  case 
of  a  child  led  by  the  hand  by  its  alult  nurse. 
The  jury  then  would  not  determine  the  question 
of  negligence,  but  the  law  would  determine  it 
for  them.  But  clearly  it  is  for  the  jury  to  say 
whether  it  is  negligence  not  to  stop,  even  in  the 
case  of  a  child  ;  for  the  question  depends  on  a 
proper  view  of  all  the  facts. 

The  case  did  not  go  to  the  jury  on  the  ques- 
tion of  reasonable  speed  under  the  circumstances 
of  time,  place,  person,  etc. — but  under  this  in- 
struction the  jury  was  bound  to  find  negligence 
in  the  company,  because  the  train  was  not 
stopped  before  it  reached  the  crossing. 

Judgment  reversed,  and  a  ventre  facias  de 
novo  awarded. 

Opinion   by  Agnew,  C.  J.     Williams,  J  , 
absent. 
[SeePenua.  R.  R.  Co.  r.  Lewis,  1  ^TrrKLY  Note?,  550.] 


Jan.  *76.  247.  June  8-9. 

Jackson  to  use  of  HoSa  v.  Morter. 

Setting  aside  sheriff^s  sale  ajler  acknowledg- 
ment of  deed —  When  within  power  of  the  Court 
— Misrepresentations  by  purchaser  at  sale — 
Fraud  in  procuring  waiver  of  inquisition — 
Estoppel  by  matter  in  pais  against  setting  up 
such  fraud. 

Frandnlent  reprePentations  made  bj  a  parc1]as<>r  at 
sheriff's  sole,  whereby  others  are  dissuaded  from  bid- 
ding, constitate  sufficient  ground  for  setting  the  dale 
aside,  even  after  the  acknowledgment  of  the  sheriff^s 
deed,  provided  the  application  is  made  in  time. 

A  sheriff's  deed  was  ^acknowledged  at  September 
Term,  1 874.  A  rule  to  open  the  Judgment  and  set  aside 
the  sale  was  taken  in  December,  1874,  and  discharged 
in  Febrnarj,  1875.  A  second  rule  to  set  aside  the  sale 
and  8trike  off  the  acknowledgment  was  granted,  on 
different  grounds,  at  March  Term,  1875.  In  ihe  absence 
of  any  evidence  of  a  delivery  of  the  deed  to  the  pur- 
chaser, prior  to  the  granting  of  the  latter  rule: 

Heldf  That  the  application  was  not  too  late. 

The  defendant    in    the  elceontion,   from  whom   a 
waiver  of  inquisition  had  been  fraudulently  obuined,       ^ 
was  present  at  the  sheriff's  sale  thereunder,  but  made 
no  announcement  of  the  manner  in  which  the  waiver 
had  been  obtained. 

i/e/c/,  That  he  was  thereby  estopped  from  alleging 
the  fraud  as  a  ground  fur  setting  aside  the  sale. 

The  authority  of  Hope  v.  Everhart,  20  Sm.  231, 
doubted. 

Error  to  Common  Pleas  of  Snllivan  Connty. 

Two  judgments  were  entered  by  the  prothono- 
tary,  without  the  appearance  of  an  attorney,  in 
favor  of  Jackson  Brothers  and  George  D.  Jack- 
son &  Co.,  respectively,  against  Volentine  Morter, 
npon  two  judgment  notes,  of  which  the  following 
are  copies : — 

$70.85.  Dushore,  Pa.,  Dec.  27, 1871. 

One  day  after  date,  for  value  received,  I  promise  to 
pay  to  Jackson  Brothers,  or  bearer,  the  sura  of  seventy 
dollars  and  eighty-five  cents,  with  interest,  without 
defalcation  or  stay  of  execution  ;  and  I  do  hereby  con- 
fess judgment  for  the  same,  with  cor^ts  of  suit,  and 
waive  the  right  of  inquisition  or  appeal  and  all  the 
exemption  acts  of  the  State  of  Pennsylvania. 

Witness  my  hand  and  seal. 

his 

Witness;  Yolektikb  X  Mortbr,  [sbal.] 

Hugh  Psislin.  mark 

$112.58.      Dushore.  Sullivan  Co.,  Pa.,  June  23, 1874. 

One  day  after  date  I  promise  to  pay  to  George  D. 
Jackson  &  Co.,  or  bearer,  one  hundred  and  twelve  and 
58-100  dollars,  with  interest,  for  value  received;  and 
1  do  hereby  confess  judgment  for  the  above  sum,  with 
costs,  waiving  the  right  of  inquisition,  stay  of  exeea- 
tion,  and  all  exemption  laws. 

Witness  my  hand  and  seal. 

his 

VOLEKTINB   X   MOETBR,  [SRAL.] 

Witness :  mark 

Lay  AVAR  HOBTBR. 

These  judgments  having  been  assigned  to  Jacob 
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Hoffa,  execations  were  by  him  issaed  thereon  to 
September  Terra,  1874,  by  virtue  of  which,  or  of 
one  of  which,  certain  real  estate  belonging  to  the 
defendant,  was  levied  npon  and  sold  by  the  sheriff, 
without  an  inquisition,  to  Jacob  Hoffa,  the  equit- 
able plaintiff,  for  $545.  This  sale  took  place  on 
September  22,  1874,  and  npon  the  following  day 
the  deed  therefor  was  duly  acknowledged  by 
the  sheriff  in  open  Court.  The  writs  of  fi.  fa, 
under  which  the  property  was  sold  were  not  re- 
turned to  the  prothonotary's  office  for  some  time 
after  the  acknowledgment  of  the  deed,  contrary 
to  a  rnle  of  the  Court  which  required  that  the 
same  should  be  so  returned  before  the  acknowl- 
edgment of  the  sheriff's  deed. 

In  December,  1874,  the  defendant  obtained  a 
rule  to  show  cause  why  the  judgments  should  not 
be  opened,  the  defendant  be  let  into  a  defence,  and 
the  sale  set  aside.  This  rule  was  discharged  by 
the  Court,  without  argument,  on  February  23, 
1875. 

On  the  30th  of  March  following  a  rule  was 
granted  on  the  plaintiff  to  show  cause  why  the 
sheriff's  sale  should  not  be  set  aside,  and  the  ac- 
knowledgment of  the  sheriff's  deed  be  stricken 
off,  npon  the  ground  that  Morter,  the  defendant 
in  the  executions,  as  alleged  in  his  affidavit  npon 
which  the  rule  was  granted,  did  not  intend  to  sign 
away  the  right  of  inquisition,  that  his  signature 
to  the  note  was  procured  by  fraud,  and  that  the 
purchaser  at  sheriff's  sale  had,  by  collusion  and 
fraud,  obtained  the  property  at  much  less  than  its 
real  value.  Under  this  rule  depositions  were 
taken.  Morter,  the  defendant,  testified  that  he 
could  neither  read  nor  write,  and  had  executed  the 
notes  by  making  his  marks,  without  their  being 
read  to  him,  or  his  attention  being  in  any  way 
called  to  the  waiver  of  inquisition  contained 
therein  ;  and  that  he  would  not  have  signed  them 
had  he  been  aware  that  he  was  parting  with  any 
of  his  legal  rights.  His  testimony,  that  the  notes 
were  not  read  to  him  was  corroborated  by  the 
witoesses  present  at  their  execution,  and  was  nut 
rebutted  by  the  plaintiff. 

It  was  proved  that  Jacob  Hoffa,  the  sheriff's 
vendee,  had  made  assertions  to  various  persons, 
prior  to  and  at  the  time  of  the  sale,  to  the  effect 
that  the  purchaser  of  the  property  would  have  to 
keep  the  defendant's  father,  who  resided  thereon, 
for  life,  and  also  pay  to  the  defendant's  sister  $100. 
Several  witnesses  testified  that  they  refrained  from 
bidding  at  the  sale  by  reason  of  this  statement, 
and  one  of  them  testified  that  he  had  bid  $540 
($6  less  than  the  price  which  the  property  was 
bought  for  by  Hoffa),  and  would  have  bid  higher 
had  he  not  believed  Hoffa's  statement.  Hoffa  de- 
nied the  assertion  attributed  to  him,  but  other- 
wise failed  to  contradict  the  defendant's  evidence. 
It  was  shown  that  Morter  was  present  at  the  sale, 
and  had  made  no  announcement  as  to  how  the 


waiver  was  obtained.  It  was  also  proved  that  he 
knew  that  Hoffa  had  purchased  the  property 
within  a  few  minutes  thereafter.  There  was  no 
evidence  as  to  the  date  of  delivery  of  sheriff's 
deed  to  Hoffa. 

After  argument,  the  Court  (Ingham,  P.  J.) 
made  the  rule  absolute,  holding  (I)  That  the  pro- 
cess under  which  the  rule  was  made  not  having 
been  returned  to  the  prothonotary's  office,  in  ac- 
cordance with  the  rule  of  Court,  the  acknowledg- 
ment was  irregular  and  should  be  stricken  off. 

(2)  After  reviewing  the  evidence  the  Court  said : 
**  We  cannot  avoid  the  conclusion  that  the  note 
was  not  read  to  the  maker  when  he  signed  it,  and 
only  a  partial  statement  of  its  contents  made  to 
him,  and  that  the  important  clause,  waiving  the 
right  of  inquisition,  was  concealed  from  him.  A 
waiver  so  obtained  must  be  regarded  as  void." 

(3)  That  the  purchaser  having  **  designed  a  fraud, 
by  using  the  falsehood  imputed  to  him,  and  gained 
his  object  in  purchasing  the  land  by  closing  the 
mouth  of  his  competitor,  was  guilty  of  such  fraud 
as  vitiated  the  sale." 

Plaintiff  excepted  to  this  opinion  and  rnling  of 
the  Court,  and  took  this  writ,  assigning  for  error, 
inter  alia,  the  opinion  and  judgment  of  the  Court 
as  above  set  forth. 

De  Witt  (with  him  Dunham ^  Thompson,  and 
Maynard),  for  the  plaintiff*in  error. 

The  acknowledgment  of  the  sheriff's  deed  in 
open  Court  cured  the  irregularity  occasioned  by 
the  failure  of  the  sheriff  to  return  the  execution 
within  the  time  prescribed  by  the  rule  of  Court 
Shields  v.  Miltenberger,  2  Har.  76. 

Under  Hageman  v.  Salisbury  (24  Sm.  280) 
the  waiver  of  inqnisition  is  part  of  the  record, 
and  defendant  is  estopped  thereby  from  setting  up 
that  he  did  not  intend  to  make  it.  The  defend- 
ant's presence  at  the  sale,  with  the  knowledge  of 
the  waiver  and  of  the  means  by  which  it  was  ob- 
tained, without  announcing  the  same,  estops  him 
from  now  alleging  it  in  avoidance  of  the  sale. 

The  Court  below  had  no  power  to  make  the 
rule  absolute.  The  evidence  being  conflicting  as 
to  whether  there  was  fraud  at  the  sale  and  in 
obtaining  the  waiver,  an  issue  should  have  been 
awarded  to  determine  the  same. 

A,  Logan  Grim,  contra,  contended  that  Mil- 
tenberger V.  Shields,  supra,  applied  only  to  irreg- 
ularities occurring  up  to  the  time  of  sale,  and  not 
to  those  existing  at  the  time  of  the  acknowledg- 
ment. 

A  waiver  of  inquisition,  in  a  judgment  entered 
directly  by  the  prothonotary,  without  the  agency  ^ 
of  an  attorney,  under  the  Act  of  24th  February, 
1806,  is  no  part  of  the  record,  and  evidence  is  ad- 
missible to  prove  fraud  in  obtaining  it. 
Baohler  r.  Rogers,  18  Sm.  9. 
Hope  V.  Everhart,  20  Sui.  231. 

Hageman  u  Salisbury,  supra,  cited  by  plain- 
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tiffin  error,  does  not  overrule  Hope  v.  Everhart, 
but  carefully  distinguishes  it. 

The  misrepresentations  made  by  the  sheriff's 
vendee  at  and  before  the  sale,  as  found  by  the 
Court  below  from  the  evidence,  constituted  fraud 
on  the  part  of  the  purchaser,  and  the  sale  was 
therefore  properly  set  aside. 

Oct.  9.  The  Court.  All  the  assignments  of 
error  relate  to  the  power  of  the  Court  to  strike 
off  the  acknowledgment  of  a  sheriff's  deed,  and  set 
aside  the  sale.  That  it  possesses  the  power  under 
some  circumstances,  cannot  be  qnestioned.  It 
naturally  flows  from  the  right  to  supervise  an  act 
of  its  officer,  and  to  amend  its  own  records.  On 
what  grounds,  and  within  what  time  the  power 
may  be  exercised,  presents  another  question.  That 
the  Court  may,  for  sufficient  cause,  set  aside  the 
sale  before  the  deed  has  been  acknowledged,  is 
very  clear.  That  it  may  exercise  a  like  power, 
after  acknowledgment,  but  at  the  same  term, 
appears  to  be  conceded  by  the  authorities. 
Whether  it.  may,  after  the  term  at  which  the  deed 
was  acknowledged,  and  after  being  duly  recorded 
and  delivered,  does  not  appear  to  have  been  dis- 
tinctly ruled  by  this  Court.  In  fact,  the  cases 
declaring  the  legal  effect  to  be  given  to  the 
acknowledgment  of  a  sheriff's  deed,  are  not  in 
entire  harmony.  This  is  shown  by  Mr.  Justice 
Bell,  in  Shields  v.  Miltenberger  (2  Harris,  76). 
He  therein  reviews  the  authorities  and  follows  the 
case  of  Crowell  v,  Meconkey  (5  Barr,  168).  It 
was  there  held  that  the  acknowledgment  not  only 
covered  all  irregularities  in  the  process  and  sale, 
but  that  it  had  a  curative  power  operating  beyond 
such  defects.  In  McFee  u  Harris  (I  Casey,  102), 
it  was  said  "after  acknowledgment  of  the  sheriff's 
deed  in  open  Court,  the  title  of  the  sheriff's 
vendee  cannot  be  affected  by  mere  irregularities, 
however  gross.  Nothing  but  fraud  in  the  sale, 
or  want  of  authority  to  sell,  can  defeat  this  tiile." 
In  Crowell  v,  Meconkey,  supra,  and  in  Mitchell  v, 
Freedly  (10  Barr,  208),  it  was  held  tliat  where  a 
sheriff's  sale  was  conGrmed  without  objection,  and 
the  proceeds  had  been  applied  to  the  debts  of  the 
defendant,  it  had  the  same  effect  as  if  paid  to  the 
debtor,  and  would  estop  him  from  denying  the 
validity  of  the  eale.  So  in  Sprogg  v.  Shriver 
(1  Casey,  282),  it  was  held  that  where  real  estate 
had  been  sold  by  the  sheriff  without  a  regular 
condemnation  or  waiver  of  inquisition,  the  de- 
fendant must  object  within  a  reasonable  time,  and 
such  reasonable  time  was  before  the  confirmation 
of  the  sale  and  the  acknowledgment  of  the  sheriff's 
deed  to  the  purchaser.  These  cases,  however, 
were  actions  of  ejectment.  The  question  was  as 
to  the  validity  of  the  title  acquired  by  the  pur- 
chaser at  sherifl^s  sale.  They  did  not  necessarily 
dettTMiine  the  causes  for  which  the  Court  might 
set  a.^ide  a  sheriff's  sale;  nor  the  time  within 
which  the  equitable  powers  of  the  Court  may  thus 
be  exercised. 


The  decision  of  a  Court  of  Common  Pleas  con- 
firming a  sheriff's  sale  and  ordering  a  sheriff's 
deed  to  be  acknowledged,  is  not  the  subject  of  a 
writ  of  error.  It  is  an  act  which  belongs  to  the 
discretionary  powers  of  the  court  below.  (Rees 
V.  Berryhill,  1  Watts,  263 ;  Sloan's  Case,  8  Watts, 
194.)  Where,  however,  the  title  of  the  purchaser 
has  been  fully  confirmed,  where  the  term  has 
passed,  and  the  deed  has  been  recorded  and  de- 
livered, a  different  case  is  presented.  All  irregu- 
larities and  minor  defects  have  been  waived  or 
cured.  If  want  of  power  to  sell,  or  gross  fraud 
in  the  sale,  is  alleged,  the  purchaser  has  a  right 
of  trial  by  jury.  In  Chadwick  v.  Patterson  (2 
Phil.  Rep.  275),  Mr.  Justice  Sharswood  said: 
"It  is  exceedingly  doubtful  whether  the  Court 
has  any  power  over  a  sheriff's  deed  after  it  has 
been  acknowledged.  We  have  vacated  such  an 
acknowledgment  at  the  instance  of  the  purchaser, 
where  he  has  produced  the  deed  itself  and  delivered 
it  up  to  be  filed  and  cancelled."  In  Stephens  u 
Stephens  (1  Phil.  Rep.  108),  it  was  held,  in  an 
opinion  given  by  Mr.  Justice  Lowrie,  that  it  is 
no  objection  to  the  setting  aside  a  sheriff's  sale, 
where  the  deed  is  still  in  the  hands  of  the  sheriff, 
that  a  term  has  elapsed  since  the  acknowledgment 
of  the  deed.  While  these  are  not  the  decisions  of 
this  Court,  yet  the  learning  and  experience  of 
the  judges  who  delivered  the  opinions,  give  great 
weight  to  their  conclusions.  Much  must  depend 
on  whether  the  sale  or  acknowledgment  was  made 
through  fraud,  and  with  what  promptness  the 
application  is  made,  to  avoid  the  sale. 

In  this  case  the  deed  was  acknowledged  at  the 
September  term.  On  the  30th  of  March  following, 
the  rule  was  granted,  to  show  cause  why  the 
acknowledgment  should  not  be  stricken  off  and 
the  sheriff^s  sale  be  set  aside.  The  December  and 
February  terms  had  intervened.  It  is  true  at  the 
December  term  a  rule  had  been  granted  to  show 
cause  why  the  judgment  should  not  be  oi>ened,  the 
defendant  let  in  to  a  defence,  and  the  sale  be  set 
aside.  At  the  February  term  that  rule  had  been 
discharged.  The  last  rule  was  no  continuation  of 
the  former,  although  it  covered  a  part  of  the  same 
ground.  It  is  not  shown  to  have  been  based  on 
the  same  alleged  facts.  We  have  not  been  fur- 
nished with  a  copy  of  either  affidavit  on  which  a 
rule  was  granted.  The  opinion  of  the  Court,  and 
the  depositions,  show  the  grounds  on  which  the 
acknowledgment  was  vacated,  and  the  sale  set 
aside.  One  is  for  alleged  fraud  in  procuring  the 
waiver  of  inquisition  in  the  judgment  note;  the 
other  for  fraudulent  representations  which  de- 
terred iHirsoiis  from  bidding  at  the  sheriff's  sale. 
Neither  opinion  nor  depositions  show  that  the 
deed  had  been  delivereid  before  the  rule  was 
granted.  The  purchaser  apjiears  to  have  had 
possession  of  it,  when  the  depositions  were  after- 
wards taken.      Li   his  paper-liook,  the  plaintiff 
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dnims  a  previous  delivery.  This  is  expressly  de- 
nied by  the  defendant.  In  the  absence  of  all 
proof  we  cannot  assame  a  previous  delivery. 

We  will  not  review  the  conclusion  of  the  Court 
as  to  the  weight  of  the  evidence,  but  will  look  at 
it  to  ascertain  the  ground  of  their  action.  Morter 
swears,  that  he  was  present  at  the  sherifiPs  sale, 
that  within  five  or  ten  minutes  after  the  sale  he 
knew  it  was  purchased  by  Hoffa.  The  record 
showed  the  waiver  of  inquisition.  Morter  knew 
at  the  time  of  the  sale,  all  the  facts  bearing  on 
the  execution  of  the  note  in  which  the  inquisition 
was  waived;  yet  he  gave  no  notice;  he  made  no 
objection ;  he  suffered  the  sale  to  proceed.  He 
hnd  full  opportunity  then  to  object  to  the  pro- 
ceedings ;  and  again,  before  the  deed  was  acknow- 
ledged, lie  remained  silent  when  he  ought  to 
have  spoken.  He  is  therefore  now  estopped  from 
setting  up  in  avoidance  of  the  sale,  the  alleged 
fraud  in  the  execution  of  the  note.  The  authority 
of  Hope  V.  Everhart  (20  P.  F.  Smith,  284),  re- 
lied on  by  the  defendant  in  error,  was  very  much 
shaken,  if  not  substantially  overruled,  by  the  case 
of  Hageman  et  aL  v.  Salisbury  (24  Idem.  280). 
Yet  if  it  had  not  been,  it  in  nowise  presents  the 
application  of  the  doctrine  of  estoppel.  The 
learned  Judge  therefore  erred,  in  holding  that  this 
portion  of  the  case  entitled  the  defendant  to 
relief. 

The  remaining  ground  is  the  alleged  fraudulent 
representations  of  the  plaintiff,  whereby  persons 
were  dissuaded  from  bidding.  This  allegation 
was  controverted,  jet  the  Court  found  it  to  be 
true.  The  averment  thereof  gave  the  Court  a 
fi^ht  to  inquire  into  the  fact.  We  will  not  re- 
view the  correctness  of  the  conclusion ;  we  assume 
it  to  be  correct.  If  correct,  it  was  undoubtedly  a 
sufficient  ground  for  setting  aside  the  sale,  if  the 
application  was  made  in  time.  Was  it  so  made? 
The  record  stops  with  the  bare  acknowledgment 
of  the  deed.  It  is  not  shown  to  have  been  either 
recorded  or  delivered;  nor  is  it  shown  that  Morter 
did  nut  act  with  ]>romptness,  after  obtaining  a 
knowledge  of  the  facts  preventing  a  fair  sale. 
When  the  rule  was  granted,  the  title  of  the  pur- 
chaser bad  not  been  perfected.  The  deed  remained 
in  the  hands  of  the  sheriff.  Such  being  the  case, 
we  cannot  say  that  it  was  too  late  for  the  Court 
to  inquire  into  the  legality  of  the  sale.  In  so 
inquiring,  it  might  consider  the  fact  that  the 
acknowledgment  had  been  taken  in  violation  of 
its  rule.  The  mere  fact,  however,  that  the  writ 
had  not  been  returned  at  the  time,  is  insufficient 
to  destroy  the  validity  of  the  lale.  That  omission 
may  be  cured  by  an  acknowledgment  of  the  deed 
in  open  Court,  reciting  a  sale  under  the  writ.  The 
correct  and  better  practice  undoubtedly  nq'iires  a 
return  of  the  writ  on  which  the  sale  was  made; 
jet  where  the  power  of  sale  exists,  and  the  sheriff 
baa  set  forth  iu  his  deed  the  manner  in  which  he 


has  executed  the  writ,  and  the  Court  accepts  the 
acknowledgment  and  confirms  flie  sale,  the  title 
passes  to  the  purchaser.  (Gibson  ei  al.  v,  Wins- 
low,  2  Wright,  49.)  We  see  no  sufficient  ground 
to  reverse  the  judgment 

Judgment  affirmed. 

Opinion  by  Mebgub,  J. 

[In  St.  Bartholomew's  Church  v.  Bishop  Wood  (2 
Weekly  Notes,  2  )4),  a  sheriff's  sale  of  realty  was  had 
nnder  &fi.fa,  on  wliich  a  fraudulent  waiver  of  inqai- 
sition  had  been  endorsed  withoat  authority  from  IIjo 
owner,  a  corporation,  and  a  sheriff's  deed  was  acknow- 
ledged and  delivered.  The  sheriff's  vendee  then  sold 
the  property  to  a  bona  JidepnrchMer  tot  value,  without 
notice.  It  was  held,  in  an  ejectment  against  the  latter 
bj  the  former  owner,  that  the  defendant  was  protected 
in  his  title.  But  the  Court  s-aid  {per  Woodward,  J.): 
*'fiven  after  the  acknowledgment  of  the  sheriff's  deed, 
If  the  first  purchaser  had  retained  the  property,  it  is 
probable  that  the  hands  of  the  Conrt  would  have  been 
laid  upon  the  process,  on  the  ground  that  irregularity 

so  gross  would  be  held  to  amount  to  fraud It 

is  trne  that  the  acknowledgment  by  the  sheriff  of  a 
deed  executed  by  him  is  not  such  res  adjudicata  as 
precludes  an  inquiry  into  the  legality  of  the  proceed- 
ings by  which  the  sale  was  made.  (Bradee  v.  Brown- 
field,  2  W.  &  S.  271.)  And  the  absence  of  authority, 
or  the  presence  of  fraud,  utterly  frustrates  the  opera- 
tion of  a  sheriff's  sale  as  a  means  of  transmission  of 
title,  and  may  be  insisted  on  after  acknowledgment. 
(Shields  V.  Miltenberger,  2  Har.  76.)  While  Spragg 
V,  Shriver  (1  Cas.  284),  might  justify  some  doubt  on 
the  question,  in  the  case  of  a  sale  under  a  venditioni 
exponas^  it  is  clear  that  an  acknowledgment  will  not 
cure  the  want  of  a  sufficient  inquisition,  or  a  waiver  of 
it,  in  the  case  of  a  sale  under  h  fieri  facias,  (Gardner 
r.  Sisk,  4  P.  F.  Smith,  606.)" 

In  Leeds  r.  Ai  tzt  (2  Weekly  Notes,  507),  the  Court 
of  C.  P.  No.  8,  of  Phila.  Co.,  after  acknowledgment  of 
a  sherifi^B  deed,  set  aside  the  sale  (made  under  a  lev, 
fa.)j  it  being  admitted,  however,  that  no  title  passed, 
the  deed  operating  only  as  a  cloud  on  the  title.  The 
same  Court,  in  Paul  r.  Lynch  (Id.  478),  refused  to 
strike  off  a  rule  to  open  judgment  and  set  aside  a 
sheriff^s  sale  (under  a  lev.  fa.),  which  rule  had  been 
granted  after  ncknowledgnient  of  the  deed,  on  the 
ground  of  a  conspiracy  to  defraud  ;  Ltkd,  J.,  remark- 
ing, however,  **  Your  title  to  the  real  estate  cannot  be 
shaken  in  this  proceeding.  We  have  no  longer  control 
over  the  sheriU's  sale,  but  it  may  be  that  depositions 
would  show  that  the  mortgage  had  been  paid,  audyoa 
wonld  have  to  make  restitution."  And  on  a  subse- 
quent bearing  o#  the  rule  to  open  judgment  and  set 
aside  the  sale,  o'l  the  ground  of  after-discovered  evi- 
dence that  a  portion  of  the  debt  had  been  paid  before 
the  sale  (Id.  687),  the  Court  opened  the  judgment, 
but  refused  to  set  aside  the  sale. 

On  the  qneBtion  of  fraud  in  the  execution  of  the 
waiver  of  inquisition  by  a  defendant  who  could  not 
read,  and  to  wh<>m  it  was  not  read,  it  was  said  per 
GiBso.N,  C.  J.,  in  Greeufield*8  Estate  (2  Harris,  496), 
and  affirmed  in  Penna.  K.  R.  Co.  v.  Shay  (ante,  45), 
that  **if  a  party  who  can  read  will  not  read  a  deed  put 
before  him  for  «xeoutiou ;  or  if,  being  nnable  to  read, 
will  not  demand  to  have  it  read  or  explained  to  liim, 
he  is  guilty  of  supine  negligence,  which,  I  take  it,  is 
not  the  subject  of  protection  either  in  equity  or  i.t 
law."] 
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Jan.  76,  247^.       ^offa'8  Appeal.  Jane  8-9. 

Errors  and  appeals — Practice. 

An  appeal  does  not  lie  from  the  Jadgment  of  a  Ck>iurt 
Betting  aside  a  sheriff's  sale. 

Certiorari  to  Common  Pleas  of  Fullivan  Co. 

This  was  au  appeal  by  Jacob  Iloffa  from  an 
order  of  the  Court  below,  making  absolute  a  rule 
entered  by  the  defendant  to  show  cause  why  the 
acknowledgment  of  a  sherifPs  deed  should  not  be 
stricken  off,  and  the  sheriff's  sale  set  aside.  The 
facts  are  the  same  as  those  in  Jackson  to  use  of 
Uoffa  V.  Mprter,  reported  supra, 

De  WiUf  for  appellant. 

Grim,  for  appellee. 

Oct.  9.  The  Court.  As  an  appeal  does 
not  He  from  the  judgment  of  the  Court  setting 
aside  a  shcriU'^s  sale,  this  appeal  is  dismissed. 

Opinion  by  Merour,  J. 

[See  Laird  v,  McCarter,  2  Weekly  Notes,  213.] 


May,  '76,  85.  May  17. 

Borie,  Trnstee,  v.  Crissman,  Adm*r,  et  al. 

Bent,  apportionment  of — Bent  in  kind — EmhU- 
ments—Stat.  11,  Geo.  11. ,  ch.  19— ^c<  o/ 24 
Feb.  1834. 

Where  a  life-tenant  leased  a  farm,  reserving  rent  in 
kind,  and  died  during  the  term  : 

Held  (reversing  the  judgment  of  the  Court  below), 
that  the  rent  accruing  but  not  due  until  after  the 
death  of  the  life-tenant,  should,  under  the  Ant  of  24 
Feb.  1834,  be  apportioned  between  the  administrator 
of  the  life-tenant  and  the  remainder-man.  the  former 
receiving  the  proportion  which  had  accrued  at  the 
death  of  the  life-tenant. 

Error  to  the  Common  Pleas  of  Blair  County. 

This  was  an  amicable  action  of  debt  on  a 
bond,  brought  by  C.  L.  Borie,  trustee  for  Lewis 
&  Trotter,  against  F.  Crissman,  administrator  of 
Catherine  Crissman,  and  J.  B.  Westley. 

The  following  facts  were  submitted,  in  a  case- 
stated,  to  the  Court,  the  right  to  sue  out  a  writ 
of  error  being  reserved  to  each  party  :  Daniel 
Crissman  devised  his  real  estate,  a  farm  in  Ty- 
rone township,  Huntingdon  County,  to  his  wife, 
Catherine  Crissman,  for  life,  with  remainder  to 
his  children.  Crissman  died  in  1833,  and  his 
wife  thereupon  entered  into  possession  of  the 
land.  During  her  lifetime  the  tenants  in  remain- 
der sold  all  their  interest  to  the  ))]aintifr  in 
this  action.  On  December  20,  1873,  Mrs.  Criss- 
man leased  the  farm  to  G.  W.  Kyper,  for  one 
year  from  April  1,  1874,  the  consideration  be- 
ing, inter  alia,  two-thirds  of  all  spring  grain  and 
One-third  of  all  fall  grain  raised  on  the  farm, 
'to  be  delivered  at  Altoona  mills  or  Tyrone  mills. 


Mrs.  Crissman  died  September  18,  1874,  and  tht» 
landlord's  share  of  the  crops  for  the  year  (all 
sown  before  her  death,  but  the  full  crop  notbai*- 
vested  until  the  next  summer)  was  deliveretl  to 
her  administrator,  F.  Crissman,  he  binding  him- 
self to  the  plaintifif  by  bond,  with  J.  B.  Westley 
as  surety,  to  deliver  up  the  grain,  if  it  should  be 
adjudged  to  belong  to  the  plaintiff.  This  action 
of  debt  was  brought  on  the  bond,  to  bring  these 
facts  before  the  Court. 

Judgment  for  the  defendants  on  the  case-stated, 
to  which  the  plaintiff  took  this  writ,  assigning 
for  error  the  above  mentioned  action  of  the 
Court. 

R.  M.  Speer  (with  him  E.  S.  McMurtrie), 
for  plaintiff  in  error. 

The  grain  in  the  administrator's  hands  is  rent, 
not  emblements,  and  he  is  entitled  to  only  so 
much  thereof  as  bad  accrued  at  the  death  of 
Mrs.  Crissman.  The  rent  not  then  due  should 
go  to  the  plaintiff,  as  an  incident  to  the  rever- 
sion. 

1  Parson's  on  Contracts,  516. 
Green  v.  Osbom,  17  S.  &  R.  171. 
Ex  parte  Smyih,  1  Swanst.  337. 
Williams  on  Real  Property,  68. 

2  Shars wood's  Blackstone,  122. 

3  Kent's  Cora.  614. 
Blight  V.  Blight,  1  Sm.  420. 

Act  Febrnary  24,  1834,  Purd.  Dig.  415. 
Smith  V.  Wiatar,  6  Phila.  145. 
Henderson  v.  Bojer,  8  Wr.  220. 

D.  J.  Neff{vf\ih  him  B.  A.  Clark),  contra. 
Kyper  was  a  cropper  {i.  e.  a  farm  laborer  paid 
by  a  share  of  the  crops)  rather  than  a  tenant,  an  d 
the  relation  between  him  and  Mrs.  Crissman  was 
that  of  tenants  in  common.     The  grain  in  con- 
troversy  was   therefore    emblements,   and    was 
rightly  adjudged  to  the  administrator. 
Fry  V.  Jones,  2  Rawle,  12. 
Adams  r.  McKesson's  Ex'rs,  3  Sra.  83. 
Taylor's  Landlord  and  Tenant,  152. 

Oct.  9.  The  Court.  The  rent  reserved  in 
the  lease  of  Mrs. Crissman  to  G.  W.  Kyper,  was 
in  kind,  the  grain  and  hay  to  be  delivered  at  Al- 
toona after  they  were  harvested  and  prepared  for 
market.  At  that  time,  then,  was  the  rent  due 
and  not  before.  (Lamberton  v,  Stouffer,  5  Sm 
284. )  In  the  mean  time,  before  the  grain  was  har- 
vested and  ready  for  delivery,  Mrs.  Crissman,  the 
life  tenant,  died.  Under  these  circumstances,  were 
the  rule  of  common  law  still  in  force,  this  rent 
would  fall  to  the  reversion.  (2  Blk.  Com.  175-6.) 
Indeed,  the  subtenant  might  have  abandoned  the 
premises  and  paid  rent  to  no  one.  To  remedy 
this  evil  the  statute  of  1 1  Geo.  II.,  ch.  19,  sec.  15, 
provided  that  the  executor  of  the  life  tenant 
should  be  entitled  to  recover  a  ratable  propor- 
tion of  the  rent  accruing  between  the  last  day  of 
payment  and  the  death  of  the  lessor.  (Ibid.  124.) 
So  our  Act  of  1834,  sees.  T  and  30,  secures  to 
the  executor  or  admiuistrator  of  the  life-teu- 
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ant  on  apportionment  of  the  rent  accruing  for 
the  "  last  year  or  quarter  of  a  year  or  other  cur- 
rent period  of  paynaent."  The  current  period, 
in  the  case  in  hand,  was  the  whole  of  the  year 
for  which  the  lease  was  drawn ;  the  rent,  inter  alia, 
two-fifths  c!  the  spring  and  one-fifth  of  the  fall 
(ifraiQ  to  be  delivered  as  in  said  lease  stated. 
The  combined  ?alue  of  these  products  would  be 
rent  for  the  current  period,  and  it  ought  to  be 
apportioned  according  to  the  theory  above 
stated.  So,  that  part  of  said  rent,  now  in  the 
hands  of  the  administrator,  and  which  is  the 
snbject  matter  of  the  case-stated,  should  be  di- 
vided between  the  parties  in  the  same  proportion 
that  the  time  from  the  beginning  of  the  lease 
to  the  death  of  Mrs.  Crissmaii  bears  to  the  whole 
year. 

The  judgment  is  reversed  and  a  procedendo 
awarded. 

Opinion  by  Gordon,  J.  Williams,  J.,  ab- 
sent 


May,  '76,  11  &  72.  May  18  A  19. 

Appeal  of  Copely  et  al. 

In  re  estates  of  0.  L.  Uoyd  and  H.  Lloyd. 

Practice  hejore  Auditors — Summary  adjudica- 
Hon  pending  accidental  absence  of  parties — 
Peremptory  refusal  of  request  for  rehearing — 
Executors^^Ctiargeahlewiih  interest  on  balances 
remaining  in  their  hands  for  long  periods — 
Commissions^  when  five  per  cent,  on  principal 
is  excessive — Errors  ana  appeals. 

Where  an  auditor  adjudicated  exceptions  to  an  ac- 
ooant  in  the  absence  of  t«  e  exceptants  and  their  coun- 
sel, noth withstanding  notice  by  telegraph  that  the 
latter  were  belat«'d  by  a  railway  detention,  and  per- 
emptorily refa:it*d  a  rehearing, and  the  Orphans'  Court 
conSmifd  the  report : 

Ueldy  that  as  the  matters  in  controversy  required 
investigation,  sucii  action  was  too  summary,  and  war- 
ranted a  1  ever^al  of  the  decree,  and  a  procedendo. 

Where  it  appeared,  prima  facie^  that  an  executor 
eon  verted  United  States  bonds  into  money,  which  he 
retained  for  five  years  uninvested,  expecting  the  un- 
favorable termination  of  a  suit  atainst  tlie  estate  : 

Held  (provisionally,  8ubj»*ct  to  a  more  complete  in- 
vestigation of  the  facts),  that  he  was  chargeable  with 
interest  on  the  am  unt  so  retained. 

HM^  further  (subject  as  aforesaid),  that  five  per 
cent,  on  the  entire  principal  and  income  of  an  estate 
was  an  excessive  executor^s  commission,  when  it  ap- 
peared that  the  assets  had  b>'en  easily  collected,  and 
the  other  duties  of  the  trust  easily  performed. 

Appeal  from  the  Orphans'  Court  of  Blair 
County. 

This  case  was  heard  in  the  Court  below  upon 
exceptions  to  an  amiitor's  report  in  the  matter 
of  the  accounts  of  W.  H.  Gardner,  administra 
torc/L  h,  n,  c.  t,  a,  of  Qilbert  L.  Lloyd,  and  ex 
ecQtor  of  HaDiiah  Lloyd. 
Vol.  III.-IO 


The  facts  of  the  case  are  as  follows  •  Gilbert 
L.  Lloyd  died  in  1863,  leaving  a  will  in  which 
his  wife,  Ilannah  Lloyd,  was  appointed  execu- 
trix and  sole  devisee.  "  Uannab  Lloyd  died 
January  6,  1870,  leaving  a  will  in  which  she 
appoined  W.  IL  Gardner  her  executor,  and  be- 
queathed to  him  a  large  portion  of  her  estate,  in 
trust  to  pay  over  certain  legacies.  At  her  death 
Gardner  was  also  appointed  administrator  d?  b, 
n.  c,  t.  a,  on  Gilbert  Lloyd's  estate  to  dispose 
of  certain  claims  against  it,  which  were  still  in 
litigation.  One  of  theSe  claims,  that  of  T.  Far- 
rell,  was  not  decided  until  June  4,  1875,  when 
a  judgment  for  $11,325.75  against  the  estate 
was  found,  which,  with  the  expenses  of  suit  and 
two  other  small  claims,  amounted  to  $13,978.23. 

Gardner  filed  his  final  accounts  in  July,  1875. 
From  these  it  appeared  that  assets  to  the  amount 
of  $67,036.18  came  into  his  hands  as  execu- 
tor of  Ilannah  Lloyd,  in  government  bonds, 
mortgages,  judgment  notes,  and  other  interest- 
bearing  securities,  which  he  reduced  to  money 
almost  immediately,  selling  government  bonds 
worth  $26,000  on  February  12,  1870,  receivin;^ 
other  large  sums  very  soon  thereafter,  and 
the  last  small  p.iyments  by  August  1,  1871/  IIi* 
claimed  credit  for  various  small  disbursements 
from  1871  to  1873,  but  from  the  account  it  wonld 
appear  that  the  bulk  of  the  estate  remained  in 
J>is  hands  until  June  18,  1875,  when  he  claimed 
credit  for  $43,710  paid  to  legatees,  as  trustee, 
and  $13,978  28,  the  amount  paid  on  account  of 
G.  Lloyd's  estate.  But  a  tabular  statement  of 
monthly  receipts  and  disbursements,  prepared  by 
the  appellants,  showed  monthly  balances  in 
Gardner's  hands  from  February,  1870,  to  June, 
1875,  averaging  $18,000,  which  would  indicate 
that  large  advances  were  made  to  legatees  before 
June  18,  1875,  when  he  first  claimed  credit  for 
them.  The  account  contained  a  charge  for  exec- 
utor's commissions  of  $3351.80,  five  percent,  of 
the  whole  assets. 

To  these  accounts  John  Copely  and  ten  otiiers 
of  Mrs.  Lloyd's  residuary  legatees  tiled  exceptions, 
alleging  ihnt  Gardner  should  hnvo  charged  him- 
self with  interest  on  the  large  balances  remaining 
in  his  hands  for  long  periods,  and  that  his  charges 
*for  services  as  executor  were  exorbitant.  The 
matter  was  referred  to  an  auditor,  John  Cres- 
well,  who  fixed  September  14,  1875,  for  a  hear- 
ing. The  proceedings  were,  however,  adjourned 
at  the  instance  of  the  accountant  until  Sep- 
tember 25,  and  at  the  adjourned  meeting  the 
exceptants  and  their  counsel  were  unable  t  > 
attend,  owing  to  a  railway  detention.  A 
telegraphic  dispatch,  however,  was  sent  to  the 
auditor,  asking  a  continuance,  notwithstanding 
which  the  auditor  heard  and  determined  the  ex- 
ceptions in  their  absence.  The  exceptants  ap- 
plied for  a  rehearing,  which  the  auditor  refused" 
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on  the  ground  that  the  audit  had  been  adjourned 
sine  die,  and  timt  he  had,  therefore,  no  authority 
to  grant  a  rehearing. 

On  October  ^Zl  the  auditor  filed  Ins  report  dis- 
missing the  exceptions.  Copelj  and  the  other 
residuary  legatees  objected,  in  various  excep- 
tions, to  the  confirmation  of  this  report,  on  the 
ground  that  the  auditor  8honld  not  have  refused 
a  rehearing  or  dismissed  their  exceptions.  The 
Orphans'  Court,  however,  confirmed  the  audi- 
tor's report  absolutely. 

The  exceptants  thereupon  took  this  appeal, 
assigning  for  error  the  above-mentioned  action 
of  the  Court. 

Z>.  J,  Neff  (with  him  A,  A,  Stevens),  for  ap- 
pellante. 

The  executor  should  have  kept  the  sums  re- 
tained to  meet  the  Farrell  claim,  etc.,  invested 
in  some  easily  convertible  interest-bearing  se- 
curity. Otherwise  he  is  chargeable  with  in- 
terest. 

Verner'a  estate,  6  Watts,  250. 

Brnner's  Appeal,  7  Sin.  46. 

Light's  Appeal,  12  Har.  181. 

Dilfg^s  Appeal,  Id.  335. 

Rooke  17.  Hart,  11  Ves.  60. 

Parker's  Estate,  14  Sm.  311. 

Hughes'  Appeal,  3  Id.  500. 

Aston's  Estate,  6  Whar.  242. 

Looken'rt  Appeal,  11  Wr.  358. 

3  Redfield  ou  Wills,  400-406. 
In  this  estate  the  duties  of  the  executor  were 
very  light.  The  assets  were  easily  and  speedily 
collected,  and  all  lawsuits  concerning  the  estate 
\vere  conducted  by  counsel,  for  whose  services  an 
ample  allowance  was  made.  Five  per  cent,  com- 
missions were,  therefore,  exorbitant. 

Whelen's  Appeal,  20  Sm.  411. 

Pnsey  v,  Cleinson,  9  S.  &  R.  204. 

Walker's  EsUte,  Id.  223. 

Snyder's  Appeal,  4  Sm.  68. 
S.  S,  Bhir  (with  him  A,  S,  Landis),  contra. 
The  legatees  were  in  fact  all  paid  within  a 
year  from  the  testator's  death,  and  only  sufficient 
balance  was  retained  to  meet  the  expected  ad- 
verse termination  of  the  Farrell  suit.  Now  it  is 
well  settled  that  an  administrator  may  retain  a 
reasonable  amount  of  the  estate  in  his  hands  to 
meet  expenses  and  to  pay  claims  in  suit  against 
the  estate,  without  being  liable  for  interest  onP 
such  amount. 

Davis*  Appeal,  11  Har.  206. 

Parker's  EsUte,  14  Sm.  310. 
Five  per  cent,  is  the  reasonable  and  nsual  al- 
lowance to  the  executor  for  settling  up  an  estate. 
Wherever  less  has  been  charged,  the  executor's 
duties  were  unusually  light,  mere  paying  over  of 
unconverted  assets,  etc. 

Pusey  V,  Clems»oii,  supra. 

A^kew  r.  Odenlieimcr,  Bald.  336. 

Skinner's  Estate,  4  Phila.  189. 

Gable's  Appeal,  12  Caa.  b95. 

Whelan's  instate,  supra, 

Esbelwau'tf  Appeal,  24  Sm.-48. 


Oct.  16.  TriB  Court.  These  appeals  are 
from  decrees  of  the  Orphans'  Court  confirming 
the  report  of  an  auditor  upon  the  account  of  W. 
H.  Gardner,  administrrttor  de  bonis  non  cum  tes- 
tamento  annexo  of  (JilbirtL.  Lloyd,  deceased, 
and  confirming  the  report  of  the  same  auditor 
upon  the  account  of  the  same  accountant  as  ex- 
ecutor of  the  last  will  and  testament  of  Hannah 
Lloyd,  deceased.  A  third  account  of  the  trusts 
created  by  Mrs.  Lloyd's  will  has  been  brought 
up  by  the  record.  That,  however,  contained  the 
distribution  of  the  fund  charged  to  the  account- 
ant as  executor.  The  particular  items  in  the 
account  as  administrator  de  bonis  non  were  made 
subjects  of  exception  only  as  they  resulted  from 
and  were  connected  with  the  errors  alleged  to 
have  been  committed  in  the  adjustment  of  the 
executor's  account.  The  disposition  of  the  exec- 
utor's account,  therefore,  will  decide  all  the  ques- 
tions raised. 

The  decision  by  the  auditor  of  the  exceptions 
referred  to  him,  in  the  absence  of  the  counsel  of 
the  legatees  of  Mrs.  Lloyd,  was  unusually  prompt, 
and  the  refusal  to  open  the  case  on  their  applica- 
tion for  a  rehearing  was  unusually  peremptory. 
This  summary  action  is  to  be  regretted,  for  its 
effect  must  be  to  delay  the  determination  of  this 
controversy.  With  no  means  of  ascertaining  the 
true  merits  of  the  questions  at  issae  beyond  the 
facts  which  the  accounts  themselves  disclose, 
there  would  be  hazard  of  injustice  to  the  appellee 
if  this  Court  should  undertake  to  make  a  final 
decree.  The  conclusions  of  the  auditor  are  not 
warranted  by  any  evidence  contained  in  his  re- 
port. Whether  these  conclusions  would  be  sus- 
tained by  the  actual  facts  attending  the  settle- 
ment of  the  estates  could  only  be  known  as  the 
result  of  thorough  investigation,  and  no  invest!^ 
gat  ion  has  been  had. 

Mrs.  Lloyd's  will  was  proved  on  the  10th  of 
January,  1870.  On  the  12th  of  February,  1870, 
the  executor  converted  United  States  bonds  into 
cash  to  the  amount  of  $26,187.41.  He  charged 
himself  the  same  day  with  a  cash  balance  in  the 
First  National  Bank  of  $1168.52,  and  with  the 
balance  of  a  judgment  of  Patterson  r.  Irwine, 
and  the  proceeds  of  a  judgment  of  Wighaman 
V,  Irwine,  amounting  together  to  $3128.03.  He 
received  from  H.  L.  Patterson  $5000  on  the 
26th  of  February,  $2500  on  the  6th  of  March, 
and  $6000  on  the  16th  of  May,  1870.  Various 
sums  were  paid  him  up  to  the  Ist  of  August, 
1871,  including  such  items  as  Hollidaysburg  wa- 
ter bonds,  $2050,  on  the  23d  of  August,  1870 ; 
Juniata  bonds,  $3325,  on  the  22d  of  September, 
1870  ;  and  Hollidaysburg  Seminary  mortgage, 
$10,857  50,  on  the  25th  of  March,  1871.  As 
early  as  the  1st  of  Auirust.  1871,  the  entire  as- 
sets of  the  estate  of  Mrs.  Lloyd,  amounting  to 
$67,036  18,  passed  into  his  hands  in  cash.     And 
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ill  his  hands  the  whole  fand  remained  until  Jane, 
1875,  except  $3448.26  paid  out  in  the  course  of 
administration,  and  $2077.95  shown  by  the  ac- 
count on  the  estate  of  Gilbert  L.  Lloyd  to  have 
been  expended  in  the  progress  of  a  contested  lit- 
igation. On  the  18th  and  2lRt  of  June,  1875, 
$11,^^00.23  were  paid  to  satisfy  the  Farrell  jndpf- 
ment,  for  costs  and  counsel  fees  connected  with 
that  judgment,  and  for  fees  to  the  register.  The 
payments  to  the  legatees,  amounting  to  $13,710, 
appear  to  have  been  made  on  the  21st  of  June, 
1875. 

It  is  manifest  from  this  statement  that  a  very 
large  sum  of  money  remained  in  the  possession 
aod  under  the  control  of  the  appellee  for  a  period 
exceeding  five  years.     Nothing  shown  as  to  the 
circumstances  of  the  estate  warranted  the  sale  of 
the  United  States  bonds  in  1870.      It  is  not 
enough  to  say  that  the  time  when  the  payment 
of  the  Farrell  claim  would  be  demanded  was  in- 
definite, and  that,  as  administrator  de  boms  non 
of  Gilbert  L.  Lloyd's  estate  the  appellee  could  be 
suddenly  called  on  to  meet  that.     In  actual  fact, 
the  demand  was  not  made  upon  him  until  June, 
1875.     If  earlier  payment  had  been  required, 
$26,000  of  government  securities,  immediately 
and  constantly  available,  were  ample  resources  to 
satisfy  a  claim  of  $13,000;  and  the  possession  of 
those  secarities,  with  the  means  within  reach  from 
other  sources,  afiforded  perfect  protection  against 
any  requisition  to  which  the  appellee  could  pos- 
sibly have  been  made  subject.     The  other  assets 
were  mainly  in  large  sums  and  were  promptly 
paid.     It  is  not  conceivable  that  a  business  man 
of  average  sagacity,  owning  such  an  estate  in  his 
own   right,  under  the   circumstances  disclosed, 
would  have  so  managed  it  as  to  render  it  for  five 
years  utterly  unproductive.     The  tabular  state- 
ment appended  to  the  paper-book  of  the  appel- 
lants exhibits  an  average  balance  of  $18,229.23 
in  the  bands  of  the  appellee  throughout  a  period 
of  sixty-four  months,  the  interest  on  which  would 
amount  to  $5843.35.     Even  a  larger  sum  would 
seem  indicated  by  the  items  in  the  several  ac- 
counts.    But  the  statement  refers  to  a  "sched- 
ule of  monthly  payments  made,"  which  may  have 
included  advances  on  account  of  legacies.     As 
the  case  stands  upon  the  facts,  it  is  one  to  require 
a  surcharge  of  interest  against  the  appellee.     If 
this  Court  were  to  undertake  to  make  it,  how- 
ever, under  the  lights  afforded  them,  a  possible 
wrong  might  be  inflicted  which  it  would  be  diffi- 
calt  and  perhaps  impossible  to  cure.     In  order 
to  insure  a  fair  hearing  of  the  equities  of  the 
parties,  the  record  must  go  back  for  a  fresh  ref- 
erence of  the  original  exceptions  to  an  auditor, 
&n  investigation  by  him,  and  a  decree  in  view  of 
the  new  inquiry  by  the  Orphans'  Court.     Such  a 
decree  made  up  under  the  eye  of  a  law  judge 
would  seem  advisable.     The  submission  of  such 


questions    as   this    case   presents    to    associate 
judjres  is  ahvays  a  hazardous  experiment. 

The  remaining  question  arises  out  of  the  exec- 
utor's claim  for  commissions.     He  has  charged 
five  per  cent,  on  the  whole  principal  of  the  estate. 
A  trustee  should  be  justly  compensated  for  ser- 
vices, responsibility,  and  risk.     The  character  of 
the  trust  he  has  administered,  the  n&ture  of  the 
duties  he  has  performed,  the  extent  and  value  of 
the  labor  he  has  bestowed,  and  the  kind  of  secu- 
rities in  which  he  has  found  the  funds  of  the  es- 
tate to  be  invested  when  it  came  to  his  hands, 
are  all  elements  to  be  considered  in  adjusting  the 
amount  of  his  allowance.     Of  the  $67,036.18  to 
which  this  estate  amounted,  $53,047.94  were  col- 
lected in  only  seven  different  sums,  and  $42,- 
190.44,  covering  six  of  these  sums,  were  received 
between  the  12th  of  February  and  the  22d  of 
September,  1870.     No  facts  have  appeared  to 
show  that  even  the  usual  labor  of  an  executor 
has  been  performed  by  the  appellee.     The  credits 
taken  as  executor  seem  to  have  been  for  ordinary 
disbursements,  and  those  taken  as  administrator 
de  bonis  non  were  for  items  connected  with  the 
claims  of  Farrell,  Christy,  and  McNamara  alone. 
At  least  reasonable  fees  were  paid  to  counsel,  for 
$595  were  allowed  to  the  appellee  as  executor, 
aside  from  the  account  of  Mr.  Blair  against  the 
testatrix  of  $539.41,  and  $520  were  allowed  to 
him  as  administrator  de  bom's  non.     As  has  been 
said,  the  conversion  in  1870  of  all  the  United 
States  bonds  into  cash  was  ui»justifiable.     All 
the  exigencies  of  the  estate  could  have  been  met 
by  retaining  them  as  the  testatrix  had  left  them 
until  the  use  of  their  proceeds  was  required.    The 
principal  sum  in  dispute  in  the  Farrell  case  did 
not  exceed  $5000.     The  final  judgment  was  en- 
tered for  $4215.23  besides  costs.     To  the  extent 
of  over  $40,000,  the  duties  of  administration  ap- 
pear to  have  been  little  more  than  clerical.     In- 
deed, the  sums  disbursed  to  the  legatees  in  the 
trust  account  were  $43,710.    Collected  without 
difiSculty  or  delay  as  the  assets  were,  with  no 
doubt  or  controversy  attending  the  distribution, 
and  with  no  proof  of  exceptional  or  even  of  or- 
dinary services,  the  claim  for  compensation  was 
too  large.     But  upon  this  question,  as  well  as 
upon  that  relating  to  the  surcharge  of  interest, 
it  is  feared  that  if  this  Court  were  to  act  finally 
now,  rights  of  the  appellee  might  be  destroyed 
which  he  would  be  able  to  establish  by  satisfac- 
tory proof.     It  was  said  at  the  argument  on  his 
behalf  that  he  had  many  suits  to  look  after ;  that 
he  procured  a  large  amount  of  new  testimony  in 
the  Farrell  case ;  and  that  he  was  compelled  to 
make  frequent  journeys  to  Cambria  County  to 
adjust  items  of   business  there  in   which  Mr. 
Lloyd  had  been  concerned.     It  is  troe  that  de- 
tails of  this  kind  ought  to  have  appeared  on  the 
face  of  the  accounts,  or  in  evidence  before  the 


Digitized  by 


Google 


148 


WEEKLY  NOTES  OP  CASES. 


auditor ;  and  it  is  true  also  that  the  entire  ab- 
pcnce  from  the  record  of  all  illnstrati  ve  or  explan- 
atory facts  was' the  result  of  the  summary  and 
hurried  action  of  the  auditorand  of  the  ill-nd?ised 
and  persistent  opposition  that  was  made  to  a  re- 
hearing on  the  application  of  the  counsel  for  the 
appellants.  But  the  truth  still  remains  that  a 
decision  in  view  of  the  existing  conditions  of  the 
case  would  be  made  in  ignorance  of  possibly  jus- 
tifying circumstances  which  the  appellee  would 
have  had  the  right  in  a  thorough  investigation  to 
prove,  and  might  produce  in  a  different  direction 
consequences  as  mischievous  as  those  which 
flowed  from  the  mistaken  haste  of  the  auditor 
and  the  Orphans'  Court. 

The  decree  is  reversed,  the  report  of  the  audi- 
tor is  set  aside,  and  a  procedendo  is  awarded. 

Opinion  by  Woodward,  J.  Williams,  J., 
absent. 


March,  '76. 


Sheetz's  Appeal. 
Sheetz  v.  Sheetz. 


May  31. 


Will —  Devise —  Construction  of — Ambiguous 
phrases  —  Conflicting  clauses,  interpretation 
of — Prior  clause^  when  not  repealed  by  later 
clause. 

While  there  is  no  doubt  that  of  two  contradictory 
clauses  in  a  will,  the  first  mnpt  give  way  and  the  last 
take  effect,  yet  the  two  elnndes  must  rHf«$r  to  the  same 
subject  matter,  and  the  last  luast  be  fully  inconsistent 
with  the  first. 

If  the  first  and  main  provision  plainly  covers  the 
whole  snbject,  and  is  defined  in  terms  that  exclude 
all  doubt,  and  the  second  and  subsidiary  provision 
may  be  capable  either  of  a  general  construction,  sub- 
verting entirely  the  fii-st  provision,  or  of  a  partial 
construction,  niodify'ng  only  the  original  gift,  the 
]att(?r  construction  sh<  uld  ordinarily  be  adopted. 

The  clearly  exprej^sed  purpose  of  a  testator  is  not  to 
be  overbonie  by  modifying  directions  that  are  ambigu- 
ous and  equivocal,  and  that  may  justly  have  either  of 
two  opposite  interpretations. 

Appeal  from  the  Decree  of  the  Orphans'  Court 
of  Berks  County. 

John  Sheetz,  who  died  Feb.  28,  1869,  by  his 
will,  dated  Aug.  25,  1868,  devised  inter  alia  as 
follows : — 

*'  Fourth.  I  give  and  devise  unto  my  son  John  A. 
Sheets,  the  farm  situate  in  Heidelberg  Township.  .  .  . 
To  have  and  to  hold  the  same  in  fee  simple,  at  the 
valuation  of  fifteen  thousand  dollars,  and  my  said  son 
John  A.  Sheetz  shall  pay  no  rent  for  the  period  he 
shall  have  occupied  said  farm,  and  all  moneys  which  I 
have  paid  heretofore  unto  my  said  John  A.  Sheetz 
shall  be  null  and  Toid,  and  no  charge  against  him ; 
and  my  said  son,  John  A.  Sheetz,  shall  pay  the  said 
snm  of  fifteen  thousand  dollars  ($15,000)  unto  the 
heirs  of  Isaac  K.  Sheetz  in  the  following  manner, 
to  wit:  without  interest,  my  grandson,  John  Albert 
Sheetz,  one  of  the  heirs  of  my  said  Isaac  K.  Sheetz, 
shall  receive  eight  thousand  dol  ars  ($S000),  to  wit : 


six  hundred  dollars  ($600)  when  he  arrives  at  the  age 
of  twenty-one  years,  and  the  remainder  in  six  hundred 
ilollar  (3600)  payments  annually  thereafter,  without 
interest,  as  aforesaid,  until  paid.  And  my  grand- 
daughter, Catharine  B.  Sheetz,  one  of  the  heirs  of  mj 
said  son  Isaac  K.  Sheetz,  shall  receive  seven  thons)  nd 
dollars  ($7000);  six  hundred  dollars  ($600)  when  she 
arrives  at  the  age  of  twenty-one  years,  and  the  re- 
mainder in  six  hundred  dollar  ($600)  payments 
annually  thereafter,  without  interest.  Together  being 
the  valuation  money  aforesaid  for  said  farm.  But  in 
ca<e  it  should  happen  that  two  of  the  above  paymenU 
should  become  due  in  the  same  year,  only  one  shall 
be  paid  to  tlie  heir  entitled  to,  so  that  said  heirs  are 
paid  equally  in  payments  as  aforesaid. '' 

The  said  John  A.  Sheetz,  son  of  the  testator, 
was  born  May  17,  1821,  and  consequently  at  the 
time  of  making  the  will  was  nearly  forty-eight 
years  of  age.  John  Albert  Sheetz,  grandson  of 
the  testator,  became  twenty-one  years  of  age 
July  5,  1871,  and  received  his  first  and  second 
payments  in  1871  and  1872.  Catharine  E. 
Sheetz,  granddaughter  of  testator  and  the  appel- 
lant, became  of  age  January  7, 1873,  and  received 
her  first  payment  in  that  year.  On  the  tenth  of 
January,  1j574,  claiming  that  by  the  provisions 
of  the  will,  she  was  entitled  to  an  annual  instal- 
ment, she  presented  her  petition  to  the  Orphans* 
Court  of  Berks  County,  asking  for  a  rule  to  show 
cause  why  a  citation  should  not  issue  against 
John  A.  Sheetz,  requiring  him  to  pay  her  th'i 
second  instalment  of  $('00. 

A  citation  wns  issued  and  John  A.  Sheetz  Bled 
his  answer,  alleging,  that  under  the  will,  there 
was  no  payment  due  her  at  that  date,  dud  claim- 
ing that  she  was  entitled  to  no  payment  or  pay- 
ments until  January  7th,  1875,  and  thereafter 
only  every  alternate  year. 

After  two  arguments  in  the  Orphans*  Court  of 
Berks  County,  Uaoenman,  P.  J.,  filed  an  opinion,* 
deciding  that  Catharine  E.  Sheetz  was  not  en  titled 
to  the  payment  of  $600  annually,  but  only  in 
alternate  years,  and  that  she  was  not  entitled  to 
demand  her  second  payment  before  January  7. 
1875,  and  ho  accordingly  dismissed  the  petition. 
From  the  decree  dismissing  the  petition  this 
appeal  was  taken. 

Daniel  and  Jas,  N,  Ermentrout,  for  appellant. 
In  construing  a  will,  the  reasonable  and  natural 
interpretation  is  always  to  be  preferred.  Alter- 
nating the  payments  would  allow  twenty-six 
years  to  make  the  payments,  the  last  payment 
not  being  made  until  1895.  It  is  not  reasonable 
or  natural  to  suppose  that  the  testator  intended 
to  impose  upon  his  son,  the  devisee,  who  was  48 
years  old  at  the  date  of  the  will,  the  burden  of 
paying  this  amount  until  he  was  seventy-fiye,  or 
to  impose  it  upon  his  heirs.  In  construing  a 
will  plain  and  distinct  words  are  to  be  controlled 
only  by  those  equally  plain  and  distinct,  and  this 
last  clause  is  neither  pkin  nor  distinct.  Insensible 
clauses  must  be  rejected. 
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Hamm  v.  MeisenhelUr,  9  W.  351. 
Horwiti  V.  Norrif*,  10  Sm.  287. 
McBride  v.  Smyth,  4  Sm.  245. 

The  expressed  purpose  of  making  this  one  pay- 
ment is  equality  in  the  number  of  payments. 
Alternate  payments  cannot  produce  tin's.  The 
contingency  contemplated  was  the  children's  com- 
ing of  age  before  his  death,  in  which  event  there 
might  be  more  than  two  payments,  due,  one  or 
both,  in  the  same  year;  then  he  intended  that 
there  should  not  be  more  than  one  payment  of 
$^0  to  each  child  within  the  first  or  any  other 
year. 

W.  M.  Derr  (with  whom  was  (7.  O.  Derr), 
contra. 

The  words  of  the  will  are:  "Dut  in  case  it 
should  hapi>en"  (i.e,  when  it  happens)  "that  two 
of  the  above  payments'*  (viz  ,  $600)  "become  due 
in  the  same  year,  only  one"  (i.e,  $600)  "shall  be 
paid  to  the  heir  entitled."  This  event  occurred 
when  Catharine  became  of  a^e ;  John  A.  Sheetz's 
payment  for  that  year,  therefore,  had  to  give  way 
to  the  rights  of  Catharine,  "the  heir  entitled" 
thereto,  because  the  time  of  reaching  her  majority 
was  the  definite  time  fixed  for  her  first  payment 
Annually  thereafter,  the  devisee  is  to  pay  $600, 
but  in  biennial  payments,  to  the  two  legatees.  By 
this  construction,  the  devisee  would  each  year  pay 
exactly  $600,  from  1871  to  1895,  when  the  last 
payment  would  be  due,  in  that  year  paying  John 
$200  to  make  up  his  $8000,  and  Catharine  $400 
to  make  up  her  $7000. 

(It  was  stated  in  the  argument,  but  not  men- 
tioned in  the  paper-books,  that  the  will  had  been 
written  for  the  testator  by  a  German,  although 
put  into  the  English  language.) 

Oct  9.  The  Court.  John  Scheetz  made  his 
will  on  the  25th  August,  1868,  which,  with  two 
codicils  requiring  no  present  consideration,  was 
proved  on  the  25th  February,  1869.  lie  devised 
a  farm  containing  two  hundred  and  thirty  acres, 
ill  Heidelberg  township,  iu  the  county  of  Berks, 
to  his  son  John  A.  Scheetz,  at  a  valuation  of 
$15,000,  which,  by  the  following  words,  he  di- 
rected the  devisee  to  pay  :  "  My  said  son  John  A. 
Scheetz  shall  pay  the  said  sum  of  $15,000  unto 
the  heirs  of  Isaac  K.  Scheetz  in  the  following 
manner,  to  wit :  without  interest,  my  grandson, 
John  Albert  Scheetz,  one  of  the  heirs  of  said  son 
Isaac  K.  Scheetz,  shall  receive  eight  thousand  dol- 
lars, to  wit:  six  hundred  dollars  when  he  arrives 
at  the  age  of  twenty-one  years,  and  the  remainder 
in  six  hundred  dollar  payments  annually  there- 
after, without  interest,  until  paid  as  aforesaid. 
And  my  granddaughter,  Catharine  E.  Scheetz,  one 
of  the  heirs  of  my  said  son  Isaac  K.  Scheetz, 
shall  receive  seven  thousand  dollars,  six  hundred 
dollars  when  she  arrives  at  the  age  of  twenty-one 
years,  and  the  remainder  in  six  hundred  dollar 
payments  annually  thereafter,  without  interest: 


together  being  the  valuation  money  aforesaid  for 
said  farm."  These  bequests  were  followed  im- 
mediately by  this  qualifying  clause  :  "  But  in  case 
it  should  happen  that  two  of  the  above  payments 
should  become  due  in  the  same  year,  only  one 
shall  be  paid  to  the  heir  entitled  to,  so  that  said 
heirs  are  paid  equally  in  i)ayments  as  aforesaid." 

John  Albert  Scheetz  arrived  at  the  age  of 
twenty-one  years  on  the  5th  of  July,  1871,  and 
the  payments  directed  by  the  will  were  made  to 
him  in  that  year,  and  in  1872,  Catharine  E. 
Scheetz  became  of  age  on  the.  7th  of  January, 
1873,  and  received  her  first  payment  At  this 
point  this  controversy  began.  On  the  10th  of 
January,  1874,  a  petition  was  presented  to  the 
Orphans'  Court  for  a  citation  against  John  A. 
Scheetz,  the  devisee,  requiring  him  to  pay  an  in- 
stalment of  six  hundred  dollars  for  that  year 
alleged  to  be  due  and  payable  to  Catharine  E. 
Scheetz.  This  demand  was  resisted,  under  the 
clause  in  the  will  qualifying  the  bequests  to  the 
legatees,  on  the  ground  that  a  fair  construction  of 
the  language  of  that  clause  made  the  instalments 
payable  biennially  to  each  legatee;  each  being  en- 
titled to  receive  six  hundred  dollars  in  every 
alternate  year.  The  construction  thus  contended 
for  was  adopted  by  the  Orphans'  Court,  and  the 
petition  was  dismissed. 

While  there  is  no  doubt  that  of  two  contradic- 
tory clauses  in  a  will  the  first  must  give  way  and 
the  last  must  take  effect,  yet  the  two  clauses  must 
refer  to  the  same  subject  matter,  and  the  lust  must 
be  fully  inconsistent  with  the  first  If  the  main 
provision  plainly  covers  the  whole  subject,  and  is 
defined  in  terms  that  exclude  all  doubt,  and  the 
subsidiary  provision  may  by  conjecture  be  made 
either  general  or  partial,  and  may  be  capable  by 
construction  either  of  subverting  entirely  or  mod- 
ifying only  the  original  gift,  such  a  subsidiary 
provision  must,  in  the  ordinary  case,  be  confined 
to  its  partial  or  restricted  operation.  It  is  said 
in  1  Redfield  on  Wills,  *438,  the  '*  plain  and  dis- 
tinct words  are  only  to  be  controlled  by  words 
equally  i)lain  and  distinct"  Such  words,  to  have 
a  controlling  efifect,  must  at  least  have  a  definite 
and  certain  meaning.  The  clearly  expressed  pur- 
pose of  a  testator  is  not  to  be  overborne  by  modi- 
fying directions  that  are  ambiguous  and  equivocal, 
and  may  justly  have  either  of  two  opposite  inter- 
pretations. 

Was  it  the  design  of  John  Scheetz  in  his  will 
to  give  these  legatees  each  only  six  hundred  dol- 
lars in  cash  in  alternate  years,  thus  extending  the 
time  of  final  payment  to  the  year  1895  ?  Such, 
certainly,  was  not  the  design  as  manifested  by  the 
words  of  obvious  and  unmistakable  import  used 
in  making  bequests.  Each  legatee  was  to  receive 
six  hundred  dollars  at  the  age  of  twenty-one  years, 
and  the  remainder  in  six  hundred  dollar  payments 
every  year  thereafter,  and  this  direction  the  sub- 
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sequent  words  did  not  in  terms  revoke  or  cancel. 
It  most  be  an  implication  then,  that  the  provis- 
ions for  annual  payments  in  the  principal  clause 
creatiup:  the  bequests  shall  be  converted  into  pro 
visions  for  biennial  payments,  under  the  operation 
of  the  qualifying  clause.  Are  the  terms  broad 
enough  to  work  so  material  a  change  ?  That  is, 
does  a  necessary  implication  result  from  the  words 
used  ?  To  warrant  the  application  made  of  tiiem 
by  the  Orphans'  Court  and  insisted  on  by  the  ap- 
pellee's counsel,  they  must  be  incapable  of  any 
other  legal,  grammatical,  and  rational  construction. 

The  language  of  the  restricting  clause  was 
English,  but  it  was  written  by  a  German,  and  the 
expression  written  was  the  English  rendering  of 
an  idiomatic  German  phrase.  "  But  in  case  it 
should  happen,"  that  is,  when  the  time  arrives, 
or,  when  it  happens,  "  that  two  of  the  above  pay- 
ments shall  become  doe  in  the  same  year,  only  one 
shall  be  paid  to  the  heir  entitled  to,  so  that  said 
heirs  are  paid  equally  in  payments  aforesaid.*' 
Two  ideas  were  in  the  testator's  mind.  One  of 
them  had  reference  to  the  point  of  time  certain  to 
arrive  at  Catharine's  majority,  when  instalments 
to  both  legatees  would  become  payable.  The 
other  had  reference  to  the  equality  of  the  amounts 
to  be  received  which  he  desired  should  subsist  be- 
tween them.  "  Only  one  shall  be  paid,"  was  the 
language,  "so  that  said  heirs  are  paid  equally." 
And  this  was  to  be  **  in  case  it  should  happen" — 
when  at  the  time  it  should  happen  that  an  instal- 
ment should  become  payable  to  Catharine  as  well 
as  to  her  brother.  It  was  manifestly  to  make  the 
Films  ]mid  to  the  two  legatees  equal  out  of  the 
first  four  instalments,  that  the  clause  was  framed. 
With  that  view  Catharine  was  to  receive  her 
legacy  for  1873  and  1874,  and  the  payments  to 
John  Albert  during  those  years  were  to  be  preter- 
mitted. Thenceforth  the  main  bequests  were  to 
be  undi8turl)ed,  and,  beginning  with  1875.  both 
legatees  were  to  receive  their  annual  instalments 
until  the  whole  of  both  legacies  should  l)e  satisfied. 

It  is  true  that,  under  this  construction,  after 
the  payment  to  Catharine  in  full,  two  annual  in- 
stalments will  still  remain  due  to  John  Albert. 
But  the  provision  to  have  equality  between  them 
was  to  have  fori»e  when  the  payments  to  Catharine 
were  to  begin,  and  not  when  they  were  to  end. 
The  interpretation  of  the  clauses  thus  made 
adapts  it  to  the  time  when  it  was  to  become  ope- 
rative, insures  the  equality  which  was  the  pur- 
pose declared  to  be  in  view,  and  while  maintain- 
ing the  symmetry  of  the  main  bequests,  gives  it 
ample,  adequate,  and  rational  effect.  The  right 
of  Catharine  E.  Scheetz  to  receive  the  instal- 
ments of  1874,  to  the  exclusion  of  her  brother, 
was  conferred  by  the  will  of  her  grandfather,  and 
ought  to  have  been  enforced  by  the  Orphans' 
Court.  Decree  reversed  and  a  proredt^ndo  awarded. 

Opinion  by  Woodward,  J .    Willia.ms,  J.,  ab- 

BCUt. 


Jan.  '75, 121. 


Oeddes*  Appeal.  June  2a 


Equity —  Comtructive  fraud — Partnership^^ 
Partners,  relation h  inter  se — Purchase  by  one 
partner  from  another  through  the  interposition 
of  a  third  party  whose  agency  was  concealed — 
Rescission  of  sale — Executed  con  tract —  Delay 
in  filing  hill — Evidence — Master's  report  as 
to  facts — Finding  of  master  where  testimony 
is  equally  balanced^  conclusive  in  Appellate 
Court, 

It  i3  not  fraud  per  »«  for  one  phHikt  to  parohase 
from  another  the  tatter's  interest  in  the  tirui  through  the 
interposition  of  a  third  party,  couceaiiug  the  fact  that 
he  and  not  the  third  party  is  the  real  purchaser.  In 
the  absence  of  actual  fraud  or  inadequacy  of  price,  such 
a  sale,  deliberately  made  and  fully  executed,  will  not 
be  set  aside,  especially  after  the  lapse  of  several  years. 

Proof  of  fraud  must  be  clear  and  satisfactory  to  in- 
duce a  court  of  equity,  under  such  circumstanced,  to 
avoid  such  a  contract. 

Where  the  testimony  In  regard  to  a  fact  is  equally 
balanced,  with  a  single  witness  on  each  side,  the  master 
may  nevertheless  find  the  fact,  and  his  finding  is  cou> 
elusive  in  the  Appellate  Court. 

Appeal  from  the  Common  Pleas  of  Union 
Connty. 

This  was  a  bill  in  equity,  filed  March  30,  1870, 
by  Samuel  Geddes,  against  James  S.  Marsh,  Peter 
Beaver,  Levi  Ilooke,  and  Thomas  Beaver,  to  set 
aside  a  conveyance  by  complainant  to  the  respon- 
dent Thomas  Beaver,  of  an  interest  in  the  Union 
Furnace,  on  the  ground  that  said  conveyance  was 
procured  by  fraud.  The  answers  denied  the  t  ne- 
gations of  fraud. 

This  case,  together  with  another  sui  by  one 
Joseph  W.  Shriuer,  against  the  same  respondents, 
was  referred  to  a  master,  who  found  the  rolluwiDg 
facts: — 

In  1853  the  Union  Furnace  was  erected  by  the 
firm  of  Geddes,  Marsh  &  Co.,  and  from  that  time 
to  1803  was  successively  owned  and  operated  by 
that  and  various  other  firms,  in  all  of  which  the 
complainant,  Samuel  Geddes,  and  one  Joseph  W. 
Shriuer  were  partners.  From  April  1,  1863,  the 
ownership  of  the  furnace  was  as  follows  :  The 
respondents,  James  S.  Marsh,  Peter  Beaver,  and 
Levi  Rooke  together  owned  ^J  of  the  furnace; 
Samuel  Geddes  ^^,  Joseph  W.  Shriuer  3^^,  and 
the  estate  of  Frederick  Marsh,  dec'd,  ^q.  Levi 
Rooke  was  the  only  partner  resident  at  the  furnace, 
and  he  had  the  general  suj)erintendence  of  its 
working,  and  charge  of  the  moneys  of  the  firm, 
and  received  for  his  services  an  annual  salary. 
The  other  partners  each  lived  about  four  or  five 
miles  from  the  furnace.  The  business  was  not 
under  the  control  of  any  partner  or  partners  to 
the  exclusion  of  others,  but  all  the  members  of 
the  firm  had  access  to  the  books  and  could  get 
information  from  the  bookkeei^r,  Mr.  Krcmcr. 
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From  1857  to  1863  the  business  of  the  farnaee 
had  not  been  profitable.  In  April,  1863,  Thomas 
Beaver,  who  had  previously  to  that  time  been  a 
partner,  sold  his  interest  for  fifty  per  cent,  of  its 
cost,  and  went  out  of  the  firm.  Some  years  prior 
to  1863,  Geddes,  the  present  complainant,  had 
bimself  desired  to  sell  out  his  interest,  and  had 
requested  one  Jonathan  Wolfe  to  effect  a  sale  for 
him.  Wolfe  accordingly  endeavored  to  sell  Geddes' 
interest  to  Peter  Beaver,  but  failed.  During  1 863 
the  furnace  made  some  money,  and  on  January 
1, 1864,  there  was  a  balance  in  its  favor  of  $1 2,000 
over  the  liabilities  and  the  investments  of  the 
partners.  In  January,  1864,  a  profit  was  made 
of  $3362.79,  and  in  February  and  March,  1864,  a 
further  profit  of  $13,006.88,  making  a  total  profit 
for  the  first  three  months  of  1864  of  $16,449  67. 
On  April  1,  1864,  the  shares  of  Samuel  Geddes 
and  Joseph  W.  Shriner  in  the  furnace  were  to- 
gether worth  $33,833.37. 

About  February  1,  1864.  Peter  Beaver,  after 
an  interview  with  the  other  respondents,  called 
upon  Jonathan  Wolfe  and  stated  that  they  would 
purchase  Geddes'  and  Shriner's  interests  in  the 
famace  for  $23,000;  that  they  did  not  desire 
this  for  themselves,  but  for  Thomas  Beaver,  whom 
they  desired  to  have  an  interest  in  the  furnace 
because  they  could  thereby  get  their  coal  and  dis- 
pose of  their  iron  to  greater  advantage.  This 
oflfer  was  communicated  by  Wolfe  to  Geddes,  who 
thoDght  it  too  low  and  aslied  $26,000  or  $28,000 
for  the  interests.  He  was  advised  by  WoKe  not 
to  sell  unless  he  got  his  price,  and  replied  that  he 
would  not  sell  if  it  were  not  fur  the  unpleasant 
relations  existing  between  himself  and  the  other 
members  of  the  firm,  but  that  the  iron  business 
was  looking  up  at  that  time  and  afforded  him  an 
opportunity  of  becoming  disconnected  in  business 
from  the*  other  members  of  the  firm,  and  if  he 
should  fail  in  accomplishing  this  object  at  this 
time,  another  favorable  opportunity  to  sell  might 
not  arise.  Geddes  insisted  upon  Shriner's  interest 
being  sold  with  his,  as  Slirincr  was  indebted  to 
him  on  partnership  accounts,  and  the  purchase 
money  of  Shriner's  share  would  be  received  by 
Geddes  in  payment  of  that  indebtedness.  The 
proposed  sale  was  not  looked  upon  with  favor  by 
Shriner,  who  stated  to  Wolfe  that  they  had  run 
the  famace  whilst  it  was  a  drugging  business,  and 
now  when  it  was  making  money  he  did  not  feel 
like  being  put  out  of  it.  While  the  sul  ject  of 
the  sale  was  agitated,  Shriner  went  several  times 
to  the  furnace  and  asked  for  a  balpnoe  sheet 
This  he  did  not  get,  as  it  was  stated  that  they 
were  too  busy,  and  also  that  the  bookkeeper  was 
sick  and  could  not  make  out  a  balance  sheet.  On 
February  10,  1864,  Geddes  wrote  to  Levi  Kooke 
requesting  a  balance  sheet,  to  which  Rooke  re- 
plied, stating  that  the  liabilities  of  the  firm  were 
about  $63,600,  and  the  personal  assets  $58,230  ]  ^ 


that  the  furnace  cost  about  $104,000  ;  that  the 
investment.s  of  all  the  partners  amounted  to 
$105,000,  of  which  $52,000  was  interest ;  that  the 
investments  of  Geddes  and  Shriner  together 
amounted  to  a  little  over  $30,000,  and  that  this 
statement  was  nearly  correct,  but  that  there  might 
be  "  a  thousand  dollars  one  way  or  the  other.'* 
This  letter  concluded  with  an  invitation  to  Ged- 
des to  call  as  soon  as  the  bookkeeper  recovered 
and  look  it  over  himself,  as  the  illness  of  the 
bookkeeper  would  put  him  back  so  that  he  would 
not  be  able  to  make  out  a  balance  sheet  for  some 
time.  After  this  Shriner  in  a  conversation  with 
Rooke  stated  that  he  had  seen  this  letter  and  was 
not  satisfied  with  it.  On  March  1,  18^4,  Peter 
Beaver  and  Levi  Rooke  agreed  with  the  book- 
keeper that  if  the  latter  could  purchase  for  them 
the  Geddes  and  Shriner  interests  for  less  than 
$25,000,  he  could  have  the  difference  between  that 
sum  and  the  purchase  money.  The  bookkeeper 
subsequently  had  a  conversation  with  Shriner 
and  reported  to  Peter  Beaver  that  he  could  buy 
the  interests  for  $24,000.  He,  however,  did 
nothing  further  in  the  matter  at  that  time,  but 
after  some  further  negotiations  between"  the 
parties,  Samuel  Geddes  agreed  to  a  sale  of  the 
interests  for  $25,775  51.  About  the  last  of 
March,  1 804,  Shriner  went  to  James  S.  Marsh  and 
expressed  reluctance  at  going  out  of  the  business 
at  a  loss.  He  stated  that  he  ought  to  have  better 
terms  than  Geddes,  as  he  had  worked  at  and  took 
an  interest  in  the  furijace,  while  Geddes  had  done 
nothing.  At  hi.s  request  Marsh  saw  Levi  Rooke 
and  Peter  I?eaver,  and  they  finally  agreed  to  give 
Mr.  Shriner  $2000  extra.  At  Shriner's  request 
this  arrangement  was  kept  i^'cret  from  Geddes  in 
order  that  the  $2000  might  not  be  paid  to  the 
latter  on  account  of  the  indebtedness  before  re- 
ferred to.  On  March  28,  1864,  Shriner  consented 
to  a  sale  of  the  intercuts,  and  on  April  2,  the  deeds 
were  executed  to  Thomas  Beaver,  who,  afterwards 
by  deed  dated  December  30,  1865,  and  recorded 
January  3,  1866,  conveyed  the  shares  to  Peter 
Beaver,  James  S.  Mareh,  and  Levi  Rooke.  In 
June,  1864,  the  firm  gave  to  the  bookkeeper  $1000 
upon  his  statement  that  he  could  have  made  that 
much  if  he  had  not  been  interfered  with  in  buying 
the  Geddes  and  Shriner  interests. 

On  March  3,  1870,  Geddes  and  Shriner  each 
filed  a  bill  for  a  reconveyance  of  his  interest.  The 
master  reported  that  there  was  no  evidence  to  in- 
dicate that  complainants  knew  they  were  selling 
to  their  co-partners,  but  that  the  whole  testimony 
went  to  show  that  they  thought  they  were  dealing 
exclusively  with  Thomas  Beaver ;  that,  after  the 
deeds  were  executed,  but  on  the  same  day,  Shriner 
became  aware  that  the  sale  was  really  for  the 
lienefit  of  his  co-partners,  but  that  there  was  no 
evidence  that  Geddes  had  any  knowledge  of  that 
fact  prior  to  the  filing  of  Lis  bill. 
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The  master  was  of  opinion  that  the  purchase 
by  one  partner  of  the  interest  of  another  through 
the  secret  agency  of  a  third  person,  did  not  con- 
stitute constructive  fraud,  and  that  in  this  case  no 
actual  fraud  had  been  shown,  nor  any  gross 
inadequacy  of  price  suflBcient  to  avoid  the  sale, 
lie  therefore  reported  that  the  bill*  should  be 
dismissed  at  the  cost  of  complainants.  To  this 
report,  complainant  filed  the  following  excep- 
tions : — 

( 1)  That  the  master  finds  as  a  fact  that  Joseph 
W.  Shriner  requested  that  the  payment  of  the 
extra  $2000,  to  be  paid  to  him,  should  be  con- 
cealed from  Mr.  Geddes,  when  the  testimony  is 
that  Shriner  swore  that  Beaver  so  requested,  and 
Beaver  swore  that  Shriner  so  requested,  the  testi- 
mony being  balanced  and  there  being  nothing  in 
the  whole  case  to  show  that  Shriner  is  unworthy 
of  belief. 

(2)  That  the  testimony  shows,  and  it  should  be 
80  distinctly  found  by  the  master,  that  the  pur- 
chase made  by  Thomas  Beaver  was  made  under  a 
concerted  arrangement  between  said  Beaver  and 
respondents,  designedly  concealed  from  complain- 
ants, and  that  it  was  made  for  several  thousand 
dollars  less  than  the  property  was  worth,  under  a 
misapprehension  of  its  value,  produced  by  the 
acts  and  declarations  of  the  respondents  as  to  its 
Talue ;  that  the  fact  that  Geddes  would  not  sell 
unless  Shriner  sold,  and  the  subsequent  secret 
agreement  to  pay  Shriner  $2000  more  than  was 
paid  Geddes,  although  their  interests  were  rela- 
tively of  the  same  value,  was  a  fraud  upon  Geddes; 
that  the  arrangement  made  with  the  bookkeei)er, 
John  Kremer,  to  give  him  the  difference  between 
what  they  were  willing  to  pay  and  what  he  could 
purchase  the  interests  for,  was  in  fraudulent  viola- 
tion of  the  rights  of  complainants  as  co-partners, 
and  explains  the  reason  why  no  detailed  state- 
ment of  the  business  was  given  by  the  book- 
keeper, in  answer  to  the  repeated  demands  of  Mr. 
Shriner. 

(3)  That  the  master  erred  in  ruling  that  the 
interposition  of  Thomas  Beaver  to  purchase  for 
respondents  was  not,  in  itself,  such  an  undue  con- 
cealment as  avoided  the  transaction  at  the  option 
of  complainants. 

(4)  Also,  in  ruling  that  the  facts  proved,  do 
not  prove  a  fraudulent  agreement  by  the  respond- 
ents to  obtain  the  interests  of  compKinants  by 
undue  concealments  and  misrepresentations  of  the 
value  of  the  property. 

(5)  That  the  master  erred  in  not  deciding  the 
sale  to  be  void. 

The  Court  below  (Junkin,  P.  J.,  delivering 
the  opinion)  dismissed  the  exceptions  and  con- 
firmed the  report. 

Complainant  took  this  appeal,  assigning  for 
error  the  overruling  of  his  exceptions  and  the 
confirmation  of  the  report.     Each  exception  was 


the  subject  of  a  separate  assignment  of  emr, 
numbered  in  the  order  in  which  the  exceptions 
are  given  above. 

Linn  <&  Dill,  for  appellant. 
The  partnership  between  the  parties  constitnted 
of  itself  such  a  relation  of  trust  and  confidence  as 
to  impose  on  respondents  the  burden  of  showing 
that  they  took  no  advantage  of  complainant,  that 
they  gave  to  him  all  the  information  they  pos- 
sessed, and  that  the  price  was  fair  and  adequate. 

Story»8  Equity  Jur.,  sect.  323. 

Fox  V.  Maokreth,  1  Lead.  Cos.  Eq.  72,  Ilaro  &  Wal- 
lace's Note. 

Leiseuring  v.  Black,  5  W.  303. 
The  concealment  by  respondents  of  the  fatft 
that  they  were  the  real  purchasers  of  complain- 
ant's interest  was  of  itself  constructive  fraud.  It 
placed  the  appellees  in  a  position  where  their 
duty  conflicted  with  their  interests.  The  law  in 
such  case  assumes  without  inquiry  that  respond- 
ents acted  to  advance  their  own  interests.  A 
purchase  by  a  trustee  'per  interposilam  j^ernonam 
carries  fraud  on  the  face  of  it. 

Miohoud  V.  Girod,  4  How.  503. 
In  addition  to  the  relation  of  partners,  one  of 
the  respondents,  Levi  Rooke,  was  by  the  partner- 
ship agreement  the  agent  of  the  other  partners. 
He  could  not  take  advantage  of  information 
acquired  by  him  in  that  character,  to  purchase 
from  his  principal  at  an  undervaluation. 

Brooks  V,  Martin,  2  Wall.  70. 

Coles  V.  Trecothick,  9  Ves.  234. 

Hunter  v,  Atkyiis,  3  Myl.  &  Keen,  113. 

Teakel  v.  Bailey,  2  Brook,  51-54. 

Maddeford  v.  Aiistwi  k,  1  Simons,  89. 

BeesoQ  v.  Beeson,  9  Barr,  279. 
The  other  respondents  were  aware  of  the  agency 
of  Levi  Ilooke,  when  they  united  with  him  in  the 
purchase  of  complainant's  interest,  and  must  bear 
the  burden  which  that  relationship  imposed. 

There  was  ample  evidence  of  actua^  fraud  in 
the  case,  in  the  interposition  of  Thomas  Beaver 
to  make  the  purchase,  the  failure  to  furnish  a 
balance-sheet,  the  letter  of  Levi  Rooke,  the  pro- 
curing the  assistance  of  the  bookkeeper  to  efi'cct 
the  purchase,  and  the  subsequent  payment  to  him 
of  $1000  for  his  services.  All  these  facts  show  a 
concerted  arrangement  to  purchase  complainant's 
interest  at  the  lowest  possible  price,  by  concealing 
from  him  its  value. 

G.  F.  Miller  db  Sons,  for  appellees. 
None  of  the  cases  cited  by  appellant  decide  that 
a  purchase  by  one  partner  from  another  is  to  be 
governed  by  the  same  principles  as  a  purchase  by 
a  trustee  from  a  cestui  que  trust,  and  even  if  those 
principles  were  applicable,  yet  where  a  trustee 
becomes  a  purchaser  the  conveyance  is  not  void, 
but  will  only  be  set  aside  upon  the  application  of 
the  cestui  que  trust  within  a  reasonable  lime. 

JaokdOQ  V.  Walsh,  14  Johns.  408. 

Ashhurst  v.  Waterman,  Sup.  Ct.  of  Penna.,  in 
equity,  opini«m  of  Stroko,  J.,  May  2,  1868,  at 
I>Ii8i  Priatf  (publlbUed  in  pamphlet  form). 
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Campbell  r.  Walker,  6  Vesej,  678. 

Haw  ley  r.  Cramer,  4  Cowen,  718. 

Prevost  V.  Gratz,  1  Peters'  C.  C.  Rep.  3G8. 

CiegK  17.  Edinnuddoii,  3  Jtir.  N.  S.  299. 

Btfckford  v.  Wade,  17  V«aey,  87. 

Selsejr  r.  Rhoads,  1  Bii.  N.  S.  1. 
In  the  present  case,  the  bill  was  not  filed  antil 
six  years,  lacking  one  day,  after  the  sale  of  the 
interests.  Complainant  had  equal  means  with 
respondents  of  ascertaining  the  value  of  the  busi- 
ness, and  if  he  did  not  avail  himself  of  them  he 
cannot  avoid  the  contract  on  the  ground  of  want 
of  knowledge. 

Farnam  v.  Brooks,  9  Pick.  234. 

Eiohelrjerger  v.  Barnitz,  1  Yeates,  307. 
In  order  to  set  aside  an  executed  sale,  there 
most  be  clear  evidence  of  fraud. 

Caldwell  v.  Bojd,  7  Sm.  325. 

Davidsou  p.  Little,  10  H.  251. 

Graham  v,  Pancoadt,  6  C.  89. 

Nace  r.  Boyer,  6  C.  109. 

Rockafellow  v.  Baker,  5  Wr.  321. 
The  master  has  found  against  the  allegations 
of  fraud,  and   bis  report  is  entitled  to   great 
weight. 

PbiJlips'  Appeal,  18  Sm.  130. 

May  8.  The  Court.  The  appellant  and 
Joseph  W.  Shriner,  the  appellant  in  Shriner's 
Appeal,  argued  with  this  case,  were  part  owners 
of  the  Union  Furnace.  The  said  furnace  was 
erected  in  1853,  and  from  that  time  down  to  the 
first  of  April,  1864,  was  operated  and  owned  by 
firms  of  which  Geddes  and  Shriner  were  members. 
On  the  first  of  April,  1864,  a  sale  was  made  by 
Geddes  and  Shriner  of  their  interest  in  said  fur- 
nace to  Thomas  Beaver  for  the  sum  of  825,775.51. 
Shriner  was  paid  $2000  extra,  so  that  the  whole 
amount  of  the  purchase  money  was  $27,775.51. 
Six  years,  lacking  a  few  days,  after  this  sale  Ged- 
des and  Shriner  respectively  filed  their  bills  in 
equity  against  their  late  co- partners,  alleging,  in- 
UiT  alia,  that  they  had  discovered  since  said  sales 
that  said  furnace  was  in  a  prosperous  condition 
on  the  first  day  of  April,  1864,  and  making  large 
profits ;  that  it  had  made  before  that  time  about 
$100,000,  the  amount  originally  invested,  which 
was  profit ;  that  the  real  estate  and  fixtures  had 
greatly  enhanced  in  value,  all  of  which  was  un- 
known to  and  concealed  from  them.  They  also 
alleged  that  Thomas  Beaver  did  not  purchase  for 
himself,  but  for  the  defendants,  James  S.  Marsh, 
Peter  Beaver,  and  Levi  Rooke,  which  fact  was 
unknown  to  said  Geddes  and  Shriner  at  the  time, 
and  was  studiously  concealed  from  them;  that 
they  were  led  to  believe,  by  the  assertions  of  their 
co-partners,  or  some  of  them,  that  no  profits  had 
been  realized  or  money  made  by  the  firm,  and 
that  the  furnace  was  not  worth  the  original  in- 
vestment and  interest  'Ihey  theref«)re  pniyed  re- 
lief, the  object  of  the  bills  being  respectively  to 
set  aside  the  contract  between  the  said  Geddes 
and  Shriner  and  Thomas  Beaver,  relative  to  the 


sale  of  the  Union  Furnace;  and  that  the  deeds 
executed  to  Thomas  Beaver  may  bo  declared 
fraudulent  and  void  as  an  absolute  conveyance. 
The  master  found  against  the  plaintiffs  upon  the 
question  of  fraud,  and  dismissed  their  bills.  The 
Court  below  sustained  the  finding  of  the  master, 
and  dismissed  the  exceptions.  An  appeal  to  this 
Court  was  entered  by  the  plaintiff's  in  each  case. 
In  Geddes'  Appeal  there  are  six  assignments  of 
error,  which  will  be  considered  in  their  order. 

The  first,  second,  and  third  assignments  are  to 
the  finding  of  the  facts  by  the  master.  I  have 
examined  the  voluminous  testimony  in  the  case 
with  great  care,  and  am  unable  to  say  that  the 
master's  finding  of  the  facts  is  not  fully  sustained. 
If,  as  stated  in  the  first  assignment,  the  testimony 
was  equally  balanced,  it  cannot  be  said  that  his 
finding  is  necessarily  erroneous.  With  a  single 
witness  on  a  side,  and  an  assertion  of  a  fact  by 
this  one,  and  a  denial  •by  the  other,  the  master 
may,  nevertheless,  find  the  fact  He  may  believe 
the  one  witness  and  discredit  the  other.  This 
occurs  almost  daily  in  trials  by  jury.  Applying 
to  each  witness  the  tests  which  the  law  recognizes, 
the  master,  who  was  also  examiner,  may  be  able 
to  say  which  speaks,  the  truth,  or  which  is  mis- 
taken. The  mere  manner  of  the  witness  may  in- 
dicate this;  but  in  such  cases  we  have  no  such 
test,  and  must  accept  the  finding  of  the  master ; 
with  us  it  would  be  the  merest  guess. 

The  second  assignment  refers  to  a  number  of 
distinct  questions  of  fact,  the  most  important  of 
which  are  the  concealment  from  the  plaintiffs 
that  Thomas  Beaver  purchased  for  the  defendants, 
partners  in  the  firm  with  plaintiffs;  and  that 
plaintiff^s  interest  in  the  furnace  was  purchased 
for  several  thousand  dollars  less  than  it  was 
worth.  In  regard  to  the  first,  it  is  suflScient  to 
say  that  the  master  in  his  report  upon  the  excep- 
tions finds  the  facts  to  be  that  it  was  concealed 
from  the  plaintiff  that  Beaver  was  buying  for  the 
other  partners.  Of  this  finding  the  plaintiff  can- 
not complain.  It  is  in  his  favor  for  whatever  it 
is  worth.  The  second  ground  of  objection  is  not 
sustained  by  the  evidence.  The  other  matters  re- 
ferred to  in  this  assignment  are  of  minor  im- 
portance. It  was  no  fraud  upon  Geddes  that 
Shriner  received  $2000,  or  any  other  sum  more 
than  he  did,  provided  he  (Geddes)  received  the 
value  of  bis  interest  A  man  has  no  legal  right 
to  complain  that  another  has  received  a  higher 
price  for  property  of  similar  value. 

The  third  assignment  alleges  error  in  ruling 
that  the  interposition  of  Thomas  Beaver  to  pur- 
chase for  defendants  was  not  in  itself  such  an 
undue  concealment  as  avoided  the  transaction  at 
the  option  of  the  complainants.  It  is  not  too 
much  to  say  that  very  much  of  the  atmosphere  of 
fraud  which  has  been  ingeniously  thrown  around 
this  case  is  due  to  the  circumstances  of  this  ad- 
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milted  concealment  cf  tbc  fact  that  Thomas  Bea- 
ver was  not  buying  for  himself,  but  for  the  other 
partners  of  the  firm.  That  such  concealment  was 
not  a  fraud,  per  se^  as  is  assumed  in  this  assign- 
ment of  error,  is  easily  demonstrated.  Of  what 
importance  was  it  to  the  plaintiff  who  the  pur- 
chaser was,  provided  he  obtained  his  price,  or  the 
value  of  his  interest  ?  It  is  a  very  common  thing 
in  real  estate,  and  perhaps  other  transactions,  for 
the  purchaser  to  conceal  his  name  from  the  ven- 
dor, and  to  negotiate  through  or  in  the  name  of 
another  party.  The  reasons  for  this  are  obvious, 
and  such  course  of  dealing  has  never  been  held  to 
be  fraudulent.  It  is  true  there  might  be  a  case  in 
which  such  concealment  might  be  some  evidence 
of  fraud.  But  it  would  only  be  so  in  its  relation 
to  other  facts,  as  to  which  it  formed  a  connecting 
link  in  a  chain  of  evidence  to  establish  a  fraud 
where  a  fraud  in  fact  had  been  committed.  In 
this  case  we  have  the  fact«iu  proof  that  the  rela- 
tions between  the  plaintiff  and  his  partners  were 
not  of  the  most  amicable  kind.  This  circum- 
stance may  have  induced  the  latter  to  conceal 
their  real  purpose.  It  is  said  that  if  the  plaintiff 
had  known  who  the  actual  purchasers  were,  it 
would  have  put  him  on  his  guard,  and  perlmps 
induced  him  to  demand  a  higher  price  for  his  in- 
terest. This,  if  true,  raises  no  equity.  The 
argument,  to  be  worth  anything,  must  go  to  the 
extent  of  supposing  that  the  plaintiff  would  have 
used  the  information  for  the  purpose  of  exacting 
a  greater  price  than  bis  interest  was  worth.  For, 
if  he  got  its  value,  how  was  he  injured  ?  It  is 
possible  the  defendants  had  this  in  view  in  with- 
holding the  information  from  him.  They  had  a 
right  to  buy  upon  as  good  terms  as  they  could, 
provided  they  did  no  wrong  to  the  plaintiff.  It 
is  diflficult  to  see  why  the  fact  that  Thomas  Beaver 
desired  to  purchase  the  plaintiff's  interest  was  not 
equally  as  significant  as  a  purchase  direct  by  the 
defendants.  Mr.  Beaver  had  only  gone  out  of 
the  firm  the  year  before.  He  had  sold  out  at  a 
heavy  sacrifice ;  he  was  reputed  to  be  a  wealthy 
and  shrewd  iron-master.  '  That  such  a  i)erKon 
desired  to  come  back  into  the  firm  would  seem 
quite  as  suggestive  of  rising  values  as  that  the 
other  partners  desired  to  buy. 
\  The  fourth  assignment  raises  the  really  impor- 
tant question  in  this  cause.  Was  there  such  a 
fraud  in  this  transaction  as  would  avoid  the  sale  ? 
Here  the  burden  of  the  proof  is  upon  the  plain- 
tiff. He  alleges  fraud,  and  must  prove  it.  And 
the  proof  must  be  clear  and  satisfactory  to  induce 
a  Court  of  Equity,  after  the  expiration  of  nearly 
six  years,  to  avoid  a  contract  deliberately  made, 
and  which  has  been  fully  executed. 

This  furnace  was  established  in  1853.  It  had 
made  no  money  prior  to  1863.  During  that  year 
Thomas  Beaver  sold  out  his  interest  at  a  sacrifice 
of  about  one  half.    Some  years  before,  the  plain- 


tiff had  tried  to  sell  to  Peter  Beaver,  but  without 
success.  There  is  no  class  of  real  property  more 
difficult  to  dispose  of  than  an  undivided  interest 
in  an  iron  furnace.  The  iron  business  is  one  in 
which  fortunes  are  sometimes  made  rapidly  and 
as  suddenly  disappear.  It  is  eminently  precarious, 
subject  to  frequent  and  violent  fluctuations.  At  the 
close  of  ten  years  of  dull  times,  the  plaintiff  had 
on  hand  as  unsalable  a  species  of  property  as 
could  be  found  in  the  State.  Yet  at  the  time  he 
sold  the  tide  had  turned.  He  knew  this,  and  was 
advised  not  to  sell,  but  very  naturally  reasoned 
that  if  he  did  not  do  so  when  the  business  was  im- 
proving he  could  not  sell  at  all.  In  1863  the 
firm  made  some  money,  so  that  on  January  1, 
1864,  there  was  a  balance  in  favor  of  the  furnace 
of  $12,000.  Up  to  April  1,  1864,  there  was 
made  the  further  sum  of  $16,499.67.  On  that 
day  the  value  of  the  Geddes  and  Shriner  interests, 
as  found  by  the  master,  was  $33,833.37.  This 
included  interest,  which  had  never  been  earned 
on  the  investment.  The  amount  paid  for  these 
interests  was  $27,785.  We  cannot  say  that  this 
was  an  inadequate  price.  We  have  no  reason  to 
suppose  that  any  one  else  would  have  given  more; 
there  is  no  evidence  that  any  other  purchaser 
could  have  been  obtained  who  would  have  given 
as  much.  That  the  business  was  prosperous, 
enabling  the  parties  to  make  large  profits  and  to 
pay  for  the  shares  out  of  the  ])rofit,  is  not  to  the 
purpose.  We  are  not  to  judge  this  transaction 
by  the  light  of  subsequent  events.  It  was  con 
summated  in  the  face  of  an  uncertain  future.  The 
ebb  and  flow  of  the  business  tide  in  that  future 
was  concealed  from  human  vision.  Had  the  de 
fendants  been  stranded  amid  its  breakers,  this  bill 
probably  would  not  have  been  filed.  Given  an 
adequate  consideration,  and  this  whole  theory  of 
fraud  in  this  case  crumbles.  It  is  unnecessary  to 
go  over  the  allegations  of  concealment  and  mis- 
representation in  detail.  In  this  absence  of  in- 
adequacy of  consideration  they  are  not  especially 
significant.  Much  importance  was  attached,  how- 
ever, to  the  letter  of  Levi  Rooke  of  February  1  i, 
1864,  inasmuch  as  it  is  alleged  that  it  grossly 
misrepresented  the  value  of  the  property,  and  in- 
duced the  plaintiff  to  sell.  It  is  sufficient  to  say 
in  regard  to  it  that  it  does  not  profess  to  be  full 
and  aanirate.  It  refers  to  the  sickness  of  the 
bookkeeper,  and  his  consequent  inability  to  make 
out  a  balance  sheet.  It  closes  with  a  request  to 
Mr.  Geddes  to  come  down  and  see  for  himself  as 
soon  as  the  bookkeeper  got  better.  Surely  if  Mr. 
Geddes  was  deceived  by  this  letter,  it  was  his  own 
fault.  He  was  selling  his  own  property  ;  he  had 
the  fullest  access  to  the  books.  Those  books 
were  his  books;  they  belonged  to  the  firm  of 
which  he  was  a  member.  No  one  ever  denied 
him  access  to  them,  and  it  is  not  even  alleged 
that  they  contain  any  false  entries.     It  is  not  to 
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the  purpose  that  he  did  uot  understand  them. 
He  could  have  obtained  the  services  of  an  expert 
in  case  he  failed  to  obtain  the  information  from 
the  bookkeeper.  He  had  the  means  of  informa- 
tion, and  it  was  his  duly  to  have  availed  himself 
thereof.  He  cannot  charge  any  one  else  with  the 
consequences,  whatever  they  may  be  of  his  own 
neglect.  The  remark  of  Mr.  Justice  Woodward, 
in  Rockafellow  v.  Baker  (5  Wright,  319),  is  ap- 
plicable here.*  But  there  is  neither  fraud  nor 
mistake  in  the  legal  sense  of  the  terms,  when  the 
buyer  of  an  article  which  he  finds  in  market  has  a 
full  opportunity  to  examine  it,  and  when  the 
means  of  information  relative  to  facts  and  cir- 
cumstances aflfecting  the  value  of  the  commodity 
are  equally  accessible  to  both  parties. 

It  is  to  be  remembered  that  the  parties  are  not 
l)efore  us  upon  a  bill  seeking  specific  performance. 
The  contract  was  fully  executed  several  years 
ago.  We  are  now  asked  to  undo  all  this  and 
remit  the  parties  to  their  position  before  the  sale. 
A  Court  of  Equity  should  move  with  cautious 
and  reluctant  steps  on  such  a  path  as  this,  for  it 
is  a  very  narrow  one.  "  Nothing  but  fraud  or  pal- 
pable mistake  is  ground  for  rescinding  an  executed 
contract"  (5  Wright,  319  ;  Graham  v.  Pancoast, 
6  Casey,  97  ;  Nace  v,  Boyer,  Id.  109.)  Mistake 
is  not  alleged.  The  plaintiff  has  shown  no  such 
clear  fraud  as  would  justify  us  at  this  late  day  in 
disturbing  this  transaction. 

Decree  affirmed,  with  costs  to  be  paid  by  ap- 
pellant, and  appeal  dismissed. 

Opinion  by  Paxson,  J.   Williams,  J.,  absent 


*  "  Nothing  but  fraud  or  palpable  mistake  ia  ground 
for  resciudiug  au  executed  contract.'' 


Jan.  '75, 110.     Shriner's  Appeal.  Jan.  28 

In  this  cause,  which  was  argued  at  the  same 
time  with  Geddes's  Appeal  (with  which  case  it 
was  in  all  respects  parallel),  the  following  judg- 
ment was  entered : — 

May  8.  The  Court.  What  has  been  said  in 
Oeddes's  Appeal,  just  decided,  renders  it  unneces- 
sary to  discuss  this  case. 

Decree  affirmed,  with  costs  to  be  paid  by  ap- 
pellants, and  appeal  dismissed. 

Opinion  by  Paxson,  J. 


©ommott  ?3ltas— Hato^ 


C.  p.  No.  1.       Merrian  v.  Nash.  Nov.  4 

Practice — Execution — Errors  and  appeals — 
Matters  within  discretion  of  Court  below — 
Time  within  which  writ  of  error  must  issue 
to  be  a  supersedeas. 
Rule  to  set  aside  ^. /a. 

The  docket  entries  showed :— Sept  23,  1876, 
judgment  for  want  of  an  affidavit  of  defence;  £o 
die,  fi.  fa,  exit;  Sept  25,  rule  to  open  judg- 
ment— proceedings  to  stay  meantime;  Oct  14, 
rule  discharged;  Oct  17,  writ  of  error  brought 
into  office. 

On  October  18  the  defendant  obtained  the 
present  rule,  on  the  ground  that  the  writ  of  error 
was  a  supersedeas, 

Hinckle  showed  cause.  The  refusal  to  open  a 
judgment  regularly  entered  is  a  matter  solely 
within  the  disci-elion  of  the  Court  below,  to 
which  no  writ  of  error  lies. 

Gordiniei*  v.  Billings,  1  Wrbklt  Notes,  422. 
Hawkins  v,  Wightman,  Id.  370. 
Laudis  v,  Maher,  Id.  407. 
If  allowable,  the  writ  of  error  in  this  case  is 
not  a  supersedeas,  because  not  issued  **  within 
three  weeks  from  the  day  on  which  judgment  was 
entered." 

Act  of  16  June,  1836,  §  8,  Purd.  Dig.  605,  pi.  17. 
Bryan  r.  Comly,  2  Miles,  271. 
McDonald  v.  Gifford,  6  Phila.  Rep.  315. 
1  Tr.  &  H.  Pr.  688;  and  note  (5). 
Storage  Co.  r.  Kaiser,  1  Weekly  Notes,  20. 
Jones  r.  Calen,  Id.  193. 
Owens,  for  the  rule,  argued  that  until  the  rule 
to  open  judgment  was  disposed  of,  on  October 
14,  the  judgment  was  not  finally  entered  ;  and  as 
the  writ  of  error  was  taken  within  twenty-one 
days  from  that  date,  the  case  is  within  the  spirit 
if  not  the  letter  of  the  Act. 

McDonald  v.  Gifford,  6  Phila.  Rep.  315. 
Hobwrts  ?'.  Springer,  1  Id.  172. 
The  objection  that  the  writ  of  error  will  not 
lie  can  only  be  considered  in  the  Appellate  Court ; 
the  defendant  should  not  now  be  concluded  by  a 
technical  construction  of  the  proviso  limiting  the 
time  for  taking  a  writ  of  error,  particularly  in 
view  of  the  fact  (stated  by  counsel)  that  the  rule 
to  open  judguicnt  was  discharged  in  the  absence 
of  defendant's  counsel  in  ^ew  York. 
Rule  discharged. 


C.  P.  No.  2.         Osmer  v.  Sender.  Nov.  4. 

Affidavit  of  defence — Holder  for  collection  only 

— Allegation  of  set-off  against  origirial  payees 

—  Varnance — Sufficiency  of  averment. 

Rule  for  judgment  for  want  of  a  sufficient  aifi- 
davit  of  de:ence. 

Assumpsit  on  promissory  notes.     The  affidavit 
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set  forth:  (1)  that  plaintiffs  are  not  the  owners 
of  said  notes,  but  hold  them  simply  for  the  pur- 
poses of  this  action,  and  that  they  have  been 
transferred  to  them  to  avoid  the  defence  which 
the  defendant  might  have  made  in  a  suit  by  the 
original  payees.  (2)  That  deponent  holds  notes 
of  Wm.  McKnight  &  Sons,  the  original  payees, 
to  an  amount  greater  than  the  notes  in  suit. 
(3)  That  the  copy  filed  is,  inter  alia,  of  a  note 
of  J.  C.  McCnrdy  to  the  order  of  this  deponent 
for  $750.00,  at  three  months  from  August  17, 
1876,  and  that  this  deponent  never  made  any 
such  note. 

Slutzbach,  for  the  rule.     As  to   the  second 
point  in   the  affidavit  the  defendant  should  have 
sworn  how  and  when  he  came  into  possession  of 
the  notes  he  claims  as  a  set-off. 
Spears  v,  Sterrett,  5  Cas.  192. 

[The  Court.  This  is  no  doubt  the  law  when 
the  case  conies  for  trial,  but  when  a  man  sweai-s 
in  an  affidavit  of  defence  that  he  is  the  owner  of 
notes,  the  law  presumes  he  is  so  bona  fide,'\ 

The  variation  set  forth  in  the  third  point  of  the 
affidavit  is  a  clerical  error,  and  plaintiff  may 
amend. 

Linnard  v.  Booi,  1  Wbbklt  Notes,  82. 
Bold  V.  Harrison,  Ibid.  154. 

[The  Court.  Such  an  amendment  would 
change  the  cause  of  action.] 

The  defendant  should  take  a  rule  for  the  pro- 
duction of  the  original. 

Kel)/  V.  Livingston,  1  Wbbklt  Notbs,  95. 
Shaw  V,  Bail.ioii,  1  Tr.  bi  H.  Fr.  383. 

Rule  discharged. 


C.  P.  No.  2.      Stover  v.  Hotel  Co.  Nov.  4. 

Affidavit  of  defence — Set -off — Damages  by  neg- 
ligent performance  of  duties  by  plaintiff. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  due  bill  given  by  defendants  to 
plaintiff  for  services  as  nmuager  of  the  H<;te] 
Aubrey.  The  affidavit  set  forth  **  that  plaintiff 
by  his  neglect  and  reckless  management  had  en- 
tailed losses  on  the  defendants  to  an  amount 
larger  than  his  claim."  It  then  went  on  to 
charge  specific  losses  of  $9000  in  the  dining  room, 
about  $2000  in  servants'  wages,  and  ai)out  $1200 
in  servants'  food  ;  the  number  of  servants  being 
much  larger  in  the  months  of  May  and  June  than 
in  August  after  piuinliff  had  left,  tliongh  the 
number  of  gtiesis  in  the  latter  month  was  much 
larger  than  in  cirlier  of  the  former  months. 

Daniels,  for  the  rule,  cited,  as  to  unliquidated 
set-off— 

Lehmaier  r.  Bon,  1  Wbbklt  Notes,  441. 

Pettit,  contra. 

Rule  discharged. 

ICf,  Callahan  v.  Mann,  1  Webkly  Notes,  104;  Wat- 
sou  V.  Galiowa^i  Id.  107  ;  Biswauger  o.  iStocker,  ^  id. 
407.] 


C.  P.  No.  2.       Gerson  v.  Binder.  Nov.  18. 

Married  woman — Pleading — Plea  of  coverture 

should  be  fled  in  person. 

Rule  to  strike  off  pleas,  and  enter  judgment. 

Assumpsit  on  a  promissory  note,  to  which  the 
defendant,  by  attorney,  pleaded  "coverture,"  and 
other  pleas,  in  bar. 

The  plaintiff  then  took  this  rule  to  strike  off 
the  pleas. 

Lyndf  for  the  rale  (with  whom  was  B.  L.  Ash- 
hurst). 

Coverture  is  a  dilatory  plea,  and  should  be 
pleaded,  in  abatement  within  four  days. 

Even  if  the  plea  had  been  in  time,  it  must  be 
filed  by  defendant  in  person.  A  married  woman 
cannot  appear  by  attorney. 

Eeddeslin  v.  Mejor,  2  Miles,  295. 

Shakespear,  contra. 

The  Court.  Coverture  is  not  necessarily  a 
plea  in  .abatement  merely.  As  to  the  filing  by 
attorney,  it  was  an  inadvertence.  Leave  given  to 
defendant  to  withdraw  plea  filed  by  attorney  and 
plead  in  propria  persona. 


C.  P.  No.  2.        Snyder  v.  Kohler.  Nov.  18. 

Mechanic's  lien — Plea  of**no  lien*'  bad. 

Rule  to  strike  off  pleas. 

Sci.fa.  sur  mechanic's  lien.     Pleas :  No  lien  ; 
non  assumpsit;  setoff;  payment  with  leave,  etc. 

The  plaintiff  then  took  this  rule  to  strike  off 
the  pleas  of ''no  lien''  and  ''non  assumpsit.'' 

Maloney  (with  whom  was  Erdman),  for  the 
rule,  cited — 

Lee  V.  Barke,  16  Sm.  336. 

Calloway,  contra. 

Rule  absolute,  as  to  the  plea  of  "no  lien." 


C.  P.  No.  2.  Nov.  18. 

England  et  al.  v.  Kelly. 
Abatement  of  actions — Death  of  defendant  after 

service  and  before  judgment — Execution  set 

aside  and  judgment  opened — Practice, 

Rule  to  set  aside  fi.  fa.  and  open  judgment. 

This  was  an  action  of  debt,  in  which  there  was 
service  of  the  writ  and  judgment  for  want  of  an 
afiSdavit  of  defence.  A  Ji.fa.  was  then  issued  and 
returned  **mortuus  est.'' 

Depositions  were  read,  showing  that  the  defen- 
dant died  after  the  service  of  the  writ  and  before 
judgment. 

Peirce,  for  the  rule. 

Rule  absolute. 

[See  Hagarl/  v.  Thompson,  1  Weekly  Notes,  576.  J 
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(J.  P.  No.  3.     Ohman  v.  Winsmore.  Nov.  4. 

Affidavit  of  defence  law — Loan  or  ad  ranee  of 

money — Act  of  March  \\,  1836 — Affidavit  of 

loan,  requisitiea  of — Where  a  loan  of  money 

is  evidenced  by  an  instrument  of  writing  for 

the  jmyment  fhe^-eof,  the  Act  of  March  11, 

1836,  does  not  apply — Praxjtice, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  for  a  loan  of  money.  The  plnintiff 
filed  an  affidavit  of  loan,  under  the  Act  of  March 
11.  1836,  §  14  (Purd.  Dig.  496,  pi.  16).  The 
affidavit  of  defence  set  forth  that  at  the  time  of 
making  snch  loan,  the  defendant  gave  plaintiff 
his  promissory  note,  to  plaintiff's  order,  for  the 
full  amount  thereof;  and  sugjrested  that  the 
plain tiff^s  affidavit  of  loan  was  insufficient  in  that 
it  omitted  all  mention  of  said  note,  and  thereby 
failed  to  set  forth  fully  "  the  terms  of  said  loan" 
as  required  by  the  Act ;  further,  that  the  plaintiff 
cannot,  while  holding  a  note  for  the  indebtedness, 
proceed  under  the  Act  of  1836,  supra. 

J.  A,  Scanlan  showed  cause.  The  Act  of 
1836  was  intended  to  apply  only  to  parol  con- 
tracts for  the  loan  of  money,  not  evidenced  by 
any  instrument  of  writing  on  which  the  plaintiff 
might  take  jud&rment  under  the  affidavit  of  defence 
law  of  28  March,  1835  (Purd.  Dig.  495,  pi.  13), 
to  which  the  Act  of  1836  is  a  supplement.  The 
provisions  of  the  latter  Act  must  be  strictly  com- 
plied with,  and  the  ])taintiff's  affidavit  is  defective 
in  that  it  conceals  a  material  part  of  tho  terms  of 
the  contract,  to  wit,  the  giving  of  the  note.  If 
this  action  were  sustained,  the  defendant  might 
be  compelled  to  pay  the  indebtedness  a  second 
time  to  a  bona  fide  holder  of  the  note. 

Geo.  P.  Rich,  for  the  rule.  The  Act  of  1836 
applies,  by  its  terms,  "  to  contracts  for  the  loan 
or  advance  of  money,  whether  the  same  be  reduced 
to  writing  or  not,^^  The  contract  here  is  ad- 
mitted to  have  l)een  one  of  loan,  and  the  note 
was  taken  as  collateral  security  to  the  defendant's 
personal  liability  on  the  contract.  In  such  case 
the  plaintiff  may  sue  either  on  the  original  con- 
tract or  on  the  note. 

Hays  r.  MoClurg,  4  Watts,  452. 

The  affidavit  does  not  aver  that  the  note  is  out- 
standing in  the  bands  of  a  bona  fide  holder. 

The  Court.  The  Act  of  March  11,  1836, 
applies  only  to  loans  or  advances  of  money  not 
evidenced  by  any  instrument  of  writing  under 
which  judgment  could  be  taken  by  tiling  a  copy 
under  the  affidavit  of  defence  law. 

Rule  discharged. 

[Ab  to  requisites  of  an  affi«lavit  of  loan  nnder  the 
Act  of  1836,  see  Lloyd  v,  Coiitri,  2  Weekly  Notkb, 
170 ;  Barr  r.  Ambler,  Id.  262.  8»e,  also,  Act  of  9 
April,  1868,  §  1  (P.  L.  7S0),  cited  and  construed  iu 
Uoiisler  V,  Hartinaii,  II.  659.] 


C.  P.  No.  3.  Kennedy  v.  Bozarth.  Nov.  11. 
Mechanic's   lien   law — Omission  in  claim  of 

oivner's  name,  and  of  dates  when  materials 

were  furnished  and  work  done — Striking  off 

defective  claim — Practice, 

Rule  to  strike  off  mechanic's  Hen. 

The  claim  was  filed  against  ''Joseph  S. 
Bozarih,  contractor,"  without  naming  the  owner 
or  reputed  owner,  for  materials  furnished  and 
work  done  "within  six  month  last  past,"  but  the 
dates  were  not  mentioned  either  in  the  claim  or 
in  the  bill  of  particulars.  The  only  reference  in 
the  claim  to  tlie  work  done  was  "Work  and  gas 
fitting  ....  for  and  about  the  erection,"  etc  , 
and,  in  the  bill  of  particulars,  "and  fining  job 
complete,"  no  sum  being  specified  therefor.  The 
bill  of  particulars  contained  a  list  of  materials 
furnished,  without  specifying  the  prices,  and  con- 
cluded, "To  amount  of  estimate,  $148.75." 

P.  K,  Erdman,  for  the  rule. 

Rule  absolute. 

[As  to  what  partionlarity  is  required  in  stating  datef*, 
etc.,  iu  a  mechanic'^  olaiin,  s^e  Martin  v.  Jack,  2 
Weekly  Notes,  232  ;  McNeill  v,  O'Neill,  Id.  530 ;  Anian 
V,  Brady,  Id.  262;  Tack  r.  Brady,  Id.  426;  Williams 
V,  Carson,  1  Id.  107  ;  Vandyke  v.  Carson,  Id.  107 ; 
Qreeu  v.  Brown,  Id.  434.] 


C.  P.  No.  4.      Conrad  v.  Rodgers.  Oct.  14. 

Affidavit  of  defence — Allegation  that  defendant 
never  ordered  or  purchased  goods,  and  owes 
nothing — Evasive  a  verments — Sufficiency — 
Motion  for  judgment  on  failure  to  file  a  sup- 
plemental affidavit  ordered. — Practice. 
Rule  for  judgment. 

Assumpsit  on  a  book  account.  Upon  a  previous 
rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence,  the  Court  ordered  a  supplemental  affi- 
davit to  be  filed.  This  not  having  been  done — 
L.  G.  Massey  now  moved  for  judgment. 
[Elcock,  J.  The  question  is  now  upon  the 
sufficiency  of  the  original  affidavit.] 

The  affidavit  set  forth  that  defendant  never 
ordered  or  purchased  the  goods  mentioned  in  the 
copy  filed,  and  owes  nothing  by  reason  of  such 
alleged  purchase  by  him  ;  that  if  the  same  were 
ordered  by  any  other  person  in  his  name,  he  has 
no  knowledge  thereof,  and  he  has  no  personal 
knowledge  of  any  such  goods  having  been  ob- 
tained for  him  or  for  his  use. 

Massey,  for  the  rule,  contended  that  the  affi- 
davit was  evasive.  The  mere  denial  of  personal 
knowledge  is  no  defence;  he  may  have  had  an 
authorized  agent,  and  such  fact  is  suggested  by 
the  peculiar  wording  of  the  affidavit,  the  copy 
filed  making  no  allusion  to  the  subject  of  an 
agency. 
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Rule  discharged,  Elcock,  J.,  remarking  that 
the  Supreme  Court  have  recently  gone  very  far  in 
allowing  similar  affidavits. 

[C/*.  R^znor  v,  Supplee  (Supreme  Court),  2  Wbbklt 
Notes,  401 ;  as  to  insafficieucy  of  Biiiiilar  affidavits  in 
Conrt  below,  see  Huiwicker  v.  Arnold,  1  Wbbkly  Notes, 
&89  ;  Reid  v,  Herman,  Id.  84.  As  to  pract  ce  (in  the 
late  District  Court)  in  takinc^  jodgineut  on  failure  to 
file  a.  supplemental  affidavit  ordered,  see  **  District 
Court  Practice"  (3),  1  Weekly  Notes,  18;  Gabel  u. 
Thomas,  Id.  51,  83  ;  Seabold  v.  Danoau,  Id.  83,  90.] 


C.  P.  No.  4.    Tennery  v.  Dickerson.  Oct  7. 

Award  of  referee — Notice  of  filing  award  to 

counsel  of  record  who  had  ceased  to  rt^reseni 

defendant — Exceptions  allowed  nunc  pro  tunc. 

Rule  to  set  aside  execution  and  to  show  cause 
why  defendant  should  not  be  permitted  to  file  ex- 
ceptions to  the  award  of  referee  nunc  pro  tunc. 

Assumpsit.  The  affidavit  of  defenduntto  sup- 
port the  rule  set  forth  that  on  February  24, 1876, 
after  the  cause  was  at  issue,  the  following  agree- 
ment was  entered  into  by  the  respective  counsel : — 

*'  It  is  agreed  that  all  matters  at  variance  between 
the  above-named  paKies  be  submitted  to  Edward  Mo- 
Cabe,  Esq.,  who;«e  decision  is  to  be  final  and  conclu- 
sive between  them. 

"  Jno.  M.  Arundkl,  Affff,  for  PVff, 
"  J.  A.  Owens,  pro  Deft.'' 

That  in  pursuance  of  this  agreement  the  re- 
feree took  testimony,  and  on  July  7,  1876,  filed 
his  report;  on  July  12,  1876,  judgment  was  en- 
tered  upon  the  award,  and  execution  subsequently 
issued ;  that  prior  to  the  entry  of  judgment  no 
notice  of  the  tiling  of  the  report  was  given  to  the 
defendant. 

The  plaintiff  averred  that  he  gave  notice  to  the 
defendant's  counsel  of  record,  John  A.  Owens, 
Esq.  ;  but  at  or  prior  to  the  filing  of  said  award, 
Mr.  Owens  informed  the  plaintiff  that  he  no 
longer  represented  defendant. 

E,  C.  Shapley,  for  rule. 

e/.  5.  Tennery  (P.  P.),  contra. 

Rule  absolute. 

[  Cf,  Whitaker  v.  Van  Arsdalen,  2  Weekly  Notes, 
98.J 


the  following  cii-cumstances,  viz. :  the  defendant 
originally  gave  an  accommodation  note  to  the 
Mill  Creek  Iron  Co.,  through  its  President,  Z.  P. 
Boyer,  to  be  used  by  him  for  the  account  of  said 
Iron  Co.;  Boyer  gave  the  note  to  said  Johnson 
and  Bell  in  order  to  have  it  discounted  by  the 
plaintiff  bank,  in  which  they  were  depositors  and 
directors;  no  return  of  the  proceeds  was  ever 
made  to  Boyer,  who  notified  the  defendant  thereof. 
The  latter  then  stopped  payment  of  the  note,  and 
at  maturity  it  was  duly  protested,  but  no  Fuit  was 
ever  brought  upon  it;  subsequently  Bell  fraudu- 
lently represented  to  the  defendant  that  Boyer 
desired  and  requested  him  to  give  to  him,  Bell, 
other  negotiable  paper  instead  of 'the  said  accom- 
modation note,  and  that  ''it  would  be  all  right;*' 
and  upon  these  representations  the  notes  in  suit 
were  given  to  Johnson  and  Bell ;  also,  that  the 
bank  was  a  holder  for  collection  merely. 

Vail,  for  the  rule. 

The  fact  that  the  notes  were  for  accommodation 
is,  of  course,  no  defence.  A  plaintiff  need  not 
show  how  the  note  was  obtained,  nor  that  he  is 
a  bona  fide  holder,  until  it  has  been  shown  that 
the  note  was  obtained  by  fraud  or  force  from  a 
previous  holder,  of  whieh  there  is  no  sufficient 
allegation  here.  The  knowledge  of  a  director  is 
not  the  knowledge  of  the  bank. 
Gra7*a  Adm*r  v.  Bank,  5  Cas.  3C5. 
Cu>*ter  V,  Bank,  9  Barr,  27. 

G,  W.  Hart  (with  whom  was  R.  T,  Malthews'), 
contra. 

No  consideration  ever  was  given,  and  the  notes 
were  never  in  a  stranger's  hands  until  the  plaintiff 
obtained  them.  "The  original  accommodation 
note  not  having  been  discounted  according  to  its 
purpose,  and  the  notes  in  suit  having  been  obtained 
by  fraudulent  misrepresentation,  the  onus  is  on 
plaintiff  to  prove  consideration. 

Rule  discharged. 

[See  Falconer  v.  Witzman,  2  Weekly  Notes,  225  ; 
Bank  v.  Thomas,  Id.  408  ;  Lobb  t;.  Welsh,  Id.  96.] 


C.  P.  No.  4.  Oct.  7. 

Hackettstown  National  Bank  v.  Matthews. 
Affidavit  of  defence — Promissory  vote — Suffi- 
cient allegation  of  fraud  to  put  holder  to  proof 
of  consideration. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  by  holder  against  maker  on  three 
promissory  notes.  The.  affidavit  set  forth  that 
the  iiotes  were  drawn  by  defendant  to  the  order 
of  George  W.  Johnson  and  Reading  Bell,  under 


©rpSatts'  (i^ourt. 


Sept.  26. 
Malcolm  MacEuen*8  Estate. 
Equitable   assignment   of  a  fund — ''Kind   ser- 
vices,^^  whether  sufficient  consideration. 
E.xceptions  to  adjudication,  sur  account  of  the 
executors  of  Malcolm  MacEuen,  deceased. 
Doctor  Thomas  MacEuen,  the  father  of  the  de- 


Digitized  by 


Google 


WHEKLY  NOTES  OF  CASES. 


159 


cedent,  died  in  March,  1873,  leaving^  by  his  will 
one-haif  of  his  residuary  estate  to  his  executors 
in  trust,  to  pay  the  income  thereof,  or  so  much 
as  they,  in  a  wise  discretion,  might  think  proper, 
to  Malcolm  or  to  his  committee,  in  such  sums  as 
they  might  consider  advisable.  But  this  income 
was  not  to  be  liable  to  any  of  the  debts,  con- 
tracts, or  engajrements,  or  to  any  alienation,  an- 
ticipation, or  disposition  of  the  said  Malcolm  by 
his  own  act  or  by  act  or  operation  of  law. 

Some  time  in  1844  Dr.  MacEuen  received  as 
guardian  of  his  son  certain  moneys  coming  from 
legacies  left  to  Malcolm  by  his  aunts.  During 
his  life  Dr.  MacEaen  failed  to  file  his  account  as 
guardian,  but  his  executors  filed  one,  and  the 
auditor  to  whom  the  said  account  was  referred 
found  a  balance  due  to  Malcolm  of  four  thousand 
dollars. 

For  some  months  prior  to  his  death  Malcolm 
boarded  with  a  Mrs.  Barton,  who  was  subjected  to 
considerable  annoyance  from  his  irregular  habits. 
On  September  27,  1873,  he  gave  to  Mrs.  Barton 
an  order  upon  the  trustees  of  his  father's  estate 
directing  them  to  pay  to  her  "  in  consideration  of 
her  kind  services"  to  him,  two  thousand  dollars. 
Three  months  prior  to  this  order  he  had  made 
his  will,  by  which  he  devised  his  entire  estate  to 
Adela  and  Lilah  Newton. 

On  April  23,  1875,  Mtilcolra  MacEaen  died, 
and  the  account  of  his  executors  was  duly  filed. 
At  the  audit  of  this  acconnt  the  order  for  two 
thousand  dollars,  duly  signed  by  Malcolm,  was 
presented  and  the  Court  admitted  the  claim, 
with  interest  thereon. 

Exceptious  to  this  ruling  were  filed  by  the 
devisees. 

J.  B,  Thayer,  for  the  exceptions. 

This  order  was  invalid  :     (1)  Because  **  kind- 
ness" is  not  a  sufficient  considerntioM  in  law. 
Addison  on  Contracts,  pago  (5  (new  edition). 
R>l(^aon  Bills,  228. 

(2)  Because  it  never  was  presented  for  accept- 
ance. 

Byles  on  Bills,  175. 

(3)  Because  an  order  for  money  not  payable 
at  any  specified  time  must  be  presented  within  a 
reasonable  time,  and  this  order  was  not  so  pre- 
sented.    Such  delay  is  negliirence. 

Dr.  MacEuen's  estate  might  have  responded 
to  this  draft,  not  this  estate  of  decedent's  aunts. 
A  M,  Barton,  contra,  cited — 
By  lea  on  Bills,  *pa^e  215. 
Barday  r.  Wram,  7  Harris,  401. 

C.  A.  V. 
Nov.  11.  Tbe  Court,  after  reviewing  the 
facts  said :  When  decedent  executed  this 
paper  his  father  had  been  dead  six  months. 
He  had  doubtless  read  the  will  and  mnst  have 
known  that  under  its  provisions  he  took  liter- 
ally nothing  save  what  the  trustees  from  time 
to  time  choso  to  give  him.     And  further,    that 


the  income  was  carefully  guarded  against  his 
contracts  or  engagements. 

Bnt  he  also  well  knew  that  there  was  in  the 
hands  of  these  gentlemen,  which  came  to  them 
as  executors  of  his  father  and  late  guardian,  a 
considerable  sum  of  money  which  was  his  own, 
and  over  which  he  had  unfettered  control  That 
the  same  persons  happened  to  be  the  trustees  of 
his  father's  estate  does  not  alter  the  case.  They 
had  in  hand  moneys .  belonging  to  him  ;  and 
$2000  of  that  fund  he  saw  fit  to  appropriate  to 
Mrs  Barton  ;  nor  is  it  material  to  such  appro- 
priation that  the  order  was  neither  presented  to 
nor  accepted  by  these  gentlemen.  It  was  not 
until  October  12,  1875,  nearly  eighteen  months 
after  the  death  of  Malcolm  MacEuen,  that  the 
report  of  the  auditor  was  filed  showing  a  balance 
in  his  favor  from  the  estate  of  bis  late  guardian 
to  meet  this  demand. 

Therefore  it  was,  when  the  executors  of  Mal- 
colm MacEuen  filed  their  account  showing  assets, 
that  the  payment  of  this  order  was  claimed. 

Decedent,  from  September  27,  1873,  to  the 
day  of  his  death,  in  April,  1875,  never  revoked 
or  repudiated  this  order.  There  are  no  creditors 
asking  to  set  it  aside,  but  the  only  parties  who  com- 
plain are  volunteers — the  objects  of  his  bounty — 
who  take  his  estate  subject  to  all  outstanding 
obligations  of  their  testator.  We  regard  this 
order  as  an  equitable  assignment  by  Malcolm 
MacEuen  of  $2000  out  of  his  individual  estate 
to  Mrs.  Barton ;  and  this  although  the  trustees 
or  debtors  had  never  assented  thereto.  (See 
Story's  Equity  Jurispudence,  pi.  1044,  and  the 
cases  there  cited.  Also  Phoenix  Iron  Company 
V.  The  City,  Legal  Intelligencer,  May  12,  1876; 
S.  C,  2  Weekly  Notes,  596.) 

And  now,  November,  4th,  1876,  the  exceptions 
filed  are  dismissed,  and  the  adjudication  of  the 
Judge  is  affirmed. 

Opinion  by  O'Brien,  J. 

Dissenting  opinion  by  Dwight,  J.:  — 
....  **  It  appeared  in  evidence  that  de- 
cedent had  previously  written  and  delivered  to 
Mrs.  Barton  a  paper  similar  to  the  above,  but 
not  containing  the  words,  *  in  consideration  of 
her  kind  services  to  me.'  This  he  asked  for  and 
destroyed.  He  then  wrote  out  the  above  and 
delivered  it  to  her,  saying,  *  these  words  will 
make  it  valid  I' 

"  There  is  no  evidence  that  any  of  the  acts  of 
care  termed  in  the  paper  '  kind  services'  were 
performed  at  the  decedent's  request.  On  the 
contrary,  there  is  nothing  to  show  that  they  were 
other  than  gratuitous  acts  of  good-will,  the  sub- 
sequent appreciation  of  which  by  the  decedent, 
led  him  to  make  and  deliver  the  written  paper 
already  quoted.  The  evidence,  therefore,  is  in 
harmony  with  decedent's  description  of  what 
Mrs.  Barton  did.     She  rendered  'kind  services,' 
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by  which  may  be  understood  voluntary  offices, 
prompted  by  benevolent  or  charitable  feelings. 
The  word  *  pratuitous '  chiiracterizes  them  best, 
A  word  which  imports  the  absence  of  an  intention 
to  charge  or  be  compensated. 

**  If  the  paper  on  which  the  claim  is  founded  is 
to  be  construed  strictly,  it  is  at  best  an  order  upon 
the  trustees,  whose  assent  is  essentiiil.  Without 
this  there  could  be  nothing  upon  which  the  or- 
der could  feed.  The  decedent  had  no  property 
in  the  income  of  the  trust  fund  until  it  was  paid 
to  him  ;  and  it  may  be  doubted  whether,  in  view 
of  the  clause  against  anticipation  and  the  clfluse 
Investing  them  with  discretion,  they  would  have 
been  justified  in  honoring  the  order,  the  consid- 
eration for  which  they  had  not  previously  sanc- 
tioned. Be  this  as  it  may,  it  is  in  evidence  that 
they  had  at  one  time  notified  Mrs.  BurtcMi  that 
they  would  not  pay  her  anything  on  decedent's 
account,  except  the  sum  which  they  hod  agreed 
to  pay  for  his  board.  But  if  they  had  assented, 
the  claim  clearly  would  have  no  standing  as  a  de- 
mand against  a  fund  which  comes  not  from  the 
trust  estate,  but,  as  already  stated,  from  another 
source. 

**  It  may  be  said,  however,  that  the  paper  is  am- 
biguous, because  the  trustees  were  the  executors 
of  Dr.  MacEuen  and  received,  intermixed  with 
the  assets  of  his  estate,  the  funds  which  he  had 
in  his  hand  as  decedent's  guardian.  Should  this 
position  be  granted,  and  the  paper  be  construed 
as  an  order  upon  the  decedent's  estate,  the  case 
would  come  under  the  ruling  stated  in  Lampleigh 
r.  Braithwaite  (Hobart,  105),  and  firmly  incor- 
porated in  the  law.  *  A  mere  voluntary  courtesy 
will  not  uphold  an  assumpsit,  but  a  courtesy 
owned  by  a  previous  request  will.'  The  expres- 
sion *  voluntary  courtesy'  is  equivalent  to  dece- 
dent's item  'kind  services.'  No  request  having 
been  proved,  a  subsequent  promise  to  pay  could 
not  be  enforced.  If,  therefore,  it  should  be  con- 
ceded that  the  order  was  a  promise  to  pay,  there 
could  not  be  a  recovery  upon  it,  because  the  ser- 
Tices  were  gratuitous. 

**  It  is  unnecessary  to  decide  which  of  the  two 
constructions  above  adverted  to  is  right.  Adopt- 
ing either,  the  same  conclusion  is  reached  :  that 
the  exceptions  should  be  sustained." 

[See  same  estate,  2  Wbeklt  Notbs,  307.] 


Nov.  4. 
John  Oiven*8  Estate. 
Decedents^  estates — Executors  and  administra- 
tors — Petition  for  reviexo  after  setUement  of 
account  and  diatribulion — Act  of  Oct,  13, 
1840 — Review  granted  only  to  correct  errors 
apparent  on  face  of  jyroceedimjSf  or  from  new 


matter  arising  since  decree — New  claim  on 
bond  given  by  decedent  as  surety,  is  not  ground 
for  review — Refunding  of  assets  by  distributee 
— Orphans'  Court  practice, 

Sur  petition  for  review. 

The  petition  of  William  Rutherford,  executor, 
set  .forth  that  on  February  6,  1874,  he  filed  his 
account,  which  was  referred  to  an  auditor,  whose 
report  was  subsequently  confirmed ;  that  the  bal- 
ance in  the  hands  of  petitioner  was  awarded, 
under  the  will  of  testator,  to  his  widow  for  life, 
or  during  widowhood  ;  that  under  the  Act  of  May 
17t  1>47I,  the  said  balance  had  been  paid  over  to 
the  widow,  she  entering  security  to  protect  the 
interests  of  the  persons  entitled  in  remainder. 
That  since  the  confirmation  of  the  auditor's  re- 
port and  decree  thereon,  it  has  appeared  that 
decedent,  on  April  30,  1867,  became  surety  for 
Ferdinand  Geisler,  as  guardian  of  the  Morgan 
minors;  that  said  guardian  has  filed  an  account, 
by  which  a  balance  is  due  one  of  said  minors, 
who  is  now  of  full  age,  and  he  has  been  ordered 
by  the  Court  to  puy  over  the  same ;  that  a  rule 
for  an  attachment  has  been  granted  and  returned 
unexecuted,  whereby  a  claim  is  now  made  against 
the  estate  of  the  testator,  upon  his  bond  as  surety. 
The  petitioner  therefore  prayed  the  Court  to 
grant  such  relief  as  equity  and  justice  may  require, 
in  accordance  wiih  the  Act  of  October  13,  1840. 
(Purd.  Dig.  Ii09,  §  49.) 

C.  P.  ilacCalla,  for  petitioner. 

November  11.  Trb  Court.  The  object  of 
the  Act  of  October  13,  1840,  is  to  correct  errors 
in  the  account  of  an  executor,  administrator,  or 
guardian,  apparent  either  upon  its  face,  qr  from 
new  matter  which  has  arisen  since  the  decree. 
And  the  errors  must  be  specifically  set  forth  in 
the  petition  for  a  review.  It  is  not  alleged  that 
any  errors  in  the  account  of  the  executor  existed 
at  the  time  of,  or  have  been  discovered  since  its 
final  confirmation.  But,  it  is  set  forth  us  a  ground 
of  review,  that  the  testator  in  his  lifetime  became 
surety  for  a  guardian  who  is  now  in  default,  and 
cannot  be  served  with  the  process  of  the  Court, 
and  thereby  a  claim  has  been,  or  will  be,  made 
against  the  estate  of  testator,  upon  the  bond 
given  by  him.  These  facts  do  not  present  a  case 
contemplated  by  the  Act  of  Assembly.  The  pur- 
pose of  a  review  is  to  correct  an  error,  not  to 
determine  the  validity  of  additional  claims  against 
the  estate.  And  in  this  instance,  even  if  all  the 
requirements  of  the  law  were  supplied,  a  review 
could  not  be  granted,  as  it  also  appears  that  the 
entire  estate  has  l)een  distributed.  It  follows, 
therefore,  thnt  upon  a  verdict  and  judgment 
against  the  executor,  in  a  suit  upon  the  boud,  he 
must  call  upon  the  distributee  to  refund. 

The  petilioti  is  refused. 

Opinion  by  IIanna,  J.,  in  full 
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ToL.III.]    THURSDAY,  DEC.  7,  m«.         I  No.  10. 


g)upteme  (touxt 


July,  '70, 205.       Pratt  v.  Patterson.        Feb.  15. 

Evidence — Competency  of  witnesses — Act  o/  15 
April,  1869 — Actions  by  or  against  adminis- 
trators —  Notes  of  testimony  in  prior  case, 
when  admissible  in  subsequent  suit,  where  wit- 
ness himself  incompetent — Trials-Nonsuit — 
Practice. 

Notes  of  the  testimony  of  a  plaintiff  witness  taken 
in  a  former  discontinued  action  are  admissible  on  tbe 
trial  of  a  second  hnit  for  the  same  subject  matter,  not- 
withstanding that,  by  the  death  of  the  defendant  before 
the  second  trial,  and  the  substitution  of  his  executors, 
the  plaintiff  himself  was  rendered  incompetent  as  a 
witness. 

In  an  action  between  A.  and  B.,  both  parties  testified ; 
that  suit  having  been  discontinued,  a  new  action  was 
commenced  between  the  same  parties  for  the  same  sub- 
ject matter.  The  defendant  died  before  the  second 
trial,  and  his  executors  were  substituted.  On  the  trial 
the  plaintiff  offered  in  evidence  the  notes  of  his  testi- 
mony taken  on  the  former  trial : 

Held  (reversing  the  judgment  of  the  Court  below), 
that  such  notes  of  testimony  were  admissible. 

Evans  v.  Reed,  2  Webklt  Notbs,  176,  and  Sheets  o. 
Norris,  Id.  637,  followed. 

Certificate  from  Nisi  Prius, 

Assumpsit  by  Pratt  against  Patterson  to  re- 
cover commissions  on  a  sale  of  real  estate  for  the 
defendant.  Plea,  tbe  ji^eneral  issue.  Before  trial 
tbe  defendant  died  and  bis  executors  were  substi- 
tuted on  the  record. 

The  evidence  for  tbe  plaintiff  amounted  to 
this  ;  The  defendant's  testator,  Patterson,  beinjr 
tbe  owner  of  certain  property  in  the  city  of 
Philadelphia,  employed  the  plaintiff,  a  real  estate 
broker,  to  sell  it  for  him,  the  price  to  be  $140,000, 
and  the  commission  on  sale  to  be  one  per  cent. 
The  plaintiff  secured  a  purchaser,  one  Harding, 
who  instructed  him  to  offer  to  Patterson  first, 
$135,000  and  then,  $137,000,  and  finally,  if  these 
offers  were  refused,  to  take  it  at  Patterson ^s  price. 
Harding,  wishing  not  to  appear  in  the  transaction, 
required  that  the  articles  of  sale  should  be  signed 
by  one  Natt,  a  clerk  in  his  employ.  These  art  ides, 
so  signed,  and  delivered  to  the  plaintiff  for  Pat- 
terson's signature,  stipulated  that  the  price  should 
be  $140,000,  and  that  Patterson  should  pay  the 
plaintiff  the  one  per  cent,  commission.  The 
plaiutiff  called  on  Patterson  and  made  the  lower 
Vol.  Ill.-U 


offers  as  instructed  by  Harding,  both  of  which 
were  rejected.  He  then  produced  the  agreement 
to  purchase  at  $140,000.  Patterson  refused  to 
sign,  but  said  that  when  the  purchaser  was  ready 
to  pay  the  money,  he  would  make  the  sale,  and 
that  the  clause  relating  to  the  plaintiff's  commis- 
sion was  "all  right."  He  also  inquired  who 
Natt  was,  and  was  told  by  the  plaintiff  that  he 
was  a  responsible  party — a  merchant  in  Phila- 
delphia. He  appeared  very  angry  that  the  plain- 
tiff should  have  made  lower  offers,  when  he  (the 
plaintiff)  held  an  agreement  to  purchase  at  the 
original  price. 

The  plaintiff  offered  to  prove  by  one  Alexander 
that  $500  on  account  of  the  purchase-money  was 
tendered  to  Patterson,  and  what  the  latter  said 
about  this  transaction  wben  the  tender  was  made, 
and  that  he  treated  the  witness  roughly  and  turned 
him  away,  saying  that  Pratt  had  lied  to  him. 
The  defendants  objected,  and  the  evidence  was 
excluded  under  exception  to  the  plaintiff. 

The  plaintiff  offered  himself  as  a  witness,  and 
being  excluded,  under  exception,  then  offered  the 
notes  of  his  testimony  in  a  former  action  between 
the  parties  in  the  lifetime  of  Patterson,  whidi 
suit  was  about  the  same  subject-matter,  and  in 
which  Patterson  was  also  examined.  This  also 
was  objected  to  and  ruled  out,  under  exception. 

The  plaintiff  then  offered  to  put  in  evidence  a 
copy  of  a  letter  from  him  to  one  Townsend  (then 
acting  as  Patterson's  counsel)  who  had  testified 
that  he  had  searched  for  the  original  and  could 
not  find  it.  The  defendants  objected  because  no 
notice  to  produce  the  original  had  been  given  to 
the  defendants  or  their  counsel. 

Objection  sastained.  Exception.  (Third  as- 
signment of  error.) 

The  plaintiff  having  closed  his  evidence,  the 
Court  (Williams,  J  )  entered  judgment  of  non- 
suit, and  afterwards  dismissed  a  motion  to  take 
off  the  same;  whereupon  the  plaintiff  took  this 
writ  of  error,  assigning  for  error  the  rejection  of 
his  various  offers  and  the  refusal  to  take  off  the 
non-suit. 

£.  S  Miller  and  Isaac  ffazlehurst^  for  the 
plaintiff  in  error. 

The  offer  to  prove  a  tender  was  certainly  evi- 
dence tending  to  satisfy  the  jury  that  the  pur- 
chaser was  a  responsible  man. 

Conceding  that  the  plaintiff  was  not  a  compe- 
tent witness  after  Patterson's  death,  yet  the 
notes  of  his  testimony  in  a  previous  trial  when 
both  were  living  and  both  were  sworn,  should 
have  been  admitted  Evans'  Adm'x  v.  Reed  (2 
Weekly  Notes,  175)  rules  this  very  point.  If 
a  witness  has  given  a  deposition  in  the  cause  and 
subsequently  becomes  disqualified,  tbe  deposition 
may  be  read. 

1  Greeuleaf,  Ev.  §  168. 

The  letter  to  Townsend  was  not  addressed  to 
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Patterson,  and  there  was  no  evidence  that  it  ever 
went  to  him.  The  plaintiff  was  not  bound,  there- 
fore, to  give  defendants  notice  to  produce  the 
original. 

Lastly,  as  to  the  judgment  of  non-suit.  The 
plaintiff  was  guilty  of  no  bad  faith  in  offering 
Patterson,  a  lower  price  than  Harding  was  willing 
to  give.  A  broker  may  have  secrets  from  both 
)»arties  to  transactions.  The  name  of  the  buyer 
may  be  reserved,  and  if  this  be  so,  it  is  not  un- 
lawful to  put  forward  the  name  of  one,  whom  a 
buyer  has  chosen  to  represent  him. 

Thomas  Hart,  Jr.,  contra. 

The  plaintiff  himself  was  clearly  incompetent, 
and  so  were  tne  notes  of  his  testimony.  Evans 
V.  Reed,  supra,  relied  on  by  plaintiff  in  error, 
does  not  support  his  argument,  for  in  that  case 
the  plaintiff  was  dead.  The  authority  from 
Greenleaf  cited  by  plaintiff  in  error  was  overruled 
in  Chess  v.  Chess  (17  S.  &  R.  409). 

Townsend  was  the  defendant's  counsel  when 
the  letter  referred  to  was  written.  It  could  only 
have  been  on  the  idea  of  a  correspondence  be- 
tween parties,  that  a  letter  not  to  the  defendant 
could  have  been  admitted.  If,  therefore.  Town- 
send  and  the  defendant  were  not  the  same  as  re- 
gards this  letter,  it  was  not  admissible.  If  they 
were  the  same,  due  notice  to  produce  the  orig- 
inal should  have  been  given. 

It  is  a  fraud  in  a  broker  to  act  for  both  parties, 
concealing  his  agency  for  one  from  the  other. 
Story  on  Agency,  §  31. 
Farnsworth  v.  Hemmer,  1  Allen,  494. 
Everheart  v.  Searle,  21  Sm.  256. 

Faithful  service  is  a  condition  precedent  to  the 
right  of  a  servant  to  recover  wages. 
Singer  v.  McCorinick,  4  W.  &  S.  265. 

May  8.  The  Court.  The  plaintiff  brought 
suit  to  recover  commissions  as  a  real  estate  bro- 
ker. In  a  former  suit  between  him  and  the  tes- 
tator, about  the  same  subject-matter,  each  party 
had  testified  and  the  testimony  had  been  reduced 
to  writing.  The  verdict  in  that  case  was  set 
aside  and  the  suit  discontinued.  This  suit  was 
afterwards  brought  between  the  same  parties. 
Before  the  trial  the  defendant  died  and  his  exec- 
utors were  substituted.  On  the  trial,  the  notes 
of  the  plaintiff's  testimony  taken  in  the  former 
suit  were  offered  in  evidence  and  rejected  by  the 
Court.     This  is  assigned  for  error. 

The  competency  of  this  kind  of  evidence  under 
similar  circumstances  received  a  careful  consid- 
eration in  Evans'  Adm'x  v.  Reed  (2  Weekly 
Notes  of  Cases,  175).  That  case  differed  in 
this :  there  the  notes  of  the  testimony  of  the  de- 
ceased party  were  held  admissible  in  the  same 
suit  in  which  they  were  taken ;  here  the  testiinony 
is  that  of  a  surviving  party  offered  in  a  subse- 
quent suit,  involving  the  sarue  bubject-matter, 
against  the  e.xecutors  of  the  deceased  party. 
There,  it  was  said,  **  If  the  deposition  of  a  party 


be  duly  and  regularly  taken  so  as  to  be  admissi- 
ble in  evidence  in  a  pending  case,  it  is  very  clear 
that  it  would  be  admissible  in  a  subsequent  suit 
between  the  administrators  of  the  parties  involv- 
ing the  same  subject-matter."  Here  it  is  a  sub- 
sequent suit  tried  after  the  death  of  one  of  the 
parties,  and  involving  the  sAoe  subject-matter. 
The  very  case  assumed  there,  substantially  exists 
here.  In  each  case  the  testimony  was  not  only 
admissible  when  taken,  but  had  actually  been 
given  in  evidence. 

It  must  not  be  overlooked  that  the  Act  of 
15th  A  pril,  1869,  is  an  enlarging  not  a  restraining 
act.  It  makes  no  witness  nor  evidence  incom- 
petent that  was  competent  before  its  passage. 
(Sheetz  r.  Norris,  not  yet  reported. )  [2  Weekly 
Notes,  637.] 

The  first  section  of  the  Act  of  28tb  March, 
1814  (Pur.  Dig.  625,  pi.  24)  declares  *'any  de- 
position taken  or  to  be  taken  in  any  cause,  which 
by  the  rules  of  law  may  be  read  in  evidence  on  the 
trial  of  the  cause  in  which  it  is  or  may  be  taken, 
shall  be  allowed  to  b^  read  in  evidence  in  any 
subsequent  cause  wherein  the  same  matter  shall 
be  in  dispute,  between  the  said  parties  or  persons, 
their  heirs,  executors,  administrators,  or  assigns." 
The  third  section  of  the  Act  of  15th  April, 
1869,  authorizes  the  testimony  of  all  witnesses 
made  competent  by  that  act  to  be  taken  by  depo- 
sition or  commission  issued,  as  the  case  may  re- 
quire. In  Evans'  Adm'x  v.  Reed,  supra,  the 
notes  of  testimony  were  considered  substantially 
as  a  deposition  duly  taken.  Hence,  as  it  was 
there  held,  evidence  competent  under  the  Act  of 
1869,  when  taken,  is  admissible  under  the  Act  of 
1814. 

This  evidence  was  taken  on  due  notice  with 
ample  opportunity  for  cross-examination.  It 
was  not  testimony  that  could  have  been  fabri- 
cated after  the  death  of  the  party  whose  inter- 
est might  be  injuriously  affected  thereby.  When 
taken  the  parties  stood  on  an  equal  footing.  Each 
had  the  right  to  perpetuate  his  own  testimony. 
Each  availed  himself  of  that  right.  All  statutes 
which  provide  for  the  perpetuation  of  evidence 
are  in  furtherance  of  justice  and  a  due  adminis- 
trotion  of  the  law.  They  should  receive  a  liberal 
construction.  This  is  not  the  case  of  a  deposi- 
tion of  a  person  taken  when  he  wos  not  interested, 
but  becomes  so  before  it  is  offered  in  evidence. 
Here  he  was  no  more  interested  when  his  tes- 
timony wos  Dffered,  than  when  it  was  first  taken. 
His  interest  has  remained  unchanged.  The 
second  assignment  is,  therefore,  sustained. 

The  offer  to  put  the  plaintiff  on  the  stand  to 
testify  in  regarcl  to  matters  which  occurred  in  the 
lifetime  of  the  defendant  rests  on  a  different 
bBsis,  and  there  was  no  error  in  rejecting  the 
witness. 

The  third  assignment  has  no  merit.     If  Town- 
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Fend,  as  agent  for  the  defendant,  received  and 
held  the  letter,  notice  to  produce  the  original 
was  necessary  before  a  copy  was  admissible  in 
evidence.  If  he  was  not  such  agent,  the  defend- 
ant could  not  be  affected  by  the  letter ;  inasmuch 
as  he  had  no  knowledge  of  the  contents. 

The  time  when  the  tender  was  made,  and  what 
the  defendant  said  material  to  the  issue  are  not 
stated  in  the  offer  covered  by  the  fourlh  assign- 
ment. It  should  be  shown  affirmatively  that  the 
plaintiff  was  injured  by  the  rejection  of  the  evi- 
dence. We  are  unable  to  see  any  such  effect. 
We  would  not  disturb  the  judgment  of  non- 
suit on  the  evidence  before  the  Court ;  but  by 
reason  of  the  rejection  of  the  notes  of  testimony 
the  judgment  must  be  reversed. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opiaion  by  Mbhcub,  J.  Williams,  J.,  ab- 
sent. 


Jan.  '76, 226.         Davis's  Appeal.  June  9. 

Contested  Election  of  Edwin  B.  Wheelock. 

Election  Law — Act  ofZOth  of  January,  1874 — 
Absence  of  list  of  taxables  at  poll — Effect  of 
technical  irregularities. 

The  abBence  from  the  poll  of  the. "copy  of  the  Hat 
of  resideut  tazables,'*  reqaired  by  the  Act  of  30  Jan. 
1874,  to  be  furnished  to  the  election  officers  on  the 
morning  of  the  election,  is  not,  in  the  absence  of  proof 
that  votes  of  unqualified  electors  were  received,  sach 
an  irregularity  as  will  warrant  the  rejection  of  all  the 
votes  cast. 

Per  Wbtmorb,  P.  J.  (affirmed  Per  Cdriam).  "When 
the  application  of  technical  rnles  and  a  strict  construc- 
tion of  the  acts  of  the  officers  in  preparing  the  election 
papers  and  conducting^  an  election  would  tend  to 
defeat  the  will  of  the  people  and  change  the  result  of 
«n  election  for  an  important  office,  they  should  not  be 
Applied,  and  all  reasonable  intendments  should  be  made 
in  favor  of  the  legality  of  their  proceedings. 

"  When,  however,  it  is  alleged  that  there  is  actual 
fraud  in  the  election,  ....  the  duty  of  the  Court 
is  equally  plain,  and  every  legal  facility  should  be 
afforded  to  purge  the  poll ;  and  when  the  acta  of  the 
officers  are  so  fraudulent  and  irregular  that  the  result 
cannot  be  ascertained,  then  the  entire  poll  is  rejected. 
....  To  disfranchise  all  the  voters  of  a  township, 
the  facts  should  ahow  a  case  free  from  legal  duubt." 

Certiorari  to  the  Quarter  Sessions  of  Warren 
County. 

This  was  an  appeal  by  John  F.  Davis  and 
others  from  a  decree  of  the  Court  below,  quashing 
a  petition  presented  by  them,  contesting  the  elec- 
tion of  Edwin  R.  Wheelock  as  County  Commis- 
sioner of  Warren  County. 

The  petition  of  the  appellsntfj,  twenty-six 
qualified  electors  of  Warren  Couniy,  set  forth 
that  at  a  general  election  held  in  said  county  on 
Nov.  2,  1875,  Edwin  R.  'V\Tieelock  was  certified 


and  returned  by  the  election  oflBcers  as  elected  to 
the  office  of  County  Commissioner,  he  having 
received  1904  votes,  and  his  opponent,  Darius 
Mead,  1854  votes;  that  the  said  electipn  was 
undue  and  illegal,  and  that  Darius  Mead  was 
elected  to  said  office  at  said  election,  and  not  the 
said  Edwin  R.  Wheelock,  and  in  support  thereof 
averred  that  in  the  election  district  of  Pine  Grove 
the  election  was  not  held  at  the  house  of  John 
Russell,  the  place  fixed  by  law  and  designated  in 
the  sherifiF's  proclamation  for  holding  elections 
in  that  district,  but  at  the  school-house  in  the 
village  of  Russellsburg,  a  distance  of  forty  rods 
from  the  house  of  John  Russell ;  and  that  in  that 
district  127  votes  were  polled  and  counted  for 
Wheelock,  and  90  votes  for  Mead;  that  in  the 
election  district  of  Freehold  there  was  no  copy  of 
the  corrected  assessment  or  registry  of  voters  pre- 
sent at  said  election,  whereby  the  names  of  the 
resident  taxables  and  voters  of  said  district  could 
be  ascertained ;  that  in  this  district  there  were 
208  votes  illegally  and  fraudulently  received  by 
the  election  officers  from  persons  whose  names 
were  not  on  any  list  of  resident  taxables  or 
registry  of  voters  present  at  the  election,  and 
who  did  not  make  any  proof  of  their  right  to 
vote  as  required  by  law  of  persons  claiming  the 
right  to  vote  whose  names  do  not  appear  on  the 
registry  of  voters  at  such  election ;  that  of  the 
votes  so  illegally  and  fraudulently  received, Whee- 
lock received  168  and  Mead  40  votes. 

That  by  reason  of  such  undue,  illegal,  and 
fraudulent  manner  of  conducting  the  election  at 
Pine  Grove  and  Freehold,  the  votes  of  those,  dis- 
tricts should  have  been  rejected  by  the  election 
officers,  making  Mead's  total  1724  and  Wheelock's 
1609  votes. 

The  respondent  obtained  a  rule  to  show  cause 
why  the  petition  should  not  be  quashed  on  the 
ground  that  the  facts  stated  in  said  petition  were 
insufficient  in  law  to  justify  the  setting  aside  of 
the  entire  poll,  or  in  any  way  to  change  the 
result  as  returned  by  the  election  board,  there 
being  no  allegation  that  any  person  voted  at  said 
election  who  was  not  duly  registered  as  required  ^ 
by  law,  or  that  any  person  was  illegally  prevented 
from  voting,  or  that  there  was  any  fraud  or  mis- 
take in  the  manner  of  holding  said  election  ;  and 
that  the  alleged  illegality  in  tlie  district  of  Pine 
Grove  was  not  sufficient  of  itself  to  change  the 
result  of  the  election. 

The  Court,  Wetmobe,  P.  J.,  made  the  rule 
absolute,  and  delivered  the  following  opinion  : —    , 

"The  question  presented  by  the  petition  is, 
whether  the  fact  that  no  copy  or  list  of  the  resi- 
dent taxables  and  voters  was  present  at  tfio  elec- 
tion board  on  the  day  of  the  election,  makes  the 
election  void,  and  requires  us  to  set  aside  the 
entire  poll. 

The  first  and  second  sections  of  the  Act  of  the 
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30th  of  January,  1874,  direct  the  mode  of  com- 
pleting the  list  of  taxables,  and  describe  the 
duties  of  the  Assessors  and  County  Commissioners 
in  connection  therewith.  The  third  section  of 
the  same  Act  requires  the  County  Commissioners 
to  make  a  full  and  correct  copy  of  the  resident 
tazables  in  each  election  district,  and  to  furnish 
the  same,  together  with  the  necessary  election 
blanks,  to  the  oflScers  of  the  election  in  such  elec- 
tion district,  on  or  before  seven  o'clock  of  the 
morning  of  the  election.  Whether  it  was  the 
fault  or  neglect  of  the  County  Commissioners  in 
not  furnishing  the  oflBcers  of  the  election  with  the 
corrected  list  of  taxables  as  required  ;  or  whether 
they  performed  this  duty  and  furnished  the  list, 
and  an  officer,  or  officers,  of  the  election  neglected 
or  fraudulently  failed  to  produce  the  same  at  the 
election ;  or  whether  they  were  lost,  stolen,  or 
destroyed,  we  do  not  know,  and  the  petition  gives 
ns  no  information. 

It  is  a  general  rule  that  when  a  person  is 
required  to  do  an  act,  the  not  doing  of  which 
would  make  him  guilty  of  criminal  neglect  of 
duty,  it  shall  be  intended  that  he  has  duly  per- 
formed it.  (Broom's  Legal  Maxims,  913.)  We 
therefore  presume,  in  the  absence  of  evidence  to  the 
contrary,  that  the  election  was  duly  held  at  the 
time  and  place  fixed  by  law,  and  by  the  proper 
officers,  who  were  duly  qualified,  and  that  the 
persons  voting  were  legal  voters  in  the  election 
district. 

An  election  is  the  embodiment  of  the  popular 
will,  the  expression  of  the  sovereign  power  of  the 
people.  When  the  application  of  technical  rules 
and  a  strict  construction  of  the  acts  of  the  officers 
in  preparing  the  election  papers,  and  conducting 
an  election  would  tend  to  defeat  the  will  of  the 
people  and  change  the  result  of  an  election  for  an 
important  office,  they  should  not  be  applied,  and 
all  reasonable  intendments  should  he  made  in 
favor  of  the  legality  of  their  proceedings.  When, 
however,  it  is  alleged  that  there  is  actual  fraud  in 
the  election,  or  that  the  ballot-box  has  been 
tampered  with,  or  illegal  votes  received,  or  the 
careless  or  fraudulent  acts  of  the  officers  have 
mixed  and  confused  the  ballots,  the  duty  of  the 
Court  is  equally  plain,  and  every  legal  facility 
should  be  afforded  to  purge  the  poll ;  and  when 
the  acts  of  the  officers  are  so  fraudulent  and 
irregular  that  the  result  cannot  he  ascertained, 
then  the  entire  poll  is  rejected.  These  are  sub- 
stantially the  conclusions  of  the  Judges  in  the 
Contested  Election  Cases  in  Philadelphia  in  1845, 
1850,  and  1858,  as  reported  iu  2d  Parsons  and 
Ist  and  2d  Brewster's  Reports. 

The  State  Constitution,  Art.  VIII.,  Section  1, 
gives  to  every  citizen  possessing  the  qualifications 
prescribed  the  right  to  vote,  and  the  7th  Section 
of  the  same  Article  provides  that  no  elector  shall 
be  deprived  of  the  privilege  of  voting  by  reason 
of  bis  name  not  being  registered. 


To  disfranchise  all  the  voters  of  a  township,  as 
we  are  asked  to  do  in  this  petition,  th'e  facts  on 
which  we  are  required  to  act  should  show  a  case 
free  from  legal  doubt  If  we,  by  our  decision, 
should  permit  the  carelessness  or  even  the  fraud 
of  officers  whose  duty  it  is  to  furnish  a  list  of 
voters  at  the  election,  to  defeat  the  election  and 
deprive  the*  people  of  the  county  of  the  officer 
who  was  elected  by  a  majority  of  their  votes,  we 
would  thus  make  the  people  suffer  for  an  act  in 
which  they  did  not  participate,  and  which  they 
did  not  sanction.  In  so  doing,  instead  of  punish- 
ing an  officer  for  the  violation  of  the  election  law, 
we  practically  punish  the  voters  of  the  county  by 
defeating  their  choice  of  a  county  officer  as  de- 
clared at  the  election.  A  decision  of  this  kind 
would  be  fraught  with  danger,  by  inviting  unscru- 
pulous or  unprincipled  persons,  on  the  eve  of  an 
important  election,  to  secrete  or  destroy  the  list 
of  voters  or  other  important  papers  in  a  township 
in  which  the  majority  may  determine  the  result 
in  the  county.  Rules  applicable  to  contested 
elections,  like  other  legal  rules,  must  be  uniform, 
and  the  results  and  consequences  of  decisions 
therefore  determine  their  correctness. 

But  few  cases  of  contested  elections  have  re- 
ceived a  construction  in  onr  Supreme  Court.  In 
Melvin's  Case  (18  P.  F.  Smith,  333),  Thompson, 
C.  J.,  referring  to  the  powers  and  duties  of  the 
Court  to  strike  out  the  vote  of  an  election  dis- 
trict, says :  *  This  ought  not  to  be  done  when  a 
legal  election  as  to  time  and  place  is  held,  although 
fraudulent  votes  have  been  received.  The  remedy 
in  such  case  is  to  purge  the  polls  by  striking  out 
the  fraudulent  votes  if  possible.'  In  the  contested 
elections  of  1867,  for  Clerk  of  the  Orphans'  Court 
and  other  officers  in  Philadelphia,  it  appeared 
from  the  evidence  that  in  one  case  the  minority 
inspector  was  overawed,  and  the  list  of  assessed 
voters  taken  from  him,  and  sat  on  all  day  by  the 
Judge,  and  the  requirements  of  the  law  in  receiv- 
ing the  ballots  were  to  a  great  extent  disregarded. 
There  was  nothing  to  show  that  the  voters  not 
on  the  list  were  qualified  according  to  law,  and  a 
large  number  of  such  votes  were  received.  Still 
the  entire  poll  was  not  rejected,  and  each  contes- 
tant was  allowed  to  prove  his  legal  vote,  to  be 
counted  for  and  credited  to  him,  in  the  final  com- 
putation.    (1  Brewster's  Reports,  176,  et  seq.) 

The  irregularity  in  the  election  district  of  Pine 
Qrove  is  not  deemed  material  in  our  conclusions, 
as  Its  correction  would  not  change  the  result." 

The  appellants  took  this  appeal,  and  assigned 
as  error  the  judgment  of  the  Court  below  quash- 
ing the  petition. 

B.  Broum  (with  him  C,  Dinsmoor),  for  the 
appellants. 

It  is  established  law,  that  the  vote  of  a  whole 
election  district  may  be  stricken  out,  upon  show- 
ing a  disregard  of  conformity  to  law  in  conducting 
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the  election.  (Melvin's  Case,  18  Sm.  333.)  The 
direction  in  the  Act  of  1874,  that  no  man  shall 
be  permitted  to  vote  at  an  election  whose  name  is 
not  on  the  registry  list,  unless  he  proves  his  right 
to  do  80,  in  the  manner  prescribed  by  a  subsequent 
section,  is  imperative  and  not  merely  directory : 
the  fact  that  a  penalty  is  imposed  on  the  election 
officers,  for  receiving  votes  except  in  the  manner 
therein  directed,  establishes  its  mandatory  charac- 
ter, it  being  a  settled  rule,  in  the  construction  of 
statutes,  that  a  prohibition  accompanied  by  a 
penalty  is  never  to  be  regarded  as  merely  direc- 
tory. 

Contested  Election  Cases  of  1868,  2  Brewster,  62. 
Beander  v.  City,  26  Leg.  Int.  294 

No  penalty  having  been  imposed  upon  the 
Commissioners  for  neglecting  to  furnish  the  regis- 
try ligt  to  the  election  officers,  there  was  no  crimi- 
nal neglect  of  duty  on  their  part,  and  consequently 
DO  presumption  of  its  performance. 

Johnson  (with  him  Lindsey  and  Clark  & 
Noyes),  for  appellees. 

That  the  registry  list  was  not  present  at  the 
election,  and  that  all  the  voters  did  not  furnish 
the  proof  required  of  n on -registered  voters,  is 
insufficient,  in  the  absence  of  any  allegation  that 
the  votes  of  persons,  not  legal  voters,  were 
accepted  by  the  election  officers,  to  invalidate  the 
election.  The  contention  of  the  appellants,  that 
the  absence  of  the  list  puts  all  voters  upon  the 
footing  of  non-registered  voters,  would,  if  correct, 
disfranchise  every  voter  in  the  district,  as  non- 
registered  voters  are  required  to  prove  their  right 
to  vote  by  affidavits  of  themselves  and  some  other 
qualified  voter  of  the  district  An  entire  poll 
will  only  be  rejected  when  through  fraud  or  gross 
Diligence  it  is  impossible  to  ascertain  what  the 
legal  vote  was. 

Contested  Elections  of  1868,  tupra, 
MeWin*s  Case,  supra, 

Oct.  10.  The  Court.  We  discover  no  error 
in  this  case.  The  grounds  sustaining  the  election 
of  Edwin  R.  Wheelock  are  sufficiently  stated  in 
the  opinion  of  the  Court  below.  Proceedings 
afllrmed.    Pkb  Curiam. 


Oct&Nov.'75,  269.  Oct.  6. 

In  re  Contested  Election  of  C.  B.  Welti. 

C^tested  elections — Petition,  requisites  of,  to  con- 
fer jurisdiction— Act  of  A  prills,  1874,  §  18— 
Amendment,  when  too  late — Practice, 

To  give  the  Court  jurUdiotion  in  oases  of  contested 
•lections,  nn'ler  tlie  Act  of  April  19,  1874  (P.  L.  213), 
the  statutory  rvqaisites  must  be  strictly  complied 
with. 

The  said  Act  provides,  inter  alia^  that  the  petition 
iball  be  signed  by  twenty-five  qualified  electors,  who 
vot^d  at  the  election  contested,  and  mubt  be  presented 


within  thirty  days  after  the  election.  A  petition  hav- 
ing been  signed  by  twenty-five  **citizenMand  residents 
of  the  Tenth  Ward  of  the  City  of  Allegheny,"  omit- 
ting to  state  that  they  were  '*  qualified  electors  who 
voted  at  the  election  contested  :" 

Held,  that  the  omission  was  a  fatal  defect,  and  the 
Conrt  had  no  jurisdiction. 

Held,  farther,  that  thirty  days  having  elapsed  since 
the  election,  it  was  too  late  to  amend  the  petition. 


Certiorari  to  the  Quarter  Sessions  of  Alle- 
gheny County 

On  March  17,  1875,  a  petition  headed  **  The 
petition  of  the  undersigned,  citizens  and  resi- 
dents of  the  Tenth  Ward  of  the  City  of  Alle- 
gheny, over  twenty-five  in  number,"  was  pre- 
sented in  the  Quarter  Sessions  of  Allegheny 
County.  It  set  forth  that  at  an  election  for  a 
Select  Councilmnn,  held  in  the  said  ward  on 
F'ebriiary  16,  1875,  there  were  two  candidates, 
C.  B.  Welti  and  S.  Watson  ;  that  many  persona, 
minors,  unnaturalized  foreigners,  etc.,  voted  il- 
legally at  the  said  election,  and  various  irregular 
acts,  described  at  length,  were  committed ;  and 
that  by  these  means  Welti  was  returned  as 
elected;  and  prayed  the  Court  to  grant  a  rule 
on  Welti  to  show  cause  why  Watson  should  not 
be  declared  the  lawfully  elected  Select  Council- 
man at  the  said  election.  The  Court  ordered  this 
petition  to  be  filed,  adjudging  it  to  be  sufficient, 
granted  the  rule  to  show  cause  prayed  for,  fi.xed 
April  16  for  a  hearing,  and  directed  due  notice 
of  the  filing  of  the  petition  and  granting  of  the 
rule  to  be  served  on  Welti. 

On  the  day  fixed  for  the  hearing,  Welti  moved 
the  Court  to  quash  the  petition,  filing,  inter  alia, 
the  following  exception  thereto :  '*  That  the 
petition  does  not  show  that  the  petitioners  are 
qualified  electors  of  said  ward  who  voted  at  said 
election  of  February  16,  1875." 

On  June  5,  a  petition  was  filed,  signed  by 
twenty-five  qualified  electors  of  the  ward,  who 
voted  at  this  election,  asking  leave  to  amend  the 
former  petition,  by  inserting  in  the  heading,  after 
the  words  "citizens  and  residents  of  said  ward," 
the  words  **  qualified  electors  who  voted  at  said 
election." 

On  June  12,  the  Court  quashed  the  petition, 
sustaining  the  above-mentioned  exception,  and 
refusing  the  amendment  asked  for,  on  the  ground 
that  after  thirty  days  from  the  election  they  had 
no  power  so  to  amend,  as  the  words  **  qualified 
electors,  who  voted  at  said  election"  were,  under 
the  Act  of  April  19,  1874,  §  18  (P.  L.  213),  a 
prerequisite  to  confer  jurisdiction  upon  them. 
The  petitioners  thereupon  took  this  writ  of  cer- 
tiorari, assigning  for  error  the  above  mentioned 
action  of  the  Court. 

A,  M.  Watson,  for  appellants. 

The  amendment  asked  for  was  merely  formal 
and  wholly  within  the  power  of  the  Court. 
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Itneass'  Case,  2  Pars.  553. 

Fisher  r.  Rutherford,  1  Bald.  193. 

Bailey  v.  Mnsgrave,  2  S.  &  R.  139. 

Mann  v.  Cassidy,  1  Brewster,  32. 
M.  W.  Acheson  (with  him  J.  JF!  Slagle),  contra. 
The  power  to  amend  judicial  proceedings,  ex- 
cept under  the  Acts  of  Assembly  especially  au- 
thorizing them,  is  discretionary,  and  the  refusal 
of  the  Conrt  to  allow  such  an  amendment  is  not 
the  subject  of  review. 

Mifhler  v.  Com'th,  12  Sm.  62. 

Diehl  V.  Ins  Co.,  8  Id.  452. 

Election  Cases,  15  Id.  35. 
The  jurisdiction  of  the  Court  of  Quarter  Ses- 
sions in  election  cases  is  statutory,  and  a  com- 
pliance with  the  provisions  of  the  statute  must 
appear  upon  the  face  of  the  proceedings.  Now 
the  Act  of  1874  expressly  provides  that  a  peti- 
tion such  as  this  must  be  signed  by  twenty-five 
qualified  electors  who  voted  at  the  election  to  be 
contested.  A  petition  is  therefore  insuGBcient, 
which  does  not  set  forth  this  prerequsite  to  juris- 
diction. 

In  re  Contested  Election,  32  Leg.  Int.  126 ;  S.  C, 
1  Wbbklt  Notrs,  326. 

Election  Cases,  15  Sm.  35-46. 
October  16.  The  Court.  It  is  suflBcient  for 
this  case  to  say  that  the  application  to  amend 
docs  not  set  forth  a  mere  defect  in  form,  and  that 
the  Court  had  jurisdiction  in  fact  under  the  orig- 
inal petition.  Clearly  jurisdiction  cannot  be  con- 
ferred after  the  expiration  of  the  time  fixed  by 
Jaw  for  the  contest.  It  does  not  appear  in  the 
petition  for  the  amendment  that  the  original 
petitioners  were  qualified  electors  who  had  voted 
at  the  election.  It  is  therefore  unnecessary  to 
decide  whether  a  petition  presented  by  the 
requisite  number  of  qualified  electors  who  had 
voted  at  the  election,  giving  jurisdiction  in  fact 
within  the  proper  time,  may  be  amended  in  Its 
form  merely,  by  setting  out  the  fact. 

Per  Curiam.     Proceedings  aflBrmed.     Wil- 
liams, J.,  absent. 

[See  Barber's  Appeal,  1  Weekly  Notes,  307.] 


May,  '76, 35.       Mattern's  Appeal.  May  17. 

Errors  and  Appeals — Appeal  from  a  decree 
other  than  final — Orphans*  Court, 

An  order  of  the  Orpliaiis'  Court  making  absolute  a 
rule  for  an  attaobuent  for  the  payment  of  money  by 
an  administrator  d.  h,  n.  c.  t.  o.,  pending  an  appeal  in 
the  Orphans*  Conrt  from  a  decision  of  the  Register  of 
Wills,  revoking  the  letters  of  administration  c.  t.  a., 
is  not  snoh  a  final  decree  from  i|hich  an  appeal  will 
lie  to  the  Supreme  Court. 

Appeal  from  the  Orphans'  Conrt  of  Hunting- 
don County. 

This  was,  in  the  Court  below,  a  rule  to  show 
cause  why  an  attachment  should  not  issue.  The 
facts  were  as  follows  :   On  May  4,  1«75,  letters 


of  administration  d.  b,  n.  c.  t,  a.  on  the  estate  of 
Leah  Stroup  were  granted  to  J.  W.  Mattem,  the 
executor  appointed  by  the  will  having  died,  and 
the  husband  of  the  decedent  havingr  filed  a  re- 
nunciation in  favor  of  Mattern.  The  undistri- 
buted residuQ  of  the  estate,  $071.10,  accordingly 
passed  into  the  latter's  hands.  On  October  23, 
1875,  these  letters  were  revoked  by  the  Register 
of  Wills,  on  the  application  of  several  of  Mrs. 
Stroup's  children.  Mattem  appealed  from  this 
decree  of  the  Register  to  the  Orphans'  Court 
On  November  15,  1875,  while  the  appeal  was  still 
pending,  the  children  and  legatees  of  Mrs.  Stroup 
presented  a  petition  in  that  Court,  setting  forth 
the  above  facts,  alleging  that  Mattern  had  ob- 
tained Mr.  Stroup's  renunciation  by  misrepresen- 
tation, that  he  illegally  refused  to  pay  over  cer- 
tain moneys  in  his  hands,  and  praying  that  he 
might  be  compelled  to  pay  over  to  the  petitioner 
the  money  received  by  him.  On  the  presentation 
of  this  petition  the  Court  granted  a  rule  to  show 
cause  why  an  attachment  should  not  issue  to 
compel  payment  of  money,  returnable  in  five 
days.  On  November  20,  1875,  Mattern  filed  an 
answer  to  the  petition,  denying  the  alleged  mis- 
representation, asserting  that  letters  of  adminis- 
tration had  been  duly  and  legally  granted  to  him, 
security  duly  entered,  and  claiming  a  right  to 
abstain  from  the  responsibility  of  making  distri- 
bution until  he  should  file  an  account  in  fulfil- 
ment of  his  duty  as  executor.  On  the  back  of 
his  answer  the  Court  made  the  following  indorse- 
ment:  **  November  20,  1875.  Rule  absolute 
unless  within  five  days  John  Mattern  pay  the 
amount  of  bid  into  Court."  Mattern  took  this 
appeal,  assigning  for  error  this  action  of  the 
Court 
Petri  ken  and  Mattem^  for  appellant 
A  citation,  returnable  in  not  less  than  ten  days, 
should  have  been  issued  on  this  petition,  not  a 
rule  returnable  in  five  days. 

Act  March  29,  1832,  §  67,  Pard.  Dig.  1106. 

Wo»>llHy'8  Estate,  G  Barr,  352. 

Oke8on*s  Appeal,  2  Grant,  304. 

Mattern  should  first  have  been  ordered  to  file 
an  account  and  only  on  his  refusal  could  an  at- 
tachment rightly  issue. 

Witman's  Appeal,  4  Cas.  376. 

The  decree  is  ambiguous  and  uiicertain.  What 
is  meant  by  paying  the  "  amount  of  6id"  does 
not  appear,  as  there  was  no  bid  in  the  case. 

B.  M.  Speer,  contra,  presented  no  paper-book, 
but  argued  that  this  appeal  roust  be  quashed,  as 
the  appeal  from  the  Register  was  still  pending  in 
the  Orphans'  Court,  and  the  granting  this  rule  to^ 
show  cause  was  not  such  a  final  decree  fromi 
which  an  appeal  could  be  taken. 

May  22.  The  Court.  There  being  no  final 
decree  in  this  ease,  the  appeal  is  quashed  at  the 
cosls  of  the  »ipf»ellant 

Peu  Curiam.    Williams,  J.,  absent 
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Common  IPIeas— Uato* 


C.  p.  No.  1.  Sept.  22. 

Shakespear  y.  The  Schooner  "Maggie  Cain/' 
Attachment  of  vessels — Act  of  13  June,  1836 — 

Judgment  and  execution  against  master  and 

owners — Practice, 

Rule  to  set  aside  judgment  and  execution. 

Til  is  was  a  proceeding  under  the  Act  of  13 
June,  1836,  entitled  **  An  act  relating  to  the  at- 
tachment of  vessels"  (Purd.  Dig.  94).  The  lifc>el 
was  filed  in  1871  by  William  M.  Shakespear 
against  the  new  schooner  called,  or  intended  to 
be  called,  the  "  Majrgie  Cain,"  and  William  Fisher 
and  Son,  owners,  or  reputed  owners,  and  Andrew 
Scull,  master,  to  recover  the  value  of  lumber  fur- 
nished in  the  building  of  said  schooner.  A  writ 
of  attachment  was  issued  and  served  on  the  re- 
spondents, and  the  vessel  was  seized  thereunder. 
An  answer  was  filed  by  Andrew  Scull,  "  interven- 
ing for  his  own  interest  as  master  and  part  owner, 
and  on  behalf  of  the  other  owners  of  the  vessel," 
setting  forth  that  William  Fisher  and  Son  were 
Dot  the  owners,  but  merely  the  builders  of  the 
vessel ;  that  she  was  owned  by  the  said  Andrew 
Scull  and  twelve  others  who  had  acquired  fitle 
before  her  completion,  and  that  the  lumber  was 
not  furnished  for  her  construction.  Subsequently, 
Andrew  Scull,  with  four  sureties,  executed  the 
bond  provided  for  by  the  tenth  section  of  said 
Act,  and  the  vessel  was  released  from  the  attach- 
ment Libellaut  then  filed  a  replication  to  the 
answer,  and  a  trial  was  had  in  the  late  District 
Court  for  the  city  and  county  of  Philadelphia, 
which  resulted  in  a  verdict  for  plaintiff  for 
$3373.01.  Upon  this  verdict  the  Court  entered 
the  following  judgment  and  decree  : — 

"And  now  March  16,  1872,  it  appearing  to 
the  Court  that  the  demand  of  the  libellant  has 
been  duly  found  by  the  verdict  of  the  jury,  judg- 
ment is  entered  upon  the  said  verdict  of  the  jury, 
and  upon  the  point  reserved  at  the  trial ;  and  it 
is  further  ordered,  adjudged,  and  decreed  that  the 
said  William  M.  Shakespenr,  the  libellant,  do  re- 
cover of  the  said  respondents  and  the  said  Andrew 
Scnll  and  his  sureties  in  the  bond  filed  in  this 
cause  the  sum  of  $3373.01,  with  interest  thereon 
from  the  twenty- third  day  of  November  A.  D. 
1871,  together  with  bis  reasonable  costs  and 
charges  by  him  in  and  about  his  said  suit  in  that 
behalf  expended."  This  judgment  was  affirmed 
by  the  Supreme  Court  of  Pennsylvania  (Scnll  v. 
Shakespear,  25  Sm.  297),  and  afterwards  by  the 
Supreme  Court  of  the  United  States.  A  remit- 
titur from  the  Supreme  Court  to  the  Court  of 
Common  Pleas  No.  1,  being  filed  certifying  the 


affirmance  of  the  judgment,  plaintiff  caused  a  writ 
of  fieri  facias  to  be  issued  thereon,  and  levied 
upon  the  personal  property  of  William  Fisher  & 
Son,  and  of  Andrew  Scull,  including,  inter  alia, 
the  schooner  Maggie  Cain,  which  had  returned  to 
port.  Upon  the  affidavit  of  Andrew  Scull  setting 
forth  the  above  facts,  the  present  rule  was  granted 
to  show  cause  why  the  judgment  and  execution 
should  not  be  set  aside.  Pending  this  rule  seven- 
eighths  of  the  vessel  were  claimed  by  co-owners 
with  Andrew  Scull,  and  bond  given  under  the 
Interpleader  Act.  As  the  remaining  one-eighth, 
which  was  admitted  to  belong  to  Andrew  Scull, 
was  still  subject  to  the  levy,  the  Court  ordered 
the  vessel  to  be  released  upon  security  being  given 
that  if  the  present  rule  should  be  discharged  the 
vessel  should  be  returned  within  sixty  days  there- 
after. 

C.  M.  Husbands,  for  the  rule. 

This  was  a  proceeding  in  rem.  If  no  bond 
had  been  entered,  the  only  way  of  enforcing  tho 
judgment  provided  by  the  Act  was  by  the  sale  of 
the  vessel  (see  section  14,  Purd.  Dig.  96,  pi.  18;, 
and  there  could  have  been  no  personal  judgment 
against  Andrew  Scull.  The  bond  filed  was  sub- 
stituted for  the  vessel,  and  the  plaintiff  should 
therefore  have  proceeded  on  the  bond  and  not  by 
a  writ  of  fieri  Jacias  against  the  property  of 
Andrew  Scull. 

2  Troubat  &  Haly's  Practice,  684,  citing— 
Rbinedollar  v.  Srlu,  D.  C. 

The  decree  of  the  Court  in  this  case  was  not 
that  libellant  should  have  execution  against  re- 
spondents, but  that  he  **  recover  of  respondents 
and  of  the  said  Andrew  Scull  and  his  sureties  in 
the  bond  filed."  But  such  recovery  could  be  had 
only  by  a  suit  on  the  bond. 

This  case  is  analogous  to  that  of  a  mechanic's 
lien  where  security  has  been  entered  under  the  Act 
of  August  1,  1868  (Purd.  Dig.  1037,  pi.  62).  and 
the  property  released.  In  such  case  all  remedy 
against  the  property  is  gone  and  the  claimant 
must  proceed  on  the  bond. 

Hoffman  v.  Haines,  8  Phila.  Rep.  248. 
Sepel  V.  Wierman,  Id.  26. 
Even  if  the  judgment  in  this  case  be  conclusive, 
the  Court  have  power  to  set  aside  the  execution. 
Arthur  if.  Burton,  contra. 
The  writ  of  attachment  provided  by  the  Act  of 
13  June,  1836  (supra),  contains  a  clause  of  sum- 
mons against  the  master  and  owners.     It  was  in- 
tended to  supply  the  place  of  a  writ  of  attach- 
ment and  the  monitiou  used  by  the  Admiralty 
Courts 

Report  of  Commissionere  to  revise  Civil  Code,  p. 

719,  citing- 
Act  27  March,  1784,  Laws  of  Pa.,  Carey  &  Bioreu's 

E*^.  vol.  2,  p.  475. 
Act  9  Feb.  1793,  Laws  of  Pa.,  Carey  &  Bioren's  Ed. 

vol.  4,  p.  2t){>. 
Hall's  Admiralty  Prnotic«,  pp.  132,  133. 
In  obedience  to  the  summons  Andrew  Scull 
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appeared  aud  made  answer,  and  a  trial  was  bad 
upon  the  merits.  The  suit  was  therefore  in 
personam  as  well  as  in  rem,  and  the  judgment 
was  properly  rendered  against  the  respondents 
and  can  be  enforced  by  execution  against  their 
property, 

1  Conkling'«  Adm.  Prac.  Ed.  1848.  Tit.  "  Moni- 

tion," p.  486. 

2  Id.  Tit.  "  Final  Process,"  p.  773. 

2  Parson's  Mar.  Law.  Ch.  iii.  Sec.  vi.  p.  691. 

Kewell  V.  Morton,  3  Wall.  26. 

Steaiul>oat  Buinrt,  9  Id.  237. 

Cooper  V.  ReynoTds,  10  Id.  308. 

DaMett  v,  Creighton,  2Troabat  &  Haly,  838. 

Childst;.  Digby,  12H.  23. 
The  13th  section  of  the  Act  of  13  Jnne,  1836 
(Pnrd.  Dig.  96,  pi.  17),  gives  the  Court  power 
to  pronounce  the  same  final  decree  and  enforce 
the  same  by  like  process  as  a  Court  of  Admiralty 
miirht  do.  Upon  a  final  decree  in  a  Conrt  of 
Admiralty  in  such  a  case,  the  Court  can  issue  a 
writ  of  execution  in  the  nature  of  &  fieri  facias. 

Admiralty  Rales  of  U.  S.  Courts,  Rnle  21. 
The  entry  of  the  bpnd  in  this  case  is  not  analo- 
gous to  the  entry  of  a  bond  for  the  release  of  a 
mechanic's  lien.  A  mechanic's  lien  is  not  served 
upon  the  defendant,  nor  does  he  appear.  After 
a  8ci.  fa,  and  service  on  defendant,  no  bond  can 
be  entered. 

Hood  r.  Building  Ass'n,  9  Pbila.  105. 
The  judgment  entered  by  the  District  Court 
was  a  general  judgment  against  respondents,  as 
well  as  a  special  d^ree  that  he  recover  of  the 
principal  and  sureties  in  the  bond.  It  has  been 
nflBrmed  by  the  Supreme  Courts  of  Pennsylvania 
and  of  the  United  States,  and  this  Court  has  now 
uo  power  to  set  it  aside. 

Noonan  v,  Bradley,  12  Wall.  129. 

Catliu  V.  Robiuaon,  2  W.  379. 

Mathers  r.  Patterson,  9  C.  485. 

Horner  r.  Hower,  3  Wr.  126. 

Steamer  Dictator  v.  Heath,  6  Sm.  290. 

Henry  Flanders,  in  reply. 
The  practice  of  our  Courts  under  the  Act  of 
13  June,  18o6,  is  analogous  to  the  practice  of 
Courts  of  Admiralty,  which  have  always  held 
that  where  a  stipulation  is  entered  into  for  the 
release  of  a  vessel  all  remedy  against  the  vessel 
is  gone,  and  she  cannot  again  be  seized  by  pro- 
cess of  the  Court  in  the  same  suit. 

The  Kalamazoo,  9  Bng.  L.  &  E.  Rep.  557. 

The  Wild  Ranger,  Lnshiugtou's  Ad.  Rep.  vol.  2, 

p.  84.  • 
The  Union,  4  Blatohford's  C.  C.  Rep.  90. 
The  White  Squall,  Id.  103. 

C.  A.  T. 
Nov.  25.  The  Court.  This  was  originally 
an  attachment  under  the  Act  of  13  June,  1836, 
against  the  new  schooner  called,  or  intended  to 
be  called,  the  "  Maggie  Cain,"  and  the  defend- 
ants as  owners  or  reputed  owners  and  master. 
The  vessel  was  released  on  the  defendants'  giving 
bond  under  the  provisions  of  the  Act,  and  the 


case  proceeded  to  a  judgment  or  decree  against 
the  defendants  and  the  sureties  in  the  bond,  for 
the  sum  of  $3373.01,  with  interest  and  costs. 

The  defendants  now  move  to  set  aside  the  judg- 
ment and  decree  on  the  ground  that  after  bond 
had  been  given  and  the  vessel  released,  the  plain-* 
tiff  should  have  brought  an  action  on  the  bond, 
and  should  not  have  pursued  the  attachment  to 
a  decree  or  judgment,  and  that  it  is  now  the  duty 
of  the  plaintiff  to  proceed  on  the  bond< 

That  an  action  on  the  bond  could  have  been 
maintained  we  do  not  doubt,  and  perhaps  it  may 
be  deemed  the  better  mode  of  proceeding  in  a 
case  of  this  character,  but  we  have  to  deal  with 
this  matter  as  we  find  it,  and  to  set  aside  this 
judgment  and  execution  might  be  bringing  into 
question  not  only  the  decision  of  the  District 
Court,  which  entered  the  judgment,  but  also  those 
of  the  Supreme  Court  of  Pennsylvania  and  the 
Supreme  Court  of  the  United  States,  both  of 
which  have  affirmed  it 

Though  it  has  been  decided  that  a  proceeding 
under  this  Act  is  not  a  proceeding  in  Admiralty 
(Roach  v.  Chapman,  22  Howard,  129;  Seal  1  v. 
Shakespear,  25  P.  F.  Sm.  297).  yet  the  Act  pro- 
vides that  '*  upon  the  return  of  any  such  writ  such 
further  proceedings  may  be  had  for  the  recovery 
of  the  debts  aforesaid  as  are  usually  had  in  Courts 
of  Admiralty,  and  for  the  recovering  of  mariners' 
wages  and  other  debts  actually  contracted  apon 
the  high  seas."  That  it  was  competent  for  the 
Legislature  to  fasten  upon  a  statutable  remedy  of 
this  character  the  mode  of  procedure  in  Courts 
of  Admiralty  cannot  be  questioned.  In  admi- 
ralty the  decree  is  not  only  against  the  defend- 
ants in  the  proceeding,  but  also  against  the  stipu- 
lators upon  whose  intervention  the  property  or 
persons  of  the  defendants  were  released ;  and  one 
of  the  rules  of  the  Court  of  Admiralty  is,  *'  In  all 
cases  of  a  final  decree  for  the  payment  of  money, 
the  lilieilaiit  shall  have  a  writ  of  execution  in  the 
nature  of  a  fieri  facias,  commanding  the  mar- 
shal or  his  deputies  to  levy  and  collect  the  amount 
thereof  out  of  the  goods  and  chattels,  lands  and 
tenements,  or  other  real  estate  of  the  defendants 
or  stipulators." 

The  proceedings  in  this  case  having  been  car- 
ried on  after  the  manner  of  proceedings  in  admi- 
ralty, and  a  judgment  rendered  in  conformity 
therewith,  which  has  been  affirmed  by  the  highest 
tribunals  in  the  land,  and  this  Court  having  be- 
come the  legal  succe.^sor  of  the  Court  in  which  the 
decree  or  judgment  was  originally  entered,  for  the 
purpose  of  carrying  this  judgment  into  effect  by 
execution,  we  find  no  reason  for  interfering  with 
the  judgment  as  it  has  come  to  us  by  transfer  to 
this  Court. 

We  limit  this  decision  to  the  particular  case 
which  is  before  us,  for,  as  has  already  been  inti- 
mated, there  may  be  a  proceeding  on  the  bond 
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directed  to  be  giveu  by  the  Act  where  the  vessel 
is  discharged  from  the  attachment,  which  would 
be  eqaallj  effective  in  givinj?  a  remedj  to  a  cred- 
itor, and  which  wonld  be  more  in  conformity  with 
the  usual  modes  of  procedure  iu  the  Courts  of 
TeDnsylvania.  ' 

Rale  discharged. 

OpioioQ  by  Pxircb,  J.,  in  full. 


C.  P.  No.  3.  Nov.  25. 

Stover  v.  8  torer,  defendant,  and  the  Tradesmen's 

Saving  Fund  Association,  garnishee. 
Attachment  execution  against  stock — Act  of  June 

16,  1836 — Form  of  fi,  fa,  against  stock  in 

corporation — Practice,  where  the  stock  has 

been  assigned  to  corporation    as  collateral 

security. 

Rule  to  set  aside  ^.  fa. 

Attachment  execution  against  stock  of  the 
defendant  in  the  corporation,  garnishee,  held  by 
it  under  an  assignment  thereof  as  collateral 
security  for  a  loan.  This  fact  being  admitted  in 
the  answer,  judgment  was  obtained  against  the 
garnishee  and  execution  awarded  for  the  sale  of 
the  stock,  subject  to  all  liens  and  rights  of  said 
garnishees. 

The  fi.  fa,  commanded  the  sheriff  to  levy  upon 
"  the  goods  and  chattels,  lands,  and  tenements  of 
the  Tradesmen's  Saving  Fund  and  Loan  Asso- 
ciation, garnishees  of  Henry  Stoever,  to  wit,  seven 
shares  in  the  seventh  series  and  six  shares  in  the 
eighth  series  of  the  capital  stock  of  the  said  asso- 
ciation in  the  hands  of  the  said  association  iu  the 
name  of  the  said  H.  Stoever." 

Fell  and  Moore,  for  the  rule.  The  fi.  fa,  is 
in  direct  violation  of  §  38  of  the  Act  of  June  16, 
1836  (Purd.  Dig.  640,  pi.  36),  which  provides 
that  the  fi.  fa.  in  such  case,  shall  issue  against 
"  the  original  defendant." 

Itich,  contra.  This  form  of  fi,  fa.  has  been 
used  for  twenty  years. 

Rule  absolute. 


C.  P.  No.  3.       Yonng  v.  Lindsay.  Oct.  14. 

Opening  judgment  confessed  by  attorney  against 

defendant's  interest  —  Neglect  of  counsel  — 

Practice, 

Rule  to  open  judgment 

In  this  case,  the  attorney  who  had  previously 
conducted  the  case  for  defendant  appeared  in  open 
court,  when  the  ease  was  called  for  trial,  and  con- 
fessed judgment  against  his  client.  The  deposi- 
tions of  defendant,  taken  under  this  rule,  showed 
a  defence  on  the  merits,  and  that  defendant  had 
received  notice  from  his  former  attorney  saying  he 
would  move  for  a  new  trial. 


A.  Thompson,  for  the  rule. 
C.  Stein,  contra.   In  Pennsylvania  an  attorney 
has  plenary  power  in  conducting  a  suit. 
Staokhouse  v,  O'Hara's  Ez'rs,  2  Har.  89. 
Lynch  v.  Com'th,  16  8.  &  R.  368. 
The  remedy  is  against  the  attorney. 

C.  A.  V. 
October  21.    Rule  absolute. 
[See  Sherman  r.  Brenner,  1  Wbeklt  Notbs,  193; 
Mooney  v,  Carlin,  Id.  92 ;  Shoemaker  v,  Boal,  Id.  154; 
Levin  v.  Graham,  388 ;    Mock  v.  Edwards,  2  Id.  247, 
535.] 


C.  P.  No.  3.  Nov.  4  and  25. 

Tolman  v.  Smythe. 
Partnership — Joint  liability  of  partners — Con- 
tribution— Right  to  contribution,  as  between 
late  partners,  does  not  exiat  until  actual  pay- 
ment by  one — Promissory  note — Holder  for 
collection  only. 

Rule  for  judgment  for  want  of  a  suflBcient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  by  holder 
against  maker.  The  affidavit  of  defence  set  forth 
that  plaint  iff  was  a  holder  for  collection  only,  the 
real  owner  of  the  note  in  suit  being  one  Reed ; 
that  the  note  had  been  given  to  Reed  by  defend- 
ant in  part  payment  for  Reed's  interest  in  the 
"  Herald  Publishing  Company ;"  that  at  the 
time  of  giving  the  note  "  Reed  was  to  be  respon- 
sible for  the  result  of  a  liljel  suit  then  pending  in 
the  Court  of  Common  Pleas  No.  4 ;"  that  a  ver- 
dict and  judgment  in  said  suit  were  afterwards 
recovered  against  said  company,  for  one-third  of 
which  Reed  was  really  responsible,  but  that  de- 
fendant would  be  compelled  to  pay  the  whole 
amount  thereof;  and  that  one-third  of  said  judg- 
ment was  greater  than  the  amount  of  the  note  in 
suit. 

A  supplemental  affidavit,  being  ordered,  set 
forth  that  Reed  was  a  former  partner  of  defendant, 
and  was  liable  as  such  partner  under  the  judgment 
in  the  said  libel  suit;  that  Reed  was  insolvent, 
and  the  defendant  had  been  threatened  with  an 
execution  for  the  whole  amount  of  the  said  judg- 
ment 

H,  Budd,  Jr,,  for  the  rule.     (1)  If  the  de- 
fendant, by  his  affidavits,  claims  contribution  as 
between  partners,  the  right  to  contribution  does 
not  exist  until  actual  payment     Mere  liability  is 
not  sufficient     Non  constat  that  the  whole  sum 
will  not  be  levied  against  Reed.     (2)  There  is 
no  express   promise  to  indemnify  averred,  the 
affidavit  merely  stating  that   Reed  *'  was  to  be 
responsible,"   etc.     Moreover  there  can  be  no 
contribution  between  tort  feasors.    He  cited^ 
Maxwell  r.  Jamison,  2  B.  &  Aid.  51. 
Cummingd  v,  Uackley,  8  Johns.  202. 
Merryweather  t;.  Nixon,  8  T.  R.  186. 
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Arnold  v,  Cliffoid,  2  Samuor,  238. 
J.  C,  Eedheffer,  contra. 
The  Court  gave  jadgmeot  on  the  first  gronnd 
of  plaintiiT's  argament. 
Rule  absolute. 


C.  P.  No.  3.       Sanborn  v.  Petty.  Nov.  25. 

Opening  jvigment  against  garnishee  in  attach- 
ment execution — What  will  excuse  failure  to 

appear —  Practice. 

Rule  to  open  judgment. 

Attachment  execution  against  Odelheim,  de- 
fendant, and  Petry,  garnishee.  The  writ  was 
duly  served  on  the  garnishee,  and  judgment  was 
taken  against  him  for  want  of  an  appearance, 
and  execution  issued.  From  the  deposition  of 
the  garnishee  taken  in  support  of  this  rule,  it 
appeared  that  he  had  no  property  of  defendant 
in  his  hands  at  the  time  of  the  service  of  the 
writ ;  that  he  was  a  foreigner  and  did  not  know 
the  meaning  of  the  word  garnishee  ;  that  he  met 
plaintiff  and  told  him  he  had  no  effects  of  the  de- 
fendant in  his  possession ;  that  plaintiff  replied 
*'all  right,'' and,  relying  on  such  statement,  de- 
ponent gave  himself  no  further  anxiety  about 
the  matter  until  the  execution  was  levied. 

Bayley,  for  the  rule. 

Jennison,  contra.  The  effect  of  the  garnishee 
entering  no  appearance  is  equivalent  to  an  ad- 
mission of  assets  of  defendant  in  his  hands. 

Rule  absolute. 


C.  P.  No.  3.         Taylor  v.  North.         Nov.  25. 

Warranty  —  Representation —  Warranty  as  to 
quality — Goods  ordered  at  a  distance  without 
opportunity  of  inspection —  Vendor  and  pur- 
chaser^'Affidavit  of  defence — Particularity, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit and  supplemental  affidavit  of  defence. 

Upon  a  former  hearing  of  this  case  (reported 
ante,  p.  77.  9.  r.)  the  Court  ordered  a  supple- 
mental affidavit,  which,  having  been  filed,  set 
forth  thttt  the  wood  work  for  which  the  notes  in 
suit  were  given  was  ordered  by  defendant  at  New 
York  to  be  thereafter  shipped  from  Williamsport, 
Penna.,  to  Brooklyn,  N.  Y.,  upon  a  verbal  agree- 
ment by  the  plaintiff  that  the  same  was  to  be  of 
first  quality  and  thoroughly  seasoned ;  that  upon 
delivery  of  the  goods,  defendant  discovered,  after 
be  had  given  the  notes,  that  they  were  of  infe- 
rior quality  and  not  thoroughly  seasoned,  in  con- 
sequence of  which  the  defendant's  houses,  in  the 
erection  of  which  the  material  was  used,  were 
depreciated  in  value  and  sold  for  a  less  price 
than  would  have  been  obtained  had  the  goods 
been  as  ordered  and  agreed  on.  The  defendant 
claimed  to  set  off  his  damage  as  follows  :  '*  The 
whole  amount  of  material  purchased  amounted  to 


$15,000  to  $20,000,  and  the  damage  sustained 
was  at  least  $3000." 

Lister,  for  the  rule.  The  supplemental  affida- 
vit is  not  more  specific  than  the  original.  The 
defendant  does  not  set  forth  a  special  warranty, 
nor  say  when  the  goods  were  delivered,  nor 
that  he  refused  to  accept  them,  or  objected  to 
the  quality ;  and  the  damages  are  lumped  at  a 
gross  sum  without  explanation. 

Lockwood,  contra.  A  special  warranty  need 
not  be  proved  when  the  contract  was  executory 
for  future  delivery  of  goods  which  the  purchaser 
had  no  opportunity  to  inspect 

Rule  discharged. 

[The  rulings  on  this  point  are  not  uniform.  See 
Nagle  V.  Potter,  aHte,  26;  Dodd  v.  Kirk,  2  Wbbrlt 
Notes,  260  ;  Shoemaker  r.  Pajnter,  Id.  Ill ;  Iron  Co. 
V,  Fiegel,  Id.  154  ;  Robertson  v.  Scliwening,  1  Id.  94  ; 
Cnnninghaui  i?.  Welsh,  Id.  315 ;  Pox  v.  Paynter,  Id. 
373  ;  Broderiok  i;.  Mo  Henry,  446  ;  Kollook  v.  Know  an. 
Id.  514 ;  and  other  oases  referred  to  in  Index  to  Vols. 
I.  and  II.,  tit.  •*  Vendor  and  Parchaae.r."] 


C.  P.  No.  3.   Pollock  V.  Association.         Oct.  28. 

Affidavit  of  defence  law — A  suggestion  of  defence 

should  be  specific. 

Rule  for  judgment  for  want  of  a  sufiBcient  affi- 
davit of  defence. 

Assumpsit  on  a  book  account. 

A  suggestion,  sworn  to  by  defendant,  was  filed, 
wherein  he  staled  that  he  was  instructed  and  be- 
lieved that  the  plaintiff  was  not  entitled  to  have 
judgment. 

\V.  H,  Redheffer,  for  the  rule.  The  defendant 
should  have  stated  why  the  plaintiff  is  not  entitled 
to  judgment. 

Harrington,  contra.  The  suggestion  means 
simply  that  the  copy  filed  is  not  sufficient  to 
warrant  judgment  for  want  of  an  affidavit  of  de- 
fence 

The  Court  granted  the  defendant  a  week  in 
which  to  make  bis  suggestion  more  specific. 


C.  P.  No.  3.  Oct.  28. 

American  Snit  Mannfaotnring  Company  y.  Ben- 
jamin Blair,  trading  nnder  the  name  of  hif 
wife.  H.  Blair. 
Affidavit  of  defence — Feme  sole  trader — Staie- 
menis  sufficiently  specific. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  book  account 

The  copy  of  book  entries  filed  was  headed  as 

follows : — 

"M.  Blair  to  American  Snit  Manufacturing  Co.,Dr.^ 

The  affidavit  of  defence  alleged,  inter  alia,  that 

the  goods  were  sold  and  delivered  to  M.  Blair, 

defendant's  wife,  who  carried  on  business  as  a 
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feme  sole  trader  under  the  Act  of  April  3.  1872, 
having  fullj  complied  with  its  provisions;  that 
the  goods  were  purchased  bj  her  as  Fiich  feme 
sole  to  use  in  her  business,  and  the  debt  is  her 
own,  contracted  by  her  for  the  purposes  of  the  said 
business.  A  supplemental  affidavit  of  defence 
alleged  that  she  carried  on  the  business  entirely 
on  her  own  account,  with  funds  or  capital  fur- 
nished neither  directly  nor  indirectly  by  her  hus- 
band, but  which  were  her  own  separate  moneys. 

Tim,  for  the  rule.  The  affidavits  do  not  state 
whether  the  wife  used  her  own  separate  earnings 
or  moneys  in  commencing  the  said  Hbsiness  as  a 
feme  sole  trader,  and  whether  she  did  so  continu- 
ously to  the  present. 

Eich,  contra. 

Rule  discharged. 


C.  P.  No.  3.     Taylor  v.  Foulkrod.  Oct.  28. 

Scire  facias  sur  mortgage — Default  in  payment 

of  interest  —  Discontinued  suit  which  was 

pending  at  the  time  the  interest  became  due. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Scire  facias  sur  mortgage,  containing  a  clause 
that  in  default  of  payment  of  interest  the  whole 
amount  should  become  due.  The  affidavit  of  de- 
fence alleged  that  a  suit  had  been  brought  on  the 
same  mortgage  to  No.  626,  June  Term,  1875,  in 
Common  Pleas  No.  1,  had  been  put  at  issue  and 
ordered  for  trial,  but  subsequently  was  discon- 
tinued. There  had  been  no  default  in  the  pay- 
ment of  interest  since  this  discontinuance,  and  the 
present  suit  was  upon  a  default  in  the  payment  of 
interest  which  had  occurred  during  the  pendency 
of  the  former  suit. 

Dedrick,  for  the  rule. 

E.  11    Worrall,  contra. 

Rule  absolute. 


C.  P.  No.  4.  Nov.  18. 

Schiller  Eeading  and  Benevolent  Association 

y  Tost»  Klanss,  et  al. 

Affidavit  of  defence — Promissory  note — 

Forgery — Joint  endorser. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  by  holder 
against  maker  and  endorsers. 

The  affidavit  of  Johann  Klanss,  one  of  the  de- 
fendants, set  forth  that  the  note  was  drawn  as 
follows :  '*  Six  months  after  date  I  promise  to 
pay  to  the  order  of  myself  and  Johann  Klauss  and 
Joseph  Schuier  one  hundred  jj^jf  dollars,  with  law- 
ful interest,  without  defalcation,  value  received, 
payable  at — .  (Signed)  Joseph  Yost.  (Endorsed) 
Joseph  Yost,  Joun  Klauss,  Joseph  Schuler  "; 


and  averred  that  the  deponent  had  never  received 
any  considenition  for  the  said  note  from  the  associa- 
tion, plaintiff;  that  the  plaintiff  was  not  holder 
of  the  said  note  for  value  in  the  ordinary  course 
of  business,  having,  as  deponent  believed,  re- 
ceived the  said  promissory  note  from  the  maker 
thereof,  from  the  deponent,  or  from  Joseph  Schu- 
ler; farther,  "that  at  the  time  the  deponent 
signed  the  suid  note  he  did  so  with  the  express 
understanding  that  the  note  would  be  endorsed 
by  Joseph  Sehuler  before  deponent  could  he  held 
liable  as  a  joint  endorser  of  said  note'' ;  that  de- 
ponent was  informed  and  believed  that  the  name 
of  said  Schuler  was  a  forgery;  that  said  Schuler 
denied  that  he  ever  signed  the  said  note  as  one  of 
the  joint  endorsers  thereof;  also,  that  the  notice 
of  protest  of  the  note  in  suit  received  by  deponent 
did  not  name  the  plaintiffs,  who  sued  as  an  incor- 
porated society,  as  the  holder  of  said  note,  but 
one  Pfaff,  trustee  of  the  same  ;  and  further  averred 
that  deponent  was  not  severally  liable,  being  only 
a  joint  and  not  a  several  iudorser. 
.    Emlen,  for  the  rule. 

Staake,  contra. 

Rule  discharged. 


0.  P.  No.  4.    Blanco  v.  Bosch  et  al.         Nov.  25. 
Capias-^ Act  of  12  July,  1842— J c^  of  June  13, 
1836 — There  can  be  no  arrest  for  debt  ariS' 
ing  ex  contractu  without  the  warrant  of  d 
Judge,  founded  upon  an  affidavit,  bringing  the 
case  within  the  Act  of  12  July,  1842,  §  3. 
Rule  to  set  aside  special  capias. 
In  this  case  a  summons  case  had  been  issued 
October  14th,  1876,  which  was  returned  ''nihil 
habet.^*   On  November  11th  the  plaintiff  filed  the 
following  affidavit : — 

Bentaro  Blanco,  the  above-named  plaintiff,  being 
duly  sworn  according  to  law,  doth  depose  and  say  that 
the  defendants  are  justly  indebted  to  him  in  tlit)  satu 
of  $140.*25  for  services  as  cook,  and  that  they,  th«  said 
defendants,  are  about  to  quit  the  commonwealth  with- 
out leaving  sufficient  real  or  personal  estate  therein  to 
satisfy  said  demand,  as  he,  the  said  plaintiff,  ^rily 
believes.     (Sworn,  etc.)  Bbntdro  Blanco. 

Upon  which  affidavit  a  special  capias  was  issued 
by  virtue  of  which  one  of  the  defendants  was  ar- 
rested. These  proceedings  were  had  in  pursuance 
of  the  provision  of  the  Act  of  13th  June,  1836, 
§  24  (Purd.  Dig.  47,  pi.  40). 

Charles  H,  Russell  (with  whom  was  J.  G. 
BrinckU),  for  the  rule. 

The  Act  of  July  12,  1842,  §  1  (Purd.  Dig.  49, 
pi.  61),  has  abolished  imprisonment  for  debt  in 
all  cases,  except  those  specially  provided  for  by 
warrant  of  arrest. 

Berger  v.  Small,  3  Wr.  315. 
Kelly  V,  Henderson,  1  Barr,  495, 
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As  to  suflBciencj  of  affidavit,  see — 
Bromiey  r.  Joseph,  3  Whar.  10. 

[No  counsel  appeared,  contra.] 

C.  A.  V. 

Nov.  27.  Thi  Court.  It  is  very  strange  that 
any  one  who  has  ever  read  the  Act  of*  12th  Jalj, 
1842,  abolishing  imprisonment  for  debt  in  Penn- 
sylvania (except  in  the  enumerated  cases  for  which 
special  proceedings  are  provided  before  a  Judge), 
should  suppose  the  old  writs  of  capias  to  be  still 
in  force  as  a  remedy  for  the  recovery  of  debts 
founded  upon  contract.  They  were  so  completely 
cut  up  by  the  roots  and  prohibited  by  the  Act  of 
1842,  which  was  a  statute  distinctly  marking  not 
only  a  legal  reform,  but  a  great  social  change, 
that  it  may  well  be  wondered  why  the  ghosts  of 
these  decapitated  tyrants  should  be  permitted  at 
this  time  of  day  to  stalk  about  the  courts,  and  to 
frighten  debtors  by  the  exhibition  of  their  harm- 
less terrors.  Nevertheless,  Benturo  Blanco,  by  the 
aid  of  his  attorney,  a  prothonotary's  clerk,  and  a 
sheriflTs  officer,  has  been  enabled  in  the  present 
case  to  dig  up  one  of  these  ancient  but  long 
buried  instruments  of  torture,  and  to  apply  it  so 
vigorously  to  the  body  of  his  adversary  as  to  com- 
pel him  to  come  for  relief  to  the  bar  of  this 
Court. 

This  has  been  done  under  the  supposition  that, 
although  imprisonment  for  debt  has  been  abolished 
in  this  State,  yet  the  24ih  section  of  the  Act  of 
June  13th,  1836,  which  authorized  a  special  capias 
against  a  defendant  after  suit  commenced  by  sum- 
mons, on  the  plaintiflfs  making  affidavit  that  the 
defendant  was  about  to  quit  the  Commonwealth 
without  leaving  sufficient  estate  therein  to  satisfy 
the  plain tififs  demand,  has  survived  the  radical 
change  which  overthrew  the  old  order  of  things, 
and  is  still  in  force.  A  more  unfounded  pretence 
or  a  more  absurd  claim  was  never  put  forward. 
The  24th  section  of  the  Act  of  i3th  June,  1836, 
was  a  part  of  the  system  then  in  force  for  the 
commencement  of  personal  actions,  a  system  which 
permitted  a  plaintiff  at  his  election  to  commence 
any  personal  action  either  by  a  summons  or  a  ca- 
pias. All  the  provisions  of  the  Act  of  1836  upon 
this^ubject,  so  far  as  they  relate  to  arrests  upon 
writs  of  capias  in  actions  for  the  recovery  of  debts 
founded  upon  contract,  were  forever  swept  out  of 
existence  Jby  the  Act  of  1842.  This  is  so  plainly 
written  upon  the  fuce  of  the  Act  that  he  who  runs 
may  read,  and  all  plaintiffs,  attorneys,  clerks,  and 
sheriff's  officers  would  do  well  to  take  notice  of  it, 
if  they  would  avoid  becoming  defendants  them- 
selves. The  personal  liberty  of  the  debtor  is  no 
longer  at  the  mercy  of  his  creditor,  and  no  man 
can  now  be  lawfully  arrested  in  Tennsylvania  for 
debt  without  the  warrant  of  a  Judge  founded  upon 
an  affidavit  which  brings  the  debtor  within  the 
meshes  of  the  3d  section  of  the  Act  of  1842. 

Rule  absolute. 

Opinion  by  Thayer,  P.  J. 


m.  S).  district  ©ourt— 
^trmiraltg. 


Hart  et  al.  v.  Schooner  Enterprise. 

Jurisdiction  in  admiralty — Ships  and  shipping-^ 
Maritime  contracts — Lien  on  vessel  of  crew^s 
wages — Contract  by  charterer —  What  are  mar^ 
itime  services. 

Hearing  on  libel  and  answer. 

Suit  for  seamen's  wages.  The  libel  alleged, 
that,  the  vessel  being  at  the  port  of  Philadelphia 
arid  bound  on  a  voyage  thence  to  ports  on  Ches- 
apeake Bay  and  elsewhere  and  return,  the  mas- 
ter, by  himself  or  his  agent,  hired  the  libellants 
to  serve  as  seamen  during  the  said  voyage  ;  that 
no  shipping  articles  were  signed,  and  that  libel- 
lants had  duly  performed  the  voyage  and  were 
justly  entitled  to  their  wages,  etc. 

The  answer  of  the  Master  set  forth  that  before 
the  alleged  hiring  the  vessel  had  been  duly  char- 
tered by  the  owners,  and  that  the  charterer  agreed 
to  pay  for  its  use  and  all  expenses  of  the  voyage, 
including  the  wages  of  respondent;  that  the 
charterer  was  on  board  from  the  beginning  of  the 
voyage  all  the  time,  and  had  full  control  over  the 
vessel ;  respondent,  as  navigator,  merely  having 
authority  to  dismiss  any  of  the  crew  who  misbe- 
haved ;  that  libellants  bajj  not  been  hired  by  the 
owners  nor  by  their  agent,  but  by  the  charterer; 
that  they  knew  that  the  vessel  was  chartered  and 
were  notified  that  they  must  look  for  their  wages 
to  the  charterer  and  not  to  the  respondent ;  that 
the  vessel,  moreover,  was  not  chartered  for  any 
maritime  adventure  or  voyage,  but  that  libellants 
were  employed  as  laborers,  to  go  on  the  vessel 
through  the  Delaware  Canal,  to  obtain  a  cargo 
of  oysters,  and  not  to  transport  them  to  any 
maritime  port,  but  to  convey  them  to  Jones 
Creek  on  Delaware  Bay,  and  there  plant  them, 
and  that  the  vessel  had  been  so  engaged  in  the 
business  of  planting  oysters. 

Jiich  and  Driver ,  for  libellants. 

Flanders,  contra,  argued  that  the  vessel  was 
not  liable  because  no  one  but  the  Master  could 
create  a  lien,  and  the  contract  in  this  case  was 
made  by  libellants  with  the  charterer,  and  that 
the  Court  had  no  jurisdiction  because  the  ser- 
vices were  not  maritime. 

The  Court  (Cadwalader,  J.)  was  of  opinion 
that  the  vessel  was  charged  with  the  debt,  and 
that  the  services  performed  were  maritime  ser- 
vices. 

Decree  for  libellants,  with  costs. 
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g)upreme  €ourt^ 


Oct.  &  Nov.  '76, 145. 

.    Federal  Ins.  Co.  y.  Bobinson. 


Oct.  4. 


Usury —  Usurious  interest —  Whether  recover- 
able when  paid  under  process  of  law — Act  of 
May  22,  185S,  §  2,  interpreted — Execution, 

Altboagli  it  is  a  rale  of  law  that  usarions  interest, 
even  if  voluntarily  paid,  can  be  recovered,  yet  if  it  is 
paid  upon  process  of  execution  without  collusion,  it 
cannot  be  recovered  back  in  a  new  action.  The  remedy 
of  the  defendant  was  an  application  to  the  Court  to 
open  the  judgment. 

Error  to  the  Common  Pleas,  No.  1,  of  Alle- 
gheny County. 

Case  by  Eccles  Robinson  against  the  Federal 
Insurance  Company,  to  recover  $360  usurious  in- 
terest 

In  July,  1873,  Robinson  borrowed  of  the  com- 
pany, defen^^nt,  $4140,  giving  as  security  for  the 
repayment  thereof  his  judgment  bond  condi- 
tiouec^  for  the  payment  in  two  years  of  $4500, 
at  six  per  cent  interest  payable  semi-annually. 
This  transaction  was  in  effect  a  usurious  loan  of 
$4500  at  ten  percent,  interest,  the  company  with- 
holding $360,  the  difference  between  $4140  and 
$4500,  this  being  the  extra  four  per  cent  upon 
the  $4500  for  two  years.  Robinson  failing  to 
pay  the  second  instalment  of  interest,  judgment 
was  entered  on  the  bond,  and  a  fi.  fa.  was  issued 
in  execution.  A  return  of  nulla  bona  having 
been  made  to  this  fi,  fa.,  an  attachment  execu- 
tion was  issued,  Jas.  P.  Speer,  John  P.  Speer, 
and  five  others  being  summoned  as  garnishees. 
Robinson  had  no  notice  of  this  latter  proceeding. 
Judgment  was  recovered  against  the  garnishees, 
and  the  amount  thereof  was  paid  to  Jas.  P.  Speer, 
to  whom  t]^e  Insurance  Co.  had  assigned  the 
claim.  This  action  was  brought  to  recover  the 
$360  usurious  interest  retained  by  the  Insurance 
Co.,  when  the  loan  was  made. 

The  defendants  presented,  inter  alia,  the  fol- 
lowing point:  (1)  The  usnrious  interest  must 
have  been  paid  voluntarily  to  entitle  the  plaintiff 
to  recover.  Answer.  As  this  point,  under  the  evi- 
dence, is  intended  to  mean  that  becanse  the  judg- 
ment bond  given  by  the  plaintiff  was  paid  by  com- 
pulsion or  process  of  law,  the  plaintiff  cannot  re- 
cover, we  are  compelled  to  refuse  it  The  fact 
that  a  party  who  iias  entered  into  a  usurious  con- 


tract with  another,  does  not  pay  it  voluntarily, 
but  is  compelled  to  do  so  by  legal  process,  will 
not  prevent  his  recovering  back  the  usurious  in- 
terest if  suit  is  brought  within  the  time  limited 
by  law. 

Yerdict  for  the  plaintiff  for  $370. 80,  the  amount 
of  the  claim  with  interest  from  July,  1873,  and 
judgment  thereon.  The  defendant  took  this 
writ,  assigning  for  error,  inter  alia,  the  answer 
to  his  first  point 

S.  C.  Schoyer,  for  the  plaintiff  in  error. 

It  is  necessary,  in  order  to  recover  in  a  case 
like  this,  that  the  plaintiff  "should  have  volun' 
/anVy  paid  the  whole  debt  or  sum  loaned,  together 
with  interest  exceeding  the  lawful  rate." 
Act  of  May  22, 1858,  §  9  (P.  L.  622). 

W.  H.  McOary,  contra. 

Usury  is  prohibited  by  the  law  as  a  public  evil, 
and  when  it  is  taken  against  the  statutory  prohi- 
bition, the  taker  is  to  be  held  as  one  wrongfully 
in  possession  of  his  neighbor's  property.  This 
principle  of  the  law  is  not  affected  by  the  Act  of 
1858,  but  only  the  extent  of  its  application. 

Lucas  V.  Bank,  28  Sm.  232. 
Campbell  v.  Sloan,  12  Id.  481. 

Oct  16.  The  Court.  While  it  is  well  settled 
as  a  general  principle  that  money  voluntarily  paid 
upon  a  claim  of  right  cannot  be  recovered  back, 
an  exception  has  been  recognized  in  the  case  of 
usury  so  paid.  The  reason  of  this  exception  is 
stated  to  be,  that  it  is  money  obtained  by  oppres- 
sion, and  by  taking  advantage  of  the  distresses 
of  others  in  violation  of  a  law  made  for  their  pro- 
tection. It  is  not,  therefore,  a  voluntary  pay- 
ment, for  the  parties  are  not  in  pari  delicto. 
(Thomas  v.  Shoemaker,  6  W.  &  S.  183.)  The 
Act  of  Assembly  of  May  22,  1858  (P.  L.  622), 
has  not  changed  this  rule,  but  has  put  a  new 
period  of  limitation  to  an  action  to  reclaim  the 
usury,  by  providing  that  "  in  all  cases  where  any 
borrower  or  debtor  shall  heretofore  or  hereafter, 
have  voluntarily  paid  the  whole  debt  or  sum 
loaned,  together  with  the  interest  exceeding  the 
lawful  rate,  no  action  to  recover  back  any  such 
excess  shall  be  maintained  in  any  court  of  this 
Commonwealth,  unless  the  same  shall  have  been 
commenced  within  six  months  from  and  after  the 
time  of  such  payment."  It  is  evident  that  the 
Act,  by  the  use  of  the  word  "voluntarily,"  did  not 
intend  to  limit  the  action  to  cases  of  voluntary 
payment,  though  it  may,  perhaps,  be  argued  that 
the  limitation  is  only  applicable  to  such  cases,  and 
not  to  a  payment  by  duress  or  unlawful  coercion 
of  any  kind. 

There  is  another  i>rinciple,  however,  which  we 
think  is  applicable  to  this  case,  and  ought  to  rule 
it  Money  collected  or  paid  upon  lawful  pro- 
cess of  execution,  cannot  be  recovered  back,  though 
not  justly  or  lawfully  due  by  the  defendant  in  the 
execution  to  the  plaintiff.     The  authorities  for  this 
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position  are  many  and  clear.  (1  Selwyn's  N.  P. 
82 ;  1  Archbold  N.  P.  267 ;  Rapalje  v.  Emory, 
2  Dall.  51,  231 ;  Herring  v.  Adams,  5  W.  &  S. 
459 ;  Mann's  Appeal,  I  Barr,  29 ;  Boas  v.  Up- 
degrove,  5  Ibid.  516.)  In  the  ease  of  Rapalje 
V.  Emory  (supra),  the  money  was  recovered  and 
collected  of  a  garnishee  in  Foreign  Attachment 
in  the  Island  of  St.  Eusta thins.  It  was  held  that 
the  defendant  in  the  attachment  could  not  recover 
it  of  the  plaintiff  though  he  had  no  notice  of  the 
proceeding.  The  reason  is  a  very  obvious  one. 
An  execution  is  the  end  of  the  law.  To  ])ermit 
money  so  collected  or  paid  to  be  reclaimed  in  a 
new  suit,  would  lead  to  indefinite  and  endless  liti- 
gation. If  such  suit  could'  be  maintained,  then 
another  might  be  brought  to  recover  the  money 
paid  on  the  judgment  and  execution  in  it,  and  so 
on  ad  infinitum.  Without  saying  that  a  defend- 
ant would  be  precluded  from  a  recovery  of  usury 
voluntarily  paid  on  a  judgment  entered  on  bond 
and  warrant  of  attorney,  given  for  the  original 
loan,  we  think  the  rule  must  be  different  where 
the  payment  is  made  upon  process  of  execution, 
and 'where  there  is  no  allegation  of  actual  collu- 
sion to  evade  the  statute.  The  remedy  of  the 
defendant  is  an  application  to  the  Court  to  open 
the  judgment.  The  duty  of  the  garnishee  was 
to  notify  him  of  the  attachment,  and  if  he  failed 
in  this  duty,  the  defendant  must  look  to  him  for 
redress  of  the  injury  he  has  suffered  by  his  neglect 

Judgment  reversed. 

Opinion  by  Sharswood,  J.  Williams,  J., 
absent.  i 

[Cf,  Miners'  Trust  Co.  Bank  v.  Roseberry, an/e,  13.] 


Oct.  &  Nov.  '76, 146.  Oct.  10. 

Commonwealth,  ex.  rel.  Attorney  General, 

V.  Kilgore. 

Constitutional  law — Interprelalion  of  section 
2Q  of  the  schedule  to  the  new  constitution — 
Bight  of  officers  elected  prior  to  new  consti- 
tution to  hold  until  end  of^term. 

Section  26  of  the  Schedule  to  the  new  Constitntion 
of  Pennsylvania  provided  that  **all  per.-ious  in  office 
at  the  time  of  the  adoption  of  the  constitution  and  at 
the  first  election  under  it,  shall  hold  their  respect! vh 
offices  until  the  term  for  which  they  ha^e  heen  elected 
or  appointed  shall  expire,  and  until  their  successors 
shall  be  duly  qualified,  unless  otherwise  provided  in 
this  Constitution."  A.  was  elected  Trea>«urer  of  Alle- 
gheny County  in  October,  1871,  liis  term  of  office  to 
begin  on  the  first  Monday  of  March,  1872,  and  to  end 
ou  the  first  Monday  of  March,  1874.  Ue  was  re-elected 
in  October,  1873: 

Held,  thit  on  January  1, 1874,  when  the  new  Con- 
stitution went  into  eflfect,  he  was  not  in  office  as  of  his 
second  term,  and  therefore  could  not  hold  his  office 
until  the  expiration  of  that  term,  under  said  section 
of  the  Schedule. 


Error  to  the  Common  Pleas,  No.  1,  of  Alle- 
gheny County. 

This  was  a  quo  warranto  issued  by  the  Court 
below  on  MarcK  6th,  1876,  in  the  name  of  the 
Commonwealth,  ex.  rel.  Hon.  George  Lear, 
Attorney  General,  against  Samuel  Kilgore,  com- 
manding him  to  show  by  what  authority  he 
claimed  to  exercise  the  oflSce  of  Treasurer  of 
Allegheny  County. 

The  defendant  filed  an  answer,  alleging  that  in 
October,  1871,  he  was  elected  County  Treasurer 
for  a  term  of  two  years,  to  begin  on  the  first 
Monday  of  March,  1872  ;  that  in  October,  1873, 
he  was  reelected  for  another  term  of  two  years, 
to  begin  on  the  first  Monday  of  March,  1874; 
that  by  virtue  of  these  elections  he  was  entitled 
to  hold  the  office  until  his  successor  should  be 
duly  qualified,  which  event,  had  not  occurred, 
whereby,  under  the  Constitution  and  laws  of  the 
Commonwealth,  he  was  entitled  to  hold  the  office 
until  the  first  Monday  of  January,  1877. 

The  Commonwealth  filed  a  replication,  alleging 
that  at  the  general  election  held  in  November, 

1875,  James  G.  Murray  was  elected  County 
Treasurer;  that  he  was  duly  commissioned  and 
qualified  to  hold  the  office  for  the  term  of  three 
years,  l)eginning  on  the  first  Monday  of  January, 

1876,  and  that  the  defendant's  term  of  office  had 
expired;  and  denying  that  the  defendant  was 
entitled  to  continue  in  office  until  the  first  Monday 
of  January,  1877. 

The  defendant  thereupon  filed  a  rejoinder, 
alleging  that  the  election  of  November,  1875, 
was  unauthorized  by  law  and  therefore  void,  and 
further,  that  Murray  was  ineligible  to  the  office 
of  County  Treasurer  in  November,  1875,  because 
he  held  the  office  of  County  Commissioner. 

To  this  rejoinder  the  Commonwealth  filed  a 
general  demurrer. 

The  demurrer  was  overruled  and  judgment 
was  entered  for  the  defendant,  the  Court  filing 
no  opinion,  but  stating  that  they  believed  Murray 
was  ineligible  to  election  to  the  office,  and  for 
this  reason  gave  judgment  against  the  Common- 
wealth. The  Commonwealth  took  this  writ,  as- 
signing for  error  the  judgment  of  the  Court. 

George  Lear,  Attorney  General  (with  him  O. 
Shiras,  Jr.,  and  if.  W.  Acheson),  for  the  Com- 
monwealth. 

Kilgore's  second  term  had  not  begun  on  Janu- 
ary 1,  1874,  when  the  new  Constitution  went 
into  effect,  and  was  therefore  not  protected  by 
sec; ion  26  of  the  Schedule,  which  only  provides 
that  tliose  persons  in  office  at  the  time  of  the 
adoption  of  the  Constitution  and  at  the  first 
election  under  it,  shall  hold  their  offices  until  the 
term  for  which  they  were  elected  expires,  and 
until  their  successor  is  duly  qualified.  After  the 
first  Monday  in  March,  1874,  when  his  first  term 
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expired,  he  could  only  claim  office  until  his  sqc- 
cessor  shonld  be  duly  qualified. 

The  question  of  Murray's  eligibility  is  exclu- 
sively a  public  one  and  cannot  be  raised  by  the 
defendant 

ComHh  V,  C\fiUy,  6  Sin.  270. 

Clark  V.  Coin'th,  5  Cafl.  129. 
Moreover,  as  Murray  is  not  a  party  to  this 
proceeding,  the  validity  of  his  election  and  com- 
mission cannot  here  l)e  inquired  into. 

McKim  V.  Somera,  1  P.  &  W.  297. 
Such  election  cannot  be  impeached  except  ia 
the  rej?nlarly  prescril)ed  statutory  mode. 

Comt'h  r.  Garrigu**?*,  4  Caf.  9, 

Com'th  V,  Baxter,  11  »d.  2G3. 

Coiirth  r.  Le^cli,  8  Wr.  332. 
G    P.  Hamilton  (with    him  A,    JIf.  Broivn), 
contra. 

Kilgore  was  in  office  at  the  time  of  the  adop- 
tion of  the  Constitution,  and  at  the  first  election 
under  it,  and  is  therefore  entitled  to  hold  his 
office  until  the  term  for  which  he  was  elected  has 
expired,  and  until  his  successor  is  duly  qualified. 
Murray  was  the  appropriate  party  to  prose- 
cute this  writ,  and  his  interest  clearly  appears  in 
the  pleadings ;  the  question  of  his  eligibility  was 
therefore  clearly  before  the  Court. 

ComHh  c.  Clulev,  6  Sm.  270. 

ComHli  V.  P.  G.  &  N.  R.  R.  Co.,  8  Har.  518. 

Mnrphy  v,  Farmerfi'  Bank,  Id.  415. 

Com'th  r.  AUeght^ny  Bridge  Co.,  8  Id.  185. 
OcL  23.  The  Court.  The  position  of  the 
counsel  of  Samuel  Kilgore  is,  that  he  was  in 
office  as  the  Treasurer  of  Allegheny  County  at 
the  time  of  the  adoption  of  the  new  Constitution, 
and  at  the  first  election  under  it,  and  was.  there- 
fore, under  the  26th  section  of  the  Schedule,  con- 
tinued in  office  from  the  first  Monday  of  March, 
1874,  for  two  years,  ending  March,  1876,  and 
thereafter  until  his  successor  should  be  duly 
qualified.  This  would  continue  his  tenure  of  the 
office  until  the  first  Monday  of  January,  1877. 
To  test  the  correctness  of  this  jKjsilion,  we  must 
examine  the  facts,  Ixjfore  we  can  apply  the  pro- 
vision of  the  Soheduie.  Kilgore  was  first 
elected  at  the  general  election  of  1871,  and  ac 
cording  to  the  law  relating  to  Allegheny  County 
his  terra  of  two  years  began  on  the  first  Monday 
of  March,  1872,  and  consequently  expired  at  the 
same  time  in  1874.  He  was  therefore  in  office 
at  the  time  of  the  adoption  of  the  new  Consti- 
tution nnder  his  election  in  1871,  and  not  under 
the  election  of  1873.  Bat  the  new  Constitution 
took  effect,  according  to  the  Schedule,  on  the 
first  day  of  January,  1874,  before  his  second 
term  began,  and  by  the  2d  section  of  the  14th 
nrtide.  County  Treasurers,  as  county  officers, 
"shall  be  elected  at  the  general  elections  and  hold 
their  offices  for  the  term  of  three  years,  beginning 
on  the  first  Monday  of  January  next  after  their 
election,  and  until  their  successors  shall  be  duly 
qualified ;  all  vacancies,  not  otherwise  provided 


for,  shall  be  filled  in  such  manner  as  may  be  pro- 
vided by  law."  The  terra  of  Kilgore  having 
expired  on  the  first  Monday  of  March,  1874, 
after  the  Constitution  took  effect,  it  is  evident  the 
office  became  open  to  the  operation  of  the  new 
Constitution,  before  the  first  general  election 
under  it  in  1874,  when  an  election  to  fill  the 
office  under  the  new  Constitution  could  l»e  held, 
unless  we  read  the  word  **  and"  or,  in  the  26th 
section  of  the  Schedule.  The  words  of  that 
section  ore  these :  "All  persons  in  office  in  this 
Commonwealth,  at  the  time  of  the  adoption  of 
this  Constitution  and  at  the  first  election  nnder 
it,  shall  hold  their  respective  offices  until  the 
term  for  which  they  have  been  elected  or  ap- 
pointed shall  expire,  and  until  their  successors 
shall  be  duly  qualified,  unless  otherwise  provided 
in  this  Constitution."  That  and  may  be  read  or 
when  it  is  evident  that  the  intent  requires  it,  is 
admitted  ;  but  that  it  ought  not  to  be  so  read  in 
this  instance  is  manifest.  No  necessary  intent 
requires  it.  The  Constitution  is  the  primordial 
act  of  the  people  whose  sovereign  will  must  take 
effect  when  it  can,  while  the  Schedule  is  not  in- 
tended to  supersede  or  supplant  it,  but  to  adapt 
it  to  the  new  order  of  things.  But  for  the  Sched- 
ule, the  new  order  would  take  effect  on  the  instant 
of  adoption,  and  all  officers  under  the  old  order 
must  give  way.  The  Schedule  bridges  over  the 
intervening  chasm  between  the  two  orders,  so  as 
to  make  easy  the  passage  frora  one  to  the  other. 
If  a  terra  of  office  be  not  existing  when  the  new 
Constitution  is  capable  of  filling  it,  it.is  the  right 
of  the  people  and  their  sovereign  will,  as  ordained 
in  the  new  frame  of  government,  to  fill  it  under 
that  new  frame.  But  if  the  term  of  office  is 
existing  at  the  time  of  adoption,  and  continues 
until  after  the  first  election,  so  that  it  cannot  be 
filled  at  that  election,  without  injustice  to  the 
officer,  and  probably  without  prejudice  to  the 
public  interest,  it  is  reasonable  that  the  term 
should  be  continued  until  it  would  have  expired 
by  efflux  of  its  time.  Hence  the  Schedule  so 
provides.  But,  if  the  term  expire  before  the  first 
election,  the  office  becomes  open  to  the  operation 
of  the  new  Constitution  ;  because  it  is  then  in 
the  power  of  the  people  to  fill  it  without  preju- 
dice, and  the  rights  of  the  people  and  their  will, 
as  expressed  in  the  2d  section  of  the  14th  Article 
must  be  enforced.  These  are,  that  the  County 
Treasurer  shall  be  elected  at  the  general  election, 
that  his  term  shall  begin  on  the  first  Monday  of 
January  next  after  the  election,  and  that  it  shall 
continue  for  a  period  of  three  years,  instead  of 
beginning  in  the  following  March  and  continuing 
only  two  years.  There  is  no  reason,  therefore, 
for  changing  the  express  language  of  the  26th 
section  of  the  Si'hedule,  which,  as  it  now  stands, 
enforces  the  rights  and  executes  the  will  of  the 
people,  and  thereby  gives  the  new  Constitution 
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its  proper,  early,  and  pymmetrical  effect.  The 
County  Treasurer  is  but  one  of  the  numerous 
class  of  county  officers  enumerated  in  the  first 
section  of  the  14th  Article,  while  the  second  sec- 
tion was  intended  to  produce  uniformity,  so  far 
as  possible,  by  putting  them  all  on  the  same 
footing. 

It  was  urged  thatKilgorc  was  elected  in  1873; 
and  therefore  would  have  been  in  offica  at  the 
first  election  under  the  new  Constitution  in  1874. 
But  he  was  not  in  office  under  the  election  of 

1873,  on  the  first  day  of  January,  1874,  when 
the  Schedule  put  the  Constitution  into  effect,  and 
therefore  he  did  not  fall  within  the  terms  of  the 
26th  section  of  the  Schedule.  lie  was  then  in 
office  under  a  former  election,  and  in  order  to 
support  his  claim  to  hold  the  office  under  the 
election  of  1873,  we  must  say  that  one  not  in 
office  at  the  adoption  of  the  Constitution  shall 
afterwards  take  office  in  order  to  be  in  offix^e,  at 
the  time  of  the  first  election.  But  this  we  have 
seen  is  unreasonable,  and  without  necessity,  and 
postpones  the  operation  of  the  Constitution,  con- 
trary to  the  expressed  will  of  the  peoi)le,  that  it 
shall  take  effect  on  the  first  Monday  of  January, 

1874,  and  their  express  provision  that  this  ope- 
ration shall  be  postponed  only  when  there  is  a 
term  of  office  existing  at  the  time  of  adoption, 
and  also  at  the  time  of  the  first  election.  The 
postponement  of  the  operation  of  the  new  frame 
of  government,  in  this  respect,  would,  by  the 
defendant's  interpretation,  defer  the  right  of  the 
people  to  fill  the  office  under  this  frame,  until  the 
first  Monday  of  January,  1877.  The  election 
of  1873  was  not  under  the  new  Constitution,  and 

'consequently  gave  no  right  to  the  office  contrary 
to  its  intent.  Its  adoption  subsequently  swept 
away  all  right  to  office,  unless  saved  by  the  Sched- 
ule. In  such  a  case,  there  can  be  no  appeal  to 
equitable  considerations,  not  provided  for  in  the 
Schedule.  The  sovereign  will  of  the  people  ex- 
pressed in  a  primordial  act  cannot  be  stayed  by 
a  mere  election  under  a  former  frame  of  govern- 
ment, unless  it  has  been  their  pleasure  to  permit 
it  by  a  temporary  provision  to  save  it  Then, 
on  what  ground  of  reason  or  intention  shall  we 
change  the  language  of  the  Schedule,  by  reading 
and,  or,  "And"  harmonizes  the  Constitution 
and  the  Schedule,  and  gives  effect  to  the  rights 
of  the  people.  **0r"  postpones  their  operation 
and  robs  the  people  of  their  right. 

By  a  misconception  of  the  effect  of  the  Sched- 
ule no  election  took  place  in  1874,  and  a  vacancy 
thereby  occurred.  But  the  omission  to  elect  can- 
not change  the  meaning  of  the  Constitution. 
Under  the  Act  of  15lh  of  May,  1874,  §  1,  the 
vacancy  could  have  been  filled  by  the  Governor, 
until  another  general  election,  and  if  not  filled, 
it  is  worthy  of  consideration  whether  the  true 
intent  of  the  Schedule  would  not  have  continued 


one  in-office  at  the  adoption  of  the  Constitution 
until  an  election  in  1875  should  take  place  to  fill 
the  ofl^ce.  Such  an  interpretation  would  be  in 
aid  of  the  Constitution  and  not  hostile  to  it. 
But  of  this  we  give  no  opinion. 

The  eleciion  of  James  G.  Murray  being  the 
first  that  took  place  under  the  new  Constitution, 
we  perceive  nothing  to  prevent  his  contestiug 
the  illegal  term  of  Mr.  Kilgore,  with  the  con- 
sent and  intervention  of  the  Attorney  General, 
who  himself  sued  out  this  writ  of  ^o  warranto. 

If  Mr.  Murray  was  ineligible  at  the  time  of 
his  election  to  bold  the  office  when  elected,  the 
remedy  is  not  by  suffering  one  illegally  in  office 
to  continue  in  it.  When  Murray's  right  to  it 
shall  be  contested  by  the  Commonwealth,  through 
her  proper  officers,  it  will  be  in  time  to  inquire 
into  his  ineligibility.  Judgment  of  ouster  must 
be  given  against  this  defendant. 

And  now,  October  23d,  1876,  it  is  ordered  and 
adjudged  by  the  Court  that  the  judgment  of  the 
Court  of  Common  Pleas  be  reversed  and  set 
aside,  and  that  the  defendant,  Samuel  Kilgore, 
be  ousted  and  altogether  excluded  from  the  office 
of  Treasurer  of  the  county  of  Allegheny,  and 
that  the  Commonwealth  do  recover  from  the  said 
defendant  the  costs  in  this  behalf  expended  and 
incurred. 

Opinion  by  Agnew,  C.  J.  Wiluams,  J., 
absent 


Oct  &Noy.*76,42.  Oct.  10. 

Herron,  Trustee,  v.  Graham  et  aL 

Mechanic's  liens — Not  discharged  by  taking  in 
satisfaction  a  time  note  froni  the  contractor. 

The  taking  of  a  note,  payable  at  a  future  day,  in 
satisfaction  of  a  claim  for  materials  farni8b«>d  to  the 
contractor  in  tlie  erection  of  a  building,  docd  not  ditf- 
cbarge  the  material  mau^s  lien  on  the  building. 

Error  to  the  Common  Pleas  No.  1  of  Allegheny 
County. 

Scire  facias  sur  mechanic's  lien  brought  by 
J.  Graham  and  J.  Lyon,  trading  as  Graham  & 
Lyon,  against  W.  A.  llerron  (trustee  of  Jane 
Wilson  and  guardian  of  Mary  S.  Wilson),  owner, 
andG.  McGonnigle,  contractor,  to  recover $258. 15, 
the  value  of  materials  furnished  on  May  15, 1873, 
with  interest  from  November  17,  1873. 

The  facts  of  the  cai;e  are  britfly  as  follows: 
Herron  entered  into  a  contract  with  McGonnigle 
for  the  erection  of  a  frame  house  in  the  nineteenth 
ward  of  Pittsburg.  McGonnigle  bought  the 
necessary  lumber  from  Graham  &  Lyon,  and 
gave  them  his  note  for  $200  in  payment.  On 
June  5,  1873,  Herron,  being  satisBed  on  reason- 
able inquiry   that  there   were    no    outstundhig 
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accooiits  between  McGonnigle  and  material  men, 
paid  him  the  balance  due  on  the  contract.  McGon- 
nigle  toon  afterwards  failed,  and  on  November  17, 
1873,  Graham  &  Lyon  filed  the  mechanic's  lien 
ou  which  this  suit  was  brought. 

At  the  trial  Parker,  the  plaintiffs'  bookkeeper, 
and  McGonnigle  both  testified  that  the  plaintiffs 
received  the  note  conditionally  on  account,  and 
not  to  be  an  absolute  payment  unless  met  at 
maturity.  Parker  likewise  testified  that  Graham 
&  Lyon  had  the  note  discounted  in  the  usual  way, 
and  had  to  pay  it  at  maturity. 

The  defendant  presented  the  following  point  : 
If  the  jury  believe  that  Graham  &  Lyon,  the 
plaintiffs,  accepted  the  note,  payable  at  a  future 
day,  of  George  McGonnigle,  the  contractor,  with- 
out the  knowledge  of  defendant,  Herron,  for 
$200,  for  and  on  account  of  the  materials  fur- 
nished for  the  buildings  for  which  a  lien  is  filed, 
and  that  Graham  &  Lyon  had  said  note  discounted 
and  received  the  money  therefor;  the  act  of  taking 
and  selling  said  note  released  the  buildings  of 
defendant  from  liability  to  a  lien  for  the  materials 
furnished,  and  for  which  the  note  was  given, 
unless  it  was  understood  or  agreed  differently 
between  the  parties.     Hefitsed. 

Verdict  for  plaintiffs  for  $148.30,  and  judgment 
thereon.  Herron  took  this  writ,  assigning  for 
error  the  refusal  of  the  Court  to  charge  as  re- 
quested. 

W,  F.  Austin,  for  plaintiff  in  error. 

If  the  relation  of  principal  and  surety  exists 
between  contractor  and  owner,  as  held  in  Hill  v. 
Witmer  (2  Phila.  Rep.  72),  then  in  this  case  the 
owner  was  discharged  by  the  material  man  giving 
time  to  the  contractor,  and  furthermore  discount- 
ing the  note,  thus  putting  it  out  of  the  owner's 
power  to  protect  himself  against  his  insolvent 
contractor,  as  the  material  man  could  not  sur- 
render the  discounted  note  during  the  time  it  had 
to  run. 

Zane  v,  Kennedy,  23  Sm.  182. 

lho8.  C.  Lazear,  contra. 

The  taking  of  a  note,  payable  at  a  fatnre  day, 
for  a  debt  due  by  the  contractor  for  materials 
furnished  in  the  erection  of  a  building,  does  not 
discharge  the  lien  of  the  material  man  upon  the 
property  of  the  owner. 

Shaw  r.  Charcli,  3  Wr.  226. 
Kinsley  r.  Bachanan,  5  Watts,  IIS. 
Jones  V.  Shawhan,  4  W.  &  S.  257. 
JobDS  V.  Bolton,  2  Jones,  339. 

October  16.  Tbb  Coukt.  The  taking  of  the 
note  in  this  case  was  not  in  satisfaction  of  the 
debt  protected  by  the  mechanic's  claim,  and  being 
without  consideration  jvas  to  be  viewed  only  as  a 
collateral  security,  which  did  not  suspend  the 
remedy  on  the  mechanic's  claim.  The  note  was 
accepted  as  satisfaction  only  when  paid.  The 
lien  of  the  claim  therefore  remained,  as  the 
original  and  real  security  of  the  deb^  and  could 
Vol.  III.— 12 


be  enforced  at  any  time,  there  being  no  agreement 
to  supersede  it. 

Per  Curiam.    Judgment  affirmed.   Williams, 
J.,  absent. 


May, '75,  64  &  112.  May  2. 

Edward  Burd  Grubb  et  al.  v.  Alfred  Bates  Grubb. 

Partition — Act  of  27  April,  1864 — Allowance 
of  counsel  fees — Nature  of  fees  contemplated 
by  the  Act — Errors  and  appeals — Order  of 
Common  Pleas  in  the  nature  of  a  definitive 
judgment —  When  appeal  not  a  proper  mode  of 
review — Distinctions  between  appeal,  writ  of 
error,  and  certiorari — Practice. 

,  The  provision  in  the  Act  of  27  April,  1864,  for  the 
allowance  of  coausel  fees  in  actions  of  partition  has 
reference  only  to  fees  for  snch  professional  services  as 
are  indispensable  for  condncting  the  formal  proceed- 
ings, sach  as  searches,  formal  motions,  the  preparation 
of  papers,  and  conv(*yancing;  and  not  to  counsel  fees 
in  the  ordinary  sense  for  services  in  the  litigation  of 
contested  causes. 

An  order  of  the  Common  Pleas  for  the  payment  of 
snch  coun.^el  fees  is  in  the  nature  of  a  definitive  judg- 
ment, which  may  be  reviewed  by  the  Supreme  Court, 
but  a  writ  of  error  and  not  an  appeal  is  the  proper 
form  for  such  review. 

In  an  action  of  partition,  in  which  after  a  long  litiga- 
tion there  had  been  a  judgment  quod  partitic  fat,  the 
Court  of  Common  Pleas  appointed  an  auditor  to  report 
what  would  be  a  proper  allowance  to  plaintiffs  for 
their  counsel  fee,  to  be  taxed  on  all  the  parties  to  the 
suit,  under  the  Act  of  27  April,  1864.  The  auditor 
reported  that  $25(10  should  be  allowed,  and  his  report 
was  confirmed  by  the  Court.  Defendant  appealed  and 
removed  the  record  to  the  Supreme  Court  by  cer-  * 
tiorari.     Plaintiffs  also  appealed  : 

Held,  that  th^  Act  contemplated  only  the  necessary 
fees  for  conducting  the  formal  proceedings,  and  not  for 
services  rendered  in  adversary  litigation. 

Held  further,  that  a  writ  of  error  and  not  an  appeal 
was  the  proper  form  in  which  to  review  the  action  cf 
the  Common  Pleas,  and  the  appeal  must  therefore  be 
dismissed,  but — 

Held  further,  that  the  certiorari  having  hroneht  up 
the  record,  and  the  amount  allowed  being  of' itself 
conclusive  proof  that  the  true  meaning  of  the  Act  had 
been  misapprehended,  the  decree  of  the  Common  Pleas 
confirming  the  auditor's  report  would  be  reversed. 

Per  Woodward,  J;  "  In  a  proper  case,  where  the 
equity  of  the  party  who  seeks  relief  is  clearly  made 
out,  where  no  adversary  rights  can  be  impaired,  and 
where  it  affords  the  only  means  of  averting  an  iujns- 
tice,  all  the  effect  of  a  writ  of  error  may  be  given  to  a 
certiorari." 

Certiorari  and  Appeals  from  the  Common 
Pleas  of  Lancaster  County. 

These  were  separate  appeals  by  both  parties, 
plaintififn  and  defendant,  in  an  notion  of  partition 
from  a  decree  of  the  Court  confirming  the  report 
of  an  auditor  appointed  to  determine  a  proper 
fee  for  jjlainliffs'  counsel,  to  be  taxed  under  the 
Act  of  '11  April,  1864.    (Furd  Dig.  1118,  pi.  34  J 
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The  action  was  commenced  in  1870,  between 
E  Burd  Grubb,  Henry  B.  Grubb,  Ciiarlea  R. 
Orubb,  and  Euphemia  P.  Grubb,  the  said  Charles 
K.  and  Euphemia  P.  Grubb.  acting  by  their 
guardian  Euphemia  B.  Grubb,  plaintiffs,  and 
Alfred  Bates  Grubb,  defendant. 

A  judgment  quod  partiiio  fiat  was  entered, 
which,  upon  appeal,  in  1873,  was  affirmed. 
(^Grubb  V.  Grubb  et  al,  24  Sm.  25.)  Subse- 
quently, an  allotment  of  the  property  was  made. 
The  Court,  upon  application  of  plaintiffs,  then 
appointed  an  auditor  to  determine  the  proper 
8um  to  be  allowed  to  plaintiffs  for  their  counsel 
fees,  to  be  paid  by  all  the  parties  in  proportion 
to  their  interests.  Before  the  auditor,  plaintiffs 
claimed  $6000  for  such  counsel  fees,  which  claim 
was  resisted  by  defendants.  The  auditor  found, 
that  the  defendant  had  denied  and  strenuously 
resisted  the  plaintiffs'  right  to  have  partition ; 
that  the  defendant,  in  his  opposition,  was  stimu- 
lated by  the  fear  (which,  it  would  seem  from  the 
opinion  of  the  Supreme  Court,  was  groundless) 
that  partition  would  prejudice  his  interest  in  a 
mining  right  connected  with  the  property,  and 
that  plaintiff  did  not  simply  contend  for  his  right 
to  have  partition,  but  accepted  the  suggestion  of 
defendant  and  attempted  to  obtain  a  ruling  that 
defendant's  mining  right  should  be  excluded  from 
the  proceedings.  The  auditor  further  reported 
that  the  event  of  the  suit  proved  that  the  plaintiff 
had  a  right  to  demand  partition  in  the  form  he 
adopted;  that  the  litigation  that  resulted  was 
the  litigation  of  defendant,  who  needlessly  object- 
ed to  this  form  and  resisted  this  right,  and  that 
in  view  of  the  great  value  of  the  property  in- 
volved, the  distinguished  counsel  employed  and 
their  responsibility,  the  sum  of  $2500  should  1^ 
taxed  in  the  case  as  a  proper  fee  for  plaintiffs' 
counsel.  The  auditor  also  stated  in  his  report 
that  he  did  not  think  the  sum  claimed  ($6000) 
too  much  for  the  services  rendered,  but  that  parts 
of  these  services  were  rendered  in  a  collateral 
matter  for  the  exclusive  benefit  of  plaintiffs,  and 
the  remaining  sum  of  $3500  should  therefore  be 
paid  by  plaintiffs  alone. 

To  this  report  exceptions  were  taken  by  the 
defendant,  that  the  fee  awarded  by  the  auditor  to 
the  plaintiffs'  counsel  was  exorbitant  and  not 
warranted  by  law ;  and  that  it  should  not  have 
been  greater  than  would  compensate  the  attor- 
neys for  services  rendered  in  the  proceedings  had 
there  been  no  contest.  Plaintiffs  excejited  lo  the 
report  upon  the  ground  that  the  auditor  did  not 
allow  the  full  amount  of  their  claim. 

The  exceptions  were  dismissed  and  the  rpport 
confirmed  by  the  Court  below,  Patteukon,  J., 
dissenting. 

Defendants  appealed,  and  at  the  same  time 
removed  the  record  to  the  Supreme  Court  by  « 
writ  of  certiorari,  assigning  for  error  the  dismissal 


of  their  exceptions  and  the  confirmation  of  the 
auditor's  report  Plaintiffs  also  appealed,  assign- 
ing for  error  the  refusal  of  the  Court  to  tax  as  a 
reasonable  allowance  to  the  plaintiffs  for  counsel 
fees,  the  entire  sum  which  the  auditor  reported  as 
being  reasonable  and  proper  for  all  the  services 
rendered  in  the  case,  viz.,  the  sum  of  $6000. 

S,  H,  Reynolds  and  A.  Slaymaker  {Wayne 
Mac  Veagh  with  them),  for  appellant  Alfred  Bates 
Grubb,  defendant  below.  Statutes  are  to  be  con- 
strued with  reference  to  the  common  law,  for  it 
is  not  to  be  presumed  that  the  Legislature  in- 
tended to  make  any  innovation  further  than  the 
case  absolutely  required. 

1  Kent's  Com.  4G4 

Cadbury  r.  Duval,  10  Bnir,  270. 

Borland  v.  NiohoHs,  2  Jones,  42. 

At  common  law,  as  a  rule,  the  expenses  of  liti- 
gation were  never  recoverable  l»y  the  successful 
party,  even  though  the  demand  or  defence  by 
reason  of  which  they  were  incurred  proved  to  be 
entirely  groundless,  and  this  rule  has  been  strictly 
adhered  to  in  Pennsylvania. 

Good  V.  Mylin,  8  Barr.  61. 

Ah  xander  v.  Herr,  1  J.  637. 

Terry's  Kxr.  v.  Dnbenstadt,  18  Sm.  400. 

Stopp  V,  Smith,  21  Sm.  285. 

Porter  r.  English,  1  Thila.  85. 

In  the  greater  number  of  instanced,  the  action 
of  partition  was  used  merely  as  a  means  for  the 
accomplishment  of  that  which  the  law  always 
regards  with  favor,  viz. :  the  relief  of  persons 
holding  as  tenants  in  common  from  the  embar- 
rassments incident  to  a  divided  dominion,  and  as 
the  proceedings  in  such  cases  were  beneficial  to 
all  alike,  and  the  services  of  counsel  in  conducting 
the  formal  proceedings  might  be  considered  as 
rendered  to  all  equally,  it  was  unjust  that  the 
expense  of  procuring  these  services  should  be 
borne  exclusively  by  one  or  more  of  the  parties. 
As  a  remedy  for  this  injustice,  the  Act  of  1864 
was  eminently  proper,  but  to  give  it  any  effect 
further  than  is  requisite  for  that  purpose,  would 
be  to  run  counter  to  the  uniform  practice  of  the 
commoi)  law  as  well  as  the  well-defined  policy  of 
the  jurisprudence  of  Pennsylvania  on  the  sub- 
ject. 

In  the  present  case  the  auditor  expressly  al- 
lowed fees,  not  only  for  the  ordinary  services  of 
counsel  in  procuring  the  partition,  but  also  for 
Fcrvices  rendered  in  the  litigation,  between  plain- 
tiff and  defendant.  This  was  contrary  to  the 
ruling  in — 

Snyder's  Apped,  4  Sm.  67. 

H  31  North  and  J.L,  Reynolds  (C.  B.  Pen- 
rose with  them),  for  appellants  Edward  Burd 
Grubb  el  aL,  plaintiffs  below,  argued  that  had 
the  Legislature  intended  by  the  Act  of  1864  merely 
to  allow  a  fee  for  effecting  the  conveyance,  no- 
thing would  have  been  easier  than  to  have  said 
so,  and  in  that  case  the  provision  that  it  should 
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be  taxed  by  the  Court  would  have  probably  been 
unnecessary.  But  the  statute  expressly  provides 
for  the  allowance  of  counsel  fees  **  in  all  cases  of 
partiiion."  What  right  have  we,  in  the  teeth  of 
such  language,  to  introduce  any  such  quuHBcalion 
as  was  contended  for  by  the  defendant.  To  do 
so  would,  in  the  words  of  a  very  distinguished 
jurist  in  a  recent  case,  be  "  simply  a  repeal  of  a 
statute  written  in  the  plainest  words  found  in  the 
English  language,"  and  to  assert  *'  that  the  legis- 
lature did  not  see  what  was  directly  before  their 
eyes  and  must  have  been  seen,*'  viz.,  that  some 
partitions  were  contested  while  others  were  not ; 
and  that  they  used  the  word  "  ail,"  ic  tending  to 
include  one  class  and  to  exclnde  the  other. 

The  fact  that  at  common  law  counsel-fees  could 
not  be  recovered  is  of  no  weight.  It  will  not  do 
to  argne  against  the  meaning  of  the  Act  because 
of  the  prior  existence  of  the  very  defect  in  the 
common  law  which  it  was  the  object  of  the  Act  to 
remedy. 

In  Snyder's  Appeal  (4  Sm.  67),  cited  by  the 
other  side,  only  one  out  of  seven  allotments  was 
ordered  to  be  sold,  and  it  was  attempted,  in  the 
settlement  of  the  proceeds  of  this  sale,  to  have 
plain  tiffs'  counsel  fees  deducted.  This  was  refused 
because  such  fees  belonged  to  the  whole  partition 
and  not  to  this  sale  merely.  That  case  is,  there- 
fore, not  analogous  to  the  present  case. 

The  auditor  found  that  the  sum  of  $6000  was 
a  reasonable  compensation  for  the  services  ren- 
dered by  plaintiffs'  counsel  in  the  whole  case.  He 
should,  therefore,  have  allowed  that  sum. 

Oct.  1 6.  The  Court.  The  original  action  be- 
tween these  parties  was  partition,  which  resulted  in 
the  allotment  of  the  premises  involved  in  it  to  the 
defendant  An  application  was  then  made  for  the 
allowance  of  the  fees  of  the  counsel  for  the  plain- 
tiffs for  professional  services  in  the  action.  An 
auditor  was  appointed  on  this  application,  and  on 
the  Slst  of  March,  1875,  he  made  a  report  fixing 
the  sum  for  counsel  fees,  to  be  taxed  as  costs  in 
the  ease,  at  $2500.  On  the  4th  of  September, 
1875,  the  report  was  confirmed  by  the  Common 
Pleas.  The  plaintiffs  appealed  on  the  ground 
that  the  allowance  was  inadequate,  the  claim  on 
their  behalf  having  been  $6000  ;  and  the  defend- 
ants appealed  on  the  ground  that  the  allowance 
was  excessive,  claiming  that  **  the  iluditor  should 
only  have  allowed  such  fee  out  of  the  estate  as 
would  compensate  the  attorneys  for  services  ren- 
dered in  the  conduct  of  the  proceedings  had  there 
been  no  contest." 

The  proceeding  complained  of  was  under  the 
terms  of  the  Act  of  the  27th  of  April,  1864,  in 
these  words:  "The  costs  in  all  cases  of  parti- 
tion in  the  Common  Pleas  or  Orphans'  Court  of 
this  Commonwealth,  with  a  reasonable  allowance 
to  the  plaintiffs  or  petitioners,  for  counsel  fees,  to 
be  taxeJ  by  the  Court,  or  under  its  direction,  shall 


be  paid  by  all  the  parties  in  proportion  to  their 
several  interests."  There  is  no  room  for  doubt 
as  to  what  the  Legislature  intended  by  this  enact- 
ment. Whije  in  the  ordinary  course  of  practice, 
a  partition  was  for  the  benefit  of  all  the  owners 
of  the  property  divided,  before  the  Act  the  entire 
burden  of  the  compensation  of  cjunsel  for  con- 
ducting the  formal  proceeding  was  thrown  upon 
the  plaintiff  in  the  Common  Pleas,  or  the  peti- 
tioner in  the  Orphans'  Court.  In  every  case  pro- 
fessional aid  was  indispensable,  and  the  jmrpose  of 
the  statute  was  to  divide  the  cost  of  the  employ- 
ment of  that  aid  amongst  the  parties  equally 
benefited  by  the  result  of  the  proceedings.  But 
it  was  indispensable  aid  only  that  was  contem- 
plated— such  usual  and  accustomed  services  as  the 
exigencies  of  each  case  should  render  necessary. 
The  compensation  of  counsel  for  services  in  the 
trial  of  contested  causes  was  not  the  end  in  view. 
It  would  be  a  novel  and  anomalous  feature  in  our 
legal  system  to  have  such  compensation  "  taxed 
by  the  Court"  It  is  a  settled  rule  that  a  suc- 
cessful party  cannot  be  allowed  compensation  even 
by  a  j  ury,  in  the  extremest  cases,  for  such  expenses. 
(Good  u  Mylin,  8  Barr,  51  ;  Stopp  v.  Smith,  21 
Sm.  285.)  The  act  had  relation  to  costs  capable 
of  calculation  and  ascertainment,  and  not  to  such 
fees  as  counsel  and  client  are  accustomed  of  them- 
selves to  adjust  In  its  very  title,  indeed,  it  was 
stated  to  be  "relative  to  costs  in  casesof  partition." 
The  services  for  the  performance  of  which  the 
statute  was  meant  to  provide  were  searches,  for- 
mal motions,  the  preparation  of  papers,  and  con- 
veyancing— in  a  word  for  such  professional  duties 
as  would  properly  enter  into  the  bill  of  costs  of 
an  attorney  under  the  English  practice.  Counsel 
fees  in  the  ordinary  sense — such  as  are  paid  to  a 
barrister  for  a  trial  in  court — were  not  in  contem- 
plation. The  distinction  is  as  well  settled  as  any 
other  in  the  law,  and  is  as  well  recognized  and 
understood  here  as  if  the  profession  were  divided 
into  classes  as  it  is  in  England.  "  Fees  of  attor- 
neys are  considerations  allowed  them  as  a  recom- 
pense for  their  labor."  (1  Lil.  Abr.  598.)  "  Ac- 
tion on  the  case  lies  for  an  attorney  for  his  fees 
against  him  that  retained  him  in  his  cause,  and 
attorneys  are  not  to  be  dismissed  by  their  clients 
till  their  fees  are  paid."  (1  Lil.  Ent  142.)  But 
a  counsel  can  maintain  no  action  for  his  fees, 
which  are  given  not  as  a  salary  or  hire  but  as  a  mere 
gratuity,  which  a  barrister  cannot  demand  with- 
out doing  wrong  to  his  reputation.  (Davis,  23.) 
It  was  said  by  Bailey,  J.,  in  Morris  v.  Hunt  (I 
Chitty's  R.  551),  that  "the  reason  why  counsel 
can  maintain  no  action  for  their  fees  is,  because 
their  compensation  is  not  made  to  depend  on  the 
event  of  the  cause,  and,  for  the  purpose  of  pro- 
moting the  honor  and  integrity  of  the  bar,  it  is 
expected  that  all  their  fees  should  be  paid  when 
their  briefs  are  delivered."    It  is  trae  that  the  rule 
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18  different  in  Pennsjlvania,  and  that  snitfor  counsel 
fees  may  be  here  maintained.  But  the  authorities 
quoted  exhibit  common  law  distinctions  thaU  are 
well  recognized,  and  serve  aptly  to  illustrate  the 
legislative  intent  in  the  passage  of  the  Act  of 
lb64.  In  proceedings  in  partition  a  common  ben- 
efit is  secured  to  all  the  parties.  The  natural  and 
obvious  object  of  the  statute  was  to  enforce  a  con- 
tribution from  each  proportioned  to  his  share  of 
the  common  service  rendered  to  them  all.  Each 
of  the  parties  would  thus  pay  for  the  aid  he  had 
received.  If  counsel  fees  for*  conducting  an  ex- 
pensive contest  against  him  were  to  be  allowed, 
he  would  be  paying  for  hostility  and  attack,  and 
not  for  aid.  It  would  be  straining  the  law  to 
give  it  such  a  scope.  Legislative  enactments  are 
to  be  expounded  as  near  to  the  use  and  reason  of 
the  prior  law  as  may  l)e,  when  this  can  be  done 
without  violation  of  its  obvious  meaning,  for,  say 
the  cases,  it  is  not  to  be  presumed  the  Legislature 
intended  to  make  any  innovation  on  the  common 
law  further  than  the  case  absolutely  required. 
(Cadbury  u  Duval,  10  Barr,  265.)  Manifestly, 
this  statute  was  not  designed  to  shoulder  upon 
defendants  in  partition  the  expenses  incurred  by 
a  plaintiff  in  adversary  litigation. 

That  this  construction  is  accurate  would  seem 
clear  from  the  language  of  the  present  Chief 
Justice  in  Snyder's  Appeal  (4  P.  F.  Sra.,  65). 
He  said :  "  The  design  of  the  law  was  to  place 
parties  upon  an  equality  as  to  the  expenses  of 
effecting  partition  among- them.  Owing  to  mi- 
nority, coverture,  and  other  causes,  the  proceeding 
in  partition  may  be  indispensable;  and  yet  the 
plaintiff,  no  matter  how  small  his  interest,  was 
compelled  to  pay  attorney's  fees  for  condacting 
them  to  a  conclusion  as  beneficial  to  others  as  to 
himself.  The  law  was  intended  to  remedy  this 
injustice,  but  it  was  not  designed  to  pay  the  fees 
of  mere  litigation,  so  that  a  litigant  should  saddle 
the  cost  of  his  litigation  on  others." 

Some  embarrassment  arises  out  of  the  mode 
in  which  this  record  has  been  brought  up.  It  is 
doubtful  whether  the  auditor's  report,  which  it  is 
assumed  sets  forth  the  grounds  on  which  the  order 
of  the  Court  was  made,  is  legitimately  the  subject 
of  review.  Looking  into  the  report,  it  is  clear 
that  the  auditor  allowed  to  the  plaintiff's  counsel 
fees  in  what  he  called  "  the  litigation  of  the  de- 
fendant"— that  is,  in  the  trial  of  the  issues  created 
by  the  interposition  of  a  defence  to  the  demand 
made  by  the  plaintiff  for  partition.  Such  allow- 
ance is  clearly  beyond  the  scope  of  the  statute  and 
a  departure  from  the  construction  given  to  it  in 
Snyder's  Appeal.  It  is  not  necessary,  however, 
to  decide  whether  the  opinion  and  reasons  of 
the  auditor  can  be  reached  or  not  The  record 
shows  the  allowance  of  counsel  fees  amounting  to 
$2500.  A|)art  from  any  grounds  for  the  audi- 
tor's decision  disclosed  by  his  report,  the  amount 


of  the  sum  allowed  affords  adequate  and  conclu- 
sive proof  in  itself  that  the  true  meaning  of  the 
Act  of  1864  was  misapprehended.  A  case  war- 
ranting the  payment  of  so  significant  a  sura  for 
the  services  of  counsel  in  conducting  the  mere 
formal  proceedings  in  an  action  of  partition,  can 
hardly  be  conceived.  At  least  clear  aflSrmative 
evidence  of  facts  to  justify  it  would  be  required. 
There  is  no  such  evidence  here. 

Upon  the  argument,  objection  was  made  on 
the  part  of  the  plaintiffs  to  the  jurisdiction  of 
this  Court.  That  the  subject-matter  of  the  con- 
troversy is  open  to  review  in  a  proper  form,  is 
regarded  as  free  from  doubt.  The  Common 
Pleas  made  an  order  in  the  nature  of  a  definitive 
judgment  for  the  payment  of  the  fees  of  the 
counsel  for  the  plaintiffs.  To  the  extent  of  his 
interest  in  the  land,  the  defendant  was  a  party 
affected,  and  so  far  as  it  was  erroneous  he  was  a 
party  aggrieved  by  the  entry  of  this  order.  A 
writ  of  error  lies  in  all  cases  in  which  a  court  of 
record  has  given  a  final  judgment,  or  made  an 
award  in  the  nature  of  a  judgment.  (Common- 
wealth V.  Judges  of  Common  Pleas,  3  Binn.  2T3.) 
In  this  state,  practice  having  made  costs  so  far  a 
matter  of  record  as  to  enable  the  Court  to  judge 
whether  the  items  in  the  bill  are  such  as  the  law 
allows,  a  writ  of  error  will  lie  upon  an  execution 
for  them ;  and  the  Supreme  Court  will  inquire 
into  the  legality  of  the  charges,  though  they 
will  not  take  cognizance  of  an  exception  which 
depends  on  matter  of  fact.  (Barnet  v,  Ihrie,  1 
Rawle,  44.)  A  multitude  of  authorities,  such  as 
Homer  v.  Harrington  (6  Watts,  331),  McMasters 
V,  Rupp  (10  Harris,  298),  and  King  v.  Boyles, 
(7  Casey,  424),  prove  that  when  a  legal  principle 
has  been  involved,  a  judgment  for  costs  entered 
by  the  Common  Pleas,  whatever  the  particular 
form  of  the  proceeding  may  have  been,  has  been 
held  to  be  properly  the  subject  of  review. 

Whether  an  appeal  is  the  proper  form  for  this 
review  is  a  graver  question.  The  sixth  section 
of  the  Act  of  the  11th  of  March,  1809,  does  not 
give  the  option  to  a  party  of  entering  an  appeal 
or  taking  out  a  writ  of  error,  as  the  error  below 
is  on  the  record  or  dehors  the  record ;  but  the 
law  means  that  causes  shall  be  removed  according 
to  the  course  of  proceedings  in  the  respective 
courts,  an  appeal  from  the  Orphans'  and  Registers* 
Court  and  a  writ  of  error  to  the  Common  Pleas 
and  Quarter  Sessions.  (McClemmonsu  Graham, 
3  Binn.  88  ;  Commonwealths.  Haas, T  P.  F.  Sm. 
443.)  An  appeal  is  the  proper  form  of  review 
of  equitable  remedies.  (Springer  u  Springer, 
7  Wr.  518;  Aurentz  u  Porter,  12  Wr.  335.) 
Clear,  therefore,  as  the  rights  of  the  defendant 
are  believed  to  be,  his  appeal,  as  such,  cannot  be 
sustained.  It  is  not  the  form  in  which  the  action 
of  the  Common  Pleas  can  bo  reviewed,  and  it 
can  only  bo  dismissed. 
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Bot  while  the  plainti£fs  trusted  simply  to  their 
appeal,  a  certiorari  was  issued  on  behalf  of  the 
defendant  This  writ  brings  up  the  record.  In 
a  proper  case,  where  the  equity  of  the  party  who 
seeks  relief  is  clearly  made  out,  where  no  adver- 
sary rights  can  be  impaired,  and  where  it  affords 
the  only  means  of  averting  an  injustice,  all  the 
effect  of  a  writ  of  error  may  be  given  to  a  certi- 
orari. Thus,  in  Cooke  v,  Reinhart  (I  Rawle, 
317),  while  it  was  held  that  a  writ  of  error,  and 
not  a  certiorari,  was  the  proper  remedy  for  the 
correction  of  errors  in  the  Common  Pleas  in  a 
case  brought  into  that  court  on  a  certiorari  to 
remove  the  proceedings  of  two  aldermen  or  jus- 
tices of  the  peace  nnder  the  Act  of  the  6th  of 
April,  1802,  yet  after  the  lapse  of  two  terms, 
this  Court  refused  to  quash  a  cer/ioran*  improvi- 
dently  issued,  and  after  argument  reversed  the 
judgment  Both  parties  appealed  in  this  case, 
and  its  merits  have  been  fully  disclosed.  Treating 
the  certiorari  as  a  writ  of  error,  all  embarrass- 
raettt  would  be  removed,  for  the  report  of  the 
auditor  would  be  brought  directly  into  view. 
And  this  would  be  done  if  the  justice  of  the  case 
could  be  reached  in  no  oilier  way.  A  general 
dismissal  now,  to  be  followed  by  a  fresh  proceed- 
ing hereafter,  would  involve  cost,  inconvenience, 
and  delay  that  would  be  wasted  in  securing  an 
end  that  may  be  at  once  attained.  But  such  a 
cour.e  is  not  necessary,  for  the  certiorari  has 
brought  op  the  record  showing  the  nature  of  the 
application  made  on  behalf  of  the  plaintiffs,  and 
the  judgment  in  pursuance  of  it  that  was  entered. 
As  has  been  already  stated,  the  amount  of  the 
judgment  is  evidence  that  all  due  and  reasonable 
discretion  was  transcended  by  the  Common  Pleas, 
and  it  is  a  familiar  principle  that  the  possession 
of  discretionary  power  does  not  justify  its  impro- 
vident and  excessive  use. 

Both  appeals  are  dismissed;  and  upon  the 
certiorari  issued  on  behalf  of  the  defendant,  it 
\h  ordered  and  adjudged  that  the  judgment  of  the 
Court  of  Common  Pleas  of  the  4Lh  of  Supteraber, 
1875,  fixing  the  counsel  fees  of  plaintiffs  to  be 
taxed  as  costs  at  |2500,  be  reversed  at  the  costs 
of  the  plaintiffs,  and  that  a  procedendo  be 
awarded. 

Opinion  by  Woodward,  J.  Williams,  J., 
absent. 


Jan.  '75, 8.   Lahey  y.  Heenan,  Adm*r.      Feb.  23. 

Urrora  and  Appeals — Error  must  clearly  ap- 
pear— Evidence — Acts  of  15  April,  1869,  and 
Act  of  9  April,  1870 — Actions  by  Adminis- 
trators— Facts  occurring  ajter  the  death  of 
party  in  interest — Competency  of  administra- 
tor who  is  also  heir-at-law. 

In  a  suit  against  an  administrator,  the  fact  that  he 
U  personally  interested  in  the  result  of  the  suit,  does 


not  disqualify  him  as  a  witness  as  to  matters  ooonrring 
after  the  death  of  the  party  whose  estate  he  represents. 
The  plaintiff  in  error  must  show  olear  and  substan- 
tial error  to  obtain  a  reversal.  In  a  confused  case, 
where  error  does  not  clearly  appear,  the  proceedings 
and  rulings  in  the  Court  below  will  be  presumed  to 
have  been  correct. 


Error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

Assumpsit  by  Thomas  Heenan,  administrator 
of  the  estate  of  Dennis  Heenan,  deceased,  against 
Thomas  Lahey,  to  recover  the  balance  of  the  pur- 
chase money  of  a  honne  alleged  to  have  been  sold 
by  Dennis  Heenan  to  defendant.  The  defence  set 
up  was  that  the  conveyance  of  the  house  was  in- 
tended as  security  for  a  debt  of  Dennis  Heenan, 
and  was  in  the  nature  of  a  mortgage ;  and  fur- 
thermore, that  there  was  a  well  seventeen  feet  deep 
in  the  cellar  of  the  house,  and  that  a  groand-rent 
which  was  represented  to  be  payable  in  currency 
was  in  fact  payable  in  silver.  On  the  trial  (be- 
fore Lynd,  J.),  plaintiff,  Thomas  Heenan,  was 
called  as  a  witness,  and  being  sworn  on  his  voir 
dire  testified  that  he  was  the  son  and  adminis- 
trator of  Dennis  Heenan,  who  died  intestate. 
Thereupon  defendant  objected  to  the  admission  of 
this  witness  to  testify.  Objection  overruled  ;  ex- 
ception. The  witness  then  testified  to  certain 
conversations  between  himself  and  defendant,  and 
to  certain  facts  relating  to  the  purchase  of  the 
house.  The  dates  of  these  conversations  were 
not  given,  but  the  subsequent  testimony  in  the 
cause  seemed  to  indicate  that  they  were  after 
Dennis  Heenan's  death,  and  that  the  facts  related 
by  witness  were  not  testified  to  as  of  his  own 
knowledge,  but  as  having  been  spoken  of  in  these 
conversations.  At  the  conclusion  of  plaintiff's 
testimony,  defendant  was  sworn  as  a  witness,  and 
his  counsel  asked  him  a  number  of  questions  as  to 
matters  occurring  after  the  death  of  Dennis  Hee- 
nan. All  of  these  questions  were  overruled,  and 
exceptions  taken.  Defendant  was  then  asked  the 
question,  "At  the  time  of  Dennis  Heenan's  death, 
did  you  owe  anything  on  this  property  to  him  or 
his  estate  ?'*  Objected  to — question  overruled — 
exception.  On  cross-examination  the  witness  was 
asked  by  plaintiff's  counsel  whether  he  received 
ten  shares  of  building  association  stock  from  Mr. 
Heenan,  and  he  answered  that  he  had.  On  re- 
examination his  counsel  offered  to  ask  him  how 
he  received  the  stock,  for  what  purpose,  and  upon 
what  conditions ;  this  for  the  purpose  of  showing 
that  the  stock  was  a  part  of  the  original  transac- 
tion, and  the  conditions  upon  which  it  was  re- 
ceived, and  that  Heenan  received  the  benefit  of  it. 
Question  overruled — exception. 

Verdict  and  judgment  for  plaintiff  for  $729.75. 
Defendant  took  this  writ,  assigning  for  error  the 
admission  of  plaintiff  as  a  witness  and  the  over* 
ruling  of  defendant's  offers  of  proof. 
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Lucas  Hirst,  for  plaintiff  in  error. 

The  Act  of  15th  April,  1869,  expressly  enacts 
that  it  shall  not  apply  to  actions  by  and  against 
executors  and  administrators.     Thomas  Heenan 
was   the  heir-at-law  of  decedent,  and  therefore 
directly  interested  in  the  result     His  testimony 
related  to  matters  occurring  before  as  well  as 
to  those  occurring  after  Dennis  Heenan's  death. 
He  was  therefore  incompetent  as  a  witness. 
Cawley  r.  Wilson,  7  Pliila.  67G. 
Breneman'8  Est.,  15  Sin.  298. 
Sheetz  r.  Hanbest,  31  Leg.  lot.  100. 

[Sharswood,  J.  As  to  facts  occurring  after 
the  decease  of  Dennis  Heenan  the  plaintiff  was  a 
competent  witness,  while  as  to  facts  occurring  be- 
fore that  time  he  was  not.  Your  objection  was 
general.  Were  you  not  bound  to  object  specifi- 
cally to  that  part  of  his  testimony  which  was  in- 
competent ?] 

He  was  incompetent  to  testify  at  all,  being 
directly  interested  in  the  result.  No  case  decides 
that  an  administrator  who  is  also  personally  in- 
terested may  testify.  The  Act  of  9th  April,  1870, 
was  not  intended  to  apply  to  such  a  case. 

The  question  asked  defendant  by  plaintiff's  coun- 
sel in  regard  to  the  building  association  stock 
made  the  defendant  a  general  witness,  and  his 
counsel  had  the  right  to  ask  him  to  explain  his 
^answer  and  show  how  and  why  he  had  received 
the  stock. 

John  O^Bijme,  contra. 

Thomas  Heenan's  testimony  related  to  matters 
occurring  after  the  death  of  Dennis  Heenan,  and 
as  to  these  he  was  clearly  competent. 

Act  9th  April,  1870,  Purd.  Di^.  625.  pi.  20. 

March  13.  The  Court.  This  is  a  confused 
case,  rendering  it  difficult  to  say  whether  error 
was  committed  or  not.  The  objection  to  the 
competency  of  Thomas  Heenan  was  general.  Uc 
was  clearly  competent  under  the  acts  of  27th  of 
March,  1865,  and  9th  of  April,  1870,  to  testify  as 
to  matters  occurring  after  the  death  of  Dennis 
Heenan.  No  special  objection  was  made  to  any 
of  the  subjects  of  his  testimony.  On  the  other 
hand,  Lahey  the  defendant  was  incompetent  to 
testify  against  the  administrator  as  to  matters 
occurring  in  the  lifetime  of  Dennis  Heenan.  He 
fell,  in  this  respect,  directly  within  the  exception 
to  the  Act  of  1869,  as  to  actions  against  executors 
or  administrators.  Now,  so  far  as  we  can  dis- 
cover in  this  confused  bill  of  exceptions,  it  seems 
to  have  been  the  effort  of  the  Court  below  to 
maintain  these  boundaries  in  the  testimony  ad- 
mitted and  rejected.  These  remarks  dispose  of 
most  of  the  assignments  of  error.  A  part  of  the 
testimony  of  Thomas  Heenan  might  seem  in  the 
plaintiff's  examination  to  refer  to  inai^ters  occur- 
ring in  Dennis  Ileenan's  lifetime,  but  the  testi- 
mony of  the  defendant  and  his  wife.when  compared 
with  it,  shows  that  the  conversations  spoken  of  by 
Thomas  Heenan  occurred  after  Dennis's  death,  and 


that  he  was  testifying  to  those  matters,  not  as 
facts  known  to  himself  anterior  to  Dennis's  death, 
but  as  referred  to  in  these  conversations.  A 
number  of  the  statements  must  be  so  understood, 
though  seemingly  stated  generally.  It  is  the 
business  of  a  plaintiff  in  error  to  make  the  error 
clearly  appear  before  he  can  ask  for  a  reversal. 
The  presumptions  are  in  favor  of  the  proceedings 
in  the  Court  below.  Keeping  in  mind  the  evident 
effort  of  the  Court  as  evidenced  by  the  whole  tenor 
of  the  bill  to  maintain  the  boundaries  of  testimony 
before  referred  to,  it  is  manifest  that  the  3d,  6th, 
6th,  7th,  10th,  11th,  12th,  and  13th  assignments 
on  their  face  relate  to  matters  occurring  in  the 
lifetime  of  Dennis  Heenan,  and  were  not  compe- 
tent to  be  proved  by  defendant.  Though  not  so 
apparent,  the  4th  and  8th  stand  in  fact  in  the 
same  condition.  Thus,  the  question  to  Lahey 
whether  "you  owed  anything  on  the  property  at 
the  death  of  Dennis,"  necessarily  involved  matters 
occurring  in  his  lifetime,  for  the  instant  of  death 
wa^  the  point  of  time  referred  to.  The  9th  assign- 
ment so  much  relied  on  is  groundless.  The 
defendant  had  testified  in  chief  in  his  own  behalf, 
and  Mr.  O'Bryne's  question  was  on  a  cross-ex- 
amination, and  related  to  the  same  subject,  which 
must  be  understood  to  refer  to  matters  stated  in 
conversation  subsequent  to  Dennis's  death.  It 
could  not  be  made  a  ground  of  opening  the  door 
to  a  general  examination  upon  matters  prior  to 
his  death.  On  the  whole,  we  discover  no  real 
error  in  this  record. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 

[Se6  Kiaer  r.  Vanleer,  2  Weekly  Notes,  6G1.] 


(^ommoxi  ?3leas— Hato^ 


C.  p.  of  Beaver  Co. 

Commonwealth  ez.  rel.  District  Attorney,  etc.,  v. 

Marshall  et  al. 
Mandamus — County  commissioners — Duty  to 
erect  public  county  'buildings — WJien  new 
erection  is  recommended  by  two  successim 
Grand  Juries,  and  approved  by  Quarter  Ses- 
sions,  commissioners  are  bound  to  proceed — 
Discretion  of  commi'^sioners  does  not  extend 
to  judging  of  necessity  of  buildings  so  recom- 
mended—  Statutes^  construction  of — Act  of 
April  15,  1834.  §  10— Particular  words^-^^It 
shall  be  lawful,^^  construed  to  be  imperative, 
Sur  demurrer  to  return  to  alternative  man- 
damus. 

Tlie  petition   of  the  relator,  James   IT.   Mc- 
Creerj,  District  Attorney  of  the  county  of  Beaver, 
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filed  December  19,  1874,  set  forth  that  on  March 
ly,  1874,  the  Grand  Jury  of  said  county,  in  pur- 
suance of  the  Act  of  Assembly  in  such  cases  pro- 
vided,* made  a  presentment  in  writing  to  the 
Court  of  Quarter  Sessions  of  said  county  that  the 
existing  court-house  of  the  county  and  the  ad- 
jacent public  offices  were  inadequate  for  the  needs 
of  the  county  and  the  safety  of  the  public  records, 
and  they  therefore  recommended  that  the  county 
commissioners  should  erect  a  new  court-house 
and  offices ;  which  presentment  was,  by  order  of 
Court,  filed  and  published  in  the  newspapers  of 
said  county  ;  that,  at  the  following  June  Term, 
the  next  successive  Grand  Jury  made  a  present- 
ment endorsing  and  approving  the  former  pre- 
sentment and  recommendation ;  that  the  said 
Court  of  Quarter  Sessions  on  July  15,  1874, 
made  an  order  approving  the  saiJ  recommenda- 
tions, and  directing  that  the  said  presentments 
and  approval  of  the  Court  be  certified  to  the 
county  commissioners  for  their  action  thereon, 
which  was  accordingly  done ;  that  the  commis- 
sioners, in  violation  of  their  duty,  had  negleftted 
and  refused  to  erect  a  new  court-house;  and 
prayed  a  writ  of  alternative  mandamus,  etc. 

The  return  of  the  county  commissioners  ad- 
mitted the  truth  of  the  allegations  in  the  petition, 
and  averred,  as  cause  why  a  mandamus  should 
not  issue,  (1)  that  the  action  of  said  Grand 
Juries  was  not  in  pursuance  of  any  request  or 
notice  by  the  respondents,  nor  of  any  proposal 
by  the  latter  to  erect  a  new  court-house.  (2) 
That  the  respondents  as  county  commissioners 
had,  in  pursuance  of  their  legal  duty,  decided 
that  the  public  necessities  do  not  now  require 
the  erection  of  a  new  court-house.  (3)  That  the 
question  of  such  erection  is  one  resting  in  their 
sound  discretion,  they  having  the  right  to  adopt 
or  reject  the  recommendations  of  the  Grand 
Juries ;  and  that  they  had  exercised  their  discre- 
tion by  declining  to  adopt  the  same.  (4)  That 
the  action  of  the  juries,  while  it  made  it  lawful 

*  Act  of  April  15,  1834,  §  10  (Purd.  Dig.  296,  pi. 
15)  :  "  It  shall  be  lawful  for  the  oommissioiiers  of  any 
county,  having  first  obtained  the  approbation  of  two 
SQccessive  Grand  Jaries  and  of  the  Court  of  Qaarter 
Sessions  of  such  county,  to  cause  to  be  erected,  at  the 
seat  of  justice  thereof,  when  occasion  shall  require, 
such  building  or  buildings  as  may  be  necessary  for 
the  accommodation  of  the  Courts  and  of  the  several 
officers  of  the  county,  and  for  the  reception  and  safe 
keeping  of  the  records  and  other  papers  in  charge  of 
such  officers  ;  and,  also,  such  other  building  or  build- 
ings as  may  be  neceftsary  and  proper  for  the  purposes 
of  a  county  jail  and  workhouse,  and,  if  need  be,  to 
purchase  ground  for  the  erection  of  such  buildings." 

Section  11  made  it  the  duty  of  the  commissioners 
to  maintain  the  public  buildings  in  repair;  and  pro- 
vided that  "  it  shall  be  lawful  for  them,  when  neces- 
sary, having  first  obtained  the  approbation  of  the 
Qrand  Jury  and  of  the  Court  of  Quarter  Sessions  of 
the  county,  to  alter,  add  to,  or  enlarge  such  public 
buildings." 


for  respondents  to  adopt  their  recommendations, 
did  not  affect  the  respondents*  right  to  decide 
when  they  would  do  so.  (5)  That  the  respon- 
dents had  omitted  no  duty,  and  that  the  relator 
was  not  authorized  to  sue  out  this  writ  of  man- 
damus. 

Demurrer  to  return,  and  prayer  for  peremptory 
mandamus. 

Samuel  B.  Wilson,  E.  B.  Daugeriy  and  John 
J.  Wickham  (with  whom  was  Jas.  H.  McCreery, 
District  Attorney),  for  the  Commonwealth. 

Wilaon  &  Moore,  for  respondents,  contra. 

B.  B.  Chamberlain  and  W.  S.  Morlan  were 
also  heard,  contra,  on  behalf  of  citizens  of  New 
Brighton,  Beaver  Co. 

Jan.  Term,  1875.  The  Court.  The  relator 
having  filed  a  general  demurrer  to  the  return  of 
the  respondents,  in  which  issue  has  been  joined, 
the  case  is  to  be  considered  and  determined  upon 
the  statements  of  fact  contained  in  the  ]>etition 
and  return.  We  cannot  f^o  outside  of  these,  nor 
considerany  allegations  of  facts  not  found  therein  ; 
and  as  to  the  averments  contained  in  these,  they 
must  be  taken  as  true. 

(The  Court  here  reviewed  the  facts.) 

We  are  called  upon  to  determine  whether  this 
return  is  suflBcient  in  law,  whether  the  averments 
contained  therein  show  a  sufficient  legal  reason 
for  the  non  performance  of  the  alleged  duty.  If 
on  examination  they  are  found  not  to  contain 
any  sufficient  reason  or  excuse,  when  tested  by  the 
principles  of  law  applicable  to  the  case,  it  will  be 
our  duty  to  award  the  writ. 

The  first  reason  urged  is,  that  the  action  of  the 
Grand  Jury  and  the  approval  of  that  action  by 
the  Court  of  Quarter  Sessions,  was  voluntary  on 
their  part,  not  based  upon  any  proposal  for  the 
erection  of  a  new  courthouse,  submitted  by  the 
respondents,  as  the  comraKsioners  of  the  county, 
for  the  consideration  and  action  of  said  Juries  and 
Court,  nor  was  it  at  the  request  of  said  respond* 
ents.  It  does  not  appear  in  the  case  as  presented, 
at  whose  instance  the  action  was  taken.  As  is 
conceded  by  both  parties,  the  action  was  based 
upon  the  lOtb  section  of  the  Act  of  April  15, 
1834. 

The  reason  assigned  suggests  the  inquiries, 
Was  any  notice  or  request  from  the  county  com- 
missioners necessary  to  authorize  and  empower 
the  Grand  Juries  to  act  in  the  premises  ?  Must 
the  action  of  the  Grand  Juries  and  Court  of 
Quarter  Sessions  be  •dependent  upon  the  prior 
action  of  the  commissioners?  When  county 
commissioners,  in  their  official  capacity,  under- 
take to  do  any  act,  the  mode  of  doing  which  is 
regulated  by  a  statute,  they,  like  all  other  muni- 
cipal officers,  must  proceed  in  the  manner  pre- 
scribed, and  it  is  clear  that  the  respondents  could 
not  have  proceeded  with  the  erection  of  a  new 
court-house  in  this  instance,  without  having  first 
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obtained  the  approval  of  two  successive  Grand 
Juries,  and  the  Court  of  Quarter  Sessions.  Such 
undertakings  are  out  of  the  ordinary  routine  of 
their  official  duties,  and  involve  a  large  outlay  of 
money,  and  the  purpose  of  the  statute  in  requir- 
ing the  approbation  of  the  Juries  and  Court  was 
to  impose  a  restraint  upon  any  improvident  and 
recrkless  expenditure  of  public  funds.  Hence  such 
approbation  is  made  a  pre-requisite  to  their  ex- 
penditure of  public  money  for  such  a  purpose, 
and  any  such  expenditure  without  the  prelimi- 
nary sanction  would  be  improper  and  unlawful. 

But  while  the  county  commissioners  can  only 
move  in  strict  accordance  with  the  plain  direc- 
tions of  the  statute,  we  think  there  is  nothing  in 
that  statute,  when  properly  considered,  that  pro- 
hibits the  Grand  Jury  from  making  a  recommen- 
dation giving  the  required  sanction  to  the  erec- 
tion, without  being  first  requested  to  do  so  by  the 
commissioners.  To  so  hold  would  be  declaring 
the  commissioners  invested  with  a  power  that 
might  be  arbitrarily  exercised  to  the  serious  det- 
riment of  the  public  interests.  If  such  were  the 
construction  given  to  this  section  of  the  Act  of 
Assembly,  then  no  matter  how  great  the  neces- 
sity, how  urgent  the  demand  for  the  erection  of 
a  court-house,  jail,  or  other  public  buildings,  the 
indifference  or  unreasonable  obstinacy  of  these 
public  officers,  could  prevent  the  erection,  by 
simply  neglecting  or  refusing  to  apply  to  the 
Grand  Jury  and  the  Court  for  their  necessary 
preliminary  action,  and  the  public  would  be  power- 
less to  remedy  the  evil,  for  no  power  would  then 
exist  anywhere  to  spur  these  officers  to  action. 
Tlie  same  would  be  true  as  to  any  needed  altera- 
tions, additions,  or  enlargements  of  any  of  the 
public  buildings,  as  provided  for  in  the  llth  sec- 
tion of  the  same  Act,  for  in  this  respect  the  terms 
of  the  two  sections  are  identical.  If  we  refer  to 
the  26th  section  of  the  **Act  relative  to  county 
and  township  rates  and  levies,"  approved  the 
same  day  as  the  one  under  consideration,  we  find 
the  same  Legislature,  in  prescribing  the  powers 
and  duties  of  the  overseers  of  the  poor,  use  the 
same  language — declaring  that  "  it  shall  be  law- 
ful for  the  overseers  of  the  poor  of  any  township, 
having  first  obtained  the  apjrrohation  of  any  two 
justices  of  the  peace  of  the  county  to  lay  a  rate," 
etc.  It  cannot  certainly  be  contended,  that  by 
merely  neglecting  or  refusing  to  apply  for  the  re- 
quired sanction  of  the  justices,  the  overseers  can 
evade  their  duty,  and  deprive  the  parties  inter- 
ested— the  paupers  of  the  township — of  the  sup- 
]iort  which  the  law  has  provided ;  and  that  in 
case  the  requisite  approval  of  the  justices  was 
certified  to  such  overseers,  they  might  say  they 
had  not  requested  it,  and  therefore  would  not  act, 
and  that  no  power  existed  in  the  courts  or  any- 
where else  to  compel  a  discharjre  of  their  duty. 

Again,  in  the  B5th  section  of  the  same  act.  the 


Legislature,  to  provide  a  mode  of  enforcing  payi 
ment  of  township  rates  and  levies,  confers  upon 
the  collector  of  the  township  the  requisite  au- 
thority, by  declaring  that  **it  shall  be  lawful  for 
the  collector  thereof,  having  first  obtained  a  war- 
rant under  the  hand  and  seal  of  a  Justice  of  the 
Peace  of  the  county,  to  levy,"  etc.,  language 
identical  with  that  used  in  this  case;  but  no  one 
will  say  that  if  the  required  warrant  is  presented 
to  the  collector,  although  it  be  not  at  his  in- 
stance or  request,  he  is  not  in  duty  bound  to 
proceed  and  enforce  payment  of  the  taxes,  and  if 
he  neglected  or  refused  to  do  so,  and  the  town- 
ship loses  its  revenue  in  consequence,  he  would 
clearly  be  liable  for  his  n  on -performance  of  duty. 
But  it  is  unnecessary  to  pursue  the  consideration 
of  this  question  further.  It  was  not  the  inten- 
tion of  the  Legislature  to  make  the  action  of  the 
Grand  Juries  and  the  Court  of  Quarter  Sessions 
depeindent  upon  the  previous  action  of  the  Com- 
missioners in  submitting  a  proposal  for  or  re- 
questing their  consideration  or  action. 

The  action  of  the  Grand  Juries  and  Court  in 
this  case  was  sufficient  to  completely  vest  in  the 
Commissioners  the  authority  to  proceed  with  the  . 
erection  (Appeal  of  the  Commissioners  of  North- 
ampton Co.,  7  P.  F.  Smith,  452),  and  if,  in 
consequence  of  such  action  and  authority,  a  cor- 
responding duty  was  imposed,  the  respondents 
should  proceed. 

This  brings  us  to  the  consideration  of  the 
reasons  for  noncompliance  with  this  mandate  of 
the  writ  assigned  in  the  2d,  3d,  and  4th  clauses 
of  the  respondent's  return.  We  will  consider 
these  together,  for  they  present  but  one  question, 
or,  properly  speaking,  they  each,  in  somewhat 
varied  language,  raise  the  same  question.  This 
is  the  important  question  in  the  case,  and  relates 
to  the  discretion  of  the  commissioners.  In 
many  matters  pertaining  to  their  office,  county 
commissioners  are  a  deliberative  or  quasi  judicial 
body,  and  may  exercise  a  discretion,  as  in  deter- 
mining the  rates  of  taxation,  the  necessity  of 
county  bridges,  the  kind  and  character  of  such 
bridges,  and  of  public  buildings  that  they  may 
be  authorized  to  erect,  and  numerous  other 
matters  as  to  which  they  are  required  to  act ; 
bnt  as  regards  many  other  matters  their  duties 
are  ministerial  only,  as  in  publishing  annual 
statements,  making  annual  and  tri-annual  returns 
to  the  Secretary  of  the  Commonwealth,  their 
duties  in  relation  to  the  census  under  the  Acts  of 
January  and  March,  1821,  in  relation  to  elections, 
rebuilding  county  bridges,  etc.  If,  as  alleged  in 
this  part  of  their  answer,  the  commissioners  are 
a  deliberative  body  possessing,  as  to  this  par- 
ticular matter  and  as  this  case  now  stands,  a  dis- 
cretionary power  by  virtue  of  which  they  may 
I  determine  whether  they  will  erect  a  new  court- 
,  house  or  not;  then  the  answer  is  sufficient  in  law. 
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If  they  have  ihis  discretionary  power  and  have, 
as  they  state,  in  the  exercise  of  it  decided  not  to 
erect  at  this  time,  a  peremptory  writ  should  not 
be  issued,  for  in  so  doing  the  Court  would  be 
assuming  to  exercise  a  discretion  that  properly 
belongs  to  the  respondents;  and,  in  such  case,  to 
coerce  them  to  act  in  a  manner  dififerent  from 
what  they  have  decided,  would  be  improper  and 
illegal.  When  public  interests  are  involved,  or 
individual  rights  require  it,  the  writ  may  issne  to 
require  public  officers  or  individuals  to  proceed 
and  exercise  a  discretion  that  rests  in  them,  but 
never  (unless,  possibly,  to  prevent  some  great 
wrong)  to  exercise  it  in  a  particular  way.  The 
pertineat  inquiry,  therefore,  is  do  the  respondents 
possess  such  discretionary  powers  as  they  claim 
to  exercise  in  this  case?  The  answer  must 
depend  upon  the  10th  section  of  the  Act  of  April 
15th,  1834,  as  already  quoted.  We  are  not 
aware  that  the  precise  question  has  ever  been 
considered,  or  a  construction  of  this  section  been 
given  by  any  of  our  courts.  As  we  have  already 
seen,  the  action  of  the  Grand  Juries  and  Court 
of  Quarter  Sessions  conferred  on  the  commis- 
sioners full  power  and  authority  to  do  the  act 
required.  Was  it  the  intention  of  the  Legisla- 
ture, by  the  use  of  the  language  found  in  this 
section  of  the  Act,  to  confer  on  the  commissioners, 
in  a  case  like  this,  a  mere  permissive  power  and 
authority,  leaving  it  optional  with  them  whether 
they  will  exercise  that  power  or  not?  They  are 
public  officers.  It  is- the  public  interests  that  are 
involved,  and  it  clearly  becomes  their  duty  to  act 
"if  occasion  shall  require,"  if  those  interests  are 
to  be  subserved  by  such  action.  But  who  are  to 
determine  "when  occasion  shall  require,"  when 
the  public  interests  are  to  be  subserved  by  the 
erection  of  public  buildings?  The  Legislature, 
as  we  conceive,  intended  that  the  determination 
of  this  should  devolve  upon  the  Grand  Juries 
and  the  Court.  If  they  do  not  determine  as  to 
the  necessity  and  propriety  of  the  erection  of 
public  buildings,  we  are  at  a  loss  to  perceive 
what  their  duties  are  in  this  regard  under  this 
statute,  or  what  purpose  is  subserved  by  their 
actions  at  all.  There  is  no  other  question  on 
which  they  can  pass.  They  have  nothing  to  do 
with  the  kind  or  character  of  the  new  erection, 
its  size,  plan,  or  cost.  As  to  all  these  matters, 
the  statute  is  silent,  and  hence  they  must  still 
rest  in  the  pound  discretion  of  the  commissioners, 
and  even  though  a  peremptory  writ  do  issue  in 
a  case  of  this  kind,  it  would  not  and  could  not 
direct  in  regard  to  these,  but  simply  require  that 
the  respondents  proceed  with  the  erection.  Grand 
Jurors,  coming  as  they  do  from  the  body  of  the 
county,  and  in  a  sense  representing  every  section 
of  it  and  knowing  the  views  and  sentiments  of 
the  people,  their  wants  and  wishes  in  this  respect, 
are  peculiarly  6tted  to  consider  and  determine  as 


to  the  necessity  and  propriety  of  the  erection  of 
new  public  buildings;  and,  as  was  said  by  Justice 
Sharswood,  in  delivering  the  opinion  of  the 
Supreme  Court  in  the  cases  of  the  "  Commis- 
sioners of  Northampton  County,"  before  referred 
to,  the  law  has  wisely  provided  that  the  con- 
currence— not  of  any  two,  but  of  two  successive 
grand  juries  should  be  obtained.  Thus,  when 
one  grand  jury  has  recommended  the  measure,  it 
is  notice  to  the  citizens  of  the  county,  in  order 
that  if  they  see  fit  they  may  appear  and  remon- 
strate at  the  next  term  of  the  Court,  or  by  public 
meetings,  through  the  press  or  otherwise  agitate 
and  discuss  the  policy  of  the  proposition.  If 
they  can  succeed  in  persuading  either  the  Grand 
Jury  or  Court  to  withhold  their  approbation,  the 
proceeding  will  terminate,  the  recommendation 
of  the  preceding  Grand  Jury  goes  for  nothing, 
and  the  project  must  be  aguin  initiated  de  novo. 
This  provision  of  the  statute,  that  there  must  be 
the  concurrent  action  of  two  Grand  Juries  and 
their  sanction  to  any  undertaking  of  the  kind, 
was  certainly  not  intended  as  a  mere  vain  and 
useless  requirement;  but  if,  as  we  believe,  it 
assigned  to  them,  in  connection  with  the  Court, 
the  determination  of  the  necessity  and  propriety 
of  erecting  new  public  buildings,  we  then  observe 
the  utility  and  importance  of  the  provision  ;  and 
if  we  are  correct  in  our  interpretation  of  it,  it 
would  seem  to  follow  that  there  could  be  no  dis- 
cretionary power  vested  in  the  commissioners  on 
this  subject. 

It  was  claimed,  upon  the  argument,  however, 
that  the  words  of  this  section,  "It  shall  be 
lawful,"  conferring  upon  the  commissioners  the 
authority  (they  having  first  obtained  the  appro- 
bation of  the  successive  Grand  Juries  and  the 
Court)  to  erect  public  buildings,  are  permissive 
or  directory  merely,  and  not  mandatory ;  and 
must  be  considered  as  still  leaving  a  discretion 
in  ihem  after  the  action  of  the  Grand  Juries 
giving  their  sanction,  and  the  approval  thereof 
by  the  Court,  which  discretion  the  respondents 
may  now  exercise  in  this  case.  These  words, 
although  permissive  in  form,  when  used  in  statutes, 
are  to  be  construed  as  discretionary  or  mandatory 
according  as  the  circumstances  in  each  case  show 
the  intention  of  the  Legislature  to  be.  Many 
instances  and  authorities  might  be  cited  where 
such  language  used  in  statutes  hss  been  held  to 
impose  a  duty  and  did  not  confer  a  discretion. 
"When  a  statute  confers  upon  a  corporation  a 
power  to  be  exercised  for  the  public  good,  the 
exercise  of  tlie  power  is  not  discretionary,  but 
imperative,  and  the  words  'power'  and 'autho- 
rity,'in  such  case  maybe  construed  *  duty' and 
'obligation.' "  (Comm'rs  of  Ann  Arundel  Co.  v, 
Duckett,  20  Md.  468.)  "Whenever  it  is  provided 
that  a  corporation  or  an  officer  '  may'  act  in  a 
certain  way,  or  *  it  shall  be  lawful '  for  them  to 


Digitized  by 


Google 


186 


WEEKLY  NOTES  OP  CASES. 


act  ill  a  certain  way,  it  may  be  insisted  on  as  a 
duty  for  them  to  act  so,  if  the  matter  is  devolved 
on  a  public  officer  and  relates  to  the  public  or 
third  persons."  (Woodbuuy,  J.,  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States 
in  Mason  u  Fearson,  9  Howard,  238.)  To  the 
eanie  effect  is  the  case  of  Mayor,  etc.,  of  N.  Y. 
V.  Furze  (3  Hill,  612,  approved  in  9  N.  Y.  168 
and  16  N.  Y.  162).  The  Supreme  Court  of  the 
United  States,  in  the  case  of  The  Supervisors  V. 
The  U.  S.  (4  Wallace,  425),  hold  that  when  a 
power  or  authority  is  given  by  statute  to  public 
officers  in  permissive  language,  as  that  **they 
may  if  deemed  advisable,^^  do  a  certain  act, 
such  as  levy  a  tax  for  a  special  purpose,  the  lan- 
guage will  be  regarded  as  peremptory;  and  declare 
that  the  conclusion  to  be  derived  from  all  the 
authorities  is,  that  where  by  statute  a  power  is 
given  to  public  officers  in  language  permissive  in 
form,  if  public  interests  or  individual  rights  call 
for  its  exercise,  it  must  be  considered  as  peremp- 
tory— what  they  are  empowered  to  do  for  the 
public  or  a  third  person,  the  law  requires  shall 
be  done.  In  all  such  cases  the  intent  of  the 
Legislature,  which  is  the  test,  was  not  to  devolve 
a  mere  discretion,  but  to  impose  a  positive  and 
absolute  duty.  In  ComHh  v.  Councils  of  Pitts- 
burgh (10  Casey,  513),  our  own  Supreme  Court 
say,  "In  a  statute  the  word  *may^  means  'must^ 
or  *shallf^  in  cases  where  the  public  interests  and 
rights  are  concerned,  and  when  the  public  or 
third  persons  have  a  claim  de  jure  that  the 
power  should  be  exercised  ;"  and  hold,  that  the 
words  ''shall  have  power ^^  used  in  the  Act  of 
July  7,  1853,  are  peremptory,  not  only  granting 
a  power,  but  imposing  a  correspondii:g  duty. 
The  same  principle  is  recognized  in  ComUh  v. 
Gable  (7  S.  &  R.  425),  and  other  cases. 

To  ascertain  with  what  intent  the  Legislature 
used  these  words  in  this  section,  we  may  properly 
consider  how  they  used  the  same  langna<;e  in 
other  sections  in  the  same  Act.  In  the  Gth  sec- 
tion of  the  Act  providing  a  mode  for  the  collection 
of  judgments  against  a  county  or  township,  it  is 
declared  *'  it  shall  be  lawful  for  the  Court  in 
which  such  judgment  is  obtained  ....  to 
issue  a  writ  commanding  the  commissioners  to 
cause  the  amount  thereon  to  be  paid  .... 
out  of  any  money  unappropriated  of  such  county 
.  .  .  .  and  to  enforce  obedience  to  such  writ 
by  attachment.'*  Is  this  language  merely  per- 
missive ?  Will  it  for  a  moment  be  contended  that 
alter  a  party  has  obtained  a  valid  judgment,  the 
Court  is  invested  with  a  discretion  to  either  grant 
or  refuse  execution  thereof  in  the  mode  prescribed, 
and  that  the  issuing  of  the  writ  in  such  a  ease  is  not 
demandableas  of  right,  and  to  be  granted  by  the 
Court  as  a  duty  ?  We  think  no  Court  would  so 
hold.  The  86lh  section  provides  for  filling  vacan- 
cies in  the  township  offices  by  declaring  **it  shall 


be  lawful  for  the  Court  of  Quarter  Sessions  to 
appoint  suitable  persons  to  fill  such  offices."  It 
would  be  unreasonable  to  hold  that  this  section 
did  not  impose  a  duty  upon  the  Court  of  Quarter 
Sessions,  but  merely  devolved  a  discretion,  and  that 
the  Court  might  appoint  or  not  The  Court  have 
a  discretion  as  to  whom  they  will  appoint,  but 
not  as  to  the  act  of  appointment  itself. 

If  we  turn  to  the  act  relating  to  county  and 
township  rates  and  levies,  before  referred  to,  wo 
find  the  same  language  used  in  the  25th  section 
to  authorize  the  supervisors  of  townships  to  levy 
a  rate  for  opening  and  repairing  roads  and  bridges ; 
in  the  26th  section  to  authorize  overseers  of  the 
poor  to  levy  a  rate  for  the  support  of  the  poor, 
and  in  the  35th  section  to  authorize  and  empower 
the  township  collector  to  collect  taxes  of  delin- 
quents by  distress  and  sale  of  their  goods  and 
chattels.  In  each  and  all  these  eases  it  was 
clearly  the  intention  to  require  of  these  officers, 
as  an  official  duty,  the  performance  of  the  acts 
mentioned,  and  not  merely  to  permit  the  perform- 
ance thereof..  And  the  same  may  be  said  of  the 
use  of  the  same  language  in  the  37th  section  au- 
thorizing a  Judge  to  make  an  order  staying  pro- 
ceedings for  collection  of  taxes,  in  cases  where  an 
appeal  has  been  taken  from  the  assessment  thereof, 
and  in  the  40th  section,  authorizing  supervisors 
and  overseers  to  pay  out  public  money  in  their 
hands. 

Finding  this  language  used  in  the  10th  section, 
to  confer  authority  upon  the  commissioners  to 
erect  public  buildings,  used  so  often  to  confer  au- 
thority on  other  public  officers  to  do  acts,  where 
it  was  undoubtedly  the  intention  to  require  the 
performance  of  those  acts  as  a  d:ity,  we  may  rea- 
sonably conclude  such  was  the  intention  here 
also,  and  it  adds  additional  weight  to  this  inter- 
pretation when  we  consider  that  the  language  wai 
used  in  so  many  instances  for  a  similar  purpose, 
not  only  by  the  same  Legislature,  but  that  it  is  the 
language  of  the  commissioners  appointed  by  the 
resolution  of  March  31,  1830,  to  revise  the  civil 
code  of  the  State,  by  whom  these  acts  were  drafted 
in  pursuance  of  a  general  plan,  and  that  there- 
fore the  language  was  used  for  the  same  purpose 
under  similar  circumstances,  and  should  receive 
the  same  interpretation. 

We  therefore  conclude,  that,  under  the  facts 
of  this  case,  there  was  not  only  an  authority 
conferred  upon  the  commissioners,  but  that  a 
duty  was  imposed,  and  hence,  if  the  performance 
of  that  duty  was  sought  in  behalf  of  the  public, 
and  by  any  one  having  a  legal  right  to  ask  its 
performance,  it  is  incumbent  on  the  respondents 
to  perform  it. 

This  brings  up  the  only  remaining  question 

raised  by  the  return — whether  the  relator  here 

can  invoke  the  aid  of  the  writ.     This  point  was 

1  not  insisted  upon  in  the  argument  for  respond- 
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ents,  and  we  think  coold  not  be  saccessfnlly  urged. 
If  he  has  not  this  right  as  an  individual,  aAd  that 
might  be  questioned,  his  official  position  undoubt- 
edly gave  him  the  right  to  ask  the  aid  of  the 
Court.  lie  is  the  proper  officer  to  institute  pro- 
ceedings to  compel  the  performance  of  public  du- 
ties by  public  officers,  and  it  is  not  necessary  that 
he  should  show  any  special  damage  by  reason  of 
the  neglect  of  the  commissioners.  Bobbetv.  the 
State  (10  Kansas,  12th  Am.  Law  Register,  124.) 
Upon  the  whole  case  we  are  of  opinion  that  the 
relator  is  entitled  to  have  a  peremptory  writ. 

Peremptory  mandamus  awarded. 

[The  caso  was  not  taken  up  to  the  Supreme  Court.  J 


C.  P.No.  1.  Eex  V  Piatt.  Oct.  14. 

Witness — Privilege  from   arrest — Nature  and 

extent  of. 

Rule  to  set  aside  service  of  a  summons,  on  the 
ground  that  defendant  was  served  wliile  attending 
a  trial  in  which  he  was  a  witness. 

Depositions  on  the  part  of  defendant  showed 
that  he  was  a  resident  of  Tunkhannock,  Pennsyl- 
vania, and  had  been  notified  and  required  to  ap- 
pear as  a  witness  in  a  case  depending  in  Hunting- 
don County,  New  Jersey,  on  Friday,  Sept.  H ; 
that  he  left  home  on  Thursday,  went  to  Hunting- 
don and  remained  there  until  Friday  afternoon, 
when  the  Court  adjourned  until  iMonday,  Sept. 
1 1,  the  case  for  which  he  was  notified  not  liavinir 
been  reached  ;  that  he  left  Huntingdon  on  Friday 
afternoon  and  came  to  Philndelphia ;  he  had  no 
special  business  in  the  latter  place,  but  thought  it 
probable  he  might  see  the  Centennial,  and  while 
there  was  served  on  Saturday  with  the  writ  in 
question.  He  left  Philadelphia  in  the  first  train 
fur  Huntingdon  after  service  of  the  writ,  in  order 
to  be  in  time  for  the  trial. 

Harrington^  for  the  rule.  A  witness  is  privil- 
eged  from  arrest  or  service  while  attending  a  cause 
on  trial.  In  the  present  case  the  trial  was  post- 
poned from  Friday  until  Monday,  and  while  the 
defendant  was  waiting  for  it,  he  was  served. 

[BiDDLE,  J.     He  waa  neither  going  nor  return- 

But  he  had  left  home  for  the  trial  and  was  still 
remaining  for  it. 

1  T.  &  U.  Prao.  254,  and  cases  there  cited. 
Maxwell,  contra. 

A  witness  is  not  protected  from  process  in 
this  State  when  subpoeuaed  for  a  cause  in  another ; 
especially  is  this  so  when  he  again  returns  to  his 
own  State.  If  the  defendant  had  returned  home 
be  would  not  have  been  exempt.  There  is  no 
evidence  that  the  witness  was  ever  subpoenaed. 
Uardeiibrook's  Case,  8  Abbott,  416. 
Exparte  D.  McNeill,  6  Mass.  264. 


The  defendant  voluntarily  left  the  place  of  trial 
and  came  to  Philadelphia  in  order  to  visit  the 
Centennial. 

Rule  discharged. 

[See  Torry  v.  Bast,  anteY^'i  ;  Steinmetz  v.  Wade,  and 
In  re  Anfrye,  below.] 


C.  P.  No.  4.       Steinmetz  v.  Wade.  Dec.  8. 

Privilege  from  arresf — Party  to  action — Arrest 

while  in    attendance  on  a    suit — Capias — 

Summary  relief 

Motion  to  quash  capias, 

N.  H.  Sliarpless  (with  whom  was  (7.  Swain), 
for  the  defendant,  applied  for  summary  relief 
and  stated  the  following  case : — 

The  defendant.  Wade,  a  non-resident,  is  the 
libel lant  in  a  divorce  case  (Wade  v.  Wade), 
pending  in  the  Court  of  Common  Pleas,  No,  2, 
and  came  to  Philadelphia  to  attend  a  meeting 
before  the  Examiner ;  after  his  arrival  he  was 
arrested  on  a  capias  issued  out  of  the  Court  of 
Common  Pleas,  No.  1,  at  the  suit  of  Steinmetz, 
who,  it  was  charged  in  the  divorce  suit,  had  com- 
mitted adultery  with  libellant's  wife,  the  respond- 
ent in  said  divorce  suit.  This  capias  was,  on 
motion,  quashed  by  the  Court  of  Common  Pleas, 
No.  I. 

Wade  was  afterwards  arrested  on  a  charge  of 
libel,  and  bound  to  appear  before  Magistrate 
List  on  December  8,  at  1  oVlock.  On  the  same 
day,  at  10  o'clock,  he  attended  a  meeting  l)efore 
the  Examiner  in  the  divorce  case,  and  afterwards 
nppeared  before  the  magistrate.  As  he  was 
leaving  the  magistrate's  office,  he  was  again 
arrested  on  a  capias  issued  at  the  suit  of  said 
Steinmetz  out  of  this  Court,  Common  Pleas, 
No.  4. 

Wade's  counsel  insisted  on  his  being  brought 
immediately  before  the  Court,  and  thereupon 
claimed  that  not  only  had  a  gross  contempt  of 
Common  Pleas,  No.  2,  been  committed  by  arrest- 
ing the  libellant  while  attending  his  divorce  suit 
therein,  but  also  that  the  process  of  this  Court 
(No.  4)  had  been  abused. 

Speakman,  for  the  plaintiff,  did  not  deny  any 
of  the  statements  of  the  defendant's  counsel,  but 
claimed  that  the  defendant  was  not  within  the 
protection  afforded  to  witnesses  in  attendance 
upon  a  Court. 

[Thayer,  P.  J.  The  privilege  from  arrest 
applies  equally  to  parties.  It  is  a  clear  wrong, 
but  the  facts  should  appear  by  affidavit.] 

The  Court  directed  the  defendant  to  state  the 
facts  in  an  affidavit,  and  thereupon  quashed  the 
capias  and  discharged  the  defendant,  ordering  the 
record  to  be  made  up  to  show  a  rule  granted 
returnable  inatanter,  and,  after  hearing  counsel, 
capias  quashed. 

[See  Rex  v.  Piatt,  supra;  Torry  v.  Bast,  ante,  63.] 
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C.  p.  No.  4.  In  re  Anfrye.  Pec.  9. 

Privilege  from  arrest — AUacM  of  Foreign  Le- 
gation, acting  as  Centennial  Commissioner, 
Rule  to  show  caase  why  capias  shoald  not  be 
quashed. 

Captain  Raonl  Anfrye,  Military  Attach 6  of  the 
French  Legation  at  Washington,  and  Commis- 
Moner  of  France  to  the  Centennial  Exhibition,  was 
arrested  on  December  8th  under  a  capias  issued  by 
the  prothonotary  of  the  Court  of  Coraraon  Pleas 
of  Philadelphia  County,  on  the  aflBdavit  of  A.  L. 
Smith,  a  member  of  the  Centennial  Guard,  on 
a  charge  of  malicious  prosecution. 

J.  tV,  Ooheen,  for  the  rule,  read  the  aflBdavit  of 
Captain  Anfrye,  setting  forth  that  he  is  Military 
Attache  of  the  French  Legation  at  Washington  ; 
also  a  telegram  addressed  to  John  K.  Valentine, 
United  States  District  Attorney,  dated  Washing- 
ton, December  8th,  1876,  signed  by  Hamilton 
Fish,  Secretary  of  State,  recognizing  and  aflBrra- 
ing  the  said  official  position  of  Capt.  Anfrye,  and 
requesting  that  the  immunities  assured  to  members 
of  a  Foreign  Legation  by  the  Act  of  Congress  of 
April  30th,  1790,  and  the  treaty  of  1853,  should 
be  respected. 

C.  F.  Stilz,  for  the  plaintiff,  said  that  the  writ 
had  been  issued  in  ignorance  of  the  defendant's 
ofiBcial  position  as  a  member  of  the  French  Lega- 
tion at  Washington  ;  and  made  no  objection  to 
the  writ  being  quashed. 

The  Court  (Thayer,  P.  J.).    On  the  strength 
of  Capt  Anfrye's  aflBdavit  that  bis  diplomatic 
functions  are  not  suspended,  and  Secretary  Fish's 
telegram  to  that  eflTect,  the  writ  is  quashed. 
Rule  absolute. 


i&vpimt^'  Courts 

Adolph*s  Estate.  Oct.  18. 

Orphans^  Court   practice — Selection  by  Clerk 
of  Orphans^   Court  of  newspaper  for  adver- 
tising sales  in  partition — Act  of  Ibth  March, 
1875,  P.  L.  2d^Ilule  of  Court. 
Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  administrator 
of  this  estate,  it  appeared  that  a  sale  of  real  estate 
had  taken  place  under  proceedings  in  partition. 
The  proprietors  of  the  Day,  a  newspaper  pub- 
lished  in   Philadelphia,   presented  a  charge  of 
$42.50  for  advertising  the  sale  according  to  the 
rule  of  Court,  made  under  the  authority  of  the 
Act  of  March  18,  1875.     The  rule  provides  :  "  In 
all  cases  of  public  sales  of  real  estate  under  the 
order  of  Court,  twenty  days'  notice  prior  to  the 
day  of  sale  shall  l)e  given  by  advertisement,  once 
a  week  for  three  weeks  in  the  Legal  Intelligencer, 
and  in  two  daily  newspapers  of  the  city  of  Phila- 
delphia, one  of  which   shall  be  selected  by  the 
Clerk,  and  the  other  by  the  petitioner." 


In  this  case  the  Clerk  had  selected  the  Day. 
Before  the  auditing  Judge  the  claim  was  con- 
tested, but  the  Court  allowed  it. 

Exceptions  to  this  ruling  on  behalf  of  the 
guardian  of  the  children  of  Alfred  W.  Adolph,  the 
decedent,  were  filed. 

G,  W,  Thorn,  for  the  exceptant. 

Under  the  statute,  the  Court  cannot  delegate 
its  discretion  to  the  Clerk. 

Act  of  March  18th,  1875,  P.  L.  1875,  page  29. 

Patterson,  contra.  C.  A.  V. 

Nov.  11.  The  Court  dismissed  the  exceptions, 
saying :  "  When  the  petition  for  the  sale  is  pre- 
pared, if  counsel  will  append  the  form  of  adver- 
tisement, we  will  order  that  that  shall  be  the 
form,  and  that  it  shall  be  advertised  in  the  paper 
the  party  may  select,  and  also  in  the  paper  chosen 
by  the  Clerk." 


Chambers's  Estate.  Oct.  19. 

Appeal  from  probate  of  will — Practice — Bight 
of  legatees  to  a  day  in  court. 

Appeal  from  decision  of  Register,  admitting  a 
will  to  probate  and  granting  letters  of  administra- 
tion. 

Joseph  Chambers  died  August  21, 1874,  leaving 
as  next  of  kin  a  daughter,  Margaret,  married  to 
one  James  Clark.  In  October,  1874,  the  Register 
of  Wills  granted  letters  of  administration  to 
James  Clark ;  but  on  November  17,  1874,  in  an- 
swer to  a  citation  granted  on  the  petition  of 
Clark,  a  paper  purporting  to  be  a  will  was  pre- 
sented to  the  Register,  and  he  thereupon  granted 
letters  testamentary  to  John  Craig  and  Thomas 
Lindsay,  the  executors  named  therein.  From 
this  grant  of  letters  testamentary  this  appeal  was 
at  once  taken  by  the  administrator. 

The  witnesses  to  the  will  could  not  be  found. 
The  will  was  dated  April  8,  1874.  Its  genuine- 
ness seems  not  to  have  been  contested  until  Sep- 
tember, 1876,  at  the  audit  of  the  executors'  ac- 
count by  the  Court,  when  several  papers,  due-bills 
and  receipts,  were  presented,  signed  by  the  de- 
cedent, all  relating  to  business  ti*ansactions  with 
John  Craig,  one  of  the  said  executors.  It  was 
found  that  the  liabilities  evidenced  by  the  unre- 
deemed due-bills  would  consume  the  entire  estata 

It  was  in  evidence  that  the  testator  had  often 
spoken  of  the  disposition  he  meant  to  make  of  his 
estate,  and  the  will  was  in  exact  accordance  with 
what  he  had  said.  He  left  all  his  property  to 
his  daughter,  his  only  child,  except  a  gold  watch, 
which  he  directed  should  be  given  to  a  nephew. 

The  testimony  as  to  the  genuineness  of  the 
signature  to  the  will  was  conflicting. 

W.  H.  Browne,  for  appellant, 

J.  B.  Colahan,  for  the  executors.    C.  A.  V. 

November  4.  Tbb  Court.  The  legatees  should 
have  their  day  in  Court.  A  citation,  therefore, 
should  issue  to  them  to  show  cause  why  these 
letters  should  not  be  revoked.  The  proceedings 
most  be  stayed  until  this  is  ^^^^©•^OOqIc 
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§i)Mpxtmt  Court* 


Jan.  »74.  Jan.  10. 

Hammett  y.  Hammett's  Ezra,  et  al. 

Husband  and  wife — Post-nupHal  agreement — 
Marriage  settlement — Decedents  estate — Ju- 
risdiction—  When  a  court  of  equity  has  juris- 
diction of  claim  against  decedent* s  estate — 
Orphans^  Court. 

A  post-nnptial  setllement  made  hy  a  wife  in  faror 
of  her  husband,  nnless  preserved  hy  some  statutory 
proTisioo  or  special  equitable  considerations,  may  be 
avoided  in  equity  after  the  death  of  the  husband. 

A.  married  B.,  and  a  few  hours  after  their  marriage, 
required  her  to  sign  in  her  maiden  name  a  paper  by 
which  she  relinquished  her  right  of  dower  in  his 
estate,  and  agreed  to  accept  in  lieu  such  provision  as 
her  husband  might  make  for  her.  Some  time  after- 
wards, at  her  husband's  request,  B.  signed  and  sepa- 
rately acknowledged  a  second  agreement  reciting  that 
the  first  had  been  lost,  and  declaring  it  to  have  been 
a  contract  whereby  B.,  in  consideration  of  her  con- 
templated marriage  and  of  an  annuity  of  $1200,  had 
relinquished  all  her  rights  in  A.'s  estate.  Thijs  second 
agreement  sought  to  confirm  the  first  by  appointing  a 
trustee  for  B.  A.  died,  and  his  widow  elected  to  take 
against  his  will,  under  the  intestate  laws.  The  exe- 
cutors of  A.  set  np  the  second  agreement  as  a  bar  to 
her  claim,  whereupon  B.  filed  a  bill  in  equity  for  the 
cancellation  of  the  second  agreement,  and  of  the  first 
if  found. 

Hiid  (affirming  the  judgment  of  the  Nisi  Prius),  that 
the  two  agreements  being  clearly  post-nuptial  were 
null  and  void,  and  the  widow  was  entitled  to  distri- 
bution under  the  intestate  laws. 

Held,  further,  that  a  court  of  equity  had  juHitdictiun, 
that  of  the  Orphans'  Court  in  such  case  not  Leing 
exclosive. 

Dundas's  Appeal  (23  Smith,  474)  and  Linsebigler 
V.  Goarley  (6  Smith,  172)  distinguished. 

Certificate  from  the  Nisi  Prias. 

The  bill,  filed  by  Robenia  Hammett  against 
the  executors  of  Barnabas  Hammett,  deceased, 
and  James  H.  Campbell,  trustee  under  a  certain 
agreement,  averred:  (1)  That  on  Febraarj  22, 
1868,  the  plaintifif  was  married  to  the  said  Bar- 
nabas Hammett;  that  several  hours  after  her 
marriage  she  was  induced  to  sign,  in  her  maiden 
name,  some  paper,  the  contents  of  which  she  did 
not  understand,  by  which  some  of  the  defendants 
maintained  that  she  had  agreed  to  relinquish  her 
right  of  dower  in  her  husband's  estate,  and  to 
accept  in  lieu  thereof  a  sum  or  bequest  iii  her 
faror  of  which  she  was  not  informed.     (2)  That 


on  November  20,  1869,  she  was  induced  to  sign 
another  paper,  styled  "Agreement  between  Bar- 
nabas Hammett  and  Robenia  E.  Hardie,  now 
Robenia  Hammett,  and  James  H.  Campbell," 
which  purported  to  recite  the  paper  executed  on 
the  day  of  her  marriage  to  have  been  a  contract 
whereby  Barnabas  Hammett,  in  consideration  of 
the  release  by  the  plaintiff  of  all  her  right,  inter- 
est, and  dower,  distributive  share  or  otherwise,  in 
his  real  and  personal  estate,  and  of  her  contem- 
plated marriage  with  him,  had  agreed  that  the 
plaintiff  should  receive  in  lieu  thereof,  out  of  his 
estate,  upon  his  death,  and  thereafter  annually 
during  her  life  the  sum  of  $1200,  and  that  she,  in 
consideration  of  the  said  covenant  and  agreement 
on  his  part,  and  of  her  contemplated  marriage  with 
him,  had  released  and  forever  quit-claimed  to  him, 
his  heirs,  executors,  administrators  and  assigns, 
all  her  right,  title,  interest,  claim,  and  demand 
of  dower,  distributive  share  or  otherwise,  upon 
or  to  his  real  and  personal  estate,  in  full  satisfac- 
tion and  bar  thereof,  except  the  said  annuity ; 
that  this  second  paper  also  purported  to  recite 
the  loss  of  the  previous  alleged  agreement  of 
February  22,  1868;  and  that  by  this  latter 
agreement  the  plaintiff  was  supposed  to  confirm 
by  a  trustee,  the  said  Campbell,  the  alleged  lost 
agreement  as  recited,  and  to  release  her  dower 
and  distributive  share  of  and  in  the  real  and 
personal  estate  of  her  husband  and  to  accept  in 
lieu  thereof  an  annuity  of  $1200.  (3)  That 
Barnabas  Hammett  died  in  January  22,  1873, 
leaving  a  will,  under  which  the  plaintiff  declined 
to  take ;  that  she  had  elected  to  take  her  interest 
in  his  estate  under  the  intestate  laws  ;  but  that 
the  defendants  had  set  up  against  her  the  agree- 
ment of  November  29,  1869,  as  a  marriage  set- 
tlement, and  claimed  that  she  was  barred  from 
maintaining  any  such  demand  against  the  estate. 

The  bill  prayed  that  the  agreements  might  be 
declared  void  and  l3e  surrendered  for  cancellation. 
A  prayer  that  the  executors  might  be  ordered  to 
pay  over  to  the  plaintiff  the  interest  in  the  estate 
which  belonged  to  her  under  her  election  was  sub- 
sequently withdrawn. 

The  answer  of  the  executors  alleged  that  they 
had  no  knowledge  of  the  facts  attending  the 
release  of  dower  except  by  thfe  recitals  in  the 
agreement  of  November  29,  1869,  which  was 
executed  and  separately  acknowledged  by  the 
plaintiff,  and  therefore  demanded  proof  of  the 
averments  of  the  bill. 

The  answer  of  Campbell,  trustee,  averred  that 
at  the  time  of  the  execution  of  the  second  agree- 
ment he  was  informed  and  believed  that  its  con- 
tents were  fully  known  to  the  plaintiff,  and  lliere- 
fore  he  had  agreed  to  act  as  trustee  and  iia.l 
joined  in  the  execution  of  the  agreement. 

The  case  was  referred  to  Hon.  James  Thompson 
as  Master,  who  found,  inter  alia,  the  following 
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facts:  The  maiden  name  of  the  plaintiff  was 
Robenia  Hardle.  It  appears  that  she  became 
acquainted  with  Barnabas  Hammett,  the  testator, 
a  number  of  years  ago,  in  the  city  of  Phila- 
delphia, and  an  intimacy  sprang  up  between  them 
which  resulted  in  their  living  and  cohabiting 
together.  Before  marriage,  the  plaintiff  had 
six  children  to  Mr.  Hammett  On  the  22d  of 
February,  1868,  Miss  Hardie  and  Mr.  Hammett 
were  legally  joined  in  marriage  by  the  Rev. 
James  Neill,  of  the  Methodist  Episcopal  Church, 
who  was  a  partner  in  business  with  Mr.  Ilammett, 
and  who  officiated  in  performing  the  marriage 
ceremony.  Other  children  were  subsequently  born. 

The  marriage  of  Mr.  Hammett  with  Miss 
Hardie  took  place  about  9  o'clock  A.M.  on  the 
22d  of  February,  1868,  in  his  house  on  Broad 
Street.  After  it  was  performed,  Mr.  Neill,  who 
was  about  leaving,  was  requested  by  Mr.  Ham- 
mett to  return  in  the  afternoon,  which  he  did, 
as  he  says,  between  four  and  five  o'clock  P.  M. 
When  he  returned,  and  in  the  absence  of  Mrs. 
Hammett,  Mr.  Hammett  said  he  wished  him  to 
make  a  writing  between  him,  Hammett,  and  his 
wife.  He  then  took  pen  and  paper,  and  Mr. 
Hammett  dictated  what  he  should  write.  '*  I 
told  him,"  says  Mr.  Neill,  "  that  no  paper  was 
valid  without  a  consideration."  This  paper 
having  been  called  for  (and  the  answer  of  counsel 
for  respondent  being  that  they  have  it  not),  the 
witness,  Mr.  Keill,  was  oflTered  to  prove  its  con- 
tents, and  proceeded,  under  objection,  to  state 
that  it  was  in  substance  as  follows  :  *'  For  a  valu- 
able consideration  to  me  in  hand  paid,  the  re- 
ceipt of  which  I  hereby  acknowledge,  I  hereby 
relinquish  my  right  of  dower,  and  agree  to 
accept  in  lieu  thereof  such  provision  as  Mr. 
Barnabas  Hammett  may  make  for  my  suppK)rt,  it 
being  understood  that  he  is  to  provide  for  the 
expenses  of  the  house  as  long  as  the  children 
remain  under  my  care."  This  paper  was,  by  the 
express  directions  of  Mr.  Hammett,  signed  by 
his  wife  in  her  maiden  name. 

The  Master  finds  that  this  ngreement  was 
made  after  the  marriage  of  Robenia  Hardie  with 
Barnabas  Hammett;  that  it  is  substantially  given 
by  the  witness  who  wrote  it,  and  that  it  was  the 
only  agreement  between  the  parties  prior  to  that 
of  November  29,  1869 ;  that  it  was  post-nuptial, 
and  that  no  ante-nuptial  settlement,  or  agree- 
ment for  any  settlement,  ever  existed  between  the 
parties ;  that  after  the  paper  was  signed  by  Mrs. 
Hammett  in  her  maiden  name,  Mr.  Hammett 
took  possessipn  of  it  without  affixing  his  signa- 
ture to  it,  and  it  has  not  been  seen  by  Mr.  Neill, 
nor  any  of  the  respondents  represeniing  Mr. 
Hammett  since,  but  was  afterwards,  in  the  agree- 
ment of  the  29th  of  November,  1869,  jvlleged  to 
have  been  lost. 

The  Master  further  finds  that  this  paper  was 


wholly  without  consideration  passing  at  the  time, 
and  without  even  a  promissory  consideration. 
The  furnishing  maintenance  for  the  children  was 
only  what  the  law  bound  him  to  do,  and  so  as  to 
his  wife.  No  sum  was  fixed  to  be  paid  at  any 
time,  by  the  agreement,  as  a  consideration  for 
the  relinquishment  by  Mrs.  Hammett  of  her 
marital  rights.  It  was  signed  without  consulta- 
tion with  anybody  by  her,  and  at  the  command 
of  her  husband,  and  without  information  given 
her  of  the  state  of  her  husband's  property,  or 
what  she  was  relinquishing.  There  was  no  ac- 
knowledgment of  the  instrument  in  question. 
He  finds  that  her  signature  was  obtained  by 
coercive  control,  from  the  testimony  of  the  only 
witness  present,  and  who,  in  the  opinion  of  the 
Master,  is  entirely  reliable.  He  testifies  that 
after  he  had  finished  writing  the  instrument,  Mr. 
Hammett  told  him  to  call  in  Mrs.  Hammett, 
that  he  did  so,  and  when  she  came  in  and  was 
told  what  she  was  wanted  for,  and  the  paper  was 
read,  she  asked  how  she  was  to  sign  it.  Mr. 
Hammett  answered  in  a  peremptory  manner,  and 
told  her  to  sign  her  maiden  name.  The  witness 
says  she  signed  without  saying  a  word,  that  she 
appeared  to  do  it  mechanically.  "  Her  manner 
appeared  to  be  prompt  obedience."  Tliere  is  no 
doubt  about  the  fact  that  this  writing  was  exe- 
cuted by  his  wife  at  the  command  of  Mr.  Ham- 
mett, after  the  marriage  of  Mr.  and  Mrs.  Ham- 
mett, and  they  lived  together  afterwards  with 
all  their  children,  until  the  death  of  Mr.  Ham- 
mett, on  the  22d  day  of  January,  1873, 

As  to  the  agreement  of  the  date  of  the  29tli 
of  November,  1869,  stated  to  be  "between  Bar- 
nabas Hammett  and  Robenia  E.  Hardie,  now 
Robenia  Hammet,  and  James  H.  Campbell,"  as 
it  is  headed,  the  Master  finds  material  mis-state- 
ments and  misrepresentations  in  the  alleged  facts 
set  forth  in  the  preamble  to  it,  under  the 
*' whereas^^  in  the  same,  viz.:  He  finds  that  (1) 
No  contract  was  executed  antecedently  to  it 
between  Barnabas  Hammett  and  Robenia  E. 
Hardie,  whereby,  in  consideration  of  the  release 
of  dower  and  distributive  share,  or  otherwise, 
by  the  latter,  she  was  to  receive  in  lieu  thereof 
out  of  the  estate  of  the  former,  after  his  death , 
the  sum  of  $1200  annually,  being  the  interest 
of  $20,000.  As  already  shown,  no  such  con- 
tract was  ever  entered  into  between  them.  (2) 
The  contract  of  22d  of  February,  1868,  was 
not  made  in  contemplation  of  marriage,  but 
some  hours  after  the  marriage  of  the  parties  to 
it  had  been  actually  solemnized.  (3)  The  decla- 
ration in  said  agreement  or  writing  that  the  con- 
tents of  the  "  said  lost  contract"  are  correctly 
set  forth  in  the  preamble  to  it,  is  not  true,  as  is 
fully  shown  in  the  testimony  of  James  Neill. 

In  the  last  clause  of  the  said  agreement,  the 
recital  that  James  H.  Campbell  was  accing  as 
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trastee  in  said  contract  iu  confirming  the  ''con- 
tract and  the  covenants,  agreements,  and  release 
therein  above  recited"  is  untrue,  both  in  law  and 
fact  Mrs.  Hammett,  being  a  married  woman, 
had  no  power  bj  her  own  choice  to  appoint  a 
trastee  to  contract  for  her.  Mr.  Campbellproves 
incontestablj  that  Mrs.  Hammett  never  spoke  to, 
or  in  any  way  consulted  him  on  the  subject ;  that 
he  acted  at  the  request  of  Mr.  Hammett  alone, 
and  on  his  representation  that  Mrs.  Hammett 
knew  all  about  it.  The  Master  also  finds  that  so 
far  as  the  agreement  between  Mr.  Hammett  and 
his  wife,  dated  the  29th  of  Noveml)er,  1869, 
seeks  to  confirm  a  previous  agreement,  alleged  to 
Lave  been  entered  into  between  them,  as  re- 
cited, it  is  void,  for  the  reason  that  the  same  is 
misrecited  in  all  the  material  allegations  in  it 
That  no  such  instrument  as  that  recited  existed, 
and  consequently  was  incapable  of  confirmation. 
That  the  instrument  proved  was  itself  void,  being 
without  consideration,  and  not  legally  executed 
bj  either  of  the  parties  to  it 

So  far  as  the  said  agreement  of  29th  of  Novem- 
ber, 1869,  purports  to  be  a  new  and  independent 
contract  of  release  by  Mrs.  Hammett  of  her 
dower  and  distributive  share  in  and  to  the  per- 
sonal and  real  estate  of  her  said  husband,  Bar- 
nabas Hammett,  the  Master  finds :  That  the 
contract  was  framed  by  the  procurement  and  at 
the  8ole  dictation  of  Hammett ;  that  it  was  pre- 
pared by  counsel  at  his  instance  alone,  and  not 
in  the  presence  of  his  wife,  or  at  her  request; 
that  Mr.  Crawford,  who  wrote  the  agreement, 
left  blanks  in  it,  which  were  afterwards  filled  by 
Mr.  Campbell,  who  was  Mr.  IIammett*s  general 
couueel,  and  were  filled  by  direction  of  Mr.  Ham- 
mett alone,  including  the  proposed  annuity  of 
$1200,  in  the  absence  of  Mrs.  Hammett;  that  a 
few  days  after  the  filling  of  the  blanks,  Mr. 
Campbell  was  called  upon  to  go  to  the  Alder- 
man^s  ofijce  to  execute  the  instrument,  and  he  did 
so;  that  after  a  day  or  two  the  paper  was  put 
into  Mr.  Campbell's  custody  by  Mr.  Hammett, 
for  safe  keeping,  and  so  remained  exclusively 
until  after  Mr.  Hammett's  death,  three  years 
and  nearly  two  months.  The  Master  finds  that 
the  paper  was  not  read  to  Mrs.  Hammett  by  the 
counsel  who  drew  it,  nor  was  she  informed  of  its 
contents  by  him,  nor  by  the  counsel  for  Mr.  Ham- 
mett, who  filled  up  the  blanks,  nor  was  it  read  to 
her  at  the  alderman's  ofiBce,  as  is  proved  by  the 
witnesses  present  on  the  occasion  and  by  Mr. 
Campbell  and  the  alderman  himself;  the  latter 
testifying  that  he  did  not  recollect  reading  it  to 
her,  that  it  was  not  customary  to  read  papers  to 
parties  who  called  to  have  them  acknowledged, 
unless  requested  to  read  them  ;  nor  was  she  seen 
to  read  or  look  over  it  in  the  alderman's  office. 
It  lay  on  the  table  three-fourths  folded,  leaving 
open  to  view  the  end  of  it  to  which  the  signatures 


were  to  be  appended.  Not  any  of  the  witnesses 
to  the  instrument  were  made  acquainted  with  its 
purport  or  contents  at  the  time  of  attesting  it 
The  Master  does  not  infer  from  the  manner  in 
which  the  paper  lay  on  the  table  partly  folded  at 
the  time  of  execution,  that  there  was  in  that 
circumstance  any  intentional  concealment  of  its 
contents.  The  place  where  it  was  executed  was 
in  the  office  or  counting  room  of  Mr.  Hammett, 
the  witnesses  coming  there,  as  well  as  the  alder- 
man, for  the  purpose,  and  Mrj.  Hammett  being 
brought  there  by  Mr.  Hammett  in  a  carriage. 

There  is  no  positive  testimony  that  the  agree- 
ment was  not  read  to  or  by  Mrs.  Hammett  before 
signing.  That  is  a  negative  not  easily  proved, 
and,  in  the  opinion  of  the  Master,  Mrs.  Hammett 
was  not  a  competent  witness  to  testify  to  that 
fact,  and  what  she  did  say  on  that  point  is  ex- 
cluded from  consideration  by  the  Master.  But 
he  holds,  that  as  all  who  had  anything  to  do 
with  the  writing,  either  as  scrivener,  counsel, 
trustee,  or  subscribing  witnesses  and  alderman, 
prove  that  it  was  not  read  to  her  to  their  know- 
ledge, that  this,  taken  together  with  its  intended 
effect  and  operation  upon  her  interests,  being  a 
release  of  all  her  marital  rights  iu  her  husband's 
estate  for  an  utterly  inadequate  consideration, 
raises  a  conclusive  presumption,  in  the  absence  of 
rebutting  proof,  that  it  was  not  read  to  her  be- 
fore signing.  This  view  alone  comports  with  the 
idea  of  sufficient  contracting  natural  capacity  on 
the  part  of  Mrs.  Hammett,  a  fact  not  denied  to 
her  by  anybody ;  but  shows  rather  a  deficient  sense 
of  moral  honesty  on  the  part  of  her  husband.  The 
Master  thinks  himself  bound  to  find  that  Mrs. 
Hammett  executed  the  paper  in  question  in  igno- 
rance of  its  contents  as  affecting  her  interests. 

It  appears  that  about  this  time,  and  up  to  his 
death,  Mr.  Hammett  estimated  his  property  and 
estate  at  between  one  and  two  millions  of  dollars, 
and  it  has  been  estimated  by  witnesses  on  this 
hearing  at  from  seven  to  nine  hundred  thousand 
dollars  at  the  time  of  his  death,  near  three  hun- 
dred thousand  of  which  was  personal  property. 
Supposing  him  worth  anything  like  either  of 
these  sums  at  the  date  of  the  contract,  is  it  rea- 
sonable to  suppose  that  Mrs.  Hammett,  possessed 
as  she  was  of  ordinary  capacity,  would  have  re- 
linquished all  that  for  the  pittance  stipulated  to 
be  paid  her  in  the  shape  of  an  annuity  of  $1200 
per  annum  for  life  ?  It  cannot  be.  If  she  was 
net  kept  in  ignorance  of  her  rights  and  the  extent 
of  her  husband's  property,  there  is  but  one  way 
of  accounting  for  her  signing  a  relinquishment  of 
her  marital  rights  for  the  trifling  sum  mentioned, 
namely,  that  it  was  done  under  coercion  by  her 
husband,  and  this  would  be  equally  fatal  to  the 
validity  of  the  agreement  of  the  29ih  November, 
1869.  It  requires  the  utmost  good  faith  and  the 
fullest  information,  with  a  disclosure  of  every 
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essential  fact  necessary  to  intelligent  action,  to 
constitute  snch  contracts  between  husband  and 
wife  valid  and  binding  in  equity,  being  utterly 
void  at  law.  The  Master  finds,  therefore,  that 
in  view  of  the  pecuniary  circumstances  of  Mr. 
Hammett,  the  settlement  upon  his  wife  was 
totally  inadeqnnte  as  a  suitable  provision  for  her, 
her  condition  being  regarded,  or  as  a  considera- 
tion for  a  relinquishment  of  her  interest  to  dower 
and  distributive  share  in  his  personal  estate,  and 
that,  for  this  reason,  as  well  as  for  the  misrepre- 
sentations and  mis-statements  contained  in  the 
agreement  of  the  29th  November,  1869,  it  is  void 
in  equity  as  it  unquestionably  is  at  law,  from 
want  of  capacity  on  the  part  of  complainant  to 
contract,  being  Vkfeme  covert  at  the  time. 

On  these  facts  the  Master  reported  the  law  as 
follows : — 

It  is  an  elementary  principle  that  marriage 
suspends  the  capacity  of  the  wife  to  contract, 
living  the  husband.  From  time  to  time  the 
generality  of  the  rule  has  received  limitations  in 
this  Commonwealth,  to  meet  the  demands  of  a 
change  of  policy  on  this  subject,  but  the  rule 
remains  as  firmly  seated  as  ever  where  not  modi- 
fied by  statute.  The  effect  of  it  is,  to  render  void 
contracts  of  married  women  within  it,  and  is  the 
logical  sequence  of  the  principle  which  holds  that 
she  is  wholly  without  capacity  to  contract  inde- 
pendently of  her  husband.  It  is  not  qua  the 
individual  that  this  results,  but  because  as  such 
she  is  destitute  of  the  absolute  essential  to  con- 
tract, namely,  the  power  to  contract.  The  rule 
is  the  necessary  result  of  the  relation,  otherwise 
infinite  confusion  would  ensue,  from  an  equality 
of  power  in  both  husband  and  wife  to  contract 
during  the  existence  of  the  marriage  relation. 
The  philosophy  of  the  common  law  was  too  con- 
servative to  sanction  such  an  incongruous  state 
of  affairs  as  this  would  present.  It  is  beyond 
doubt,  therefore,  that  contracts  of  married  women 
are  void  unless  preserved  by  some  statutory  pro- 
vision. (McQueen  on  Husband  and  Wife,  66 
Law  Lib.  271,  273,  281,  et  S€q.\  Reeves  Dom. 
Rel.  p.  45  et  seq, ;  Ql^den  v.  Simpler,  2  P.  F.  S. 
400;  Caldwell  v.  Walters,  6  Ear.  79;  Bruner's 
Appeal,  11  Wr.  67 ;  Kreiser's  Appeal,  19  P.  F.  a 
194.)  Equity  follows  the  law  in  this  particular, 
unless  equitable  considerations  in  the  given  case 
appear  to  modify  the  rule.  For  instance,  where 
a  post-nuptial  settlement  altogether  fair  and 
equitable  has  been  executed,  and  the  gift  to  the 
wife  has  passed  to  her  (for  post-nuptial  settle- 
ments, strictly  speaking,  are  mere  gifts  between 
husband  and  wife,  Schouler  Dom.  llel.  276),  she 
might  in  that  case  in  equity  be  required  to  per- 
form it;  in  other  words,  a  chancellor  would 
refuse  to  restore  her  to  her  rights  relinquished  in 
the  settlement,  after  the  death  of  the  husband. 


!  I-t  will  depend  much,  therefore,  upon  the  nature 
and  value  of  the  interest  which  has  been  parted 
with  by  the  wife  as  a  consideration  for  what  she 
has  received  by  way  of  settlement,  whether  or  not 
she  ought  to  be  entitled  to  relief.  (Cord  on 
Married  Women,  sec.  35  et  seq.)  The  authori- 
ties, as  also  the  reason  of  the  thing,  seem  to  teach 
that  without  an  actual  execution  of  a  post-nuptial 
settlement  by  an  irrevocable  effectual  transfer  of 
the  property  settled,  the  wife  will  not  be  bound  if 
she  does  not  choose,  and  is  never  bound  by  a 
mere  promissory  consideration.  I  have  not  been 
able  to  find  a  single  case  in  which  a  wife  has  been 
decreed  to  perform  a  post-nuptial  executory  con- 
tract at  the  instance  of  the  representatives  of  her 
husband.  The  wife,  by  relinquishing  the  provi- 
sions in  the  settlement,  without  having  received 
any  benefit  under  it,  leaves  her  husband's  estate 
in  statu  quo,  and  is  remitted  by  virtue  of  her 
marital  rights  to  the  same  condition  It  is  only 
on  equitable  grounds  her  contract  may  be  efficient 
to  bind  her,  and  then  it  is  by  wa/  of  estoppel. 
But  she  will  not  be  estopped  unless  elements  of 
an  equitable  estoppel  appear,  which  will  result  in 
injury  to  some  one  interested  if  she  be  not 
estopped.  Nor  will  a  post-nuptial  contract 
operate  as  an  election  unless  under  possible  spe- 
cial circumstances.  Election  can  take  place  only 
when  the  right  of  choice  is  coeval  with  the  right 
of  dominion,  and  that  paust  be  after  the  death  of 
the  husband.  With  us,  a  year  a'^ter  the  death  of 
the  husband  is  allowed  the  widow  to  elect  be- 
tween a  testamentary  provision  and  her  rights 
under  the  intestate  laws.  (Act  of  1852,  sec.  35.) 
These  are  positions  all  applicable  to  the  case 
under  consideration.  Mrs.  Hammett,  immediately 
after  the  death  of  her  husband,  and  on  consulting 
counsel,  relinquished  her  right  of  executorship 
and  every  other  interest  under  the  will  of  her 
husband,  and  notified  the  executors  that  she  re- 
pudiated and  refused  to  be  bound  by  the  alleged 
executory  post-nuptial  contracts  with  her  husband. 
She  was  not  estopped  to  do  so  by  any  element  of 
equitable  estoppel,  such  as  having  taken  a  bene- 
fit under  the  agreement,  or  subjected  the  estate 
to  injury.  (For  the  elements  of  es  oppel,  see  1 
Barr,  531.)  There  must  be  an  injury  of  which 
some  one  can  complain.  (lb.,  and  17  S.  &  R.  383, 
and  many  recent  cases  to  the  same  effect.)  The 
legatees  under  the  will  of  Mr.  Hammett  cannot 
complain,  they  are  mere  volunteers  and  not  pur- 
chasers for  value.  Nor  is  she  estopped  on  the 
principle  of  election,  for  she  was  as  incapable  of 
electing  at  the  date  of  the  alleged  settlement,  as  she 
was  of  contracting.  The  agreement  never  was  in- 
tended to  operate  in  that  direction,  and  if  it  had 
been,  no  Court  could  sustain  it  in  its  total  inade- 
quacy of  consideration.  I  regard  this,  as  an 
answer  to  the  claim  of  plaintiff,  ns  wholly  inad- 
missible.    Kreiser's  Appeal  (19  P.  F.  S.  194) 
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settles  all  these  points  in  fuvor  of  the  plaintiff 
thus  far.  (See  also  Frank  u.  Frank,  3  Mylne 
&  Craijr,  page  178-181.)  According  to  the  prin- 
ciples slated  in  the  outset  of  this  report,  the  alleged 
contracts  relied  on  bj  respondent,  having  no  equi- 
table considerations  to  sustain  thero,  are  mere 
naked  contracts,  and  do  not  bind  the  plaintiff,  she 
liariug  chosen  to  repudiate  them. 

But  even  if  the  foregoing  positions  i>e  not  te- 
nable, how  does  the  present  contract  stand  on 
the  facts  reported  as  found  ?  Briefly,  they  are, 
that  the  first  alleged  contract  was  made  after  the 
marriage  of  the  parties,  without  any  considera- 
tion passing  to  the  plaintiff  for  the  relinquish- 
ment of  her  marital  rights,  or  even  promised  her. 
The  agreement  was  actually  never  signed  by  the 
parties  purporting  to  contract.  It  was  signed  by 
plaintiff  by  direction  of  her  husband  in  her  maiden 
name,  he  not  signing  at  all  so  far  as  can  be  ascer- 
tained now,  and  it  never  was  acknowledged  by  her 
before  a  magistrate. 

A  relinquishment  by  the  plaintiff  of  all  her  in- 
terest in  air  estate  of  many  hundreds  of  thousands 
of  dollars,  perhaps  extending  to  more  than  a  mil- 
lion of  real  and  personal  property,  for  I  have  no 
doabt  that  the  word  "dower"  was  thought  to 
cover  all  her  interest  in  the  estate,  for  a  promise 
to  make  an  indefinite  provision  for  her  in  his  will 
was  a  mere  mockery,  a  farce! — worth  nothing 
either  in  law  or  equity.  But  it  was  not  even 
binding  on  the  husband,  for  it  is  not  shown  that 
he  ever  signed  it.  Of  course  it  could  not  be 
binding  on  his  wife.  After  this  defective  execu- 
tion of  the  paper,  Mr.  Ilammett  took  possession 
of  it,  and  it  has  not  been  seen  since ;  but  he  has 
made  it  the  predicate  of  a  new  post-nuptial  con- 
tract dated  the  20lh  November,  1869,  in  which 
its  contents  purport  to  be  recited,  but  which  are 
shown  to  be  mis- recited  in  every  essential  particu- 
lar by  the  writer  of  it 

These  misrepresentations  are  pointed  out  in  the 
"facts  found,"  and  being  in  essential  particulars. 
80  far  as  confirmation  is  concerned,  render  the 
attempted  confirmation  entirely  nugatory,  and 
this  whether  the  misrepresentations  proceeded 
from  fraud  or  mistake.  A  false  paper,  assuming 
to  be  a  contract,  binds  nobody  but  the  i>arty  get- 
ting it  up.  All  the  testimony  shows  that  the 
paper  of  the  29th  November,  18(;9,  was  drawn 
up  in  blank  at  the  dictation  of  Mr.  Uammelt 
alone,  and,  in  the  absence  of  his  wife,  and  the 
blanks  afterwards  filled  np  at  his  sole  dictation. 
It  was  a  gross  misrepresentation  to  represent  the 
first  contract  as  an  ante-nuptial  agreement ;  it  was 
not;  and  it  was  no  less  untrue  to  recite  that  it 
contained  a  stipulation  for  the  payment  of  an 
annual  sum  of  $1200  for  life  as  a  consideration 
for  the  release  of  dowtr  by  his  wife.  Even  this 
pittance,  equal  to  about  $3.50  a  day,  to  meet  all 
the  requirements  of  living,  clothing  and  expenses 
Vol.  111.-13 


in  sickness  and  in  health,  was  falsely  recited,  as 
the  uncontradicted  testimony  of  its  writer  shows. 
As  confirmatory  of  the  alleged  lost  paper,  this  last 
paper  is,  in  the  Master's  opinion,  utterly  void. 

But  the  piiper  of  the  29th  Nov.  1>69,  is  relied 
on  as  an  independent  contract  of  settlement.  To 
preserve  it  from  the  effect  of  being  post-nuptial 
and  not  binding,  there  is  a  recital  in  it  that  there 
was  a  preceding  ante-nuptial  contract,  which  is 
alleged  to  have  been  lost.  But  there  is  no  testi- 
mony on  which  this  could  be  predicated.  It  is  the 
other  way.  The  only  thing  purporting  to  be  a 
contract,  is  that  of  which  I  have  been  treating, 
which  was  drawn  np  on  the  22d  Feb.  1868,  and 
recited  as  lost.  There  is  not  a  shadow  of  proof 
to  controvert  the  testimony  that  this  paper  was 
drawn  and  signed  so  far  as  it  had  a  signature  to 
it,  after  the  marriage  of  Ilammett  to  his  wife.  The 
only  evidence  relied  on  is  the  recital  in  the  last 
agreement  that  it  was  ante-nuptial.  But  this  has 
been  shown  to  be  untrue  by  the  scrivener  who 
wrote  it,  and  in  no  particular  is  his  testimony  im- 
pugned;  on  the  contrary,  it  is  supported  by  an 
additional  witness,  Mr.  Balch.  Falsus  in  uno, 
falsi  in  omnibus,  is  as  ap[»licable  to  it  as  a  wit- 
ness, as  it  would  be  to  a  living  witness.  The 
falsehood  in  essential  particulars  shows  the  source 
of  information  to  be  unreliable  and  fraudulent, 
unless  accounted  for.  There  was  no  attempt  at 
this.  The  conti-act  of  the  29tli  Nov.  1869,  there- 
fore, gathers  no  force  as  the  execution  of  a  pre- 
existing ante-nuptial  contract. 

A  contract  between  husband  and  wife,  of  the 
nature  we  are  considering,  in  order  to  be  binding, 
under  the  most  favorable  circumstances  must  \:\ 
every  way  bo  fair  and  unexceptionable  on  equitu- 
l)le  grounds.  The  best  of  faith  must  be  shown  on 
t  he  part  of  the  husband.  Uberrima  fides  is  the  re- 
quirement. If  the  contract  be  unfavorable  to  the 
wife;  if  it  may  be  inferred  that  undue  influence, 
or  the  smallest  amount  of  coercion  has  been  used; 
nay,  if  the  mode  appointed  by  the  law  to  ascertain 
I  he  wife's  consent  in  order  to  negative  all  idea  of 
coercion,  has  been  omitted,  viz  :  a  separate  ac- 
knowledgment before  a  competent  oflBcer ;  if  it 
appear  that  the  contents  cf  the  contract,  as  well  as 
the  condition  of  the  husband's  estate,  have  not  been 
made  fully  known  to  her,  a  Court  of  equity  will  re- 
lieve against  the  contract  and  remit  the  wife  to  her 
rights  under  the  intestate  laws.  (Kreiser's  Appeal, 
supra.)  If  the  provision  made  be  grossly  inade- 
quate to  the  consideration  released,  a  Court  of 
equity  will  relieve  against  an  ante-nuptial,  or  any 
other  contract  If  the  state  of  fact  would  shock 
a  chancellor's  conscience,  he  wou!d  regard  the  con- 
tract as  void.  (Morse  v.  Royal,  1 2  Vesey,  Jr.  355 ; 
Story's  Eq.  88,  267  ;  Kline  u.  Kline,  7  P.  F.  Sm. 
120.)  In  this  last  case,  an  ante-nuptial  agree- 
ment was  held  void  because  of  buch  an  inadequate 
consideration  for  the  release  by  the  woman  of  her 
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marital  rights  as  raised  a  presumption  of  fraud 
or  undue  influence,  although  the  parties  were  then 
only  betrothed.  Much  more  might  such  a  pre- 
sumption arise  when  the  relation  is  man  and  wife. 

It  has  been  argued  by  the  respondents'  coun- 
sel, with  plausibility,  at  least,  that  the  averment 
in  plaintifif's  bill,  that  the  contents  of  the  alleged 
agreement  of  the  29th  Nov.  1869,  were  not  made 
known  to  plaintiff,  but  fraudulently  concealed 
from  her  by  her  husband,  has  not  been  proven,  as 
in  equity  they  are  required  to  be  proved. 

The  Master  has  found  that  the  instrument  was 
not  read  to  her  before  execution.  After  execu- 
tion, it  was  taken  possession  of  by  Mr.  Hammett, 
and  delivered  by  him  to  his  counjjcl,  who  depos- 
ited it  for  safe  keeping  in  a  custody  from  whence 
it  was  never  taken  till  after  his  death.  Positive 
evidence  that  the  pajier  was  not  read  to  her  is  not 
possible  to  be  given,  without  her  testimony,  which 
I  have  held  was  not  competent  in  this  case.  But 
it  is  a  fact  inferable  from  circumstances,  like  any 
other  fact.  Where  the  usual  and  accustomed 
practice  is  omitted  in  the  transaction  of  a  partic- 
ular business,  it  is  not  a  harsh  presumption  to 
infer  that  the  omission  had  an  object  in  view. 
In  contracting  it  is  usual  and  common  for  the 
contracting  parties,  on  both  sides,  to  appear  be- 
fore the  scrivener  and  give  him  the  substance  of 
the  contract  to  be  reduced  to  writing,  and  if  it 
happen  that  but  one  appear,  then  for  the  scrive- 
ner to  prepare  and  read  the  instrument  to  the  ab- 
sent party.  Here  the  pai)er  was  drawn  by  coun- 
sel at  the  dictation  of  Hammett  alone,  in  the  ab- 
sence of  his  wife,  whom  the  scrivener  never  saw 
during  the  preparation  of  it,  and  he  never  read 
it  to  her  afterwards.  There  were  blanks  left  in 
it,  which  were  afterwards  filled  up  by  another, 
also  Mr.  Ilammetl's  counsel,  and  who  is  named 
in  it  as  trustee,  without  the  presence  of  Mrs. 
Hammett,  and  he  never  read  it  to  her  or  in- 
formed her  of  its  contents,  because,  as  he  says, 
he  supposed  she  knew  all  about  it  The  witnesses 
who  were  called  to  attest  its  execution,  say  it  was 
not  read  in  their  presence  before  execution,  and  even 
the  alderman  who  took  her  acknowledgment,  and 
certified  that  the  contents  of  the  instrument  were 
fully  nm4e  known  to  her  by  liim,  testifies  that  he 
did  not  read  it  to  her,  that  it  was  not  his  duty  to 
do  so  unless  requested.  Add  to  this  the  internal 
evidence  afforded  by  the  contract  itself,  the  relin- 
quishment by  Mrs.  Hammett  of  her  right,  in 
the  event  of  the  death  of  her  husband,  to  nearly 
$100,000 — which  would  be  her  distributive  share  in 
his  personal  estate,  and  dower  in  from  a  half  rail- 
lion  to  a  million  uf  real  estate,  largely  productive, 
for  an  annuity  of  $1 200  a  year  for  life,  to  take  effect 
after  his  death,  raises  an  overwhelming  presump- 
tion, I  think,  that  it  was  signed  in  ignorance  of  its 
contents  by  Mrs.  Hammett,  which  should  stand 
for  proof  until  rebutted.     Under  the  rule  in  equity 


I  regard,  therefore,  these  circumstances,  together 
with  the  misrepresentations  in  regard  to  the  first 
alleged  agreement  in  the  second,  as  evidence  not 
only  that  the  instrument  was  not  made  known  to 
the  complainant,  but  that  she  was  fraudulently 
kept  in  ignorance  thereof,  before  execution,  and 
that  she  had  not  access  to  it  after  its  execution, 
until  after  the  death  of  her  husband.  It  is  diffi- 
cult to  believe  that  anything  but  ignorance  or 
coercion  could  have  induced  her  to  sign  such  an 
agreement.  It  will  be  remembered  that  this 
agreement  was  post-nuptial,  and  is  not  to  be  ac- 
counted for  from  the  precedent  relations  of  the 
parties,  as  might  possibly  have  been  inferred  from 
a  somewhat  inadequate  provision  made  for  the 
wife  before  the  marriage.  The  marriage  was  in 
accordance  with  Mr.  Hammett 's  own  choice  and 
in  no  way  enforced  upon  him,  and  it  stands  before 
the  Court  as  every  other  voluntary  assumption  of 
the  marriage  relation.  In  this  view,  also,  seeing 
that  the  contract  was  manifestly  unequal  and  un- 
just to  the  wife,  she  ought  not  to  be  bound  by  it, 
and  it  ought  to  be  declared  null  and  void. 

The  only  object  of  the  plaintiff's  bill  is  the  set- 
ting aside  of  the  alleged  agreements  or  writings 
referred  to.  The  prayer  that  the  defendants,  the 
executors,  be  required  to  transfer  and  pay  over 
to  the  plaintiff  her  distributive  share  in  the  per- 
sonal estate  of  her  husband,  was  withdrawn  and 
disclaimed  on  argument,  by  the  counsel  for  the 
plaintiff,  and  is  no  longer  in  the  ease.  Indeed; 
that  belongs  exclusively  to  the  jurisdiction  of  the 
Orphans'  Court. 

it  was  furthermore  contended  by  respondents' 
counsel  that  the  subject  matter  of  the  entire  bill 
was  exclusively  within  the  jurisdiction  of  the  Or- 
phans' Court.  This  has  received  much  consider- 
ation  from  the  Master,  and  he  has  arrived  at  a 
different  conclusion  from  the  learned  counsel. 
The  bill  interferes  in  no  measure  with  the  admin- 
istration of  the  estate  of  the  decedent  in  the  Or- 
phans' Court,  nor  does  it  operate  on  the  person 
or  personal  rights  of  any  of  the  distributees  or 
legatees  under  the  will  of  Mr.  Hammett  It  is 
probable  the  amounts  to  be  distributed  may  be 
affected  as  a  consequence  of  a  decision  under  the 
bill,  favorable  to  the  jilaintiff,  but  the  same  result 
would  follow  a  successful  attack,  on  the  testi- 
mony afforded  by  the  agreements,  in  the  Orphans' 
Court  'J  he  difference  is  that  it  is  more  conven- 
iently tried  in  equity  than  in  that  Court  The 
contest  is  settled  by  one  process,  in  the  former 
jurisdiction,  while  in  the  latter,  many  contests 
over  the  same  thing  might  be  required.  The  pre- 
vention of  multiplicity  of  suits  is  a  distinct  and 
most  valuable  head  of  equitable  jurisdiction. 
Another  head  is,  fraud,  accident  or  mistake — the 
reformation  or  setting  aside  of  contracts  in  which 
these  elements  exist  Both  these  heads  susUin 
the  plaintiff's  bill.     It  does  not,  in  the  least,  in- 
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fringe  npoi>  the  jurisdiction  of  the  Orphans' 
Court ;  it  is  a  proceeding?  entirely  collateral  to  that 
of  distribation  in  that  Court.  In  my  judgment, 
these  views  do  not  eon6ict  in  the  least  with  Dun- 
das's  Appeal  (Leg.  Int.  of  May  30th,  1873)  or  Lin- 
Bebigler  v,  Gourly  (6  P.  F.  Sm.  172)  cited  by  re- 
spondents' counsel.  Eren  if  the  Orphans'  Court 
could  entertain  a  bill,  and  decree  the  invalidity  of 
acontract  and  set  it  altogether  aside,  it  does  so  as 
a  court  of  equity.  It  is  the  exercise  of  concur- 
rent jurisdiction,  and  in  cases  of  concurrent  jur- 
isdiction, that  Court  which  has  first  taken  juris- 
diction will  be  allowed  to  proceed  to  a  complete 
exercise  thereof. 

The  Master  reported  a  decree  declaring  the  two 
agreements  null  and  void.  The  defendants  filed 
exceptions  to  the  report,  which  were  dismissed  by 
the  Court  (Williams,  J.)  without  opinion ;  where- 
upon the  defendants  certified  the  case  into  the  Su- 
preme Court. 

Oeo.  Bull  and  Hon.  Henry  M,  Phillips,  for 
the  defendants. 

A  pettlement  made  after  marriage  is  valid,  if  it 
is  in  pursuance  of  an  ante-nuptial  agreement. 
Ramfldfu  v,  HjltoD,  2  Vesej,  Sr.,  304. 
Cookea  ».  Madcall,  2  Vernou.  200. 

And  if  there  was  an  agreement  prior  to  maf- 
liage  which  after  the  marriage  was  reduced  to 
writing  aud  executed,  it  would  be  binding  on  the 
wife,  because  the  first  agreement  would  not  be 
extinguished  by  the  marriage. 
Reeve^d  Domestic  Rel.  176. 
Bright'8  Httiband  and  Wife,  112. 

Now  in  this  case,  the  averment  of  the  bill  is 
that  the  plain tiflf  signed  after  marriage,  and  then- 
is  no  proof  that  there  was  not  an  ante-nuptiai 
agreement  for  a  settlement.  The  plaintiff  could 
not  have  offered  such  proof  under  this  bill,  for 
the  decision  must  be  secundum  allegrtta  el  pro- 
bata,    (Daniel's  Ch.  Prac.  32G.) 

The  Master,  therefore,  went  too  far  in  report- 
ing that  "no  ante-nnptial  agreement  for  any  set- 
tlement existed  between  the  parties."     This  find- 
ing of  the  Master^  is  subject  to  correction. 
Pbillip^sAppeal,  18  Stiiitli,  130. 

It  is  not  competent  for  the  plaintiff  to  deny  the 
truth  of  the  recital  in  the  second  agreement,  for 
ghe  is  estopped  by  her  separate  acknowledgment. 
A  wife  may  contract  with  her  husband  in  the  same 
way  as  with  a  stranger,  if  there  be  sufficient  con- 
sideration, and  the  intervention  of  a  trustee  is 
nnoecessary. 

Dofly  V.  Ins.  Co.,  8  W.  &  8.  433. 
McKennaii  v.  Phillips,  6  Wharton,  576. 

Pull  relief  can  be  had  in  the  Orphans'  Court, 
wbich  has  undoubted  jurisdiction.     If  that  Court 
has  jurisdiction,  no  other  court  has,  for  the  excep 
tions  do  not  embrace  this  case. 

Linsebigler  v.  Gourly,  6  8m.  172. 

Dondas's  Appeal,  Leg,  Int.  May  30, 1873. 


Ho7i,  Wm.  A.  Porter,  contra. 

Jan.  19.  The  Court.  This  case  has  been 
so  well  developed  and  so  clearly  stated  by  the 
distinguished  Master,  the  late  Chief  Justice 
Thompson,  that  nothing  is  left  to  be  said  upon  the 
merits. 

The  marriage  settlement  was  clearly  post-nup- 
tial, and  most  probably  was  dictated  by  Mr. 
Hammett  himself.  The  second  writing  misre- 
cited  the  first  in  important  particulars.  We 
think  Mrs.  Hammett  was  not  bound  by  either. 

We  concur  with  the  Master  that  the  Court  of 
Common  Pleas  had  jurisdiction  of  this  bill.  It 
involved  no  question  of  settlement  and  did  not 
touch  the  estate  of  Mr.  Hammett,  except  in  itv 
consequences,  as  the  consequence  may  attend  any 
other  proceeding  or  action  in  the  Common 
Pleas. 

Its  purpose  was  merely  to  set  aside  an  instru- 
ment unduly  obtained,  injurious  to  the  rights  of 
the  party.  It  is  true  the  cancellation  of  the  paper 
affects  the  measure  of  distribution  by  removing 
the  evidence  of  a  fact  which,  if  suffered  to  b^ 
proved,  would  enter  into  the  question  of  distri- 
bution. But  this  is  no  more  than  would  follow 
the  death  of  a  witness  or  his  conviction  of  an  in- 
famous crime,  or  a  claim  or  title  for  or  against 
the  estate  enjoined  by  a  decree.  On  the  contrary, 
equity  exercises  its  most  appropriate  function 
here  where  it  removes  out  of  the  way  of  the  Or- 
phans' Court,  an  obstruction  constantly  occurring 
to  hinder  or  delay  distribution.  The  cases  of 
Dundas's  Appeal  (23  P.  F.  Smith,  474),  and 
Linsebigler  v.  Gouriey  (6  P.  F.  Smith,  172), 
lo  not  touch  the  point  now  before  us.  Dundas's 
Appeal  rested  on  the  fact  that  it  was  a  proceed- 
ing in  distribution  for  a  share  of  the  estate,  where 
the  Orphans'  Court  necessarily  must  take  juris- 
diction of  the  question  of  ownership  of  the  share, 
in  order  to  remove  it  out  of  the  way  of  a  decree  ; 
as  in  Souder's  Appeal  (7  P.  F.  Smith,  498).  If 
Mrs.  Hammett  had  proceeded  in  the  Orphans' 
Court  for  the  recovery  of  her  share  of  the  estate, 
and  the  post-nuptial  marriage  settlement  had 
been  set  np  as  a  bar,  the  Orphans'  Court  would 
have  taken  jurisdiction  of  the  question  as  a  ne- 
cessary consequence  of  its  rightful  jurisdiction 
over  the  distribution  of  the  estate.  But  this  is 
no  objection  to  the  exercise  of  the  jurisdiction  of 
the  Common  Pleas  over  this  particular  question, 
as  within  a  head  of  equity  not  forbidden  by  law, 
and  before  jurisdiction  of  the  Orphans'  Court  had 
attached.  The  decree  itself  states  that  do  matter 
of  settlement  or  touching  the  administration  of 
the  estate  was  drawn  within  the  power  of  the 
Common  Pleas.  No  power  of  the  Orphans' 
Court  was  trenched  upon.  It  therefore  does  not 
confiict  with  the  statement  in  Linsebigler  v, 
Gouriey. 
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Per  Curiam.  Decree  affirmed  with  costs  to 
be  paid  out  of  estate  of  B.  Hammett,  and  appeal 
dismissed. 

Williams,  J.,  absent. 

[On  the  qnestion  of  juiisdiotion,  see  Hanimett'B 
Estate  (0.  C),  2  Weekly  Notes,  430 ;  Kimble  v.  Caro- 
thers,  ante,  68.] 


Oct.  &  Nov.  '76,  34.  Oct.  4. 

Booth  Y.  Meyer  et  aL,  to  use. 

Bankruptcy — Proceedings  against  a  firm — Pen- 
dency thereof  before  adjudication  of  bankrupt- 
cy not  a  bar  to  an  individual  suit  by  one  of  the 
partners — Affidavit  of  defence. 

After  tbe  filing  of  a  petition  by  a  member  of  a  part- 
nership, praying  that  himself  and  his  partners  might 
be  declared  banki-npts,  but  before  an  adjudication, 
another  of  the  partners  brought  a  suit  on  an  individual 
claim.  The  defendant  in  this  latter  suit  filed  an  affi- 
davit of  defence  setting  forth  the  commencement  of 
the  bankruptcy  proceedings : 

Held,  that  the  pendency  of  these  proceedings  was  no 
valid  defence,  either  in  bar  or  in  suspennion  of  the 
action,  and  that  tbe  affidavit  was  therefore  insufficient. 

Error  to  tbe  Common  Pleas  No.  2,  of  Alle- 
gheny County. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

This  was  an  action  on  the  case  brought  by  J. 
Meyer  and  A.  Meyer,  trading  as  Joseph  Meyer 
&  Son,  to  the  use  of  Robert  Woods,  against  T. 
Booth,  on  a  book  account  of  $155,  the  price  of 
certain  furniture  bought  by  Booth  from  the  nomi- 
nal plaintiffs.  The  title  of  Meyer  &  Son  became 
vested  in  Robert  Woods  by  virtue  of  a  sheriff's 
sale. 

The  defendant  filed  an  affidavit  of  defence,  set- 
ting forth,  inter  alia,  that  J.  Meyer  and  A. 
Meyer  were  members  of  a  copartnership  known 
as  the  Nation  Trust  Company ;  that  after  the 
purchase  of  the  furniture,  and  More  the  com- 
mencement of  this  suit,  L.  M.  Morris,  a  member 
of  the  said  Nation  Trust  Company  filed  a  pe- 
tition in  the  U.  S.  District  Court  praying  that 
himself  and  his  copartners  in  the  said  company 
should  be  adjudged  bankrupts;  and  that  these 
bankruptcy  proceedings  were  yet  pending,  no  ad- 
judication having  yet  been  made. 

The  plaintiffs  took  this  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence.  On 
argument  the  rule  was  made  absolute,  and  judg- 
ment was  entered  against  tlie  defendant  for 
$156.11.  The  defendant  thereupon  took  this 
writ,  assigning  for  error  the  above-mentioned 
action  of  the  Court. 

J.  O.  Bryant,  for  plaintiff  in  error. 

A  payment  to  a  bankrupt  after  the  filing  of 
the  petition  for  adjudication,  will  not  discbarge 


the  debtor's  liability  to  an  after-appointed  as- 
signee.    Until,  therefore,  the  appointment  of  an 
assignee,  or  the  dismissal  of  the  petition,  the 
right  of  action  against  the  debtor  is  suspended. 
Mays  V.  Bank,  14  Sm.  74. 

i?.  d>  S.  Woods,  contra. 

The  mere  filing  of  a  petition  in  bankraptcy 
will  not  disable  a  creditor  from  suing  on  his 
unpaid  claims. 

Oct.  10.  The  Court.  The  single  question  in 
this  case  is,  whether  a  petition  presented  by  a  mem- 
ber of  a  partnership  to  declare  his  partners  and 
himself  bankrupts,  not  prosecuted  to  a  decree  of 
bankruptcy,  will  prevent  other  members  of  tbe 
firm  from  bringing  a  sniton  their  individual  claim, 
and  prosecuting  it  to  judgment.  Clearly  the 
right  to  pursue  their  debtors  by  action  is  not 
defeated  by  a  proceeding  not  consummated  against 
them  by  a  decree.  Non  constat  that  the  plain- 
tiffs in  the  action  will  ever  be  decreed  to  be  bank- 
rupts, while  their  interest  may  demand  an  action 
to  secure  their  debt  or  prevent  a  bar  of  the  sta- 
tute of  limitations.  No  question  of  payment  or 
set-off  exists  in  this  case,  or  other  means  of 
defeating  the  proceeding  in  bankruptcy.  When 
that  question  arises  it  will  be  in  time  to  consider 
the  powers  of  the  Court  to  suspend  execution, 
or  of  the  United  States  Court  to  enjoin  against 
it,  or  of  the  assignee  in  bankruptcy  to  recover 
the  proceeds  of  the  claim. 

Per  Curiam.  Judgment  affirmed.  WiuJABiS, 
J.,  absent. 

iq/:  Frostman  v.  Hicks,  post,  202.] 


March  7. 
Commonwealth  ex  rel.  v.  Thompson. 
Same  v.  Barlow. 

Mandamus — Toumship  officers — Special  corn- 
mi  saioners,  power  of  legislature  to  create  and 
abolish — Constitutional  law. 

Two  Acts  of  Assembly  created  a  special  commission 
to  mark  out  a  State  road,  and  to  construct  the  same  in 
the  place  of  the  township  supervisors.  The  commis- 
sioners were  authorized  to  give  certificates  to  any  per- 
son loaning  them  money,  for  the  purpose,  which  certi- 
ficates were  to  be  paid  out  of  the  road  taxes  on  certain 
lands  and  property  thereon,  *'eitlerby  said  commis- 
sioners receiving  and  paying  over  road  taxes  on  such 
certificates,  or  by  the  road  supervisors  or  collectors  of 
road  taxes  in  thH  respective  townships,  crediting  tbe 
taxe-*  on  any  FUth  certificates.*' 

Subsequently  a  repealing  Act  wa^  enacted,  sweeping 
away  all  the  pievious  legislation  f  t  the  construction 
<  f  the  road,  and  aholishiug  the  office  of  the  commis- 
sioners. 

A  petition  having  been  filed  by  tbe  commissioners 
for  a  mandamus  to  a  township  collector  of  road  taxes 
to  compel  him  to  pay  to  them   tbe  taxes  in  his  hands 
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B|>propriated  by  the  Acts  to  the  ooustraclion  of  this 
road — on  demurrer : 

Htid  (reversing  the  judgment  of  the  Court  below), 
that  the  repealins  Act  was  not  in  conflict  with  tlie  Con- 
Btitution  of  the  United  States,  Art.  I.,  Section  10,  nor 
with  the  St  ite  Constitution,  Art.  I.,  Section  17,  the 
special  remedy  in  this  case  being  not  essential  to  the 
coDtract. 

Power  of  the  Legislature  to  create,  change  and 
aboli.sh  municipal  offices,  and  the  effect  of  a  legislative 
change  of  offii'es  upon  contracts  theretofnie  leeally 
made  and  the  remedies  thereon — discussed  ptr  Pax- 

SOK,  J. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Petition  by  Althouse,  Miller,  and  Jones  for  a 
writ  of  mandamus  to  Thompson,  collector  and 
treasurers  of  Porter  Township.  The  relators 
averred  in  the  petition  :— ^ 

(1)  That  by  the  Act  of  T  April,  1869  (P.  L. 
738),  they  were  appointed  Commissioners  to  ex- 
amine, view,  layout,  and  mark  upon  the  ground 
a  State  road  from  a  point  in  Schuylkill  County, 
through  Porter  Township,  to  a  point  in  Dauphin 
County ;  and  that  it  was  provided  in  the  said 
Act  (Section  3),  that  said  Stale  road  should  be 
opened  and  constructed  by  the  said  Commissioners, 
and  at  the  expense  of  the  individuals  or  com- 
)ianies owning  or  occupyhip:  lands  through,  or  con- 
tiguous or  adjacent  to,  which  the  road  should  be 
kid  out;  and  this  to  embrace  in  Porter  Town- 
ship all  the  lands  north  of  the  road,  up  to  the 
north  line  of  the  township ;  Provided,  that  no 
such  individual  or  company  should  be  compelled 
to  pay,  for  that  purpose,  any  further  quota  or 
other  sum  than  such  road  taxes  as  were  or  might 
be  assessed,  at  the  rates  and  in  common  with  the 
lands  or  property  of  others  in  the  respective 
township,  upon  the  lands  aforesaid,  or  the  pro- 
perty thereon.  That  all  road  taxes  then  due,  or 
which  might  thereafter  be  assessed  upon  such 
lands  and  the  property  thereon  by  the  supervisors 
of  the  respective  townships  in  which  such  lands 
lie,  should,  together  with  such  other  sums  as 
might,  for  that  purpose,  be  advanced  by  the  said 
individuals  or  companies,  and  which  sums  ad- 
vanced should  be  credited  an  account  of  rond 
tax^  that  might  thereafter  be  assessed  upon  such 
lands  and  property,  be  appropriated  and  applied 
by  the  supervisors  of  the  respective  townships  to 
the  opening  and  construction  of  the  said  State 
road,  and  to  no  other  purpose,  until  said  State 
road  should  be  in  good  order  for  travelling  with 
carriages  and  vehicles. 

(2)  That  by  a  subsequent  Act  of  2*7  February, 
1872  (P.  L.  171),  the  said  Commissioners  were 
further  empowered,  in  the  place  of  the  respective 
township  supervisors,  to  take  the  charge  of  the 
construction  of  the  said  State  road,  and  to  receive 
from  the  township  road  tax  collectors  and  county 
treasurers  all  moneys  derived  from  taxes  then 


paid  or  thereafter  to  come  into  their  hands,  and 
any  money  advances  that  might  be  made  by  in- 
dividuals or  companies,  which  were  applicable 
under  the  Act  of  7  April,  1869,  to  the  opening 
and  construction  of  the  said  road,  and  to  use  and 
pay  out  the  same  in  repaying  any  expenses  in- 
curred, or  advances,  or  outlays  theretofore  made 
by  any  individual  or  company  for  the  purpose, 
and  towards  making  the  road  under  their  con- 
tracts and  otherwise.  That  any  individual  or 
company  liable  to  the  expense  therefor,  under  said 
Act,  who  had  theretofore  advanced  or  expended 
any  sums,  or  should  thereafter  advance  to  the 
Commissioners  any  sums  to  and  for  the  opening 
and  construction  of  the  road,  any  portion  or  piece 
thereof,  should  receive  from  the  Commissioners  a 
certificate  of  the  sums  so  advanced  or  ex|>ended, 
and  that  each  and  all  of  such  sums  should  be  re- 
paid on  each  such  certificate  with  interest,  through 
and  by  means  of  all  the  road  taxes,  which  were 
by  said  Act  directed  to  be  appropriated  to  the 
opening  and  construction  of  the  State  road,  either 
by  the  Commissioners  receiving  and  paying  over 
the  road  taxes  on  said  certificates,  or  by  the  road 
supervisors  or  collectors  of  road  taxes  in  the  re- 
spective townships,  crediting  the  taxes,  as  they 
were  by  the  said  Act  required  to  do  from  time  to 
time,  and  as  requested  by  any  individual  or  com- 
pany whose  lands  were  liable,  on  any  such  certi- 
ficate or  certificates,  or  by  both  such  methods, 
until  all  such  certificates  were  paid  ofif  and  the 
road  completed. 

(3)*  That  in  opening  and  constructing  this 
road  and  paying  the  contractors  therefor,  the 
Commissioners  had  borrowed  large  sums  of 
money  for  which  they  gave  certificates  which 
were  still  outstanding  and  unpaid. 

(4)  That  the  respondent,  the  collector  of  the 
road  taxes  and  treasurer  of  Porter  Township,  had 
collected  a  large  amount  of' taxes  which  were 
applicable  under  the  Acts  of  Assembly  aforesaid 
to  the  payment  of  the  said  certificates,  and  that 
he  had  refused  to  pay  over  the  same  to  the 
Commissioners  as  required  by  the  said  Act. 

The  relators  therefore  prayed  that  a  mandamus 
might  issue  to  the  respondent,  commanding  him 
to  pay  over  all  sums  of  money  in  his  hands  which 
ought  to  be  appropriated  to  the  opening  and 
constructing  of  the  Slate  road. 

The  respondent  made  return,  inter  alia,  that 
by  an  Act  of  9  June,  lb74  (P.  L.  306),  the  third 
section  of  the  Act  of  7  April,  1869,  and  the  whole 
of  the  Act  of  27  February,  1872,  were  repealed  ; 
whereby  the  relators  had  no  further  right  to  col- 
lect or  receive  any  moneys  collected  as  road  taxes 
in  the  township  of  Porter ;  to  which  return  the 
relator  filed  a  demurrer,  assigning  for  cause  that 
the  Act  of  9  June,  1874,  was  unconstitutional 
and  void. 

The  Court  below  awarded  a  writ  of  peremptory 
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mandamns,  Pershing,  P.  J.,  saying  :  **The  law 
la  this  case  directs  the  relators  to  receive  from 
the  defendant  as  tax  collector,  certain  taxes. 
The  duty  on  the  part  of  the  respondent  to  pay 
them  is  purely  ministerial,  and  we  can  find  no 
sufficient  reason  why  he  should  not  perform  it 
unless  he  is  exonerated  by  the  Act  of  Assembly 
passed  June  9ih,  1874.  This  Act  repeals  the 
third  section  of  the  Act  of  7  April,  1869,  and  the 
whole  of  the  supplemental  Act  of  1872.  It  leaves 
in  force  the  first  and  second  sections  of  the  origi- 
nal Act  by  which  the  relators  were  appointed 
Commissioners  for  laying  out  this  State  road, 
but  strips  them  of  the  power  to  make  contracts 
for  the  making  of  the  road,  issuing  certificates  of 
indebtedness,  and  receiving  from  the  tax  collectors 
and  county  treasurer  certain  taxes  to  l>e  used  in  the 
payment  of  certificates  issued  by  them.  The  effect 
of  this  repealing  statute  upon  the  present  legis- 
lation  was  argued  at  length.  It  was  passed  after 
the  present  proceeding  was  instituted  in  Court, 
and  of  course,  after  the  Commissioners  had  issued 
the  certificates  mentioned  in  their  suggestion. 
If  the  repeal  has  the  effect  claimed  for  it  by  the 
respondent,  then  the  holders  of  these  certificates 
have  no  remedy  by  which  they  can  enforce  their 
payment.  We  have  had  little  difficulty  in  coming 
to  the  conclusion  that  the  repealing  Act  of  June 
9,  1874,  cannot  affect  certificates  issued  prior  to 
that  date.  Where  one  statute  is  repealed  by 
another  statute,  nets  done  in  the  mean  time, 
while  it  was  in  force,  shall  endure  and  stand  and 
l)e  good  and  effectual.  (Dwarri:*  on  Statutes, 
♦675.)  It  is  settled  by  a  long  roll  of  cases  that 
the  Legislature  may  vary  the  nature  and  extent 
of  remedies,  as  well  as  the  times  and  modes  in 
which  these  remedies  may  be  purKued,  but  that 
tlie  abolition  of  all  remedies  by  a  law  operating 
tn  prasffenti  is  an  impairing  of  the  obligation  of 
the  contract,  and  therefore  unconstitutional.  The 
laws  of  the  State  in  force  at  the  time  are  a  part 
of  the  law  of  the  contract  as  to  rights  and  reme- 
dies without  any  express  agreement  by  the  parties. 
These  rights  are  annexed  to  the  contract  at  the 
time  it  is  made,  and  form  a  part  of  it,  and  any 
subsequent  law  impairing  the  rights  thus  acquired 
impairs  the  obligations  which  the  contract  im- 
poses. (Bronson  u.  McKiiizie,  1  How.  311.)  A 
good  illustration  of  this  point  is  furnished  by  the 
case  of  Woodruff  u  Trapnell  (10  How.  90).  In 
1836  the  State  of  Arkansas  chartered  a  bank  the 
whole  capital  of  which  belonged  to  the  State.  The 
28th  section  made  the  bills  and  notes  of  the  bank 
receivable  for  debts  due  the  Slate.  In,  January, 
1845,  the  28th  section  was  repealed.  It  was  held 
that  the  notes  of  the  bank  in  circulation  at  the 
time  of  the  repeal  were  not  affected  by  the  repeal, 
and  that  a  tender  in  1847,  of  notes  issued  prior 
to  the  repeal  in  1845,  was  good  to  satisfy  a  judg- 
ment against  a  debtor  obtained  by  the  State.     In 


Howard  v.  Hngbee  (24  How.  461),  it  was  held 
that  a  statute  which  authorized  the  redemption  of 
mortgaged  premises  in  two  years  after  a  sale 
under  a  decree,  by  bona  fide  creditors  of  the  mort- 
gagor, was  void  as  to  sales  made  under  mortgages 
executed  prior  to  the  statute. 

lu  the  Hickory  Tree  Road  (7  Wright,  139),  a 
road  view  was  presented  and  confirmed  nisihj  the 
Court,  after  which  the  road  law  under  which  it 
was  made  was  repealed.  This  left  no  remedy  for 
damages.  The  Supreme  Court  held  that  the  final 
confirmation  of  the  road,  and  proceedings  to  assess 
damages,  must  go  under  the  old  law  as  though  it 
bad  not  been  repealed. 

To  take  away  by  legislative  act  the  existing 
remedies  for  enforcing  the  obligation  of  the  con- 
tract, so  as  to  leave  the  creditor  without  redress, 
would  be  a  mockery  of  justice,  and  repugnant  to 
the  Constitution  of  the  United  States.  The  bet- 
ter doctrine  is  that  all  effectual  remedies  affecting 
the  interest  and  rights  of  the  owner,  existing 
when  the  contract  was  made,  became  an  esssential 
ingredient  in  it  and  are  parcel  of  the  creditor's 
right,  and  ought  not  to  be  disturl)ed  (1  Kent, 
*419,  note).  As  bearing  on  this  branch  of  the 
case,  we  might  refer  to  Fletcher  v.  Peck  (6  Cranch, 
87);  Green  v.  Hiddle  (8  Wheaton,  1);  Qnack- 
bush  V.  Danks  (1  Denio,  128)  ;  liillmeyer  u.  p]vans 
(4  Wright,  324). 

As  the  result  of  a  careful  examination  of  this 
case,  we  are  compelled  to  decide  that  the  answer 
of  the  respondent  is  insufficient,  and  we  therefore 
award  a  writ  of  peremptory  mandamus  against 
him. 

The  same  judgment  was  entered  in  the  case 
against  Barlow,  County  Treasurer.  The  respon- 
dents in  each  case  took  a  writ  of  error,  assigning 
for  error  the  entry  of  judgment  for  the  relators 
ou  the  demurrer. 

Hon.  F.  W.  Hughes  and  Wm,  R.  Smith,  for 
the  plaintiffs  in  error. 

The  only  question  here  is  whether  the  Legisla- 
ture has  the  power  to  take  away  from  public 
officers  their  public  functions,  leaving  others  to 
discharge  their  duties.  The  Court  below  held 
that  it  could  not.  If  we  admit  that  the  Legisla- 
ture could  not  take  away  the  special  remedies,  yet 
these  could  be  enforced  without  the  commissioners 
by  township  officers.  One  special  remedy,  viz., 
to  credit  on  the  certificates  the  taxes  as  accrued, 
these  commissioners  had  no  part  in ;  therefore 
this  remedy  was  left  unimpaired  by  the  repeal. 

Oeo.  a,  Kaercher  and  John  W.  Ryon  (james 
Ryon  with  them),  contra. 

The  remedy,  method,  and  manner  of  recovery 
formed  a  vital  and  express  part  of  the  contract, 
and  were  beyond  the  power  of  the  Legislature 
under  Art.  I.,  Sec.  10,  Const.  U.  S.,  and  Abt. 
T.,  Sec.  17,  of  the  Constitution  of  Peuna. 
Billmeyer  v.  Bvans,  4  Wright,  327. 
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Oct.  9.  Thi  Court.  AHhoose,  Miller,  and 
Jones,  the  defendants  in  error,  were  anthorized 
by  an  Act  of  Assembly  passed  on  the  7th  of 
April,  1869,  designating  them  as  commissioners 
for  that  purpose,  "  to  examine  the  grounds  for, 
and  view,  lay  out,  and  distinctly  mark  upon  the 
l>est  ground,  and  to  the  best  public  advantage,  a 
State  road"  in  Porter  Township,  Schuylkill  Co. 
The  third  section  of  said  Act  provides  **  that  the 
said  State  road  shall  be  opened  and  constructed 
of  the  width  fixed  therefor  by  the  said  commis- 
sioners, not  exceeding  fifty  feet,  and  at  the  ex- 
pense of  individuals  and  companies  owning  or 
occupying  lands  through,  orcontiguous  or  adjacent 
to  which  the  said  road  shall  be  laid  out,  etc."  The 
commissioners  accepted  the  appointment  and  pro- 
ceeded to  lay  out  a  road  in  accordance  with  the 
terms  of  said  Act.  No  movement  was  made, 
however,  towards  its  construction. 

On  the  2tth  of  February,  1872,  the  Legislature 
passed  another  Act,  by  which  the  same  commis- 
sioners, or  a  majority  of  them,  were  authorized 
and  directed,  in  the  place  and  stead  of  the  town- 
ship supervisors,  to  take  the  charge  of  and  carry 
through  the  opening  and  constructing  of  the  said 
road.  They  were  also  authorized  to  receive  from 
the  township  road  tax  collectors  and  county 
treasurers,  all  taxes  already  paid  in  or  hereafter 
to  come  into  their  hands,  and  any  money  advances 
that  may  be  made  by  individuals  or  companies, 
which  are  applicable  under  the  said  Act  to  the 
opening  and  constructing  the  said  road.  They 
are  also  authorized  to  grant  certificates  of  indebt- 
edness to  any  individual  or  company  advancing 
money  toward  the  construction  of  naid  road,  and 
"  each  and  all  of  such  sums  shall  be  repaid  on 
each  such  certificate  with  interest,  through  and 
by  means  of  all  of  the  road  taxes  which  are  in 
and  by  the  said  Act  directed  to  be  a[)propriated 
and  applied  to  the  opening  and  construction  of 
said  State  road,  either  by  said  commissioners 
receiving  and  paying  over  said'  taxes  on  such 
certificates,  or  by  the  road  supervisors  or  collec- 
tors of  road  taxes,  in  the  r«»8peciive  townships 
crediting  the  taxes  as  they  are  hereby  required  to 
do,  from  time  to  time,  and  as  requested  by  any 
individual  or  company  whose  lands  are  liable,  on 
any  such  certificate  or  certificates,  or  by  both  such 
methods,  until  all  such  certificates  are  paid  off  and 
the  road  is  completed." 

Shortly  after  the  passage  of  this  Act,  the  com- 
missioners proceeded  to  the  construction  of  be- 
tween three  and  four  miles  of  this  road.  It 
appears  to  have  been  done  at  a  large  expense, 
and  certificates  of  indebtedness  to  a  considerable 
amount  were  issued  to  individuals  or  companies  | 
for  money  advanced  in  the  construction  of  the 
road.  David  P.  Thompson,  one  of  the  plaintiffs 
in  tfrror,  is  the  treasurer  and  collector  of  the 
township  of  Porter,  and  since  the  passage  of  said 


last  mentioned  Act,  has  collected  road  taxes  to 
the  amount  of  $1831,  from  the  individuals  and 
companies  at  whose  expense  it  is  claimed  said 
road  is  to  be  opened  and  constructed  under  said 
Acts  of  Assembly.  Upon  the  application  of  the 
commissioners,  the  Court  granted  a  writ  of  per- 
emptory mandamus  against  the  township  treasu- 
rer, requiring  him  to  pay  over  the  said  sum  of 
money  to  the  said  commissioners. 

Prior  to  this  application  of  the  commissioners 
to  the  Court  below,  to  wit,  on  the  9th  of  June, 
1874,  the  Legislature  passed  an  Act  by  which  the 
third  section  of  the  Act  of  7  April,  1869,  and  the 
whole  of  the  Act  of  27  February,  1»72,  were 
repealed.  This  swept  away  all  legislation  pro- 
viding for  the  construction  of  the  road,  and  at  the 
same  time  abolished  the  office  of  the  commis- 
sioners, and  raises  the  really  important  question 
in  this  cause — whether  the  holder  of  the  certifi- 
cates can  enforce  their  rights  through  commis- 
sioners who  have  no  longer  a  legal  existence,  who 
are  fundi  officii. 

It  must  be  conceded  that  this  repeal  did  not 
affect  the  contract  of  those  advancing  money  on 
the  pledge  of  the  fund  appropriated  to  the  pay- 
ment of  their  certificates ;  that  was  beyond  the 
power  of  the  Legislature.  But  the  repeal  carried 
with  it  the  office  of  the  special  commissioners 
who  merely  exercised  a  jwirt  of  the  functions  of 
the  municipality.  Their  office  being  repealed, 
clearly  they  are  not  entitled  to  receive  the  money. 
They  were  mere  municipal  agents,  subject  to  be 
removed  by  the  repeal  of  the  law  which  brought 
them  into  existence  to  perform  merely  municipal 
functions. 

The  general  road  laws  make  ample  provision 
for  the  construction  of  roads,  collection  of  taxes, 
payment  of  debts  and  contracts,  and  all  that  is 
necessary  to  fulfil  the  obligations  of  the  township 
in  regard  to  the  road  or  the  creditors.  On  the 
repeal  of  the  special  commissioners,  these  duties 
fell  back  into  the  hands  of  the  township  officers. 
There  is  nothing  to  prevent  the  payment  of  the 
certificates  as  debts,  or  the  crediting  of  the  taxes 
upon  them.  The  holders  have  by  their  contract 
relation  the  same  right  to  demand  payment  out 
of  the  moneys  collected  for  road  taxes,  or  any 
surplus  moneys  on  hand,  and  to  have  credit  for 
their  own  taxes,  the  remedy  for  the  latter  being 
in  their  hands,  to  retain  the  taxes  nolens  volens. 
Under  the  constitutional  provision  forbidding 
the  impairing  of  contracts,  they  were,  as  to  all 
these  matters,  unaffected  by  the  repeal,  and  their 
remedy  against  the  township  is  ample,  by  suit; 
and  against  the  township  supervisor  and  trea- 
surer, and  the  county  treasurer,  by  mandamus. 
The  commissioners  were  but  mere  agents,  to  re- 
ceive and  pay  over  the  money  to  them;  and,  if 
they  refused,  the  remedy  of  the  certificate  holders 
was  the  same,  only  against  them. 
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Being  but  mere  municipal  agents  or  officers  for 
a  special  purpose,  these  commissioners  were  liable 
to  be  changed  at  the  will  of  the  law  making  power. 
It  would  be  a  dangerous  doctrine  to  hold  that 
the  officers,  general  or  special,  of  a  petty  munici- 
pality like  Porter  Township  were  above  the  power 
that  created  them.  The  commissioners  were  but 
creatures  of  the  law;  they  had  no  official  life 
until  it  was  breathed  into  them  by  the  Legislature, 
and  the  breath  that  created  them  can  blow  them 
away.  It  might  as  well  be  argued  that  the  muni- 
cipal officers  of  a  city,  township,  borough,  or 
county  could  not  be  changed  by  law,  and  a  new 
system  of  officers  introduced,  because  the  city  or 
other  municipality  had  contracted  debts  or  issued 
bonds,  warrants,  or  certificates ;  no  one  doubts  the 
power  of  the  Legislature  to  repeal  a  municipal 
charter  or  to  divide  or  consolidate  townships  or 
counties,  excepting  so  far  as  special  legislation  is 
forbidden  by  the  new  Constitution.  (Dillon  on 
Munic.  Corp.  §  30,  and  note;  Borongh  of  Dun- 
more's  Appeal,  2  P.  F.  S.n  374.)  It  was  said  by 
our  brother  Shauswood,  in  the  City  of  Erie  v. 
Erie  Canal  Company  (9  P.  F.  Sra.  177),  that  *'  the 
charter  of  a  municipal  corporation  is  not  a  con- 
tract  within  the  protection  contained  in  the  pro- 
hibition of  the  declaration  of  rights  against  laws 
impairing  contracts."  How  much  less  is  the 
protection  afforded  by  the  Constitution  to  a  nrere 
temporary  commission  created  to  perform  a  func- 
tion of  a  municipal  corporation  ?  If  the  principal 
body  be  not  protected  against  repeal,  how  can  a 
mere  member  of  it  be  entitled  to  a  greater  sanc- 
tity ?  This  subject  was  discussed  most  elaborately 
in  the  case  of  John  B.  Button  and  others,  Canal 
Commissioners  v.  Penna.  (10  Howard,  402).  The 
contracts  (says  Justice  Daniel)  designed  to  be 
protected  by  the  tenth  section  of  the  first  article 
of  that  instrument  (the  Constitution)  are  contracts 
by  which  perfect  rights — certain  definite  fixed 
private  rights — of  property  are  vested.  These 
are  clearly  distinguished  from  measures  or  en- 
gagements adopted  or  taken  by  the  body  politic 
or  State  government  for  the  benefit  of  all,  and 
from  the  necessity  of  the  case  to  be  varied  or 
discontinued,  as  the  public  good  shall  require. 
After  showing  the  inconvenience  of  any  other 
doctrine,  which  would  perpetuate  bad  government, 
he  says:  "it  follows,  then,  upon  principle,  that 
in  every  perfect  or  competent  government  there 
must  exist  a  general  power  to  enact  and  repeal 
laws,  and  to  create  and  change  or  discontinue  the 
agents  designated  for  the  execution  of  those  laws. 
In  Bank  v.  Knoof  (16  Howard.  3G9,  380),  Justice 
McLean  restates  these  principles  with  equal  force. 

The  office  of  these  commissioners  is  not  essen- 
tial to  the  remedy  of  these  creditors.  The  town- 
ship is  the  principal  and  the  commissioners  agents 
to  receive  and  puy  over  money  collected  by  and 
ill  the  hands  of  its  official  custodian.     The  col- 


I  lectors  receive  and  the  treasurers  hold  the  money. 

,  The  duty  of  paying  it  over  can  be  as  well  done 
by  the  township  officers  as  by  the  special  com- 
mission. If  the  office  of  the  commission  cannot 
be  repealed,  the  consequence  must  be  that  these 
commissioners  may  hold  on  after  the  repeal  of 
their  office,  until  the  last  certiGcate  be  paid, 
whether  it  be  one  year  or  twenty  years.  On 
what  principle  can  the  creditors,  if  they  were 
parties,  which  they  are  not,  stay  the  hand  of  the 
Legislature  in  changing  the  municipal  agents? 
If  they  can,  no  matter  what  objection  lies  to 
these  men  ;  they  may  be  dishonest,  insolvent,  or 
incompetent;  their  office  may  be  obnoxious,  hurt- 
ful, or  inconvenient:  yet  they  cannot  be  displaced 
so  long  as  one  certificate  is  outstanding.  This 
doctrine  is  without  support  in  reason  or  authority, 
and  its  assertion  is  as  unsafe  as  it  is  novel.  The 
doctrine  is  not  denied  that  when  the  remedy  is  a 
part  of  the  contract  it  cannot  be  taken  away,  but 
this,  as  all  the  authorities  agree,  is  where  the 
remedy  is  essential  to  the  contract,  and  the  latter 
cannot  be  executed  without  it.  But  legislation 
which  simply  changes  the  public  hand  which  re* 
ceives  and  pays  out,  does  not  interfere  with  the 
remedy. 

It  was  urged  that  though  the  office  of  the  com- 
missioners is  repealed  as  to  the  public,  yet  to  the 
extent  of  the  certificates  for  the  advances,  they 
may  be  viewed  as  trustees  who  cannot  be  displaced. 
Trustee  of  what  ?  There  is  no  fund  of  which 
they  are  the  custodians.  There  are  no  securities 
as  to  which  they  hold  the  legal  title  in  trust  for 
certain  beneficiaries.  The  certificate  holders  have 
a  claim  against  the  township  ;  the  township  i.s 
their  debtor  to  that  extent,  with  certain  of  its 
revenues  pledged  by  law  for  the  payment  of  the 
debt.  Here  is  simply  the  relation  of  debtor  and 
creditor,  such  as  frequently  exists  between  munic- 
ipal corporations  and  its  creditors.  An  examin- 
ation of  the  Act  of  1872  shows  that  no  such 
s[>ecial  character  was  intended  to  be  conferred 
upon  these  commissioners.  They  were  nnlhorized 
and  directed,  in  the  place  and  stead  of  the  nuper- 
visors  to  take  charge  of  and  carry  through  the 
opening  and  construction  of  the  State  road  in  said 
Act  mentioned,  and  for  this  purpose  forthwith  to 
contract  for  the  opening  and  construction,  etc. 
etc.,  and  to  superintend  and  urge  through  the 
faithful  performance  of  such  contracts,  and  the 
opening  and  construction  of  said  road.  They 
were  to  receive  and  disburse  taxes  and  advances  of 
money  as  already  stated.  Here  were  public  duties 
which  the  supervisors  would  have  performed,  but 
for  the  substitution  of  the  commissioners  ;  they 
were  in  fact  a  portion  of  the  duties  of  the  town- 
ship supervisors  specially  delegated  to  and  con- 
ferred by  the  Act  upon  these  commissioners.  The 
duties  which  they  owed  to  the  certificate  hofders 
were  a  part  of  their  public  duties  as  officers  or 
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agents  of  the  township.     They  were  no  more  the 
private  trustees  of  the  holders  of  the  certificates 
tlian  the  supervisors,  treasurers,  or  other  munici- 
pal oflBcers  are  trustees  for  the  creditors  of  their 
respective  municipalities.     They  do  not  claim  in 
the  charac»ter  of  private  trustees — the  proceedings 
show  that  the  claim  set  up  at  the  bar  is  for  the 
public  money  to  construct   the  road;    end  this 
is  based  upon   the  continued  existence  of  their 
office  as  commissioners.     They  make  no  special 
application  on  behalf  of  the  certificate  holders, 
and  if  they  did  how  could  they  divide  the  money, 
collected  generally,  between  the  work  of  construc- 
tion and  that  of  payment  of  the  certificates  ?    It 
is  clear  there  is  no  private  trust  here ;  if  there  is 
any  trust  at  all,  it  is  only  such  as  attaches  to  them 
as  agents  or  officers  of  the  township,  if  the  trust 
itself  is  of  a  public  nature,  and  for  the  public  ben- 
efit    That  trustees  of  this  character  may  be  re- 
moved has  been  expressly  decided.     Philadelphia 
V.  Fox  (14  P.  F.  Smith.  169)  is  a  case  directly 
in  point.     In  that  case  a  large  number  of  trusts 
were  held  by  the  city  of  Philadelphia  for  charit- 
able uses,  the  most  noticeable  of  which  was  the 
one  created  by  the  late  Stephen  Girard.     In  18G9 
an  Act  of  the  Assembly  was  passed  taking  the 
direct  control  of  these  trusts  from   the  city  as 
trustee,  and  giving  them  to  a  board  of  fifteen  per- 
sons, twelve  of  whom  were  to  be  appointed  by  the 
Courts.     This  case  was  argued  in  this  Court  by 
very  eminent  counsel,  and  evidently  decided  with 
great  care.    It  was  held  that  the  trusts  were  char- 
ities ;  that  all  chanties  are  in  some  sense  public ; 
that  it  was  not  competent  for  a  mere  municipal 
organization  which  is  made  a  trustee  of  a  charity 
to  set  up  a  vested  right,  in  that  character,  to  main- 
tain such  organization  in  the  form  in  which  it 
existed  when  the  trust  was  created  and  thereby 
prevent  the  State  from  changing  it  as  the  public 
interests  may  require ;  and  that  the  Act  of  As- 
sembly authorizing  the  Judges  of  the  Court  to 
appoint  trustees  for  the  trust  under  the  wills  of 
Stephen  Girard  and  others,  was  constitutional. 
This  branch  of  the  case  does  not  need  elaboration. 
We  are  of  the  opinion  that  the  commissioners 
were   mere  officers  or  agents  of  the  township ; 
that  the   repealing  Act  of   1874  was  constitu- 
tional ;  and,  as  a  legal  deduction,  that  the  office 
18  now  abolished.     The  commissioners  having  no 
longer  a  legal  recognized  existence,  they  have  no 
standing  in  Court  and  no  right  to  a  mandamus 
against  the  plaintifif  in  error. 

What  has  been  said  renders  it  unnecessary  to 
discuss  the  case  in  which  Barlow,  county  treasurer, 
is  the  plaintiff  in  error.  The  case  rests  upon 
similar  principles,  and  the  same  judgment  will  be 
entered  on  each. 

The  order  and  judgment  of  the  Court  below 
awarding  a  writ  of  peremptory  mandamus  is  re- 
versed and  set  aside. 

Opinion  by  Paxson,  J.     Williams,  J.,  absent 


July  '74,  112.  Feb.  IB. 

Eeserve  Mntual  Life  Ins.  Co.  y.  Kane. 

Life  insurance — Insurable  interest — An  adult 
son  has  such  an  interest  in  his  father^ s  life — 
Poor  Law  of  June  13,  1836,  §  28. 

t 
In  Pennsylvania  an  adult  son  has  an  insurable  in- 
terest in  his  fatlier's  life,  for,  under  the  Poor  Law  of 
June  13,  1836,  §  *J8,  children  are  liable  for  their  par- 
ents' sapport  when  the  latter  are  unable  to  work. 
Thej  have,  therefore,  a  right  to  provide,  b/  insurance, 
against  possible  future  charges  of  this  nature. 

Error  to  the  late  District  Court  for  the  City 
and  County  of  Philadelphia. 

Debt  by  James  P.  Kane  against  the  Reserve 
Mutual  Life  Insurance  Company,  to  recover  $2000 
upon  a  policy  of  insurance  on  the  life  of  John 
Kane,  in  favor  of  the  plaintifif.  Pleas,  nil  debet, 
nan  est  factum,  payment  with  leave,  etc. 

John  Kane  was  the  father  of  the  plaintifif,  and 
had  several  times  received  pecuniary  assistance 
from  the  latter.  He  died  June  26,  1872,  leaving 
a  widow  and  several  children,  three  of  whom  were 
minors.  The  plaintifif  was  about  thirty  years  old 
at  the  time  of  his  father's  death. 

At  the  trial  the  plaintifif  put  in  evidence  his 
written  application  to  the  Insurance  Company  for 
the*  policy,  and  the  policy  itself  dated  April  1, 
1872  ;  likewise  written  proof  of  the  death  of  John 
Kane. 

The  defendant  ofifered  no  testimony,  but  sub- 
mi t ted,  inter  alia,  the  following  points  :  (1)  If 
the  jury  find  from  the  evidence  that  the  plaintifif 
was  at  the  execution  of  the  policy  of  life  insur- 
ance an  adult  son  of  John  Kane,  then  as  such  he 
had  no  insurable  interest  in  the  father's  life,  and 
the  verdict  slionld  be  for  the  defendants.  Re- 
fused. (2)  If  the  jury  find  from  the  evidence 
that  the  plaintifif  represented  at  the  time  of  his 
application,  that  he  had  an  insurable  interest  in 
the  life  of  John  Kane,  it  is  now  incumbent  upon 
him  to  satisfy  the  jury  that  he  had  such  an  inter- 
est, and  if  he  has  failed  to  do  so,  the  verdict  should 
be  for  the  defendants.     Refused, 

Verdict  for  the  plaintifif  for  $2085  34  and  judg- 
ment thereon.  The  defendant  took  this  writ,  as- 
signing for  error  the  refusal  of  the  Court  to  charge 
as  requested. 

//.  M.  Dechert,  for  plaintifif  in  error. 
A  life  insurance  policy  is  invalid  at  common 
law,  when  the  insurer  has  no  pecuniary  interest  in 
the  life  insured,  and  an  adult  son  has  no  insurable 
interest  in  his  father's  life, 

Pritchet  r.  In.s.  Co.,  3  Yeatea,  458  ;  4  U.  168. 

Adams  t;.  Ins.  Co.,  1  Rawle,  100. 

Ins.  Co.  ».  Archer,  3  Id.  223. 

Cammack  v,  Lewis,  15  Wall.  643 

Ellmaker  r.  Ins.  Co.,  6  W.  &  S.  4o9. 

Edgell  t?.  McLaughlin,  6  Wharton,  176. 

Ins.  Co.  V,  Robertshaw,  2  Cas.  189. 
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D.  C.  Harrington  J  contra. 
All  adalt  sod  has  aa  iDSiirablo  interest  in  his 
father's  life. 

Loorola  r.  Tng.  Co^  6  Gtrnv,  396. 

Lordr.  Doll,  12  Mass.  115. 

Mi  toll  HI  r.  Inn.  Co.,  45  Maine,  104. 

Ins.  Co.  r.  Johnson,  4  Zabriskie,  576.      ^ 

Bevin  r.  lus.  Co.,  23  Coun.  251. 

lus.  Co.  V.  Rol>ert8haw,  2  Cas.  190. 

CunuiDgUam  v.  Smith,  20  Stu.  456. 

March  6.  The  Court.  Bj  the  28th  section 
of  the  Poor  Law  of  June  13th,  1836  (P.  L. 
647),  the  father  and  grandfather,  the  mother  and 
grandmother,  and  the  children  and  grandchildren 
of  every  poor  person  not  able  to  work  shall,  at 
their  own  charge,  being  of  sufficient  ability,  relieve 
and  maintain  such  poor  person,  at  snch  rate  as  the 
Court  of  Quarter  Sessions  of  tlie  |)ioj»er  county 
shall  order  and  direct.  Maintenance  uf  a  father 
or  mother  unable  to  work  is,  therefore,  a  legal  lia- 
bility. When  we  add  to  this  the  feelings  of  nat- 
ural affection,  and  the  desire  produced  by  these 
feelings  to  provide  for  the  comforts  of  parents, 
the  right' to  effect  an  insurance  on  the  life  of  the 
]mrent,  to  carry  out  these  purposes,  ought  not  to 
be  denied.  It  would  bo  technical  in  the  extreme 
to  say  that  a  son  has  no  insurable  interest  in  his 
father's  life.  Poverty  may  overtake  the  father  in 
his  lifetime,  and  thus  both  father  and  mother  be 
cast  upon  the  son  ;  or  if  the  father  die  before*her, 
the  necessity  may  fall  at  once  upon  the  son.  Why 
then  should  he  not  be  permitted  to  make  a  pro- 
vision, by  insurance,  to  reimburse  himself  for  his 
outlays,  past  or  future  ?  What  injury  is  done  to 
the  insurance  company  ?  They  receive  the  full 
premium,  and  they  know  iir  such  cases,  from  the 
very  relationship  of  the  parties,  that  thecontraiJt 
is  not  a  mere  gambling  adventure,  but  is  founded 
in  the  best  feelings  of  our  nature,  and  on  a  legal 
duty,  which  may  arise  at  any  time.  We  are  of 
the  opinion  that  the  policy  is  not  void. 

P£R  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 


Common  illeas— Hato. 


Dec.  2. 


C.  P.  No.  1. 

Frostman  et  al.  v.  Hicks  et  al. 

Bankruptcy — Adjudication  of  bankruptcy  a  bar 
to  judgment  in  State  Court,  pending  proceed- 
ings in  U.  S.  Court  for  bankrupt's  discharge 
—Bankrupt  Act,  §  blO^^Affidavit  of  defence. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit   on    several    promissory  notes   by 
holder  against  maker.     The  affidavit  set  forth 


that  defendants  were  adjudicated  bankrupts  od 
the  12th  of  July,  1876,  that  the  proceedings  are 
still  pending,  but  the  time  has  not  yet  arrived  for 
applying  for  a  discharge ;  and,  farther,  that  de- 
fendants are  informed  that  no  jadscment  can  be 
obtained  without  leave  of  the  United  States 
District  Court,  in  which  said  proceedings  are 
pending. 

Diehl,  for  the  rule.  A  mere  adjudication  in 
bankruptcy  is  not  a  sufficient  defence  ;  a  discharge 
must  be  pleaded. 

RaigUHl  V,  Gen!(m,2  Webklt  Norea,  304. 
Longacre  r.  Myers,  1  Id.  109. 
lu:4.  Co.  V,  Ketterliuus,  1  M.  130. 

B.  P.  White,  contra.     An  adjudication,  is  suf- 
fieient  to  stay  proceedings. 
Bankrupt  Law,  §  5106. 
llogendobler  r.  Lyon,  12  Kans.  276. 

C.  A.  V. 

December  12.  The  Court.  This  rule  is  in 
form  a  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence ;  in  substance,  it  is  a  rule  for 
judgment,  notwithstanding  the  claim  made  by  the 
defendant,  Isaiah  Ilicks,  in  his  affidavit,  that 
plaintiff  is  not  entitled  to  judgment  at  this  time 
under  the  5106th  section  of  the  Bankrupt  Law. 

The  affidavit  of  Isaiah  Hicks,  made  for  him- 
self and  for  each  one  of  his  partners,  except 
Ma  gee,  sets  up  that  on  the  12lh  day  of  July, 
1876,  they  were  adjudicated  bankrupts,  anH  that 
proceedings  in  bankruptcy  are  still  pending 
against  them,  and  that  the  time  for  applying  for 
their  discharge  as  bankrn[)ts  has  not  yet  arrived. 
Isaiah  Hicks,  who  makes  the  affidavit,  swears 
that  he  is  advised  that  no  judgment  can  be  ob- 
tained against  him  without  leave  of  the  United 
States  District  Court,  in  which  the  said  proceed- 
ings are  pending,  and  that  snch  leave  has  uot 
been  obtained. 

The  5106ih  section  of  the  Bankrupt  Act  is  so 
clear  in  statement,  and  so  emphatic  in  its  com- 
mand, that  there  seems  to  us  to  be  no  escape 
from  the  conclusion  upon  which  the  affidavit  \r 
founded.  Congress,  in  the  exercise  of  the  power 
expressly  granted  by  the  Constitution  of  the 
United  States,  has  passed  a  law,  intended  to  be 
uniform  in  its  application  to  all  the  States  of  the 
Union,  regulating  proceedings  in  bankruptcy. 
Such  a  law,  which  does  not  transcend  this  con- 
stitutional right,  is  the  supreme  law  of  the  land, 
to  wbich  Stale  Courts  are  required  to  conform. 
It  was  no  part  of  the  contention  in  this  case  that 
the  .^106th  section  is  a  usurpation  on  the  part  of 
the  law-making  power  of  the  general  government, 
or  that  it  is  not  an  operative  and  binding  portion 
of  the  law  of  which  it  constitutes  a  part  With 
this  concession  the  section  is  its  own  interpreter, 
and  nothing  more  is  needed  than  to  recite  it  in 
the  terms  in  which  it  stands  in  the. Act,  as  show- 
ing what  its  clear  purpose  and  undoubted  mean- 
ing is.     It  reads :  **  So  creditor  whose  debt  is 
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proTable  sball  be  allowed  to  prospcnto  to  finni  ♦ 
jodgmeot  anj  soit  at  law  or  in  equity  therefor, ' 
against  the  bankropt,  until  the  question  of  the 
debtor's  discharge  shall  have  been  determined, 
and  any  such  suit  or  proceeding  shall,  u|K)n  the 
application  of  the  bankrupt,  be  stnyed  to  await 
the  determination  of  the  Court  in  bankruptcy  on 
the  question  of  the  discharge  :  Provided,  There 
IS  DO  unreasonable  delay  on  the  part  of  the  bank- 
ropt  in  endeavoring  to  obtain  his  discharge ;  and 
provided,  also,  that  if  the  amount  due  the  credit6r 
is  in  dispute,  the  suit,  by  leave  of  the  Court  in 
bankruptcy,  may  proceed  to  judgment,  for  the 
purpose  of  ascertaining  the  amount  due,  which 
amount  shall  be  proved  in  bankruptcy,  but  exe- 
cution shall  be  stayed.'' 

There  is  in  this  case  every  essentiail  element 
included  in  the  section.  The  affiant  and  two 
other  of  his  co-defendants  have  been  adjudicated 
bankrupts.  The  debt  is  one  which  is  provable 
in  bankruptcy  against  the  estate  of  the  bankrupt. 
The  question  of  discharge  is  still  undetermined. 
There  has  been  no  unreasonable  delay  in  obtain- 
ing a  discharge,  as  the  time  at  which  it  could  be 
obtained  is  not  yet  at  hand.  There  has  been  no 
leave  given  to  the  plaintiffs  by  the  Court  in  bank- 
ruptcy to  proceed  to  judgment  in  this  suit.  The 
bankrupt  makes  a)>plication  for  a  stay  of  pro- 
ceedings, to  await  the  determination  in  bank- 
ruptcy on  the  question  of  his  discharge.  It 
seems  to  us  there  is  no  escape  from  the  conclusion 
that  the  stay  most  be  granted  by  refusing  judg- 
ment 

lu  support  of  the  present  motion  the  cases  of 
Longacre  v.  Myers  (1  Weekly  Notes,  100).  I»- 
sur.  Co.  V,  Ketterlinus  (1  Id.  130),  and  Raiguel 
17.  Ger^on  (2  Id.  304),  are  cited.  In  each  of 
these  cases  the  question  seems  to  have  been, 
whether  the  plea  of  bankruptcy  is  a  defence  to 
an  action,  or  whether  judgment  will  be  granted 
when  there  is  do  defence  upon  the  merits  set  forth 
in  the  affidavit,  and  nothing  but  the  averment 
that  defendant  had  been  declared  to  be  a  bank- 
rupt. This  was  held  to  be  insufficient  as  a  defence. 
But  that  is  not  the  issue  presented  here.  The 
bankrupt  debtor  and  defendant  asks  that  the 
plaintiff  shall  not  be  allowed  to  prosecute  to  final 
judgment  his  suit  until  the  question  of  the  affiant's 
discharge  in  bankruptcy  shall  have  Ijeen  deter- 
mined. It  is  therefore  a  question  whether  plain- 
tiff can  take  judgment  at  this  time,  and  at  this 
stage  of  the  proceedings  in  bankruptcy,  and  not 
whether  he  will  not  be  entitled  to  judgment  when 
the  objections  specified  in  the  affidavit  shall  have 
been  removed. 

Rule  discharged. 

Opinion  by  Allison,  P.  J. 

[Cy.  Booth  r.  Meyer,  ante,  196.] 


C.  r.  No.  4.  Nov.  4. 

McLaughlin  v.  Kennard  H.  Jones,  Chief  of  Police. 
Inju  n  ction — Eq  u  iiy  jurisdiction —  Ordinan  ce  of 

July  11,  1876,  regulating  hackney  carriages 

— Act  of  May  3,  1876,  regulating  procedure 

for  violation  of  ordinances  of  cities  of  the 

first  class. 

Motion  to  continue  special  injunction. 

The  bill,  filed  by  Daniel  McLaughlin  against 
Kennard  II.  Jones,  Chief  of  Police  of  Phila- 
delphia City,  set  forth  that  the  plaintiff  was 
engajred  in  the  business  of  a  livery  stable  keeper 
ill  West  Philadelphia;  that  be  had  duly  and 
regularly  paid  to  the  city  of  Philadelphia  and 
the  State  of  Pennsylvania  a  tax  and  license  for 
the  privilege  of  carrying  on  said  business,  in  the 
pursuit  of  which  he  had  rented  a  strip  of  ground 
or  yard,  owned  by  the  Pennsylvania  Railroad 
Company,  on  Thirty-second  Street  above  Market 
Street,  for  a  stand  for  his  carriages ;  that  in 
pursuance  of  orders  given  by  the  defendant,  as 
chief  of  police,  his  officers  arrested  several  of  the 
plaintiff's  drivers,  at  said  location,  and  took 
them  in  custody  before  a  magistrate  to  answer 
for  an  alleged  breach  of  an  ordinance  of  the  city 
of  Philadelphia,  of  July  11,  1876,  §§  10-15 
(which  provided,  intt^  alia,  that  hackney  car- 
riages should  be  numbered,  and  the  drivers  should 
wear  badges  numbered  to  correspond  with  the 
numbers  on  their  respective  carriages);  that  the  ^ 
defendant,  or  his  officers,  threatened  to  again  " 
arrest  any  of  the  plaintiff's  servants  who  might 
repeat  the  alleged  offence. 

The  bill  averred  that  neither  the  plaintiff  nor 
his  servants  had  violated  any  city  ordinance 
applicable.to  his  carriages  on  said  stand,  but,  on 
the  other  hand,  that  the  action  of  said  defendant 
was  unlawful  and  prejudicial  to  the  business  of 
the  complainant;  and  prayed  an  injunction  to 
restrain  the  defendant  and  his  officers  from  arrest- 
ing or  interfering  with  the  complainant's  servants 
employed  as  aforesaid 

P.  21 /?a;?«/(/rc/ (with  whom  was  O.  Kneass), 
for  the  motion. 

The  complainant  having  paid  a  tax  and  license 
to  the  ciiy  of  Philadelphia  as  a  **  livery  stable 
keeper,"  his  business,  as  such,  has  been  illegally 
interfered  with  by  the  enforcement  of  the  ordi- 
nance. A  court  of  equity  has  jurisdiction  to 
enjoin  in  such  cases. 

Huuter*8  Appeal,  4  Wright,  194. 
HagUrtr  r.  Heyberger,  7  W.  &  8.  104. 

The  ground  rented  of  the  railroad  company 
was  private  property  over  which  the  defendant 
had  no  control. 

B.  N.  Willson,  Assistant  City  Solicitor, 
contra. 

The  enforcement  of  ordinances  of  cities  of  the 
first  class  is  provided  for  by  the  Act  of  May  3, 
1876  (P.  L.  99),  which  provides  as  follows:— 
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"That  any  police  officer  or  constable,  upon  ylew  of 
the  breach  of  an/  ordinance  of  any  city  of  the  first 
class,  is  authorized  to  forthwith  arrest  the  person  or 
persons  so  offending,  without  any  process,  and  to  take 
said  person  or  persons  forthwith  before  any  police 
magistrate  or  alderman  of  said  city,  who  shall  there- 
upon require  bail  for  the  appearance  of  said  person  at 
a  time  to  be  fixed  for  the  huaring  of  said  charge,  and 
in  default  of  bail  to  commit  for  a  hearing ;  and  at 
Baid  hearing  the  case  shall  be  proceeded  with  as  if 
the  parties  were  appearing  before  said  magistrate  upon 
a  summons  duly  issued  and  returned  served,  or,  if 
both  parties  desire  it,  the  case  may  be  entered  and 
determined  by  the  magistrate  or  alderman  in  like 
manner,  without  requiring  bail  or  further  con- 
tinuance." 

The  Court.    We  are  of  opinion  that  we  have 
no  jurisdiction  in  this  case. 
Motion  refused. 


C.  P.  No.  4.     Browning  v.  Eafsnyder.       Dec.  9. 
Mechanic's  lien — Plea  of'^no  lien"  bad. 

Rule  to  strike  off  plea  of  "  no  lien." 

Sc2.  fa,  sur  mechanic's  lien.  The  defendant 
pleaded :  **  No  lien,  nil  debet,  payment  with 
leave,  etc.,  set  off.'' 

A,  Thompson  showed  canse.     The  plea  of  "  no 
lien"  is  in  the  nature  of  a  demurrer. 
Lee  V,  Burke,  16  Sm.  336. 

A.  J.  Maloney^  for  the  rule,  was  not  heard. 

The  Court.  (Thayer,  P.  J.)  No  doubt 
the  plaintiff  may  accept  such  an  informal  plea  if 
he  chooses,  but  he  is  not  bound  to  do  so.  This 
rule  is  equivalent  to  notice  to  plead  specially. 

Rule  absolute. 

[See  Snyder  v,  Kohler,  ante^  166.] 


C.  P.  No.  4.  Dec.  9. 

The  German  Fair  Hill  Building  Association 

V.  Metzger. 

Mortgage — Forfeiture — Default  in  payment  of 
interest — Running  of  six  months  allowed  for 
payment  of  arrears  not  suspended  while  a 
prior  suit,  prematurely  brought  and  discon- 
tinued, was  pending. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Set.  fa.  sur  mortgage.  The  affidavit  of  defence 
set  forth  that  the  mortgage  contained  a  clause 
that  it  should  not  be  sued  out  until  nfter  default 
in  the  payment  of  interest  for  six  months  ;  that 
only  four  months'  default  had  occurred  when  a 


suit  was  brought  in  Court  of  Common  Pleas 
No.  1 ;  which  suit  was  discontinued  October  6, 
1876,  and  the  present  suit  commenced  October 
27  ;  and  that  during  the  pendency  of  the  former 
suit  the  plaintiff  refused  to  take  from  deponent 
any  of  the  mbnthly  instalments  of  interest 

Jos.  C.  Rodel  showed  cause.  The  six  months 
should  not  run  while  the  former  suit  was  pending, 
and  since  it  was  brought  only  four  months  after 
default,  the  defendant  should  be  allowed  the  addi- 
tional two  months,  to  commence  running  from 
the  date  of  the  discontinuance  of  the  former  suit 

0.  A,  Law,  for  rule,  was  not  heard. 

The  Court  (Thayer,  P.  J.).  Bringing  suit 
is  not  equivalent  to  a  refusal  to  accept  interest 
The  defendant  was  bound  to  tender  it 

Rule  absolute. 


C.  P.  No.  4.  WendiU  et  al.  v.  Magee.  Dec.  9. 
Partnership — Action  against  partner  who  was 
not  served  in  an  action  against  the  firm  can 
be  brought  in  a  different  court  from  tluU  in 
which  the  original  action  was  brought. 
Rule  to  show  canse  why  writ  should  not  be 
quashed. 

This  suit  was  brought  against  Charles  Magee, 
who  had  been  sued  in  the  Court  of  Common 
Pleas  No.  2,  with  J.  R.  Hicks  and  others,  trading 
as  Hicks,  Magee  &  Co.  The  writ  in  Common 
Pleas  No.  2  was  returned  nihil  habei  as  to  Magee, 
and  judgment  was  entered  against  the  other 
defendants.  Subsequently,  this  suit  was  brought 
against  the  said  Magee  individually,  and  the  case 
was  allotted,  under  the  rule  of  Court,  to  this 
Court,  No.  4. 

W.  S.  Price  (with  whom  was  F.  W.  Shain), 
for  the  rule.  This  is  a  new  Fuit  upon  a  joint 
obligation,  of  which  another  Court  lius  jurisdic- 
tion. The  execution,  the  set.  fa,,  etc.,  issue  out 
of  the  same  Court;  and  both  by  analogy,  and 
the  practice  hitherto,  the  ivmaining  partner 
should  be  brought  in  by  an  alius  writ  issuing  out 
of  the  Court  in  which  the  original  suit  was 
brought 

^'.  Dickson,  contra.      The  remedy  against  a 
defendant  not   served  is  by  a  separate  action, 
which  need  not  be  brought  in  the  same  Court 
Act  of  April  6,  1830,  Purd.  Dig.  826,  pi.  34. 
Wann  v.  Pattengale,  2  Harrid,  313. 
Campbell  v,  Steele,  1  Joiied,  394. 
Beunett  V.  Caldweirs  Ex.,  20  bm.  253. 
Rule  discharged. 
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May,  *75,  112.  -  May  5,  ^75. 

StoU,  Executor,  etc.,  v.  Weidman. 

Evidence — Act  of  April  15,  1869,  §  1 — Actions 
'*by  or  against  executors  ^^ — Incompetency  of 
husband  or  wife  of  party  in  interest  to  testify 
therein, 

WheD,  under  the  proviso  to  the  Act  of  18G9,  a  person 
is  inoompetent  to  testify,  the  wife  or  Imsband  ofsach 
person  is  also  incompetent ;  for  the  proviso  restores, 
in  certain  specified  eases,  viz.,  actions  by  or  against 
ezecntors,  etc.,  tlie  disqualifications  on  account  of 
public  policy  as  well  as  those  on  account  of  interest, 

Dellinger's  Appeal  (21  Sm.  425)  overruled. 

AosBW,  C.  J.,  and  Sharswood,  J.,  dissent. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit  by  Peter  Weidman  against  John 
Stoll,  executor  of  Jacob  Stoli,  to  recover  an 
amount  claimed  to  be  due  from  the  decedent^s 
estate  for  boarding  and  nursing  decedent  from 
April,  1868,  to  November,  1813. 

The  facts  were  as  follows  :  Jacob  Stoll  was  the 
owner  of  a  small  farm  in  Ephrata  Township, 
Lancaster  County,  which  he  rented,  in  1867,  to 
his  son-in-law,  Peter  Weidman.  From  April, 
lb68,  to  November,  1873,  he  lived  in  the  family 
of  the  latter.  In  February,  1874,  Stoll  died, 
leaving  a  will  in  which  he  devised  one-half  of  his 
estate  to  his  son  John  Stoll,  and  the  other  half 
in  trust  for  his  daughter,  Ant  a  Weidman,  the 
wife  of  the  plainti£f,  for  life,  and  after  her  death 
to  be  divided  among  her  children.  John  Stoll 
was  appointed  the  executor  of  this  will.  After 
Jacob  Stoli's  death,  Weidman  brought  this  suit 
against  his  estate. 

•  At  the  trial  (before  Livingston,  P.  J.  ,  the 
plain tiflf  offered  to  prove  by  Anna  Weidman 
that  in  1867  the  decedent  entered  into  a  contract 
to  pay  the  plaintiff  twelve  cents  )»er  meal  for 
boarding  and  $25  i)er  year  ad.iitional  for  wash- 
ing, mending,  etc. ;  and  that  during  his  last  ill- 
ness, in  1873,  on  his  promise  of  compensation, 
she  rendered  him,  for  ten  weeks,  services  as  nurse, 
worth  $2  per  week.  Objected  to,  Ijecause  the  wit- 
ness was  the  wife  of  the  plaintiff,  and  interested 
io  the  action  as  heir  of  the  decedent.  Objection 
overruled  and  evidence  admitted.     Exception. 

The  evidence  of  John  Stoll,  the  defendant,  was 


offered  to  controvert  that  of  Mrs.  Weidman,  and 
to  prove  a  different  contract  between  the  plaintiff 
and  the  decedent.  Objected  to,  on  the  ground  that 
the  witness  was  incompetent  to  testify  as  to  mat- 
ters occurring  prior  to  the  death  of  the  decedent. 
Objection  sustained  and  evidence  excluded.  Ex- 
ception. 

Verdict  for  plaintiff  for  $940.35  and  judgment 
thereon.  The  defendant  took  this  writ,  assigning 
for  error  the  above  rulings  of  the  Court  on  the 
evidence. 

Philip  D.  Baker  (with  him  G.  Nauman  and 
J,  B,  Am  wake),  for  the  plaintiff  in  error. 

Under  the  common  law  a  wife,  on  grounds  of 
public  policy,  could  not  testify  in  any  action  in 
which  her  husband  was  interested.  Now,  upon  a 
fair  construction  of  the  Act  of  April  15,  1869, 
§  1,  all  the  disqualifications  removed  in  ordinary 
cases  thereby,  both  those  of  interest  and  those 
created  by  public  policy,  should  still  prevail  in 
the  excepted  cases — actions  by  or  against  execu- 
tors, etc. 

But  even  on  the  ground  of  interest,  Mrs.  Weid- 
man's  testimony  should  have  been  excluded,  for  it 
is  idle  to  say  that  a  wife  has  no  interest  in  her 
husband's  case,  and  the  policy  of  the  Courts  in 
interpreting  this  Act  has  been  to  exclude  all  par- 
ties who  are  interested  adversely  to  a  dead  man 
from  testifying  against  him. 

Diehl  V.  Emig,  15  Sm.  320. 
Kanw  V,  Tanner,  16  Id.  207. 
McBride'8  Appeal,  22  11.  480. 
Bo  wen  r.  Goranfio,  23  Id.  357. 

M.  Brosius  (with  him  J.  L.  Steinmetz),  contra. 

The  only  possible  ground  on  which  Mrs.  Weld- 
man's  testimony  could  have  been  excluded  was 
that  of  public  policy.  But  this  disqualitication  is 
removed  by  the  first  clause  of  the  Act  of  1869, 
and  is  not  restored  by  the  exception  as  to  actions 
by  or  against  executors,  which  applies  only  to  the 
disqualification  of  interest. 

Craig  V,  Brendel.  19  Sm.  153. 
Dellinger's  Appeal,  21  Id.  425. 

Mrs.  Weidman's  testimony  was  directly  against 
her  own  interest,  for  the  success  of  her  husband's 
suit  would  diminish  her  share  in  her  father's  es- 
tate. 

John  Stoll's  testimony  was  riijjhtly  excluded, 
for  it  was  offered  in  support  of  his  direct  pecuni- 
ary interest. 

Gyger's  Appeal,  24  Sra.  42. 
Diehl  V,  Kmig,  supra, 
Craig  V,  Brendel,  titpra, 
Dellinger'H  Appeal,  supra, 
McBiidH^d  Appeal,  supra, 
Bowen  v,  Ooranflu,  supra, 

Nov.  8,  1875.  The  Court.  "It  is  ordered 
that  this  case  shall  be  reargued  before  a  full  bench, 
at  the  next  term,  on  the  question  of  the  con»- 
petency  of  the  wife  as  a  witness,  and  the  over- 
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ruling:  of  Dellinger's  Appeal  (21  P.  F.  Smith, 
425)." 
Per  Curiam. 

Nov.  24,  1876  The  Court.  "It  is  ordered 
that  the  order  of  the  Court  made  at  this  term, 
directing  a  reargametit  in  this  ease,  be  coanter- 
manded,  and  that  the  judgment  of  the  Court  of 
Common  Pleas  be  reversed,  and  a  venire  facias  de 
novo  awarded,  and  the  record  remitted." 

Per  Curiam. 

[No  opinion  waa  filed  in  this  case.  For  the  dissent- 
ing opinion  of  Aonbw,  C.  J.,  Suabswood,  J.,  oonourring, 
Bee  Taylor  v.  Kelly,  below.] 


Oct.  &  Nov.  187.5. 

Taylor,  Ex'r,  etc.  v.  Kelly. 

Evidence  —  Act  of  15  April,  1869  —  Aciiona 
"  by  or  against  execvtors^^ — Incompetency  of 
husband  or  wife  of  party  in  interest  to  testify. 

In  an  action  against  an  execntor,  the  husband  or  the 
wife  of  a  party  in  interest  is  not  a  competent  witness, 
nnder  the  Act  of  15  April,  1869,  a»»  to  matters  oocar- 
riug  in  the  lifetime  of  the  decedent. 

Bellinger's  Appeal  (21  Sm.  42.5)  overruled. 

AoNEW,  C.  J.,  and  Shabswood,  J.,  dissent. 

Error  to  the  Common  Pleas  of  Lawrence 
County. 

Assumpsit  by  William  Kelly  n^ainsft  Samuel 
Taylor,  execntor  of  the  will  of  Henry  Barnes, 
deceased,  to  recover  compensation  for  the  board 
of  decedent  for  a  period  of  about  eijrht  years  im- 
mediately preceding  his  death.  On  the  trial 
(before  McJunkin,  P.  J.)  Samuel  Taylor,  the 
defendant,  was  called  as  a  witness  in  his  own 
behalf.  Plaintiff  objected  on  the  ground  that  the 
wife  of  the  witness  was  one  of  the  daughters  of 
the  decedent  and  a  residuary  legatee  under  his 
will,  and  that  witness  was  therefore  incomj)etent 
to  testify  as  to  matters  oecnrring  in  the  lifetime 
of  the  decedent.  Objection  sustained ;  excep- 
tion. Defendant  then  called  Mrs.  Henry  Barnes 
as  a  witness.  Plaintiff  objected  on  the  ground 
that  the  husband  of  witness  was  a  son  of  dece- 
dent and  a  residuary  legatee  under  his  will.  Ob- 
jection sustained;  exception.  Verdict  and  judg- 
ment for  plaintiff  for  $1388.87.  Defendant  took 
this  writ,  assigning  for  error  the  rejection  of  the 
above-named  witnesses  and  the  refusal  of  the 
Court  to  hear  their  testimony  as  to  matters  which 
occurred  during  the  lifetime  of  the  said  Heury 
Barnes,  deceased. 

i?.  B,  McComb  and  J.  Mc Michael,  for  plain- 
tiff in  error. 

Mrs.  Barnes  standing  alone  had  no  interest  in 
this  suit.     Her  husband  alone  was  one  of  the 


heirs.  The  policy  of  the  law  formerly  was  to 
exclude  the  husband  or  wife  of  a  party  incom- 
petent from  interest.  But  this  Court  decided,  in 
Dellinger's  Appeal  (21  Sm.  425),  that  this  policy 
was  removed  by  the  Act  of  15  April,  1869,  and 
that  the  husband  or  the  wife  of  a  party  was  there- 
fore competent.  The  ruling  in  that  case  governs 
the  present  case. 
D.  B,  &  E.  T.  Kurtz,  contra. 
The  Act  of  15  April,  1869,  expressly  enacts 
that  "  this  act  shall  not  apply  to  actions  by  or 
against  executors."  This  language  is  positive, 
and  the  provision  is  general.  It  is  not  merely 
that  the  other  party  to  the  controversy  shall  not 
testify,  but  that  in  the  cases  mentioned  *Hhis  Act 
shall  not  apply,"  thus  leaving  such  cases  to  be 
tried  under  the  rules  of  evidence  unaffected  by 
this  Act.  The  rule  of  the  common  law  excluding 
the  testimony  of  husbaud  or  wife  is  not  founded 
in  policy  alone,  but  also  in  interest  arising  from 
the  identity  of  their  lejral  rights  and  intenests.  (1 
Greenleaf '8  Ev.  §§  329-334  )  The  object  of  the 
proviso  in  the  Act  of  1869  was  that  where  death 
intervened  the  surviving  party  should  not  have 
an  undue  advantage  in  the  testimony.  The  rea- 
son of  this  rule  applies  as  well  to  the  testimony 
of  the  husband  or  wife  of  a  party  as  to  that  of 
the  party  himself,  for  husband  and  wife  are  gen- 
erally one  not  only  in  law  but  in  interest,  in  feel- 
ing, in  purpose,  and  in  act 

The  Act  of  1869  should  be  construed  accord- 
ing to  the  plain  meaning  of  the  words  used,  and 
in  such  manner  as  to  approach  as  near  as  possi- 
ble to  the  common  law,  since  it  is  not  to  be  pre- 
sumed that  any  innovation  was  intended  further 
than  the  case  absolutely  required. 

01ra9tead*s  Case,  Bripht1y*s  Rep.  9. 

Packer  v.  R.  R.  Co.,  7  Har.  211. 

Stowt-ll  V,  Lanche,  Plowd.  365. 

He V don's  Case,  3  Co.  7. 

1  Kent's  Com.  ♦p.  4<i4. 

Nov.  22,  1875.  The  Court.  Tlie  assignments 
of  error  are  to  the  rejection  of  two  witnesses.  One 
is  the  husband  of  a  daughter,  the  other  is  the  wife 
of  a  son  of  the  testator.  The  wife  of  the  former 
and  the  husband  of  the  latter  are  interested  in  the 
estate.  Unless  the  witnesses  were  made  competent 
by  the  Act  of  15th  of  April,  1869,  they  are  clearly 
incompetent  to  testify  to  the  matters  for  which* 
they  were  offered.  Thin  is  conceded.  Their  com- 
petency  is  sought  to  be  established  by  the  first 
section  of  that  act.  It  declares  '*  no  interest  nor 
policy  of  law  shall  exclude  a  party  or  person  from 
beinga  witness  in  civil  proceedings.  Provided,  this 
act  shall  not  alter  the  law  a8  now  declared  and  prac- 
tised in  the  courts  of  this  Commonwealth,  so  as 
to  allow  husband  and  wife  to  testify  against  each 
other,  nor  counsel  to  testify  to  the  confidential 
communication  of  his  clients."  If  the  proviso 
ended  there,  the  witnesses  would  have  been  com- 
petent ill  behalf  of  the  plaintiff  in  tiTor,  as  to 
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matters  which  occurred  in  the  lifetime  of  the  tes- 
tator; but  it  farther  proceeds  to  declare:  'Hhisact 
shall  not  apply  to  actions  by  or  against  executors, 
administrators,  or  guardians,  nor  where  the  as- 
signor of  the  thing  or  contract  in  action  may  be 
dead,  excepting  in  issues  aud  inquiries  devisamt 
vel  non  and  others,  respecting  the  right  of  such  de- 
ceased owner,  between  parties  claiming  such  right 
by  devolution,  on  the  death  of  such  owner." 
Thus  it  appears  the  same  imperative  ''shall  not 
apply"  extends  to  a  case  in  which  an  executor  is 
a  party,  as  to  the  prohibiting  of  husband  and 
wife  from  testifying  against  each  other,  and  coun- 
sel to  the  privileged  communication  of  his  client. 
The  language  is  neither  doubtful  nor  obscure. 
Its  cK;ar  and  mandatory  edict  takes  all  these  cases 
out  of  the  statute.  Evans'  Administratrix  v.  Reed, 
decided  at  the  present  term  [2  Weekly  Notes, 
175J,  was  a  case  in  which  the  action  had  been 
brought  between  persons  in  their  own  right.  On 
a  former  trial,  both  parties  had  testified,  and  their 
evidence  had  been  reduced  to  writing.  On  a  sub- 
sequent ti'ial,  after  the  death  of  one  of  the  parties, 
and  the  substitution  of  his  administratrix,  we  held 
that  the  testimony  of  the  decedent,  thus  taken, 
might  be  given  in  evidence.  We  considered  it 
substantially  as  a  deposition  taken  when  the  party 
was  competent,  which  is  expressly  authorized  by 
the  third  section  of  the  act  That  action  was  not 
brought  by  or  against  an  executor  or  administra- 
tor. The  party  was  clearly  a  competent  witness 
when  the  testimony  was  taken. 

The  present  action  was  brought  against  an  ex- 
ecutor. It  was  on  a  contract  claimed  to  have  been 
made  with  his  testator.  The  right  of  the  witnesses 
to  testify  is  rested  on  this  Act  of  1869.  It  is 
urged,  inasmuch  as  it  declares  "no  interest  nor 
policy  of  law  shall  exclude  a  party  or  person 
from  being  a  witness,"  and  the  witnesses  offered 
not  being  directly  interested  in  the  event  of  the 
suit,  they  cannot  be  excluded  by  the  policy  of  the 
law.  I'rior  to  the  enactment  of  this  statute,  both 
interest  and  policy  excluded  husband  and  wife 
from  testifying  for  and  against  each  other. 

We  must  not  overlook  the  fact  that  all  compe- 
tency imparted  to  any  witness,  by  the  enacting 
clause  of  the  first  section,  is  entirely  taken  away 
by  the  proviso,  in  case  an  exH'Cutor  is  a  party  to 
the  action.  It  would  be  no  more  clearly  in  the  face 
of  the  statute  to  hold  that  husband  and  wife  may 
testify  against  each  other,  than  that  they  may 
testify  in  their  own  favor,  when  an  executor  is  a 
party  to  the  action,  to  events  which  transpired 
during  the  life  of  the  testator.  Each  is  prohib- 
ited by  the  same  expressive  language.  The  same 
clause  in  the  enactment  made  both  husband  and 
wife  equally  com|)etent.  The  same  prohibition  in 
the  proviso  made  them  both  incompetent  to  tes- 


tify in  behalf  of  each  other,  when  an  executor  is 
a  party. 

The  language  in  the  statute  requires  no  acute- 
ness  to  interpret  it.  Any  attempt  to  define  its 
meaning  cannot  make  it  more  clear.  We  have 
no  right  to  assume  trhat  the  Legislature  did  not 
intend  what  they  have  so  distinctly  and  impera- 
tively declared.  We  must  not  search  for  some 
occult  meaning  as  if  the  language  was  obscure. 
We  must  yield  to  its  language,  so  clearly  ex-, 
pressed,  its  natural  force  and  effect 

The  subject  matter  about  which  the  witnesses 
were  called  to  testify  is  not  within  the  exception 
to  the  proviso.  It  is  not  the  settlement  of  a  claim 
of  right  that  passed  by  the  dsvolution  of  the  es- 
tate. The  incompetency  of  the  witnesses  in  this 
case  stands  as  if  the  Act  had  never  been  passed. 
When  the  Legislature  undertook  to  qualify  this 
statute,  as  they  did  by  the  first  section  of  the  Act 
of  9th  of  April,  1870,  they  restricted  the  right  of 
a  party  to  testify,  to  matters  only  which  occurred 
after  the  death  of  the  person  whose  estate  was 
represented  on  the  trial. 

The  conclusion  at  which  we  have  arrived  is 
sustained  by  Diehl  v.  Emig  (15  P.  F.  Smith, 
320).  That  was  an  action  by  a  daughter  against 
the  executor  of  her  father's  will.  It  was  held 
that  her  husband  was  not  a  competent  witness  to 
testify  to  matters  occurring  in  her  father's  life- 
time. It  is  also  in  accord  with  the  spirit  and 
reasoning  of  Karns  v.  Tanner  (16  P.  F.  Smith, 
297),  and  Pattison  u  Armstrong  etal,  (24  P.  F. 
Smith,  476) 

It  is  true  the  conclusion  at  which  we  have  ar- 
rived is  in  conflict  with  Dellingcr's  Appeal  (21 
P.  F.  Smith,  425),  but  a  more  careful  examina- 
tion of  the  Act  convinces  us  that  due  consideration 
was  not  then  given  to  its  provisos.  It  may  be  said, 
however,  that  Dellinger's  Appeal  was  not  a  com- 
mon law  action  by  or  against  an  executor,  but  the 
distribution  of  a  fund  in  the  Orphans'  Court.  It 
was,  however,  held  in  McBridc's  Appeal  (22  P. 
F.  Smith,  480),  the  word  "actions,"  as  used  in 
the  proviso,  was  intended  to  embrace  civil  pro- 
ceedings, whatever  their  form,  as  well  as  actions 
technically  so  called.  Au  action  is  the  lawful  de- 
mand of  one's  right  in  a  court  of  justice.  So  in 
Gyger's  Appeal  (24  P.  F.  Smith,  48),  it  was 
held  that  a  distributee  is  not  a  competent  witness 
in  the  distribution  of  a  decedent's  estate  as  to  mat- 
ters occurring  in  the  lifetime  of  the  decedent 

A  true  enforcement  of  tlie  statute  of  1869  re- 
quires us  to  hold  that  it  means  what  it  says,  when 
it  declares  "  this  Act  shall  not  apply  to  actions,  by 
or  against  executors,  administrators,  or  guar- 
dians." We  sec  nothing  in  the  letter  nor  in  the 
spirit  of  the  Act,  so  far  as  it  applies  to  husband 
and  wife,  to  make  one  competent  when  the  other 
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18  incompetent.  It,  therefore,  follows,  the  learned 
Judge  was  entirely  correct  in  excluding  the  wit- 
ness. 

Judgment  affirmed. 

Opinion  by  Mercur,  J.  Williams,  J.,  ab- 
sent 

J^ov.  26, 1875.  Dissenting  opinion  by  Agnew, 
C.  J.,  Sharswood,  J.,  concurring, 

The  question  of  the  competency  of  the  wit- 
nesses in  this  case  arose  in  Stoll  v,  Weidman,  at 
Harrisbnrg  in  Mny  last,  and  an  opinion  was  writ- 
ten by  Justice  Mercur,  substantially  the  same  as 
that  filed  in  this  case.*  Its  effect  was  to  overrule 
Dellinger's  Api>enl  (21  P.  F.  Smith,  425).  I 
shall,  therefore,  file  my  opinion  in  Stoll  v.  Weid- 
man in  this  case,  not  having  had  tiiueto  revise  it, 
except  to  add  a  couple  of  references  to  cases  de- 
cided at  this  term.  Having  a  great  respect  for 
the  maxim  stare  decisis^  I  do  not  desire  to  ap- 
pear in  the  attitude  of  overruling  the  former  de- 
cisions of  this  Court  with  facility. 

To  be  filed  in  Taylor,  Ex'r,  etc.,  v.  Kelly, 
Western  District,  S.  0. 

John  Stoll 


V. 


i^ 


Error  to  the  Conrt  of  Common 
Pleas  of  Lancaster  County. 


Peter  Weidman, 

AoNEW,  C.  J.,  dissenting. 

This  was  an  action  by  a  hnsband  against  the 
executor  of  his  wife's  deceased  father  to  recover 
a  boarding  account.  The  wife  had  a  large  inter- 
est in  her  father's  estate  under  his  will.  She  was 
no  party  to  the  suit,  and  was  called  against  her 
own  interest  to  testify  for  her  husband.  Being 
no  party  and  having  no  interest,  it  is  clear  she  was 
not  incompetent,  except  on  the  ground  of  policy, 
and  on  this  ground  she  does  not  fall  within  the  ex- 
ception of  the  Act  of  1869,  for  she  is  not  called 
to  testify  against  her  hnsband.  But  her  exclusion 
on  the  ground  of  policy  was  forbidden  by  the  Act 
of  1869,  and,  being  called  against  her  interest,  she 
was  competent  before  that  Act,  so  far  as  interest 
is  involved.  The  Act  of  1869  is  broad  in  its 
main  intent  to  remove  objections  on  the  ground  of 
interest  and  policy,  and  therefore  we  are  bound  in 
fairness  and  honesty  to  maintain  it.  Now,  in  the 
Act,  each  of  these  subjects  of  the  main  intent  has 
its  particular  class  of  exceptions.  The  first  refers 
to  its  correlative  policy,  to  wit,  hnsband  and  wife 
shall  not  testify  against  each  other,  and  counsel 
shall  not  disclose  the  confidential  communications 
of  his  client.  The  second  class  of  exceptions  re- 
latea  to  its  particular  correlative  interest,  viz., 
actions  by  or  against  executors,  administrators, 

*  [The  opinion  of  the  Court  by  Mbrguh,  J.,  in  Stoll  v, 
Weidmnn,  here  referrfd  to  by  the  Chibp  Jdsticb,  do«s 
not  appear  ever  to  have  been  filed  of  record,  either  in 
the  Middle  or  the  Western  District.  See  note  to  Stoll 
f .  Weidman,  reported  supra,  p.  205.— Ed.] 


and  guardians,  and  where  the  assignor  of  a  thing 
or  contract  in  action  is  dead.  Then  on  what 
principle  of  sound  interpretation,  or  of  reason, 
can  we  apply  the  exception  relating  to  actions  by 
or  against  executors,  administrators,  and  guardi- 
ans, to  a  case  of  policy,  such  as  the  one  before  ns. 
The  reason  of  the  exception  as  to  actions  by  or 
against  executors,  etc.,  has  relation  only  to  that 
interest  which  an  adverse  party  has  in  making 
out  his  case  against  a  deceased  party,  who  cannot 
be  present  to  testify  on  his  own  behalf. 

This  has  been  fully  shown  in  Karns  v.  Tanner 
(16  P.  P.  Smith,  297).  a  case  which  has  been  fol- 
lowed  constantly,  until  the  principles  ruled  in  it 
have  become  firmly  embedded  in  the  interpretation 
of  the  Act  of  1869.  What  has  the  exception  as 
to  interest  to  do  in  a  case  of  policy  ?  Clearly 
nothing.  Take  the  case  of  counsel  called  to  tes- 
tify to  a  confidential  corarannication,  in  an  action 
by  or  against  an  executor  or  administrator,  and 
the  client  waives  the  objection.  On  what  prin- 
ciple can  the  executor  or  administrator  object  to 
his  testimony  ?  It  is  evident  that  the  excep- 
tion as  to  actions  by  or  against  an  executor  or 
administrator  does  not  apply  to  the  witness  who 
was  excluded  only  on  the  ground  of  policy.  The 
counsel  has  no  interest,  and  the  objection  as  to 
policy  is  removed  by  the  client.  So  here  the  wife 
has  no  interest.  She  is  called  against  her  interest 
and  the  exception  as  to  ))olicy  excludes  her  only 
when  called  against  her  husband.  She  is  here 
called  for  him,  and  not  against  him.  She  has 
neither  interest  nor  policy  against  her,  and  the 
main  purpose  of  the  enactment  makes  her  compe- 
tent On  what  ground  can  the  executor  object 
to  her  ?  Uer  interest  is  on  his  side,  and  she  does 
not  stand  as  an  adverse  party,  to  whom  the  exec- 
utor may  object,  because  his  testator  cannot  con- 
front her.  She  is  but  a  witness,  and  the  exception 
does  not  exclude  her.  But,  it  is  said,  the  wife's 
feelings  are  with  her  husband,  and  against  her 
individual  interest.  The  question  of  feeling  is 
disposed  of  by  the  law  itself,  which  makes  her  a 
witness  for  her  husband.  Such  an  interest  of 
feeling  never  did  exclude.  It  always  went  to  the 
credibility,  not  the  competency,  of  the  witness. 
It  is,  therefore,  not  a  case  within  the  exception 
relating  to  actions  by  or  against  executors  and 
administrators.  And  so  it  was  held  in  Dellinger's 
Appeal  (21  P.  F.  Smith,  425),  a  case  directly  in 
point  and  which  rules  this.  It  is  there  said  that 
the  first  exception  is  the  one  applicable  to  the 
exclusion,  by  reason  of  policy,  and  does  not  apply 
to  the  case  of  a  husband  called  for  the  wife,  for 
expressio  ximus  est  exclusio  alterius;  while  the 
second  exception  a])plies  only  to  parties  or  per- 
sons excluded  by  interest,  and  not  to  those  ex- 
cluded by  policy  alone.  That  case  was  decided 
without  a  dissent,  in  1872,  and  its  principles  rec- 
ognized since,  as  will  appear  directly.     To  over- 
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turn  it  in  three  years  on  a  principle  of  literal  con- 
struction, repudiated  in  several  subsequent  cases 
vill  be  a  poor  compliment  to  the  maxim  stare 
decisis.  Diebl  v.  Eroig  (15  P.  F.  Smith.  320) 
is  not  in  conflict,  for  there  both  husband  aud  wife 
were  parties,  and  the  hu8l)and  liable  for  the  costs 
of  the  suit,  as  well  as  interested  in  the  land  in 
suit,  as  tenant  by  the  curtesy.  Oyger's  Appeal 
(24  P.  F.  Smith,  48)  is  just  as  wide  of  the  mark, 
for  there  the  distributee  was  offered  as  a  witness  to 
relieve  himself  from  a  claim  of  the  estate  against 
him  by  testifying  to  matters  in  the  lifetime  of  the 
decedent.  He  fell  directly  within  the  exception 
of  the  act  of  1869,  and  Justice  Mkrour  cites 
Kams  V.  Tanner  as  authority. 

The  attempt  to  rest  the  exclusion  of  the  witness 
in  the  present  case,  on  a  literal  reading  of  the 
Act  of  1869,  is  directly  opposed  to  several  cases 
Bince  decided,  recognizing  the  principles  of  Earns 
V,  Tanner,  and  holding  that  the  legislative  intent 
should  govern.  We  may  take  the  latest  case, 
Tioga  County  v.  South  Creek  T'p  (25  P.  F.  Smith, 
433),  which  utterly  repudiates  the  idea  of  a  literal 
interpretation  of  the  Act  of  1869.  There  Justice 
Gordon,  speaking  for  the  Court,  holds  that  the 
policy  of  law  which  forbids  proof  of  non-access 
of  the  husband  by  the  wife,  is  not  within  the  leg- 
islative intent,  though  within  the  very  words  of 
the  law.  He  says  :  "  The  language  of  that  Act 
(1869)  at  first  blush  might  seem  to  include  a  case 
of  this  kind,  'no  interest  or  policy  of  law  shall 
exclude  a  party  or  person  from  being  a  witness 
in  a  civil  proceeding.'  But  when  we  come  to  con- 
sider the  fact  that  the  '  interest  or  policy  of  law' 
which  the  Legislature  had  in  view  in  passing  that 
Act  was  that  which  before  that  time  excluded 
parties  from  testifying  in  their  own  suits  or  where 
thej  had  an  interest  in  the  subject  matter  in  con- 
troversy, it  becomes  obvious  that  a  case  such  as 
the  one  under  discussion  was  not  in  the  legislative 
mind  when  the  Act  was  passed.  It  would,  there- 
fore, be  an  unnecessary  and  violent  construction 
of  the  statute  to  make  it  include  a  policy  of  law 
wholly  different  from  that  under  contemplation 
when  it  was  framed."  Just  so  here,  it  would  be 
an  unnecessary  and  violent  construction  of  the 
exception  as  to  suits  by  or  against  executors  or 
administrators,  to  extend  it  to  the  case  of  a  wife 
who  is  no  party  to  the  proceeding,  who  is  called 
as  a  witness  for  the  husband  to  testify  against  her 
own  interest,  and  to  her  individual  prejudice,  and 
thoa  overturn  the  very  letter  and  main  purpose  of 
the  Act,  which  declares  that  no  policy  of  law 
applicctble  to  her  as  a  vdtmss  shall  exclude  her. 
It  strikes  down  the  main  legislative  intent  by 
perverting  the  exception  to  a  purpose  not  intended, 
and  thus  falls  within  the  ban  of  Justice  Qordon's 
decision.  The  rule  now  contended  for,  and  stated 
by  Justice  Gordon,  was  also  laid  down  by  Justice 
MxBODB  in  the  very  late  case  of  Eshleman's  Ap- 
Vol.  III.— 14 


peal  (24  P.  F.  Smith,  47):  "In  construing  a 
statute  (he  says)  the  real  intention  when  accu- 
rately ascertained  will  always  prevail  over  the 
literal  sense  of  terms.  When  the  expression  in 
a  statute  is  special  or  particular  but  the  reason 
is  general,  the  expression  should  be  deemed  gen- 
eral." On  page  48  the  Justice  cites  Tanner's 
case  approvingly.  In  Pattison  v.  Armstrong 
(in  the  same  volume,  476),  Justice  Meegur  not 
only  cites  Tanner's  case,  but  quotes  its  principle 
in  the  very  words  of  the  Judge  who  delivered  the 
opinion,  and  makes  its  application  to  a  peculiar 
case,  by  holding  that  the  witness  is  competent  in 
a  case  where  an  intermediate  vendee  was  dead,  on 
the  ground  that  the  original  vendee  being  alive  his 
mouth  was  not  closed,  and  his  adversary  therefbre 
could  testify.  Another  recent  case  sustains  the 
principle,  McOeary's  Appeal  (22  P.  F.  Smith, 
365).  Land  conveyed  to  a  wife  was  sold  under 
a  joint  mortgage  of  herself  and  husband,  and  in 
a  contest  among  creditors  for  the  proceeds,  the 
wife  was  held  to  be  a  competent  witness  for  the 
creditors  claiming  the  property  as  the  husband's. 

In  Dellinger's  Appeal,  now  summarily  overruled, 
the  true  intent  of  the  Act  of  1869  was  sought  for 
and  established,  but  in  this  case  the  decision  is 
rested  on  the  letter  of  the  statute,  and  any  at- 
tempt to  reach  its  true  purpose  repudiated,  as  if 
it  were  a  novelty  to  try  to  ascertain  the  mind  of 
the  lawgiver.  The  language  just  quoted  from 
Eshel man's  Appeal  would  seem  to  be  an  answer 
to  the  new  interpretation  given  to  the  Act  of 
1869 ;  and  yet  another  case  decided  at  this  term. 
Evans  v.  Reed,  opinion  by  Justice  Meroue  [2 
Weekly  Notes,  175],  is  antipodal  to  literal  in- 
terpretation. There  in  an  action  to  which  an 
executor  became  a  party,  by  death,  the  testimony 
of  the  party  taken  at  a  former  term  was  held  to 
be  good  evidence,  and  the  words  of  the  Act  were 
made  to  yield  to  its  true  intent,  rather  than  that 
evidence  should  be  lost  by  the  mere  letter.  Evans 
V.  Reed  has  been  affirmed  at  this  term  in  Speyerer 
V,  Bennett,  Ex'r  of  Bennett.* 

The  contrast  of  these  cases  with  this  is  marked. 
Here  the  testimony  of  a  witness  not  a  party  to 
the  suit,  called  against  her  own  interest,  is  dis- 
covered to  be  against  the  mere  letter  of  the  law, 
and  a  decision  of  only  three  years'  standing  is 
overruled.  The  effect  is  to  cause  a  loss  of  evidence 
and  to  strike  down  Justice  while  she  stands  plead- 
ing for  the  main  intent  of  the  lawgiver,  that  no 
mere  policy  should  continue  to  work  such  wrong. 

In  my  judgment  this  attempt  to  be  literal  vio- 
lates the  main  intent  and  true  spirit  of  the  law, 
as  well  as  the  very  words  of  the  principal  enact- 
ment ;  rejects  the  most  fundamental  rule  of  inter- 
pretation, which  requires  us  to  seek  the  mind  of 
the  lawgiver,  and  unnecessarily  sets  aside  that 


*  Reported  post,  p.  213^ 
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wholesome  maxim  of  stare  decisis,  which  ought 
to  be  binding  on  all  Judges,  old  and  new. 

Justice  Sharswood  concurs  with  me  in  this 
dissent. 

[See  City  to  use  of  Morris,  Ex*r,  etc.  r.  Alsop,  1 
Weekly  Notes,  473;  Watson's  Estate,  2  Id.  113; 
Crouse  v,  Stale7,3  Id.  83,  and  Bierly's  Appeal,  below.] 


Jan.  '75, 154. 


March  30, 1876. 


Bierly's  Appeal. 
Bierly  et  al.  v.  Grimes  et  al. 

Evidence— Act  of  April  15,  1869,  §  1 — Actions 
**by  or  against  executors^' — Incompetency  of 
husband  or  wife  of  party  in  interest  to  testify 
therein —  When  incompetent  testimony  ground 
to  reverse  decree  confirming  an  auditor^s  re- 
port— Executors — Joint  liability  of 

When,  nnder  the  proviso  to  the  Act  of  1869,  a  per- 
son is  incompetent  to  testify,  the  wife  or  husband  of 
such  person  is  also  incompetent. 

An  Orphans'  Conrt  decree,  confirming  an  auditor's 
report,  will  not  be  reversed  for  the  admission  of  in- 
competent testimony,  unless  it  be  clearly  shown  that 
the  auditor  was  thereby  led  into  8()me  specific  error. 

When  two  ezecntors  join  in  filing  an  account,  they 
are  jointly  liable  for  a  surcharge  as  to  items  of  which 
both  had  knowledge.  If  one  of  them  refuses  to  in- 
clude snch  items,  tbe  other,  to  escape  liability  there- 
for, must  file  a  separate  account. 

Taylor  v.  Kelly  (antef  p.  206),  afllrmed. 

Appeal  from  the  Orpbans'  Court  of  Clinton 
County. 

This  case  was  heard,  in  the  court  below,  on 
exceptions  to  the  auditor's  report  in  the  matter 
of  the  final  account  of  Peter  S.  Bierlj  and  Samuel 
Bierly,  executors  of  John  Bierly,  deceased. 

The  material  facts  of  the  case  are  briefly  as 
follows  :  John  Bierly,  the  testator,  lived  to  the 
age  of  ninety-one  years,  and  during  the  last  few 
years  of  his  life  was  extremely  infirm  both  in 
body  and  mind.  In  the  summer  of  1866,  owing 
to  the  fact  that  he  bad  sold  a  piece  of  land  at  an 
extremely  low  price,  forgetting  entirely  a  previous 
oflfer  much  more  advantageous,  he  became  con- 
vinced of  his  inability  any  longer  to  transact 
business  matters.  On  June  22  of  that  year,  at 
his  son  Samuel's  house,  he  delivered  to  Peter, 
another  of  his  sons,  all  his  business  papers,  in 
order  that  the  latter  might  thereafter  manage  his 
estate.  Emanuel  Grimes,  the  husband  of  John 
Bierly 's  daughter  Mary,  was  present  on  this  oc- 
casion, and  made  a  careful  list  of  the  several 
papers  which  passed  into  Peter  Bierly 's  posses- 
sion. Among  them  was  a  note  of  Samuel  Bierly 
for  $138,  dated  June  21,  1866,  payable  in  one 
year,  and  seven  notes  of  Peter  Bierly,  each  for 
$200,  dated  April  I,  1864,  and  payable,  the  first, 


three  years  from  date,  and  the  others  respectively 
at  intervals  of  one  year  thereafter.  Ou  Decem- 
ber 2,  1868,  John  Bierly,  on  account  or  some 
dissatisfaction  with  his  son  Peter,  executed  a 
general  power  of  attorney  to  J.  Haines  and  M. 
D.  Rockey,  and  requested  them  to  withdraw  his 
papers  from  Peter's  hands,  and  to  take  charge  of 
all  his  affairs.  These  gentlemen  soon  afterwards 
called  upon  Peter,  and  asked  him  for  the  papers. 
The  latter  got  very  angry,  and  at  first  denied 
having  any  of  his  father's  papers  in  his  possession  ; 
but  filially  admitted  he  had  them,  and  refused  to 
give  them  up.  A  few  days  afterwards  he  procured 
the  revocation  of  the  power  of  attorney  to  Haines 
and  Rockey. 

John  Bierly  died  in  August,  1870,  leaving  a 
will,  dated  June  9,  1862,  in  which  his  sons  Peter 
and  Samuel  were*  appointed  executors.  They 
filed  their  final  account  in  September,  1872,  with- 
out charging  themselves  with  the  above-men- 
tioned notes.  Exceptions  were  filed  by  the  other 
children  and  devisees  of  the  testator,  and  the  ac- 
count was  referred  to  E.  P.  McCormick,  Esq.,  as 
auditor. 

Among  the  witnesses  produced  by  the  excep- 
tants before  the  auditor  was  Emanuel  Grimes, 
who  testified,  among  other  things,  as  to  the  de- 
livery of  the  notes  by  the  testator  to  Peter  for 
safe  keeping.  Towards  the  close  of  his  exami- 
nation, counsel  for  the  accountants  objected  to 
his  testimony,  on  the  ground  that,  being  the  hus- 
band of  Mary  Bierly,  one  of  John  Bierly's  daugh- 
ters and  devisees,  he  was  incompetent  to  testify 
as  to  facts  which  transpired  before  the  testator's^ 
death.  They  submitted  that  this  case  falls  within 
the  proviso  of  tbe  Act  of  1869,  and  the  supple- 
ment thereto  of  April  9,  1870,  §  1  (Purd.  Dig. 
625,  pi.  20),  which  provide  that  the  modifications 
in  the  former  Act  of  the  rules  of  evidence  shall 
not  apply  in  actions  by  or  against  executors,  as 
to  matters  which  happened  in  the  testator's  life- 
time. Objection  overruled,  and  evidence  admit- 
ted. 

Evidence  was  admitted,  under  objection  by  the 
accountants,  of  various  declarations  of  the  dece- 
dent as  to  Peter's  possesion  of  his  papers,  and 
as  to  several  purchases  on  credit  from  one  Span- 
gler,  made  necessary  by  Peter's  refusal  to  pay 
him  any  of  his  income. 

J.  B.  Rowe  testified  to  declarations  of  Samuel 
Bierly,  admitting  Peter's  possession  of  these  notes 
subsequent  to  his  father's  death. 

The  accountants  alleged  that  these  notes  were 
paid  in  full,  partly  in  cash  and  partly  in  necessa- 
ries purchased  for  the  decedent,  offering  no  vouch- 
ers, but  relying  on  the  testimony  of  Peter  Bierly, 
Mary  his  wife,  and  Mary  the  wife  of  Samuel 
Bierly.  Such  of  their  testimony  as  related  to 
events  happening  before  the  decedent's  death  was 
admitted  under  objection.     Annie  Bierly,  daugh- 
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ter  of  Peter,  and  Harvey  Bierly,  son  of  Samuel, 
likewise  testified  to  various  payments  by  Peter  to 
bis  father  during  1869  and  1870. 

The  auditor  reported  a  decree  surcharging  the 
executors  with  the  amount  of  the  notes.  The 
accountants  excepted  to  this  report  on  the  ground 
that  the  auditor  erred  in  admitting  Grimes^s  testi- 
mony and  the  evidence  of  John  Bierly's  declara- 
tions in  charging  the  executors  with  the  amount 
of  the  notes,  and  especially  in  holding  them 
jointly  liable  therefor. 

The  Orphans'  Court  dismissed  these  excep- 
tions, and  confirmed  the  report  The  executors 
took  this  appeal,  assigning  for  error  these  actions 
of  the  Court 

O.  S.  McCormickj  for  appellants. 

Grimes  was  not  a  competent  witness  under  the 
Act  of  1869,  for  the  proviso  thereto  expressly 
provides  that  the  modifications  in  the  Act  of  the 
roles  of  evidence  shall  not  apply  in  actions  by  or 
against  executors.  The  supplement  to  this  Act 
repeals  this  proviso  only  as  to  matters  occurring 
after  the  death  of  the  testator. 

The  declarations  of  John  Bierly,  made  in  the 
absence  of  the  appellants,  are  clearly  inadmissible 
against  them. 

Romig  V,  Romig,  2  Rawle,  241. 

8cuU  V.  Wallaoe's  Exeoatora,  15  S.  &  R.  231. 

Gray  v,  Goodrich,  7  Johns.  95. 

The  weight  of  the  evidence  was  strongly  in 
favor  of  the  appellants. 

S.  R.  Peale,  contra. 

Grimes's  testimony  was  clearly  admissible. 
Yeager  v.  Weaver,  14  Sra.  425. 
Dellinger's  Appeal,  21  Id.  425. 

An  Orphans'  Court  decree  confirming  an  au- 
ditor's report  will  not  be  reversed  for  the  admis- 
sion of  incompetent  testimony,  unless  it  be  clearly 
shown  that  the  auditor  was  thereby  led  into  some 
specific  error.  But  both  Grimes's  testimony  and 
the  declarations  of  John  Bierly  were  as  to  mat- 
ters fully  established  by  other  unexceptionable 
witnesses. 

BrenemaD*8  Estate,  15  Sm.  298. 

May  8.  The  Court.  The  witness,  Emanuel 
M.  Grimes,  was  perhaps  competent  under  the 
authority  of  Dellinger's  Appeal  (21  P.  F.  Smith, 
425).  He  was  not  a  party  to  the  proceeding  or 
a  claimant  upon  the  fund,  and  hence  could  not  be 
excluded  upon  the  ground  of  interest  He  was 
called  to  testify  upon  behalf  of  his  wife,  who  was 
a  claimant  and  directly  interested.  Hence  his 
exclusion  rests  upon  grounds  of  policy.  Dellin- 
ger's Appeal  ruled  that  the  exception  in  the  Act 
of  April  15th,  1869,  does  not  embrace  the  case  of 
husband  and  wife  testifying  for  each  other,  and 
that  the  public  policy  which  had  theretofore  ex- 
cluded such  witnesses  was  removed  by  said  Act 
The  learned  Judge  of  the  Orphans'  Court  was 
right  in  following  Dellinger's  Appeal,  for  at  that 
time  it  stood  unshaken.     Taylor  v,  Kelly,  how- 


ever, heard  and  decided  at  Pittsburg  last  year, 
overruled  Dellinger's  Appeal,  and  it  was  there 
held  that  when,  under  the  Act  of  1869,  a  husband 
or  wife  is  incompetent  to  testify,  the  wife  or  hus- 
band of  such  party  is  also  incompetent  This 
rule  would  exclude  so  much  of  the  evidence  of 
Emanuel  M.  Grimes. as  was  admitted  after  the 
objection  was  made. 

It  is  also  clear  that  the  declarations  of  John 
Bierly,  Senior,  made  in  the  absence  of  the  appel- 
lants, were  incompetent  Upon  what  principle 
they  were  admitted  does  not  appear.  The  learned 
Judge  of  the  Orphans'  Court  concedes  that  the 
admission  of  this  evidence  by  the  auditor  was 
improper,  but  regards  it  as  unimportant.  So 
much  for  the  evidence  on  the  part  of  the  appellees. 
On  the  other  hand,  Peter  S.  Bierly,  one  of  the 
accountants,  was  examined,  against  the  objection 
and  protest  of  the  appellees,  as  to  matters  occur- 
ring prior  to  the  death  of  the  decedent ;  and  even 
to  prove  the  vital  fact  of  the  payment  of  his  notes 
to  the  latter.  It  is  true  he  was  called  by  the  ap- 
pellees. But  it  was  only  as  to  a  single  fact  sub- 
sequent to  the  death  of  the  decedent  This  did 
not  entitle  the  appellants  to  prove,  by  the  cross- 
examination  of  the  witness,  his  transactions  with 
the  decedent  It  was  clearly  in  contradiction  of 
the  Act  of  1869,  and  of  the  decisions  of  this 
Court  upon  said  Act.  (Gyger's  Appeal,  24  P.  F. 
Smith,  48;  McBride's  Appeal,  22  P.  F.  Smith, 
480.)  The  wife  of  each  of  the  accountants  was 
also  examined  as  to  matters  prior  to  the  death  of 
the  decedent  They  were  clearly  incompetent 
under  Taylor  v.  Kelly.  We  have  thus  two  as- 
signments of  error  which,  as  a  matter  of  law, 
must  be  sustained.  We  have  also  manifest  error 
in  the  admission  of  evidence  on  the  part  of  the 
appellants.  As  to  the  latter,  there  are  no  as- 
signments of  error,  for  the  reason  that  the  decree 
of  the  Court  below  was  in  favor  of  the  parties 
objecting. 

Were  the  case  here  upon  a  writ  of  error  to  a 
judgment  in  a  common  law  proceeding,  it  would, 
perhaps,  be  our  duty  to  reverse  this  case.  But  it 
is  here  upon  an  appeal  from  the  decree  of  the 
Orphans'  Court  We  have  the  whole  case  before 
us  both  as  to  the  law  and  the  facts.  It  is  pro- 
vided by  the  second  section  of  the  Act  of  16th 
June,  1836  (P.  L  683),  that  "it  shall  be  the 
duty  of  the  Supreme  Court  of  this  Commonwealth 
in  all  cases  of  appeals  now  made,  or  that  may 
hereafter  be  taken  from  the  decrees  of  the  several 
Orphans'  Courts,  to  hear,  try.  and  determine  the 
merits  of  such  cases,  and  to  decree  according  to 
the  justice  and  equity  thereof."  It  has,  accord- 
ingly, been  held  that  on  an  appeal  from  the  final 
decree  of  the  Orphans'  Court  to  this  Court,  the 
whole  proceeding  in  the  case  may  be  examined, 
including  the  trial  of  a  feigned  issue  to  which  no 
writ  of  error  was  taken.     (Hallowell's  Appeal,  8 
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Harris,  216 ;  Finney's  Appeal,  1  Wright,  823.) 
If,  then,  we  eliminate  from  this  record  all  incom- 
petent evidence,  and  there  jet  remains  safficient 
to  sustain  the  finding  of  the  auditor,  why  should 
we  reverse  upon  technical  grounds?  The  only 
result  would  be  delay  and  an  additional  ej^pense 
to  the  estate.  It  was  held  in  Breneman's  Estate 
(15  P.  P.  S.  298),  that  an  exception  to  the  ad- 
mission of  an  incompetent  witness  before  the 
auditor  was  fruitless,  unless  it  be  shown  that  his 
testimony  led  the  auditor  into  some  specific  error. 
This  fs  the  true  rule.  The  application  to  the 
facts  of  this  case  is  not  difficult.  No  objection 
was  made  to  the  competency  of  Emanuel  M. 
Qrimes  until  near  the  close  of  his  examination  in 
chief!  As  no  motion  was  made  to  strike  out  the 
poriion  of  it  given  prior  to  the  objection,  strictly 
speaking  such  portion  of  it  should  stand.  But  it  is 
wholly  immaterial  whether  it  stands  or  not  The 
only  fact  that  he  testified  to  of  any  importance 
was  the  delivery  of  the  notes  by  the  decedent  to 
his  son  Peter  for  safe  keeping.  This  is  a  con- 
ceded fact  in  the  case,  and  does  not  depend  upon 
the  testimony  of  this  witness ;  the  allegation 
being  that  Peter  had  returned  the  notes  to  his 
father,  and  subsequently  paid  them  ;  nor  are  the 
declarations  of  Bierly,  Senior,  essential  to  the 
case  of  the  appellees.  They  refer  chiefly  to  the 
possession  of  the  notes  by  Peter,  which,  as  before 
observed,  is  a  conceded  fact  in  the  cause,  and  of 
which  there  was  proof  by  his  own  admissions. 
The  conversation  with  Spangler  about  the  pur- 
chase of  goods  on  credit  was  not  material.  The 
fact  that  he  did  buy  the  goods  and  did  obtain  a 
credit  therefor  from  Spangler  was  in  proof.  It 
was  competent,  though  of  very  little  weight.  It 
is  manifest  that  the  case  of  the  appellees  is  not 
essentially  weakened  by  striking  out  the  entire 
evidence  of  these  declarations,  as  well  as  the  tes- 
timony of  Qrimes.  We  cannot  say,  therefore, 
that  its  admission  led  the  auditor  into  any  specific 
error.  On  the  other  hand,  if  the  testimony  of 
Peter  S.  Bierly,  his  wife,  and  the  wife  of  Samuel 
Bierly  is  excluded,  the  case  of  the  appellants  is 
materially  damaged.  The  direct  issue  was  as  to 
the  payment  of  Peter's  notes.  If  the  evidence 
before  the  auditor,  including  the  three  witnesses 
above  named,  was  not  sufficient  to  establish  the 
fact  of  payment,  how  can  it  do  so  with  said  wit- 
ness excluded  1 

The  only  important  witnesses  left  as  to  this 
fact  are  Annie  E.  Bierly,  a  daughter  of  Peter  S. 
Bierly,  accountant,  and  Harvey  C.  Bierly,  a  son 
of  Samuel  Bierly,  the  other  accountant  Annie 
Bierly  speaks  of  three  or  four  payments  in  the 
year  1869,  and  mentions  three  sums,  one  of  $200, 
another  of  $190,  and  the  other  about  $160.  The 
testimony  of  Harvey  Bierly  is  indefinite.  He 
oays,  upon  one  occasion,  he  heard  his  grandfather 
say  that ''  Pete  don't  owe  him  anything,"  and 


further,  that  he  was  present  upon  two  occasions 
when  Peter  S.  Bierly  paid  the  decedent  money, 
"  once  in  1869  and  the  other  time  in  1870  ;  don't 
know  how  much  he  paid  either  time ;  it  was  a 
nice  lot ;  pretty  large  pile  of  bills."  The  auditor 
regarded  the  evidence  of  payment  insufficient  to 
establish  such  fact  We  cannot  say  that  he  com- 
mitted such  clear  error  in  this  as  would  justify 
us  in  reversing  his  finding.  No  Court  would 
disturb  the  vei^ict  of  a  jury  upon  such  a  state 
of  facts  as  is  here  presented.  We  give  to  the 
finding  of  the  auditor  precisely  the  same  weight 
That  there  was  a  conflict  of  evidence  does  not 
help  the  appellants,  unless  it  first  be  shown  that 
the  auditor  made  a  clear  mistake,  or  that  the 
weight  of  the  evidence  was  decidedly  with  them. 
This  has  not  been  established.  On  the  contrary, 
the  probabilities  of  the  case  were  all  against  the 
appellants.  When  John  Bierly  gave  up  the  pos- 
session of  these  notes  to  his  son  Peter  he  was 
about  eighty-seven  years  of  age.  He  had  become 
wholly  unfit  to  attend  to  business,  and  had  re- 
cently sold  a  piece  of  land  for  a  much  less  price 
than  he  had  previously  been  offered  for  it  When 
the  former  offer  was  brought  to  his  attention,  be 
said  that  he  then  recollected  it,  but  that  bis 
memory  was  so  poor  that  he  had  forgotten  it ; 
that  he  was  no  longer  fit  to  attend  to  business, 
and  that  he  would  give  all  his  notes  and  papers 
to  Peter  to  attend  to  for  him.  The  notes  were 
accordingly  given  to  Peter,  and  for  this  reason ; 
seven  of  them  were  Peter's  own  notes  in  bis 
father's  favor,  the  first  one  maturing  April  1, 
1861,  the  last  one  April  1, 1873.  It  was  proTed 
by  disinterested  witnesses  that  these  notes  were 
in  Peter's  possession  in  December,  1868.  It  ap- 
pears, that  for  some  reason,  the  old  man  had 
become  dissatisfied,  and,  during  the  month  re- 
ferred to.  Esquire  Harris  and  Mr.  Rockey  called 
upon  Peter  with  a  power  of  attorney  from  his 
father  to  demand  the  notes.  Peter  wa«  in  the 
woodshed.  He  became  angry,  raised  his  axe, 
and  threatened  them.  At  first  he  denied  halving 
the  notes,  but  when  confronted  with  the  evidence 
finally  admitted  that  he  had  them  and  would  not 
give  them  up.  Samuel  Bierly,  one  of  the  ac- 
countants, according  to  Rowe's  testimony,  ad- 
mitted the  possession  of  the  notes  by  Peter  after 
the  decedent's  death.  There  was  an  attempt  by 
Samuel  to  explain  this  away  by  his  testimony,  but 
his  account  is  not  very  clear,  and  he  was  an  in- 
terested witness.  There  is  not  a  particle  of 
written  evidence  of  the  payment  of  these  notes 
or  of  either  of  them — no  receipts  or  vouchers 
of  any  kind.  In  an  ordinary  case  the  possession 
of  a  note  by  the  maker  is  prima  facie  evidence 
of  payment,  but  no  such  rule  is  applicable  here. 
The  possession  of  Peter  was  the  possession  of 
his  father.  That  possession  certainly  continued 
down  to  December,  1868,  which  was  but  about 
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eighteen  months  prior  to  the  decedent's  death. 
The  decedent  was  then  in  his  ninetieth  year.  It 
is  conceded,  and  the  evidence  shows  that  he  was 
tonfit  to  transact  business  in  1866,  yet  the  auditor 
was  asked  to  l>elieve  that  about  four  years  later, 
when  the  old  man's  infirmities,  in  the  natural 
order  of  events,  must  have  been  greatly  increased, 
this  son,  who  raised  his  axe  against  the  men  who 
called  upon  him  with  a  power  of  attorney  to  demand 
the  notes,  voluntarily  returned  them  to  his  father, 
and  subsequently  paid  them  without  taking  any 
▼oQcher  or  receipt  therefor.  This,  in  the  face  of 
the  admitted  fact  of  the  old  man's  unfitness  to 
transact  business,  and  that,  as  to  three  of  the 
notes,  they  were  not  due  for  one,  two,  and  three 
years  respectively.  The  appellants  may  be  right 
as  to  the  facts,  but  we  are  not  prepared  to  say 
the  auditor  was  clearly  wrong  in  finding  to  the 
contrary. 

It  is  always  hazardous  to  review  the  finding  of 
an  auditor  npon  the  facts  where  it  is  in  part  based 
upon  the  evidence  of  witnesses,  who  either  have 
a  direct  Interest  in  the  subject  of  controversy,  or 
are  so  connected  ^ith  those  who  have,  as  to 
render  them  liable  to  bias.  In  such  cases  it  often 
becomes  a  matter  of  credibility.  The  auditor  has 
the  witnesses  before  him  face  to  face,  and  their 
manner  of  testifying  may,  in  many  instances, 
stamp  their  story  with  either  truth  or  falsehood. 

We  see  no  error  in  surcharging  the  executors 
jointly.  They  filed  a  joint  account,  and  there  is 
evidence  that  Samuel  Bierly  knew  of  the  exist- 
ence of  these  notes ;  knew  they  were  in  Peter's 
hands,  and  that  they  were  unpaid.  If  he  desired 
to  escape  liability  therefor,  it  was  his  duty  to 
have  filed  a  separate  account,  or  to  have  insisted 
opon  his  co-executor  accounting  for  said  notes  in 
their  joint  account.  Having  done  neither,  the 
surcharge  against  them  jointly  must  stand. 

The  decree  of  the  Orphans'  Court  is  affirmed 
and  the  appeal  dismissed  at  the  costs  of  the  ap- 
pellants. 

Opinion  by  Paxson,  J.    Williams,  J.,  absent 


Oct.  A  Nov.  '75.  249. 

Speyerer  &  Co.  v.  Bennett  6t  al.,  Ex'rs. 

IMdence—Acts  of  28  March,  1814,  and  16 
April,  1869 — Death  of  parly  lo  a  cause  whose 
deposition  had  been  previously  taken  and  filed 
— Admission  of  such  deposition  in  evidence  on 
the  trial — Whether  opposite  party  can  testify 
against  such  deposition, 

T1i«  deposition  of  a  deceased  partj  to  a  caase  taken 
and  filed  in  the  oaiise,  previous  to  his  death,  is  admis- 


sible in  evidence  under  the  Acts  of  28th  of  Mareh, 
1814,  and  15th  April,  1869. 

Evans  v.  Reed  (28  Sm.  415 ;  2  Wbbklt  Notm,  175) 
followed. 

How  fartn  snch  a  case  the  living  partjoonid,  npon 
the  trial,  be  heard  against  the  deposition,  not  decided. 

Error  to  the  Common  Pleas  of  Beaver  Connty. 
Assumpsit  by  Speyerer  &  Co.,  against  Hugh 
Bennett  upon  two  promissory  notes  drawn  by  one 
Kennedy  and  alleged  to  have  been  endorsed  by 
defendant  The  endorsement  was  denied  by  defen- 
dant whose  deposition  was  taken  in  the  cause  and 
was  filed  September  12,  1874.  Afterwards  the 
defendant  died,  and  on  June  14,  1875,  his  death 
was  suggested  of  record  and  his  executors  sub- 
stituted. Upon  the  trial  of  the  case  (which  took 
place  June  15,  1875,  before  Hick,  P.  J  ),  H.  J. 
Speyerer,  one  of  the  plaintiflFs,  was  examined  as  a 
witness  on  their  behalf.  Defendants  then  offered 
the  deposition  of  their  testator.  Plaintiffs  ob- 
jected on  the  ground  that,  the  death  of  Bennett 
having  closed  the  lips  of  the  plaintiffs  to  contra- 
dict it,  the  deposition  was  inadmissible  under  the 
Act  of  15  April,  1869,  Sect.  1  (Purd.  Dig.  624, 
pi.  16).  The  Court  admitted  the  deposition,  and 
plaintiffs  excepted  thereto.  Verdict  and  judg- 
ment for  defendants.  Plaintiffs  took  this  writ, 
assigning  for  error  the  admission  of  the  deposi- 
tion. 

S.  B,  Wilson,  for  plaintiffs  in  error.  ^ 

Plaintiffs  could  not  be  admitted  to  testify  against 
the  deposition  of  the  decedent 

AUuni's  Ex»r  v,  Carroll's  Adm'r,  17  8m.  68. 
It  would  be  contrary  to  the  spirit  of  the  Act  of 
15  April,  1869,  to  admit  the  deposition  when 
plaintiffs  are  denied  the  opportunity  of  testifying 
against  it 

Chamberlain  d:  Peirsol  and  E.  B,  Daugherty, 
for  defendants  in  error,  were  not  called  upon  by 
the  Court.     In  their  paper-book  they  cited — 

Wolflnffer  v.  Forsmao,  6  Barr,  294. 

McFerreu  v.  Iron  Co.,  26  Sm.  180. 

Earns  v.  Tanner,  16  Sm.  297. 

Nov.  26,  1875.  Thb  Couet.  This  case  is 
ruled  by  the  decision  in  the  case  of  Evans  v.  Reed, 
heard  at  Harrisburg  last  May,  and  decided  at  this 
term  ;  opinion  by  Mercur,  J.  [28  P  F.  Sm.  415 ; 
S.  C,  2  Weekly  Notes,  175].  The  deposition 
of  Hugh  Bennett  was  taken  when  both  parties 
were  alive,  and  the  plaintiff  had  an  ample  oppor- 
tunity to  cross-examine  him.  Had  Bennett  lived 
it  is  conceded  the  deposition  was  admissible  nnder 
the  very  words  of  the  Act  of  28th  March,  1814. 
What  has  occurred  to  make  it  incompetent  ?  Not 
the  death  of  the  plaintiffs,  or  any  one  of  them, 
and  a  substitution  of  the  executors  or  administra- 
tors. The  person  dying  is  the  witness  himself, 
whose  substituted  representative  is  seeking  to  give 
the  deposition  in  evidence  against  the  living  par* 
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ties.  These  parties  insist  oq  what  1  Not  that 
the  deposition  was  taken  irregularly ;  not  that 
they  had  no  opportunity  lo  cross-examine ;  not 
that  their  own  depositions  might  not  have  been 
taken  to  prevent  the  loss  of  everything  they  knew ; 
but  insisting  on  the  loss  of  the  defendants  of  the 
knowledge  contained  in  the  deposition,  by  the 
accident  of  a  death  which  has  left  nothing  but 
this  written  statement  of  facts.  But  it  is  said  it 
offends  against  the  proviso  of  the  Act  of  15th 
April,  1869,  that  "this  Act  shall  not  apply  to 
actions  by  or  against  executors,  administrators,  or 
guardians."  But  against  whom  is  this  process 
directed  ?  The  Act  says  no  intent  or  policy  of 
law  shall  exclude  a  party  or  person  from  being  a 
witness.  Frovided-^proYided  what?  Clearly 
that  no  party  cr  person  shall  testify  in  actions  by 
or  against  executors,  etc 

It  is  the  living  party  or  person  then  who  is 
excluded,  and  this,  as  has  been  held  repeatedly, 
on  the  ground  of  inequality.  But  the  deposition 
of  the  deceased  party  is  not  within  the  letter  of 
the  Act,  for  it  is  the  testimony  of  the  dead  party 
which  is  offered  for  the  execution  against  the 
living  party.  Does  this  offend  against  the  spirit 
of  the  Act  ?  Clearly  not,  for  the  living  party 
had  the  same  means  of  preserving  his  own  testi- 
mony against  loss  by  death,  and  could  cross-exam- 
ine, aided  by  the  light  of  his  own  knowledge.  On 
what  principle  then  are  we  to  put  aside  the  Act 
of  1814,  which  preserves  and  perpetuates  the  evi- 
dence for  the  purposes  of  justice  ?  It  is  not  ex- 
pressly repealed  by  the  Act  of  1869,  and  no  evil 
consequences  demand  an  implied  repeal.  The  ar- 
gument that  the  living  party  cannot  now  be  heard 
against  the  deceased  witness  is  not  sound,  for  this 
is  to  turn  competency  into  incompetency  by  an 
accident,  which  offends  against  neither  the  letter 
nor  the  reason  of  the  law.  How  far  the  living 
party  can  now  be  heard  is  not  the  real  question, 
for  the  question  before  us  concerns  not  the  pres- 
ent state  of  the  case,  but  that  which  existed  when 
the  deposition  was  taken.  It  may  be  that  not 
having  perpetuated  his  testimony  by  a  written 
deposition  he  cannot  now  be  heard  against  the 
deceased  witness,  but  when  the  deposition  of  the 
deceased  was  taken,  he  could  have  been  heard, 
and  had  all  the  privileges,  both  of  an  examining 
party  and  a  competent  witness.  We  perceive  no 
reason,  therefore,  to  strike  down  the  operation  of 
the  Act  of  18U,  by  holding  it  to  be  impliedly 
repealed,  and  therefore  reaffirm  the  case  of  Evans 
V.  Reed. 

Per  Curiam.     Judgment  affirmed. 
[See  Pratt  r.  Patterson,  ante,  161.] 


Jan.  '75, 173.      Bear  v.  Trezler. 


Mar.  8. 


Evidence — Book  entries — Proof  of — Entries 
against  one  partner,  when  evidence  against 
firm — Promissory  note  dated  on  Sunday-^ 
Bights  of  endorsee, 

A.  sold  goods  to  B.  &  C.  and  took  their  note  dated 
on  Suuday,  which  note  he  afterwards  endorsed  to  D. 
Subsequently,  A.  made  an  assignment  to  K.  for  the 
benefit  of  his  creditors.  D.  afterwards  brought  an 
action  in  the  name  of  A.  to  the  use  of  D.  against  £. 
&  C,  and  on  the  trial  (having  first  without  objection 
put  the  note  in  evidence  as  an  admission  of  indebted- 
ness), offered  A.*s  book  of  original  entries  to  show  the 
sales  of  goods  to  B.  &  C,  for  the  amonnt  of  which 
the  note  was  given.  Defendant  objected  to  the  book 
on  the  ground  of  irrelevancy. 

Heltlj  that  this  objection  was  properly  overruled. 

Plaintiff  proved  that  A.  had  been  absent  from  th» 
county  for  seven  years  and  could  not  be  found. 

Held,  that  proof  of  A.*s  handwriting  in  the  book 
of  original  entries  was  sufficient. 

The  book  entries  were  against  B.  alone,  but  plain- 
tiff offered  to  prove  that  the  charges  were  intended  to 
be  made  against  the  firm  of  B.  &  C,  and  that  said 
firm  received  the  goods  and  gave  their  note  for  the 
same. 

Held,  that  the  entries  were  properly  admitted. 

Error  to  the  Court  of  Common  Pleas  of  Berks 
County. 

This  was  an  action  of  assumpsit  by  Phineas 
Seidel  to  the  use  of  J.  S.  Trexler  against  David 
S.  and  Edwin  S.  Bear.  At  the  trial,  plaintiOT 
offered  in  evidence  a  promissory  note  for  $700, 
dated  October  1,  1865,  payable  one  day  after 
date,  drawn  by  defendants  to  the  order  of  Phineas 
Seidel,  and  by  him  endorsed  to  the  equitable 
plaintiff.  This  note  was  dated  on  Sunday,  bat 
was  received  in  evidence  as  an  admission  of  in- 
debtedness. In  connection  with  the  note,  plain- 
tiff offered  the  book  of  original  entries  of  Phineas 
Seidel  showing  charges  against  David  S.  Bear, 
one  of  defendants,  for  goods  sold,  the  amount  due 
on  which  formed  the  consideration  of  the  note. 
Plaintiff  then  proved  the  handwriting  of  Seidel 
to  the  book  entries,  and  that  Seidel  himself,  after 
making  an  assignment  for  the  benefit  of  his 
creditors,  had  left  the  county  seven  years  before 
this  trial,  and  could  not  now  be  found.  Defend- 
ants objected  to  the  book  entries,  (1)  that  they 
were  irrelevant ;  (2)  that  they  were  not  suffi- 
ciently  proved ;  and  (3)  that  they  appeared  to 
be  against  David  S.  Bear  alone,  and  not  against 
both  defendants.  Plaintiff  then  offered  to  show 
in  connection  with  the  account  that  defendants 
received  the  goods,  that  the  charges  were  intended 
to  be  made  against  the  firm,  and  that  the  note 
was  given  for  the  goods.  Thereupon  the  Court 
below  (Woodward,  P.  J.)  overruled  the  objec- 
tions and  admitted  the  book  entries,  to  which 
ruling  defendants  excepted.    It  appeared   from 
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the  subsequent  evidence  on  the  trial  that  the 
assignee  for  the  benefit  of  creditors  of  Seidel  bad 
brought  suit  upon  this  book  account  against  the 
present  defendants,  but  had  sufifered  a  nonsuit. 
Verdict  and  judgment  for  plaintiff  for  $1084.65. 
Defendants  took  this  writ  of  error,  assigning 
therefor  the  admission  of  the  book  account. 

Limngood  and  Skalter  for  plaintiffs  in  error. 

Trexler  was  only  the  endorsee  of  the  promis- 
sory note,  and  had  no  remedy  against  defendants 
oatside  of  that  instrument.  The  book  account 
bad  never  been  assigned  to  him,  but  beIon<?ed  to 
the  assignee  for  the  benefit  of  creditors  of  Seidel. 
The  note  was  void  because  given  on  Sunday,  and 
to  allow  plaintiff  to  sustain  it  by  proof  of  the 
original  indebtedness  would  be  to  give  to  it  the 
same  effect  as  if  dated  on  a  secular  day. 

Geo.  F  ^a^(with  whom  was  P.D.Wanner), 
for  defendant  in  error,  presented  no  paj)er-book. 

March  13.  The  Court.  We  discover  no 
error  in  th;s  record^  and  the  judgment  is  therefore 
affirmed. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent  Woodward,  J.,  having  tried  the 
case  in  the  Coujrt  below,  did  not  sit  during  the 
argument. 

[In  the  above  case  the  promissory  note,  althongh 
extraotedon  Sunday, was  admitted,  apparentlj  without 
objection,  as  evidence  of  indebtedness,  and  the  Court 
seem  to  have  treated  its  subsequent  endorsement  aud 
delivery  to  tbe  plaintiff  as  an  equitable  assignment  of 
the  debt  for  which  it  was  given.  How  far  a  note  eze- 
oated  on  Sunday  is  evidence  of  an  indebtedness  be- 
tween the  parties  seems  not  to  be  entirely  settled.  In 
Kepner  v,  Keefer  (6  W.  231)  it  was  held  that  a  note 
dated  on  Sunday  was  not ;  er  te  evidence  of  an  indebt- 
edness contracted  prior  to  that  day.  In  Lea  r.  Hop- 
kins (7  Barr,  492)  a  bond  executed  on  Sunday,  but 
which  recited  a  previous  transaction  between  the  par- 
ties and  contained  an  express  acknowledgment  of  the 
.  obUgor's  indebtedness  on  account  thereof,  was  admitted 
in  evidence  as  proof  of  the  prior  debt.  In  Bumgardner 
V,  Taylor  (28  Ala.  687),  a  note  given  on  Sunday  for  a 
prior  indebtedness  was  held  insufficient  to  prevent  the 
rauning  of  the  Statnte  of  Limitations. 

Id  Chestnut  v.  Harbaugh  (2  Wbbklt  Notbs,  37), 
which  was  a  feigned  issue  involving  the  ownership,  as 
against  creditors,  of  personal  property  held  under  an 
executed  Sunday  contract,  the  Court,  in  reversing  the 
Judgment,  remarked  that  a  promissory  note  made  on 
Sunday  might  be  given  in  evidence  **as  part  of  the 
history  of  the  transactions/'  bearing  upon  a  question 
of  fraud.] 


(tommon  i^kas— ILako. 


C.  p.  No.  2. 
Stmthers  &  Sons  v.  The  Evening  Bnlletin,  etc. 

Libel — Publication  in  newspaper — Civil  action 
— Actionable  words  —  Privileged  communis, 
cations — Eight  to  discuss  public  matters  in 
newspapers — Limits  of  such  rights. 

Case  for  libel. 

CHARGE  OF  THE  COURT. 

Dee.  13.  Mitchell,  J.  Gentlemen  of  the 
Jury: 

«  ♦  4c  4c  «  4c  4c 

By  the  Constitution  of  Pennsylvania,  as  it  was 
read  to  yoa  by  one  of  the  counsel  for  the  defend- 
ants, in  what  is  called  the  Bill  of  Rif^hts,  "Every 
citizen  may  freely  speak,  write,  or  print  on  any 
subject,  being  responsible  for  the  abuse  of  that 
liberty." 

Tbe  abuse  of  that  liberty  is  what  is  called 
libel. 

More  fully  defined,  a  libel  is  said  to  be,  in  the 
languapce  of  a  distinguished  Chief  Justice  of 
Pennsylvania,  "Any  malicious  publication  which 
tends  to  expose  a  man  to  ridicule,  contempt, 
hatred,  or  degradation  of  character." 

There  is  also  a  statutory  definition  of  libel  in 
the  criminal  code  of  Pennsylvania,  and  it  is  to 
this  effect:  "That  if  any  person  shall  write, 
print,  or  exhibit  any  malicious  or  defamatory 
libel,  tending  either  to  blacken  the  memory  of 
one  who  is  dead,  or  the  reputation  of  one  who  is 
living,  thereby  exposing  him  to  public  hatred, 
contempt  or  ridicule,  such  offence  shall  be  deemed 
a  misdemeanor,"  etc. 

There  are  many  definitions  of  libel  given  in  the 
law  books  and  reports,  but  they  all  agree  substan- 
tially that  any  false,  malicious,  or  defamatory 
writing,  tending  to  injure  the  reputation  of  an- 
other, is  a  libel. 

(1)  Taking  up  this  definition,  somewhat  in 
detail,  the  first  question  to  which  I  invite  your 
attention  is  the  clause  which  says  that  a  libel 
must  contain  words  which  are  defamatory.  There 
is  a  legal  distinction,  well  known  to  all  lawyers, 
between  certain  classes  of  defamatory  words. 
There  are,  first,  those  which  are  said  in  technical 
language  to  be  actionable  in  themselves,  those 
which  naturally  and  necessarily  import  damage 
to  another;  and  then  there  are  those  which  are 
only  libellous  when  they  do  special  damage,  and 
when  they  are  supported  by  special  proof  of 
damage. 

There  are  many  words  which  are  entirely  inno- 
cent in  themselves,  which  to  the  ordinary  compre- 
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bensiou  do  no  mischief  of  any  kind,  and,  under 
ordinary  circaoistances,  would  do  no  injury;  yet 
they  may  be  injurious,  and  therefore  libellous 
under  certain  circumstances 

.  .  .  .  There  is,  however,  no  evidence  in 
this  case,  nor  is  it  claimed  by  either  party,  that 
any  special  damages  have  been  proved;  and, 
therefore,  you  may  throw  entirely  out  of  con- 
sideration that  claps  of  words  which  are  action- 
able only  when  they  are  followed  by  special 
damage. 

The  other  class  includes  all  cases  of  words 
whose  natural  consequence  is  damage,  and  there 
are  many  kinds  of  those  which  have  been  recog- 
nized in  the  law.  Those  with  which  we  are  specially 
concerned  in  this  case  are  of  two  kinds :  First, 
words  that  impute  a  crime  to  a  person  of  whom 
they  are  spoken ;  and  secondly,  words  whose 
natural  tendency  is  to  injure  a  man's  office,  pro- 
fession, or  business.  Those  are  the  only  two 
classes  of  libel  with  which  yon  need  concern  your- 
selves in  the  present  case,  and  the  question,  there- 
fore, which  first  arises  for  your  consideration  is, 
What  is  the  charge  that  is  made  in  these  articles 
in  the  Bulletin  against  the  plaintiffs,  Messrs. 
Struthers  &  Sons  ? 

These  articles  have  all  been  read  to  you,  and  I 
will  not  go  over  them  again.  The  one  upon 
which  the  main  stress  is  laid  is  the  one,  you  will 
recollect,  which  alludes  to  the  nomination  of 
Judge  Pershing  as  Governor  of  the  State  of 
Pennsylvania,  and  calls  the  attention  of  one  of 
the  Public  Building  Commissioners,  Mr.  Cassidy, 
to  the  fact  that  Judge  Pirshinq  had  recently 
sentenced,  in  Schuylkill  County,  some  persons  to 
the  penitentiary  for  having  stolen  money  or  de- 
franded  the  public  in  the  erection  of  a  certain 
public  building,  and  adds  that :  ''  It  is  just  as 
wicked  to  steal  in  Philadelphia  as  it  is  in  Schuyl- 
kill County." 

There  are  three  articles  which  are  specially 
complained  of.  The  one  of  which  I  have  spoken 
is  the  one  which  makes  the  most  pointed  and 
serious  charge.  These  three  articles,  which  you 
will  have  out  with  you,  and  which  you  will  read, 
are  all  that  are  legally  complained  of  in  this  case. 
All  of  the  other  articles  which  have  been  read  are 
only  before  you  as  far  as  they  tend  to  throw  light 
upon  those  which  are  legally  complained  of. 

In  gathering  the  import  of  the  language  used 
in  these  articles  you  will  take  the  words  in  their 
natural  sense,  according  to  the  meaning  which 
people  generally  reading  the  articles  would  attach 
to  them.  There  are  many  cases  where  words  are 
used  in  a  special  sense  which  have  a  special  mean- 
ing. For  instance,  it  might  be  perfectly  innocent 
in  one  place  to  use  them  where  in  another  it  would 
be  very  injurious.  Suppose  a  man  in  New  York 
or  in  Boston  were  to  say  of  another  that  he  had 
been  two  years  at  Cherry  Hill.    The  expression 


in  itself  to  the  man  in  New  York  or  in  Boston 
would  probably  be  no  particular  reflection  upon 
the  person  of  whom  it  was  said ;  but  if  it  was  said 
in  Philadelphia  it  would  probably  import  that  he 
had  been  in  the  State  prison  at  Cherry  Hill  for 
some  indictable  crime.  There  are,  therefore,  a 
large  class  of  cases  in  which  a  specific  meaning  is 
attached  to  words,  and  those  meanings  roust  al- 
ways be  proved.  But  there  are  no  such  meanings 
In  the  words  which  have  been  used  in  this  case. 
There  is  no  evidence  of  any  special  meaning  in 
any  of  the  terms  which  have  been  used  or  the 
words  of  the  articles  complained  of  in  the  BullC' 
tin.  They  are  plain  English  words,  and  they  are 
to  be  taken  in  their  plain  meaning  according  to 
the  usage  of  the  English  language 

.  .  .  .  The  real  meaning  of  the  articles  is 
to  be  gathered  by  you  from  the  whole  language 
used,  taking  it  in  its  plain,  ordinary  meaning  in 
connection  with  the  subject  to  which  it  relates, 
and  obtaining  all  the  additional  lighjt  yon  can 
from  all  the  circumstances  and  all  the  evidence  in 
the  case. 

Judging  the  articles  in  this  way,  what  do  they 
charge  against  the  plaintiff^B?  If  they  charge 
mere  failure  to  comi)ly  with  their  contract,  or 
mere  deficiency  in  workmanship  or  amount  of 
material,  they  are  not  actionable  without  special 
damage,  and  as  there  is  no  evidence  of  special 
damage  in  this  case  you  should  find  a  verdict  for 
the  defendants,  and,  therefore,  that  would  be  an 
end  to  this  case. 

If,  however,  they  mean  more  than  that ;  if  Uiey 
mean  to  charge  either  the  actual  crime  of  stealing, 
or  failing  to  go  quite  so  far  as  to  charge  an  actual 
crime  indictable  by  the  penal  laws  of  Pennsylva- 
nia, the  articles  charge  such  a  fraudulent  evasion 
of  their  contract  as  wonld  tend  naturally,  if  be- 
lieved, to  aflect  the  plaintiffs  injuriously  in  their 
business — if  they  do  thus  charge  either  actual 
crime  or  fraud  in  the  sense  explained,  then  they 
are  defamatory  in  the  sense  of  the  law,  and  prima 
facie  they  sustain  the  plaintiff's  action,  and  the 
plaintiffs  are  entitled  to  your  verdict. 

(2)  Assuming  that  you  find  the  words  used  in 
this  case  charge  either  crime  or  fraud,  such  as 
would  naturally  and  necessarily  tend  to  injure 
the  plaintiflfo  in  their  business,  then  the  burden  of 
proving  the  truth  of  the  charge  is  upon  the  de- 
fendants, and  the  next  question  for  your  consider- 
ation then  is,  whether  they  have  done  so.  In 
order  to  prove  it  to  be  true  the  evidence  must  be 
such  as  would  establish  the  charge  as  it  is  made. 
The  justification  must  be  as  broad  as  the  charge. 
It  will  not  do,  for  instance,  to  charge  stealing  and 
prove  mere  bad  workmanship,  nor  even  undue 
parsimony  in  the  use  of  materials.  If  the  charge 
is  stealing  or  fraud,  the  proof  must  be  of  stealing 
or  fraud,  or  the  defendants  have  failed  to  make 
out  a  justification. 
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The  qaeetion  is  not  whether  the  plaintiffs  have 
Itterally  fulfilled  their  contract,  indeed  it  is  ad- 
mitted that,  in  some  matters,  they  have  departed 
from  the  letter  of  it,  nor  is  it  whether  they  have 
followed  the  very  bc^t  mode  of  marble- working, 
becaose  opinions  differ  as  to  many  matters  of  this 
kind ;  bat  the  real  question  involved  is  whether 
the  defendants  have  shown  that  the  plaintiffs  have 
fraudulently  evaded  the  performance  of  their  con- 
tract    .... 

I  will  not  go  over  the  items  of  the  evi- 
dence, even  in  a  general  way.  I  am  sure  the  jury 
miist  be  familiar  with  them.  I,  therefore,  leave 
this  branch  of  the  case  by  saying  that  the  real 
question  upon  this  point  for  the  jury  to  decide  is 
to  be  determined  by  the  difference  between  a  fair 
choice  of  lesser  evils  where  the  plaintiffis  were  ne- 
cessarily put  to  a  choice,  as  they  say,  between 
modifying  the  letter  of  the  contract  or  greatly  de- 
laying the  progress  of  the  buildings,  or,  generally 
speaking,  between  a  fair  and  legitimate  economy 
on  the  part  of  the  plaintiffs  in  the  use  of  mate- 
rials and  a  frandulent  use  of  inferior  or  deficient 
materials  and  bad  workmanship. 

That  really  is  the  question  you  have  to  decide 
on  this  branch  of  the  case.  If  you  find  what  has 
been  proved  to  you,  in  the  way  of  a  variation 
from  the  contract,  was  a  legitimate  and  fair  eco- 
nomy of  materials  and  workmanship,  or  was  ren- 
dered necessary  because  it  was  a  choice  of  a  lesser 
evil  of  the  two,  then  the  defendants  have  not 
made  out  a  justification.  If,  however,  on  the 
other  hand,  the  defendants  satisfy  you  that  it  was 
the  intention  and  desire  of  the  contractors  to 
skimp  this  work  to  such  an  extent,  wherever  it 
eoold  be  done,  by  inferior  workmanship  and  de- 
ficient materials,  as  to  amount  to  fraud,  then«the 
charge  is  sustained,  and  the  jury  should  render  a 
Terdict  in  favor  of  the  defendants. 

(3)  The  third  branch  of  the  definition  of  libel 
18,  that  it  must  be  malicious.  Malice  in  fact,  as 
it  is  called — or  actual  malice  is  what  is  under- 
stood by  that  word  in  its  ordinary  use,  ill-will, 
desire  to  do  injury.  There  is  no  evidence,  how- 
ever, of  any  such  feeling  in  this  case  upon  the 
part  of  the  defendants.  On  the  contrary,  it  is 
acknowledged  that  their  relations  were  friendly, 
and  in  an  article  which  was  read  to  yon  from  the 
Bulletin  of  the  8th  of  October,  1873,  just  after 
the  contract  had  been  awarded  to  Messrs.  Struth- 
ers  &  Sons,  the  editors  of  the  Bulletin  spoke  of 
the  contractors  with  friendship  and  with  confi- 
dence, and  they  r^'oiced  that  the  contract  had 
been  given  to  that  firm. 

There  is,  therefore,  as  I  have  said,  no  actual  or 
express  malk^e  in  these  charges  of  the  Evening 
Bulletin;  but  implied  malice,  as  it  is  sometimes 
called,  or  inferential  malice,  has  a  much  wider 
scope.  It  means  doing  a  wrongful  act  without 
lawful  justification  or  excuse.    Every  man  is  con- 


clusively presumed  in  the  law  to  intend  the  natu^ 
ral  consequences  of  his  act.  Even  in  a  trial  for 
murder,  the  most  technical  and  the  most  solemn 
of  all  human  proceedings,  malice  is  an  essential 
ingredient  of  the  crime,  and  yet  a  man  may  be  put 
upon  his  trial  for  murder  and  may  be  convicted 
for  firing  a  gun  into  a  crowd,  although  it  may  be 
perfectly  clear  that  he  entertained  no  particular 
personal  feeling  against  the  party  who  was  in- 
jured. In  this  case  an  act  would  be  done,  the 
result  of  which  might  be  the  injuring  of  another 
person,  and  a  man  guilty  of  such  a  crime  is  not 
allowed  to  plead  ignorance  of  the  consequence  of 
his  act  This  has  always  been  the  rule  of  law, 
and  it  has  been  crystallized  in  one  of  those  popu- 
lar phrases  which  embody  the  common  sense  for 
which  our  race  is  remarkable,  the  homely  saying : 
"Actions  speak  louder  than  words."  No  man  is 
permitted  to  say  that  he  did  not  intend  to  commit 
a  deed  when  his  actions  speak  for  themselves  and 
prove  to  the  contrary.  If  these  articles  in  the 
BulleHn  charge  either  an  indictable  crime  or  a 
fraud  upon  the  community,  which  would  result 
injuriously  to  the  business  of  the  plaintiffis  in  the 
sense  I  have  already  explained,  the  law  holds  the 
publications  to  be  malicious,  and  it  does  not  allow 
that  fact  to  be  controverted  by  any  personal  mo- 
tives which  may  or  may  not  have  actuated  the 
persons  who  wrote  them. 

There  may,  however,  be  special  circumstances 
which  change  the  character  of  an  act  which 
would  otherwise  be  unlawful,  as  in  the  instance 
I  have  related  in  regard  to  a  man  charged  with 
having  fired  a  pistol  into  a  crowd,  where,  if  he 
were  a  policeman,  endeavoring  to  quell  a  riot,  it 
would  have  been  his  duty,  and  justifiable  because 
under  the  circumstances  he  was  doing  a  lawful 
act,  and  that  fact  would  disprove  the  imputation 
of  malice. 

(4)  This  brings  us  to  the  fourth  question 
which  you  have  to  consider,  and  that  is  whether 
these  articles,  supposing  them  to  be  libellous  and 
otherwise  malicious,  in  the  sense  I  have  explained, 
are  deprived  of  malice  by  being  what  is  called 
privileged  communications,  and  whether  they  are 
within  the  proper  province  of  the  defendants  as 
public  journalists. 

The  defendants  are  publishers  of  a  public 
journal.  It  was  their  right,  and  perhaps  even 
their  duty,  to  call  attention  to  and  make  com- 
ments upon  the  manner  in  which  the  Public 
Buildings  were  being  erected.  It  was  a  question 
of  great  public  interest,  and  according  to  the  old 
familiar  saying  that  ''everybody's  business  is 
nobody's  business,"  it  certainly  was  the  right  of 
the  defendants  in  their  relation  to  the  public,  as 
public  journalists,  and  they  were  probably  doing 
the  public  a  service  in  calling  attention  to  the 
way  the  work  was  being  done.  The  right  of 
public  discussion  of  public  matters  is  important, 
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and  it  is  to  be  exerci3e(J  freely  without  being  sub-  [ 
ject  to  a  too  strict  limitation.  And  so  long  as 
it  is  exercised  fairly  and  honestly  it  is  protected  and 
excused  even  though  it  may  incidentally  involve 
the  publication  of  defamatory  matter.  Nor  does 
such  matter  lose  its  privileged  character  by  going 
eomewhat  beyond  the  limit  of  strict  truth,  or 
beyond  what  the  writer  may  be  able  to  prove. 
Editors  are  not  infallible  any  more  than  other 
men,  and  a  fair  margin  must  be  allowed  to  them 
for  want  of  absolute  accuracy,  and  for  the  neces- 
sities and  the  circumstances  under  which  journa- 
listic writing  has  to  be  done.  But  this  is  an 
allowance  for  fair  and  honest  mistakes,  a  mere 
margin  for  human  shortcomings,  inevitable  even 
with  the  best  intentions ;  it  is  not  to  be  used  as 
a  cover  or  protection  for  violent  and  unfair  com- 
ment or  for  excessive  and  exaggerated  statements 
of  facts.  The  right  is  a  right  of  fair  discussion 
and  criticism,  and  must  be  fairly  exercised  with 
reference  to  that  object  and  without  any  ulterior 
views  or  purposes  of  any  kind. 

Strong  feelings  very  frequently  arise  in  regard 
to  public  questions,  as  they  undoubtedly  did  a 
few  years  ago  upon  the  location  of  the  Public 
Buildings,  and,  perhaps,  they  have  not  yet  sub- 
sided. Certainly  one  witness  here  admitted 
squarely  that  he  was  and  is  opposed  to  the  whole 
thing. 

^  The  fullest  freedom  must  be  allowed  for  all 
proper  discussion  of  public  matters,  but  it  is  a 
freedom  that  must  not  be  abused  and  must  be  con- 
fined to  fair  and  legitimate  comment,  which,  under 
all  the  circumstances,  the  jury  consider  fair  in 
spirit  and  intention,  as  well  as  in  language. 
Unless  the  comment  is  fair  in  that  sense  the  mere 
good  faith  of  the  defendants  is  not  a  defence.  To 
publish  a  man  as  a  thief  is  not  excused  by  show- 
ing that  the  writer  considered,  in  good  faith,  that 
the  facts  justified  such  a  term.  Such  a  rule  would 
be  contrary  to  the  first  principles  of  law  and 
natural  justice,  for  it  would  make  a  man  a  judge 
in  his  own  case.  The  tribunal  to  decide  whether 
the  language  was  fair  in  view  of  the  facts  is  the 
jury.  The  defendants  cannot  be  allowed  to  judge 
of  that  for  themselves.  A  man  w  ho  does  an  act 
which  endangers  his  neighbor  does  it  at  his  own 
peril,  and  his  good  faith  in  the  premises  is  no 
excuse. 

This  is  one  of  the  most  important  points  in 
the  case,  and  perhaps  it  is  one  on  which  your 
verdict  will  turn.  I  invite  you,  when  you  go 
out,  to  read  the  charges  in  the  articles  com- 
plained of,  and  to  say  whether  they  contain  fair 
comments  on  the  facts  which  were  l)efpre  the  Bul- 
letin at  the  time  of  their  publication.  There 
were  departures,  no  doubt,  from  the  contract  in 
the  plain tifi^s  work  which  certainly  justified  the 
defendants  in  calling  the  public  attention  to  the 
matter.     Have  they  done  so  in  a  fair  and  proper 


manner,  or  have  they  exceeded  their  proper  privi- 
lege? Journalistic  writing,  as  I  have  already 
said,  has  its  privilege,  but  it  has  also  its  dangers 
and  its  proper  limits.  The  public  is  frequently 
slow  and  apathetic  about  matters  of  its  own  con- 
cern. It  is  not  un frequently  a  little  deaf,  and 
the  newspaper  roust  halloo  pretty  loud  to  attract 
its  attention.  You  have  a  right  to  call  a  man's 
attention  by  hallooing  at  him,  perhaps  by  jog- 
ging his  elbows,  but  not  even  for  his  own  import- 
ant business  to  strike  him  with  a  club  or  fire  a 
pistol  at  him.  The  natural  tendency,  therefore, 
is  to  the  use  of  strong  language,  and  perhaps  a 
fair  allowance  may  be«  made  for  that  tendency. 
But,  on  the  other  hand,  there  is  a  danger  of  sacri- 
ficing private  rights  to  editorial  smartnesa^a 
tendency  certainly  of  reporters,  and  perhaps 
extending  to  editors,  to  make  a  spicy  paragraph 
at  somebody's  expense.  That  is  an  abuse  of  the 
proper  freedom  of  the  press. 

I  am  assuming,  gentlemen  of  the  jury,  that  yoa 
find  these  articles  do  charge  plaintiffs  with  some 
indictable  crime  or  with  fraud  in  their  business, 
destructive  to  their  business  reputations,  as  I  have 
already  said ;  if  not,  you  must  find  a  verdict  for 
the  defendants.  But  supposing  you  do  find  that 
to  be  a  fact,  and  accept  that  as  a  true  interpreta- 
tion of  the  meaning  of  the  articles,  and  taking  in 
this  connection,  the  statement  of  the  amounts 
alleged  to  have  been  lost  to  the  city  and  inferen- 
tial ly  }>ocketed  by  the  plain tifls,  one  article,  as  I 
remember  it,  stating  it  at  $200,000,  and  compar- 
ing what  has  been  proved,  the  real  amount  of  sav- 
ing or  of  stealing,  whichever  you  may  find  it  to 
be--the  real  amount  of  marble  saved  and  the 
money  value  of  it — you  will  determine  for  your- 
selves whether  these  articles  complained  of  are  a 
fair  and  pro()er  comment  upon  the  manner  in 
which  Messrs.  Struthers  &  Sons  have  performed 
their  contract  with  the  city,  or  whether  they  are 
exaggerated  and  excessive  in  statement  or  com- 
ment, or  both.  If  they  are  fair  comments  in  your 
opinion,  the  defendants  have  acted  within  their 
privilege  as  public  journalists,  and  you  should 
find  for  the  defendants ;  if  not,  then  yoa  should 
find  for  the  plaintiffs,  and  in  that  event  yoa  will 
proceed  to  the  consideration  of  the  remaining 
question  in  this  case,  and  that  is  the  one  relating 
to  damages. 

(5)  That  is  a  matter  entirely  within  your  dis- 
cretion. Of  course,  there  is  no  absolute  money 
standard  by  which  the  value  of  an  injured  reputa- 
tion can  be  measured,  but  by  means  of  a  verdict 
yoa  express  in  your  opinion  as  jurors,  a  vindica- 
tion of  the  plaintiffs  from  the  charges  which  have 
been  made  against  them.  In  doing  this  yoa  have 
a  right  to  consider  the  mode  in  which  the  defend- 
ants have  met  this  case.  Where  a  man  has  made 
a  mistake,  or  publishes  a  libel,  if  he  at  once  admits 
his  error  and  makes  what  reparation  he  can,  or 
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retracts  the  charge  he  has  made  public,  if  he  does 
not  entirely  eradicate  his  original  offence,  he  sen- 
sibly mitigates  the  punishment  which  he  deserves. 
Bot  where  he  adheres  to  his  error,  and  where  he 
re|)eats  and  reiterates  the  libel  up  to  the  moment 
of  trial,  and  the  argument  of  his  counsel  js  subse* 
qnently  filled  with  charges  of  fraud,  almost,  I  was 
goiug  to  say,  worse  than  the  original  charge,  then 
yon  have  the  right  to  consider  that  the  offence 
requires  a  weightier  vindication  at  your  hands 
than  a  less  defiant  or  more  apologetic  defence. 

In  this  connection  I  have  only  a  few  more 
words  to  say.  This  is  an  action  bronght  by  the 
plaintiffs  in  their  business  capacity.  It  is  a  civil 
action  for  damages  which  they,  the  plaintiffs, 
allege  have  resulted  from  the  injury  occasioned  to 
their  business  reputation.  William  Struthers, 
the  senior  plaintiff  in  the  case,  having  died  dur- 
ing the  progress  of  the  trial,  you  are  discharged 
from  all  considerations  as  to  him,  as  this  is  one 
of  the  class  of  cases  which  do  not  survive  a  de- 
ceased plaintiff.  But  as  to  the  other  plaintiffs,  if 
their  business  reputation  has  been  injured  by  the 
publication  of  these  articles,  and  if,  under  the 
principles  of  law  which  I  have  explained,  you 
belieTe  they  are  entitled  to  a  verdict,  you  should 
give  them  such  damages  as  shall  be  a  substantial 
vindication,  and  the  amount  of  the  damages  you 
may  award  them  for  the  accomplishment  of  that 
purpose  is  a  matter  entirely  within  your  discie- 
tioo. 

The  verdict  was  for  plaintiffs — damages  one 
cent. 


C.  P.  No.l.         Beach  V.  Wade.  •  Dec.  2. 

Libel  —  Capias  ad  respondendum — Averments 

necessary  to  hold  to  bail — Defective  affidavit. 

Hole  to  discharge  defendant  on  common  bail. 

This  was  a  suit  for  libel.  The  defendant  had 
been  arrested  on  a  capias.  The  affidavit  to  hold 
to  bail  set  forth  that  defendant  had  falsely  and 
maliciously  accused  plaintiff  of  committing  adul- 
tery with  his  wife,  said  accusation  being  contained 
in  a  certain  letter  written  by  defendant  to  a  step- 
daughter of  the  wife,  and  charging  the  wife  with 
having  slept  regularly  with  plaintiff  at  a  certain 
house  in  Brooklyn,  N.  Y.  The  affidavit  further 
alleged  that  defendant  has  at  various  times  and 
to  other  persons  made  similar  accusations. 

Swayne  (with  whom  was  Sharpless),  for  the 
role. 

The  affidavit  is  defective  on  several  grounds : 
It  does  not  in  terms  set  forth  any  distinct  charge 
of  crime.  The  letter  containing  the  alleged  libel 
was  a  privileged  communication,  having  been  writ- 
ten to  a  step-daughter  of  the  wife  against  whose 


evil  course  defendant  was  justified  in  warning  her. 
There  is  no  averment  of  publication,  as  it  is  not 
stated  that  the  letter  was  sent  or  received.  No 
specific  damage  is  alleged.  Only  a  part  of  the 
letter  containing  the  alleged  libel  is  set  forth. 

Lukeliart  v,  Bjerly,  3  Sm.  418. 

Cockayne  v.  Hodgkissou,  5  C.  &  P.  643. 

Todd  r.  Hawkins,  8  Id.  88. 

Coxhead  tr.  Richards,  2  C.  B.  669. 

P.  W.  &  B.  R.  R.  Co.  V.  Quigley,  21  How.  202. 

Beardslny  r.  Tappau,  6  Blatchford,  497. 
Spt^akman,  contra. 

The  Court.  This  affidavit  is  defective  in  not 
giving  the  exact  words  of  the  letter,  and  in  fail- 
ing to  state  that  what  is  set  forth  is  everything 
in  the  letter  relating  to  the  libel.  And  it  is  rad- 
ically defective  in  not  stating  publication. 
Rule  absolute. 

[See  Marqais  v.  Goldstein  et  al.^  2  Weekly  Notes, 
112  ;  Taylor  r.  Ash  worth,  Id.  370.  J 


C.  P.  No.  2.       Shallcrogg  v.  Kohl.  Nov.  4. 

Promissory  note — Contemporaneous  writing  as 

to  mode  of  payment. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note.  The  affidavit 
of  defence  set  forth  that  by  a  written  agreement  the 
note  was  not  to  be  payable  until  defendants  had 
sold  one  or  more  of  a  row  of  seventeen  houses; 
that  they  have  used  their  best  endeavors  to  eflfect 
a  sale,  but  have  not  succeeded ;  that  they  have 
traded  one  of  the  houses  for  furniture,  and  have 
made  a  tender  of  the  latter  to  plaintiff,  which  he 
has  refused. 

E  B.  Worrell,  for  the  rule. 

Hannxs,  contra. 

Rule  discharged. 


C.  P.  No.  3.  Nov.  18. 

Eyster  et  al.  v.  McGulla  et  al. 
Reference  by  agreement  under  Act  of  May  14, 

1874  — i?w/e   of   Court  XXXIV.  providing 

for  notice  of  filing  report  does  not  apply  to 

such  reference — Practice, 

Rule  to  dissolve  attachment  sur  judgment  and 
set  asid^  judgment. 

This  cause  was  referred  by  agreement  of  the 
parties  on  April  28th,  1876,  to  Samuel  C.  Per- 
kins, Esq.,  as  referee  under  the  Act  of  May  14, 
1874  (Purd.  Dig.  p.  1940).  On  Oct.  9,  1876, 
the  report  of  the  referee  was  filed  awarding  to 
plaintiffs  the  sum  of  $1796.19.  On  Oct.  14, 
1876,  judgment  was  entered,  and  on  Nov.  10, 
1876,  an  attachment  sur  judgment  was  issued. 

John  Dolman,  for  the  rule.  Defendant's  coun- 
sel had  no  notice  of  the  filing  of  the  report  of  the 
referee,  which  Rule  XXX17.  of  this  Court  re- 
quires. 
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Thomas  J.  Barger,  contra.  The  rule  of  Court 
does  Dot  apply  to  references  under  this  Act.  An 
appeal  or  writ  of  error  lies  directly  from  the  find- 
ing of  the  referee  to  the  Sopreme  Conrt. 

C.  A.  V. 

Nov.  21.    Rale  discharged. 


0.  P.  No.  3.        Levy  v.  Mnstin.  Nov.  18. 

Practice-^Appeal  from  alderman — Pleading  to 

alderman^s  transcript  filed, 

Kole  on  plaintiff  to  show  cause  why  a  narr. 
should  not  be  filed. 

Appeal  from  an  alderman.  Plaintiff  ruled  the 
defendant  to  plead  to  the  transcript  filed.  The 
transcript  showed  the  claim  to  be  "  for  damages 
sustained  by  plaintiff  by  defendant's  team  driving 
against  plaintiff's  carriage  in  the  park  and  break- 
ing said  carriage  and  destroying  his  harness." 

Samuel  E.  Gavin,  for  the  rule.  The  suit  is  in 
the  nature  of  a  tort,  and  plaintiff  should  declare 
specially.  The  transcript  discloses  no  form  of 
action  known  to  the  law  to  which  defendant  can 
properly  plead. 

Daniels,  contra. 

The  Court.  The  transcript  is  considered  as  a 
statement  under  the  Act.  If  the  defendant  con- 
siders it  insufficient,  he  may  demur. 

Rule  discharged. 

[See  Nathans  v.  Cammlngs,  1  Wbbklt  Notks,  416 ; 
Bimous  V.  Kniz,  Id.  563 ;  £lliB  v.  Pennington,  2  Id.  29.] 


0.  P.  No.  3.  Dec.  4. 

Bojd   v.  Clarence  A.  Hart^  co-partner  with 

Abraham  Hart  et  al.,  trading,  etc.,  who  were 

sued,  etc. 
Partnership — What  constitutes — Agreement  to 

loan  money  for  share  of  profits — Act  of  6 

April,  1870 — Notice  to  vendor,  before  sale, 

that  defendant  was  not  a  partner. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  a  book  account  for  goods  sold 
and  delivered  to  the  defendant,  co-partner  with 
others,  trading  as  the  "  International  Restaurant 
and  Hotel  Company,"  against  which  firm  judg- 
ment had  been  obtained  in  another  Court.  The 
affidavit  and  supplemental  affidavit  of  defence 
set  forth  that  the  defendant  had  never  purchased 
or  received  any  of  the  goods  sued  for,  nor  author- 
ized any  one  to  purchase  them  ;  that  he  never 
had  been  a  member  of  the  above  firm  or  company, 


against  which  the  plaintiff  had  obtained  judgment 
in  Common  Pleas  No.  I,  for  the  same  cause  of 
action ;  that  his  only  connection  with  the  said 
firm  had  been  signing  an  agreement,  erroneously 
dated  Dec.  13,  1875,  but  in  fact  made  Jan.  1, 
1876,  between  H.  W.  Faucett,  of  the  first  part, 
and  deponent,  Abraham  Hart,  one  Pincus,  and 
others,  of  the  second  part,  under  which  the  par- 
ties of  the  second  pjirt  were  to  furnish  Faucett, 
as  a  loan,  such  sums  of  money  as  might  be  neces- 
sary for  him  to  carry  on  the  restaurant  business 
for  one  year,  in  consideration  of  which  loan  the 
parties  of  the  second  part  were  to  receive,  in  lien 
of  interest,  three-fourths  of  all  net  profits ;  that 
immediately  after  signing  the  said  agreement,  and 
before  advancing  money  or  receiving  profits,  the 
same  "  was  rescinded  by  the  parties  thereto,  so  far 
as  this  deponent  was  concerned;"  that  he  was 
informed  and  believed  that,  prior  to  the  sale  of 
the  goods  in  suit,  the  plaintiff  inquired  of  one  of 
the  members  of  the  firm,  who  was  making  the 
purchase,  whether  the  deponent  was  a  member  of 
the  firm,  and  was  answered  "  no ;"  that  on  March 
23, 1876,  the  deponent  being  thereunto  requested, 
endorsed  in  writing  on  the  agreement  his  rescis- 
sion, stating  that  **  all  the  interest  he  had  had  in 
the  International  Restaurant  and  Hotel  Com- 
pany had  been  theretofore  disposed  of  to  the  said 
Pincus;"  and  that  the  deponent  was  informed 
and  believed  that  the  plaintiff  had  received  in  part 
payment  of  his  claim  the  sum  of  $165,  in  addition 
to  the  amounts  credited  by  him. 
E,  G,  Clay,  for  the  rule,  cited — 

Kelly  t'.  Hart,  3  Weekly  Notes,  93. 

CoUyer  on  Partnership,  Book  I., Chap.  I.,  §§  6  and 
78  ;  Chap.  II.,  notes  to  §  120. 

Story  on  Partnership,  Chap.  XIV.,  334;   Chap. 
VIII.,  160-163. 

Drennan  v.  House,  5  Wright,  30. 

Edwards  v,  'rtacy,  12  8m.  374. 

Deford  v,  Reynolds,  12  Casey,  325. 

Newcomet  v.  Brotzman,  19  Sm.  165. 

Act  11  April,  1848,  Purd.  Dig.  1121,  pi.  8. 

Sulzberger,  contra. 

Under  the  Act  of  6  April,  1870  (Purd.  Dig. 
1121,  pi.  15),  no  partnership  existed,  and  but  for 
the  use  of  the  word  "  interest"  by  a  layman,  in 
the  acknowledgment  of  the  rescission,  there  would 
be  no  room  for  argument 

If  the  defendant,  C.  A.  Hart,  was  a  partner,  he 
was  a  secret  partner,  and  although  the  adoption 
of  the  name  of  a  company  gave  notice  that  there 
might  be  secret  partners,  the  plaintiff  had  express 
notice  that  the  defendant  was  not  a  partner,  an4 
the  goods  were  sold  without  relying  on  the  credit 
of  the  defendant. 

H,  G,  Clay,  in  reply,  argued  that  the  affidavit 
was  inconsistent 

C.  A.  V. 

Kule  discharged. 

[See  Kelly  v.  Same  defendant,  ante,  93.] 
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Darlington  et  nx.  ▼.  TTnited  States. 

Eminent  domain^  right  of-^Inherent  in  the 
United  States  government — Limitations  of 
th€  right — Mode  of  exercise — Act  of  Congress 
of  March  3,  1873 — Acts  of  Assembly  of  Feb, 
19,  1849,  and  April  2,  1873. 

The  right  of  eminent  domain  is  inherent  in  the 
United  States  government,  hnt  as  such  right  is  in 
derogation  of  the  common  law,  it  must  he  exercised 
in  each  individnal  oa^e  according  to  the  statntorj 
mode  speciallj  prescribed  therefor. 

Every  sovereignty  may  exerc'se  the  right  of  emi- 
nent domain  for  its  own  heneflt,  bat  it  cannot  delegate 
this  right  to  another  sovereignty,  or  exercise  it  for  the 
benefit  thereof. 

By  the  Act  of  Congress  of  March  3, 1873,  the  Secre- 
tary of  the  Treasury  was  directed  **  to  purchase  at 
private  sale,  or,  If  necessary,  by  condemnation,  in 
punoance  of  the  stalntes  of  Pennsylvania,*'  a  piece 
of  ground  in  Pittsbargh,  suitable  for  the  erection  of 
a  United  States  court  house,  post  office,  etc.  Proceed- 
ings were  instituted  to  condemn  four  different  sites, 
with  a  view  of  selecting  one : 

Held  (reversiog  the  judgment  of  the  Court  below), 
that  the  proceedings  to  condemn  were  illegal,  because 
they  did  not  set  forth  any  previous  effort  to  purchase 
at  private  sale. 

Hdd,  further,  that  the  United  States  officials  had 
DO  warrant  for  proceeding  against  foar  sites  at  once, 
because  the  Act  of  Congress  conferred  no  such  power, 
and  the  Act  of  Assembly  of  April  2, 1873,  in  so  far  as 
it  attempted  to  do  so,  was  unconstitutional. 

Trombley  v.  Humphrey  (23  Michigan  Rep.  471)  fol- 
lowed. 

Oilmer  v.  Lime  Point  (18  C>ilifornia,  229)  and  Burt 
V.  Ins.  Co.  (106  Mass.  366)  disapproved. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny Conotj. 

This  was,  in  the  Court  below,  an  appeal  of 
W.  M.  Darlington  and  Mary  C.  Darlington,  bis 
wife,  from  the  report  of  viewers  appointed  to 
appraise  the  ?alae  of.  a  certain  piece  of  land  in 
the  city  of  Pittsburgh,  a  proposed  site  for  a  new 
United  States  court  house,  po8^office,  etc. 

The  facts  of  the  case  are  as  follows :  By  an 
Act  of  Congress  of  March  3,  1878  (17  U.  S. 
Statutes  at  Large,  621),  the  Secretary  of  the 
Treasury  was  authorized  "to  purchase  at  private 
sale,  or,  if  necessary,  by  condemnation,  in  pursu- 
ance of  the  statutes  of  Pennsylvania,  a  suitable 


piece  of  ground  in  the  city  of  Pittsburgh,"  for  the 
erection  of  a  United  States  court  house,  post- 
office,  etc.  To  further  the  purposes  of  this  Act, 
the  following  Act  of  Assembly  of  April  2,  1873 
(P.  L.  42),  was  passed : — . 

.  Section  1.  The  consent  of  the  State  of  Pennsylvania 
is  hereby  given  to  the  acquisition,  by  the  United  States, 
by  purchase  or  by  condemnation  in  the  same  manner 
as  land  is  now  taken  for  public  purposes  under  any 
general  or  special  statute  for  railroad  or  other  pur- 
poses, ...  of  one  or  more  pieces  of  land  situated 
in  the  city  of  Pittsburgh,  on  which  to  erect  a  court 
house,  post-office  and  other  government  buildings  and 
appurtenances,  and  the  said  United  States  shall  have, 
hold,  use,  occupy  and  own  the  said  land  or  lands  when 
purchased,  and  exercise  Jurisdiction  and  control  over 
the  same,  and  every  part  thereof,  subject  to  the  re- 
strictions hereinafter  mentioned. 

Section  2.  In  case  the  United  States  shall  decide  to 
resort  to  condemnation  in  acquiring  land  for  the  pur- 
poses specified  in  the  first  section  of  this  Act,  the  said 
United  States  shall  in  all  respects  be  governed  by  the 
laws  of  this  State  regulating  the  appropriation  of 
private  property  for  publio  use,  and  said  laws  are 
hereby  made  applicable  -.  Provided,  That  the  United 
States  may  pay  the  costs  and  refuse  to  take  the  land, 
if  in  their  judgment  the  compensation  assessed  therefor 
is  excessive. 

On  April  17,  1874,  the  petition  of  David 
Reed,  United  States  District  Attorney  for  the 
Western  District  of  Pennsylvania,  was  filed,  set- 
ting forth  the  above  Act  of  Assembly,  stating 
that  the  United  States  had  already  condemned 
three  tracts  as  proposed  sites  for  their  court 
houses,  etc.,  and  had  decided  to  condemn  a  fourth 
tract,  the  land  in  question  in  this  case,  bounded 
by  Fourth  Avenue,  Smithfieid  Street,  Third 
Avenue  and  Cherry  Alley;  and  praying  that 
seven  discreet  and  disinterested  freeholders  might 
l^e  appointed  to  appraise  the  value  of  the  last 
named  property. 

Viewers  were  appointed  in  accordance  with 
this  petition,  who  on  May  23,  1874,  filed  their 
report,  which  contained  the  following  para- 
graph :— 

"The  reviewers  estimate  and  determine  that 
the  owners  of  the  said  property  will  sustain 
damages  by  the  taking  and  occupying  thereof 
as  follows,  to  wit :  .  .  •  . 

"  Lot  No.  7,  owned  by  William  Darlington, 
being  120  feet  on  Fourth  Avenue  by  172  feet, 
with  buildings  thereon,  the  sum  of  eighty>nine 
thousand  dollars  ($89,000.00  )'' 

This  report  was  confirmed,  and  thirty  days 
were  allowed  the  property  holders  to  appeal  or 
file  exceptions.  On  June  18  Darlington  ap- 
pealed, and  likewise  filed,  inter  alia,  the  follow- 
ing exceptions : — 

(2)  It  does  not  appear  from  the  record  of  the 
proceedings  in  this  case  that  the  viewers  ap- 
pointed were  freeholders. 

(3)  The  petition  does  not  aver  and  it  does  not 
appei^r  that  the  petitioner  or  the  proper  repre- 
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sentative  of  the  United  Suies  or  Ibe  United 
States  could  not  agree  with  the  owners  of  the 
property  sought  to  be  condemned  for  the  dam- 
^  ages  likely  to  be  done  to  or  sustained  by  such 
owners  by  reason  of  the  taking  of  their  said  pro- 
perty, or  thac  any  effort  had  been  made  to  agree 
with  said  owners  or  any  of  them,  or  that  he  or 
they  were  absent  or  legally  incapacitated  to  enter 
into  such  an  agreement 

(4)  These  proceedings  are  unauthorized. 
There  can  be  no  condemnation  of  property  until 
a  site  has  been  selected,  and  the  petition  shows 
that  no  site  has  been  selected,  but  that  proceed- 
ings were  taken,  prior  to  the  presenting  of  the 
petition  in  this  case,  to  condemn  three  other  sites, 
being  separate  and  distinct  parcels  of  ground, 
which  proceedings  are  not  disposed  of. 

(5)  The  Legislature  cannbt  delegate  the  right 
of  eminent  domain,  as  it  has  attempted  to  do  in 
the  Act  under  which  these  proceedings  are  taken. 

On  October  17  these  exceptions  were  overruled 

On  October  21  the  Court  made  the  following 
order;  "And  now,  to  wit,  Oct.  21,  1874,  it 
appearing  to  the  Court  that  service  was  accepted 
of  notice  of  the  meeting  of  the  viewers  in  above 
case  by  Wm.  M.  Darlington  and  Mary  C.  Darling- 
ton, his  wife,  by  their  attorney,  J.  W.  Over,  and 
it  further  appearing  to  the  Court  that  the  land 
for  which  damages  was  assessed  by  said  viewers 
in  paragraph  No  7  of  said  report  belongs  to  the 
'  said  Mary  C  Darlington,  it  is  therefore  ordered 
that  the  proceedings  in  said  case  be  amended  so 
that  the  damages  which  may  be  awarded  in  the 
foregoing  action  shall  be  to  the  said  Wm.  M. 
Darlington  and  Mary  C.  Darlington,  his  wife,  in 
right  of  the  said  Mary,  and  that  the  appeal  here- 
tofore entered,  and  the  exceptions  heretofore  filed 
be  for  the  benefit  of  the  said  Wm  M.  and  Mary 
C.  Darlington." 

To  this  order  W.  M.  Darlington  and  Mary  C. 
Darlington  excepted. 

On  October  24  the  Court  ordered  the  amended 
appeal  to  be  put  at  issue.  An  issue  was  accord- 
ingly framed,  to  determine,  inter  alia,  the  value 
of  the  said  premises,  and  the  case  came  on  for 
trial. 

Verdict  for  the  plaintiff  for  $107,000,  and  judg- 
ment thereon.  The  plaintiff  took  this  writ  of 
error,  and  also  a  certiorari,  assigning  for  error 
the  action  of  the  Court  in  overruling  the  above 
exceptions,  in  making  the  order  of  Oct.  21,  and 
in  appointing  viewers  on  the  petition,  when  it 
appeared  on  its  face  that  no  effort  was  made  to 
obtain  the  property  desired  by  private  purchase 
before  resorting  to  condemnation,  and  that  pro- 
ceedings for  the  condemnation  of  three  other  sites 
were  pending. 

D.  T.  Watson  (with  him  J,  W.  Over),  for  plain- 
tiffs in  error. 

lu  a  statutory  proceeding  such  as  this,  in  dero- 


gation of  the  common  law,  all  the  statutory  pro- 
visions must  be  strictly  observed.  Now  both 
the  Ace  of  Congress  of  March  3.  1S63,  and  the 
Pennsylvania  statutes  in  accordance  with  whose 
provisions  this  proceeding  was  to  be  coDdaoted, 
expressly  provide  that  before  resorting  to  condem« 
nation  an  effort  should  be  made  to  purchase  the 
land  desired  at  private  sale. 

Reitenbanch  t\  R.  R.,  9  Har.  104. 

O'Hara  r.  Penna.  R.  R.,  1  Cas.  448. 

Lauo«'s  Appeal,  5  Sm.  26. 

Coolej's  ConstitQtional  Limitations,  528. 

Dillon  on  llonioipal  Corporations,  §§  469,  470. 

Potter's  Dwarris  on  Siatotes,  224. 

Pittsburgh  v,  Walters,  19  Sm.  366. 

Kensington  v.  Keith,  2  Barr,  219. 
The  power  of  eminent  domain  is  born  of  oeces- 
sity,  and  is  lifeless  unless  such  necessity  exists. 
Now  there  was  no  necessity  for  the  condemnation 
of  four  sites  at  once ;  this  proceeding  was,  there- 
fore, illegal  in  its  inception,  and  the  Court  had  no 
jurisdiction  in  the  case. 

Phillips  V.  Dunkirk  R.  R.  28  Sm.  180. 

Potter's  Dwarris  on  Statutes,  376. 

West  Rirer  Bridge  v.  Dix,  6  How.  607. 

Pollard's  Lessee  v,  Hagan,  3  Id.  223. 

Kohl  V.  U.  S.,  Am.  Law  Reg.  Sept.  1876. 

Trombley  v,  Humphrey,  23  Mich.,  475. 

Cooley*8  Constitutional  Limitations,  538* 

Kent's  Comm.,  338,  340. 

Dillon  on  Municipal  Corporations,  453. 

Lance's  Appeal,  5  Sm.  26. 
Moreover  the  Act  of  Congpness  gaye  no  power 
to  condemn  four  sites,  and  the  Aet  of  Assembly  of 
April  2,  1873,  was  unconstitutional  in  so  far  as 
it  attempted  to  do  so,  for  one  government  has  no 
right  to  exercise  its  power  of  eminent  domain  for 
the  benefit  of  another  government 

Potter's  Dwarris  on  Statutes,  374. 

Coolej  on  Const.  Lim.,  524. 

Am.  Law  Reg.,  April,  1876. 

Mott  t;.  Penna.  R.  R.,  6  Cas.  27. 

Ableman  v.  Booth,  21  How.  506. 
H.  H.  McGormick,  U.  S.  District  Attorney, 
(with  him  O.  R,  Hamilton),  contra. 

The  appeal  from  the  award  of  the  viewers  was 
a  waiver  of  the  remedy  by  exceptions,  and  of  the 
exceptions  themselves. 

Royer  p.  Mejers,  3  Har.  87. 

Lutz  V,  Stroh,  6  S.  &  R.  34. 

D.,  L.  &  W.  R.  R.  V,  Burson,  11  Sm.  369. 

Church  V.  N.  C.  R,  R.,  9  Wr.  339. 

Hays  V.  Risher,  8  Cas.  169. 
A  fair  construction  of  the  Act  of  Congress 
gives  the  Secretary  of  the  Treasury  the  right  to 
elect  whether  to  purchase  at  private  sale  or  resort 
to  condemnation. 

The  Legislature  of  Pennsylvania  made  no  at- 
tempt to  delegate  its  power  of  eminent  domain  to 
the  United  States  by  the  Act  of  April  2, 1873. 

October  23.  The  Court.  The  right  of  the 
United  States  to  take  private  property  for  public 
use  is  too  well  settled  to  be  now  disputed.  Of  the 
numerous  cases  upon  this  subject,  it  is  sufficient  to 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


223 


r«fer  to  Kohl  v  Tbe  United  Slates,  which  is  be- 
lieved to  be  the  last,  and  will  be  found  reported  in 
the  American  Law  Register  for  September,  1876 
The  opinion  of  the  Court  was  delivered  by  Mr. 
Justice  Stbono,  who  said  :  "The  right  of  emin- 
ent domain  is  inherent  in  all  governments  by  virtue 
of  their  sovereignty.  For  all  purposes  required 
by  the  Constitution  this  right  exists  in  the  United 
States  independently  of  any  consent  of  the  State 
in  which  the  property  lies." 

The  right  itself  arises  from  necessity,  of  which 
necessity  the  sovereignty  taking  the  property 
roust  be  the  judge,  and  is  qualified  only  by  the  duty 
of  making  compensation  to  the  owner.  We  are 
in  no  donbt,  therefore,  as  to  the  right  of  the 
United  States  to  take  and  condemn  a  site  for 
public  buildings  in  the  city  of  Pittsburgh,  under 
and  by  virtue  of  the  Act  of  Congress,  approved 
March  3d,  1873.  entitled  '*  An  Act  to  purchase  a 
site  for  public  buildings  in  Pittsburgh. "  Said  act 
provides  "  that  the  Secretary  of  the  Treasury  be 
and  he  is  hereby  directed  to  purchase  at  private 
sale,  or  if  necessary  by  condemnation,  in  pursn- 
ance  of  the  statutes  of  the  State  of  Pennsylvania, 
a  suitable  piece  of  ground  in  the  city  of  Pitts- 
burgh, in  the  State  of  Pennsylvania,  for  the  erec- 
tion of  a  building,  %o  be  used  for  a  court  house, 
custom-house,  post-oflSce,  United  States  mar 
shal's  office,  and  other  government  offices,  the 
cost  of  the  same  not  to  exceed  three  hundred 
thousand  dollars." 

Here  the  power  to  take  is  expressly  conferred, 
and  the  mode  designated  by  which  the  owner  or 
owners  may  receive  com[>ensatiou.  The  condem- 
nation, in  case  of  a  failure  to  purchase,  shall  be 
in  pursuance  of  the  statutes  of  the  State  of  Penn- 
sylvania. The  proviso  in  said  act,  that  the  State 
shall  release  and  relinquish  jurisdiction  over  the 
same,  is  fully  met  by  the  Act  of  Assembly  of 
April  2d,  1873  (P.  L.  42).  Wo  therefore  think 
that  it  was  competent  for  the  United  States  au- 
thorities to  proceed  under  said  Act  of  Congress 
to  purchase  or  condemn,  if  necessary,  a  site  for 
public  baildings  in  the  city  of  Pittsburgh.  Have 
ihey  proceeded  to  do  so  according  to  law  ?  With- 
out entering  into  a  tedious  recital  of  the  facts,  it  is 
sufficient  to  say  that  it  appears  from  the  record  in 
this  case  that  proceedings  have  been  commenced 
to  condemn  four  different  sites,  with  a  view  of 
selecting  one  out  of  the  four.  There  is  no  war- 
rant for  this  in  the  Act  of  Congress.  It  author- 
izes the  selection  of  one  site,  but  it  does  not  create 
a  roving  commission,  to  experiment  upon  the  value 
of  different  sites.  It  is  said,  however,  that  this 
action  can  be  sustained  under  the  second  section 
of  the  Act  of  Assembly  referred  to,  which  pro- 
vides: ''That  the  United  States  may  pay  the 
costs  and  refuse  to  take  the  land,  if  in  their  judg- 
ment the  compensation  assessed  therefor  is  exces- 
sive."    Tbe  most  that  can  be  claimed  for  this  sec- 


tion is,  that  in  case  the  United  States  should  se- 
lect a  site,  and  the  damages  assessed  should  be 
found  excessive,  and  no  terms  could  be  made  with 
the  owner,  the  tfuited  States  might  pay  the  costs, 
abandon  the  proceedings,  and  then  proceed  to 
condemn  another  site.  It  could  not  be  held  to 
justify  proceedings  against  an  indefinite  number 
of  sites  at  the  same  time,  and  thus  chaffering  with 
the  respective  owners  for  the  lowest  price;  and  if 
such  construction  could  be  successfully  claimed  for 
it,  the  answer  is  that  the  Legislature  has  no  such 
power. 

The  State  may  take  the  property  of  a  citizen 
for  public  use  by  virtue  of  the  right  of  eminent 
domain,  but  it  cannot  take  it  for  the  benefit  of 
another  sovereignty,  for  the  use  of  the  citizens  of 
the  latter,  nor  can  it  delegate  the  right  of  eminent 
domain  to  another  sovereignty  for  such  purpose- 
I  am  aware  that  it  has  been  held  otherwise  in  Qil- 
mer  u  Lime  Point  (18  Cal.  229),  and  in  Burt  v. 
The  Merchants'  Ins.  Co.  (106  Mass.  35B)  Hut 
a  different  doctrine  was  asserted  in  Trombley  v. 
Humphrey  (23  Michigan)  In  that  case,  speak- 
ing of  the  exercise  of  the  power  by  the  State  for 
the  United  States,  the  Court  says  r  "  For  the  one 
to  enter  the  sphere  of  the  other,  and  supply 
its  officers  and  machinery  in  the  exercise  of  its 
eminent  domain  for  the  benefit  of  the  other, 
would  not  only  be  as  much  without  warrant,  but 
also  as  much  a  work  of  supererogation  as  for 
the  United  States  to  exercise  the  like  author- 
ity and  employ  the  like  agencies  for  a  foreign 
country."  Again  :  "the  eminent  domain  in 
any  sovereignty  exists  only  for  its  own  pur- 
poses ;  and  to  furnish  machinery  to  the  general 
government,  under  and  by  means  of  which  it  is 
to  appropriate  land  for  national  objects,  is  not 
among  the  ends  contemplated  in  the  creation  of 
the  State  governments."  The  foundation  of  the 
right  of  eminent  domain  is  a  necessity.  The  rea- 
son utterly  fails  when  one  sovereignty  proceeds  to 
take  land  for  the  use  of  another  sovereignty  This 
seems  to  be  the  view  taken  by  the  Supreme  Court 
of  the  United  States  in  Kohl  v.  The  United  States 
{supra).  Says  Justice  Strong  :  "  The  proper 
view  of  the  right  of  eminent  domain  seems  to  be 
that  it  is  a  right  belonging  to  a  sovereignty  to 
take  private  property  for  its  own  public  uses,  and 
not  for  those  of  another.  Beyond  this  there 
exists  no  nece8sity-*-which  alone  is  the  foundation 
of  the  right."  It  is  not  a  sufficient  answer  to  this 
to  say  that  the  public  buildings  proposed  to  be 
erected  are  for  the  accommodation  of  our  own 
citizens.  That  is  a  secondary  object.  The  pri- 
mary object  is  the  accommodation  of  the  business 
of  the  United  States  government  and  the  conve- 
nience and  comfort  of  its  officials.  The  citizens 
of  this  State  have  no  rights  in  said  buildings  not 
common  to  all  other  citizens  of  the  United  States  ; 
nor  have  they  any  control  over  them. 
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These  proceedings  are  radically  defectfye  for 
other  reasons.  The  petition  was  evidently  pre- 
sented under  the  Act  of  Assembly  of  February  19, 
1849  (P.  L.  83),  entitled  "An  Act  regulating 
railroad  companies,"  and  its  supplements  I  am 
not  aware  of  any  other  act  under  which  such  pro- 
ceedings could  be  instituted.  The  petitioners  are 
bound  by  the  terms  of  the  act  under  which  they 
proceeded.  The  eleventh  section  of  said  act  pro- 
vides that  "  when  the  said  company  (railroad  com- 
pany) cannot  agree  with  the  owner  or  owners  of 
any  land  or  materials  for  the  compensation  proper 
for  the  damages  done  or  likely  to  be  done  or  sus- 
tained by  any  such  owner  or  owners  of  such  land, 
.  .  .  .  or  by  reason  of  the  absence  or  legal 
Incapacity  of  any  such  owner  or  owners,  no  such 
compensation  can  be  agreed  upon,  the  Court  of 
Common  Pleas  for  the  proper  county,  on  applica- 
tion thereto  by  petition,"  may  appoint  viewers. 

In  Reitenbaugh  v.  the  Chester  Valley  Railroad 
Company  (9  Harris,  104),  which  was  a  case  aris- 
ing under  this  act,  it  was  said  by  Woodward,  J., 
in  delivering  the  opinion  of  the  Court,  that  ''when 
a  railroad  company  is  about  to  appropriate  the 
property  of  individuals,  they  are  required  by  the 
Act  of  Assembly  of  19th  of  February,  1849, 
entitled  *  An  Act  regulating  railroad  companies/ 
to  apply  to  the  owner  of  the  property  wanted  and 
endeavor  to  agree  with  him  on  the  compensation, 
unless  the  owner  be  absent  or  legally  incapaci- 
tated" Nor  have  they  a  right  to  petition  the 
Court  for  viewers  until  such  eflfort  has  been 
made ;  and  when  they  do  petition,  they  should  set 
fof^b  the  names  of  the  owners  whose  property  is 
desired,  the  fact  that  they  cannot  agree  on  the 
compensation,  or  that  the  owner  is  absent  or 
legally  incapacitated  to  contract,  and  verify  their 
statement  by  the  affidavit  of  some  person  having 
knowledge  of  the  facts."  To  the  same  point  is 
O'Hara  v.  ihe  Pennsylvania  Railroad  Company 
(1  Casey,  448).  The  petition  filed  in  this  case 
lacks  all  these  essential  prerequisites.  There  was 
DO  averment  that  any  attempt  had  been  made  to 
agree  with  the  property  owners.  Nor  is  any 
reason  given  why  no  such  attempt  had  been  made 
It  was  therefore  error  in  tbe  Court  below  to 
appoint  viewera     There  was  no  jurisdiction. 

Again,  in  proceedings  under  the  Act  of  1849, 
there  must  be  a  taking.  Here  there  was  none. 
There  was  experiment  and  chaflfering,  nothing 
more  A  railroad  company  must  locate  its  road, 
mark  and  survey  the  land,  before  they  can  petition 
for  a  jury,  and  6uch  facts  must  be  set  forth  in  thi^ 
petition,  and  verified  by  affidavit.  (O^Hara  v 
the  Railroad,  st/pra;  Neai  \\  the  Pittsburgh  & 
Connelsville  R  R  Co..  7  Casey,  19  ) 

More  might  be  said  What  has  been  said  is 
sufficient  A  proceeding  of  this  nature  is  out  of  the 
course  of  the  common  law,  and  every  requirement 
of  the  statute  under  which  it  U  taken  must  be 


complied  with.  (Lance's  Appeal,  5  P.  F.  Sm, 
26;  Dillon  on  Municipal  Corporations,  §§  469, 
470  ;  Dwarris  on  Statutes,  224. )  These  proceed- 
ings are  irregular  from  their  inception.        . 

The  judgment  entered  in  this  case,  and  all  pro- 
ceedings subsequent  to  the  filing  of  the  petition, 
so  far  as  they  relate  to  the  plaintiffs  in  error,  are 
reversed  and  set  aside. 

Opinion  by  Paxson,  J.  Aonbw,  C.  J.,  and 
Williams,  J.,  absent. 


July,'74,  124, 

Wyoming  Coal  Co.  y.  Price. 


Feb.  2. 


Ganah — Commanwealth^s  ownership  of  lands 
takeivfor  canal  purposes — Legislation  relating 
to  canals — Practice — Production  of  books  ana 
papers-^Notice  to  produce. 

The  Commonwealth  is  the  owner  in  fee  simple  of 
lands  taken  for  oaual  purposes,  and  owns  ad  usqut 
meiHatH  terram, 

A.,  beings  the  owner  of  land  on  both  sides  of  the 
Penusjlvania  Canal,  granted  it  to  B.,  in  two  parcels, 
described  respectively  as  extending  from  a  point, 
thence  **  by  the  said  canal." 

Held^  that  B  took  no  title  to  the  land  under  the 
canal. 

Legislation  relating  to  canals  reviewed,  and  aathori^ 
ties  discussed  per  Mercub,  J. 

A  party  is  not  bound  to  prodnoe  books  and  papers 
upon  the  trial  nnless  call  be  made  for  them  in  con  for* 
mity  with  the  rules  of  Coart ;  and  it  is  error  for  th^ 
Jadge  in  his  charge  to  animadrert  upon  their  absence. 

Error  to  the  late  District  Court  for  tbe  City 
and  County  of  Philadelphia. 

Assumpsit  by  Eli  K  Price  against  the  Wyom- 
ing Coal  and  Transportation  Company,  to  recover 
royalty  for  coal  mined  by  the  defendants  out  of 
the  plaintiflPs  lands.  The  declaration  consisted 
of  the  common  counts.  Pleas,  non  assumpsit, 
payment  with  leave,  and  set  oflf. 

Upon  the  trial  (before  Brioos,  J  )  it  appeared 
that  the  plaintiff^,  in  1845,  purchased  from  James 
Hancock  a  certain  tract  of  land  composed  of  two 
parcels,  described  as  follows :  **  Beginning  at  a 
corner  in  the  line  of  lot  36,  on  the  northwest  side 
of  the  Pennsylvania  Canal,  theiice  northwest  to 
the  Susquehannah  River,  thence  southwest  to  the 
towing  path  of  the  canal,  and  thence  by  the  canal 
to  the  place  of  beginning ;  also  another  piece  of 
land,  on  the  southeast  side  of  the  canal,  begin- 
ning in  tbe  line  of  lot  36,  thence  southeast  eight 
perches,  thence  southwest  twenty  perches,  then 
northwest  to  canal  eight  perches,  thence  by  said 
canal  to  the  place  of  beginning  "  It  is  thus  seen 
that  the  canai  ran  through  the  tract. 

The  defendants,  who  were  the  owners  of  an 
adjacent  colliery,  baving  accidentally  trespassed 
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upoD  this  land,  subsequently  agreed  with  the 
plaintiff  to  pay  him  for  all  coal  mined  thereout, 
a  royalty  of  35  cents  a  ton,  making  monthly  re- 
turns to  him  of  the  amount  mined  This  arrange- 
ment ceased  in  January,  1871  when  the  plaintiff 
took  possession  In  Julj,  1871,  owing  to  the 
mining  having  been  carried  too  near  the  roof,  the 
water  from  the  canal  came  through  and  6ooded 
the  mine,  rendering  an  actual  measurement  of  the 
coal  mined  impossil)le.  In  December,  1871,  the 
plaintiff  made  a  claim  that  a  fnU  return  of  the 
coal  mined  prior  to  January,  1871,  had  not  lieen 
rendered  him  by  the  defendant,  and  this  action 
was  brough  for  the  royalty  on  the  same. 

The  defendauts  present^id  uua^r  adu  the  follow 
ing  points: — 

(3)  The  title  to  tho  coal  lying  beneath  the 
canal  bed  is  not  vested  in  the  plaintiff  by  the  deed 
from  Hancock  to  the  plaintiff.     Negatived 

Brioos,  J  ,  also  charged :  "  The  defendants 
were  honorary  trustees  to  him  in  rendering  the 
account  of  the  exact  amount  of  coal  that  was 
taken  from  his  mine.  It  is  for  them  to  account 
to  him,  and  not  for  him  to  drag  out  as  best  he 
can  a  detailed  statement  from  them — tbey  have 
got  the  facilities,  he  has  not.  They  should  show 
their  accounts,  it  seems  to  me,  in  such  a  way,  that 
the  agent  of  Mr.  Price  himself  can  see  at  a  glance 
exactly  the  number  of  tons  that  came  from  his 
mine.  There  has  not  been  the  scrape  of  a  pen, 
a  book  of  any  kind,  produced  here  for  the  inspec- 
tion of  Mr  Price,  and  yet  it  is  his  property  they 
have  been  handling/' 

Verdict  for  the  plaintiff  for  $5338.  and  judg- 
ment thereon 

The  defendants  took  this  writ,  assigning  for 
error  the  answers  to  their  points,  and  the  charge 
of  the  Court  as  above  quoted 

S.  8.  Hollingsworth  and  J.  V.  Darling,  for 
the  plaintiff  in  error. 

Although  in  construing  a  deed  conveying  pro 
perty  bounded  by  a  river  or  street,  there  is  a 
presumption  that  the  grantor  intended  to  convey 
all  his  estate  to  the  middle  line  of  the  stream  or 
street,  it  has  been  held  that  tliis  presumption  does 
not  exist  from  the  use  of  the  words  *  along  the 
side  of"  such  river  or  street.  Similar  words  v/ere 
used  in  the  conveyance  from  Hancock  to  Mr. 
Price,  hence  it  follows  that  the  latter  did  not  get 
any  title  to  the  land  under  the  canal. 

The  reasons  of  public  policy  and  convenience 
which  have  established  the  rights  of  owners  of 
lots  abutting  on  public  streets  to  the  land  to  the 
middle  of  the  street,  do  not  apply  to  the  land 
ander  a  canal. 

CJox  V,  FreedJey,  9  Casey,  124. 
Paul  «?.  Carvt-r,  2  Caj«ey,  223. 
Wood  V,  Appal,  13  Sin.  210. 
Robiuaoi)  V.  Myers,  17  Sm.  9. 
K«lly  V.  Oratiaui,  9  Watta,  116. 

The  laws  providing  for  the  establishment  and 
Vol.  hi.— 15 


construction  of  canals  in  this  commonwealth  vest 
the  entire  fee  simple  title  to  the  land,  over  which 
the  canal  runs,  in  the  Stale,  hence  Hancock  could 
convey  no  title  to  this  land  to  Price,  because  he 
had  none  himself. 

Commonwealth  r.  Fisher,  1  Pa.  462. 
Haldewan  v.  Penna.  R.  R.  Co.,  14  Wr.  425. 
Craig  I'.  Mayor,  3  Sm.  477. 

B.  P.  Wilson  and  J.  B.  Townse^id,  contra. 

If  a  grantor  conveying  land  bounded  by  a  street 
or  river  desires  to  reserve  to  himself  the  land 
under  such  street  or  river,  he  must  expressly  re- 
serve the  same  to  himself  in  the  deed. 

The  Commonwealth  did  not  acquire  under  the 
Acts  of  Assembly  creating  the  Pennsylvania  Canal 
the  fee  simple  title  to  the  land  covered  by  the 
canal  The  Acts  which  were  construed  in  the 
cases  above  cited  were  different  from  those  estab- 
lishing this  canal. 

May  8.  The  Court.  The  first  six  errors  as- 
signed will  be  considered  together.  They  involve 
the  question  wheiher  the  defendant  in  error  owned 
the  land  and  coal  under  the  canal. 

If  the  question  was  a  new  one,  untrammelled 
by  previous  decisions,  1  should  feel  disposed  to 
answer  it  in  the  affirmative,  if,  however,  the  au- 
thorities have  settled  it  otherwise,  we  must  assent 
to  them  as  the  true  exposition  of  the  law. 

A  reference  to  the  legislation  leading  to  the  con- 
struction  of  the  Pennsylvania  canals  will  show, 
that  they  were  all  parts  of  one  general  system 
designed  at  the  commencement. 

By  the  Act  of  27  th  March,  1824  (P.  L.  92), 
the  Governor  was  authorized  and  required  to  ap- 
point three  commissioners,  whose  duty  it  was  to 
view  and  explore  routes  for  a  canal  in  various 
parts  of  the  Slate,  and  make  report  to  the  Gov- 
ernor, to  be  laid  before  the  next  Legislature,  to 
enable  it  '*  to  net  with  a  full  knowledge  of  all  the 
necessary  facts  " 

The  preamble  to  the  Act  of  Uth  of  April, 
1825  (P.  L  238),  recites  :  **  Whereas,  the  estab- 
lishment of  a  communication  between  the  eastern 
and  western  waters  of  this  State  and  the  lakes, 
by  means  of  navigable  streams  and  canals,  would 
advanc*eour  agri«:ulture,  commerce,  and  manufac- 
tures r  would  u  lite  In  a  common  interest  the  great 
natural  divisions  of  the  State,  and  would,  in  the 
end,  be  an  important  source  of  revenue  to  the 
Commonwealth  :  and,  whereas,  the  best  interests 
of  the  State  require  that  this  great  and  import- 
ant improvement  should  be  ihe  property  of  the 
Commonwealth,  and  that  the  Commonwealth 
ought  to  embark  in  it  with  that  zeal  and  energy 
that  is  best  calculated  to  carry  it  into  effect ;" 
therefore,  the  Governor  was  thereby  required  to 
appoint  five  canal  commissioners,  with  the  view 
of  their  ascertaining  the  most  feasible  routes  for 
the  construction  of  a  canal.  i**ection  3d  declared 
**  that  the  routes  tQ  be  e.xamined  by  virtue  of  this 
act  shall  be  one  fromPhilmiei^nia  Uirough  Cheb- 
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ter  and  Lancaster  Counties,  and  thence  by  the 
West  Branch  of  the  Susquehanna  and  the  waters 
thereof  to  the  Alleghany  and  Pittsburg;  also 
from  the  Alleghany  to  Lake  Erie ;  one  ot&er  from 
the  city  of  Philadelphia  to  the  ncy;thern  boun- 
dary of  the  State,  towards  the  Seneca  or  Cayuga 
Lake ;  one  other  through  Cumberland  and  Frank- 
lin Counties  to  the  Potomac  River ;  and  one  by 
the  Conococheague  or  Monocacey  and  Cone- 
wango  to  the  Susquehanna  ;'*  and  also  **  through 
the  county  of  Bradford,  to  connect  the  route  of 
the  preposed  Chesapeake  and  Ohio  Canal  with 
the  Juniata  route  as  aforesaid." 

Section  4  made  it  their  duty  to  cause  the  grounds 
and  streams  which  might  •*  lie  on  or  contiguous 
to  the  probable  courses  and  ranges  of  said  canal" 
to  be  explored  and  examined  for  the  purpose  of 
fixing  the  most  eligible  and  proper  routes  for  the 
same,  and  to  cause  all  necessary  surveys  and  levels 
to  be  taken,  and  accurate  field  notes,  drafts,  and 
maps  thereof,  to  be  made." 

The  Act  of  29th  February,  1826  (P.  L.  55),  is 
entitled  "  An  Act  to  provide  for  the  commence- 
ment of  a  canal,  to  be  constructed  at  the  expense 
of  the  State,  and  be  styled  the  'Tennsylvania 
Canal."  It  authorized  the  canal  commissioners 
**  immediately  to  locate  and  contract  for  making  a 
canal  and  locks, and  other  works  necessary  thereto, 
from  the  river  Swatara  at  or  near  Middletown,  to 
or  near  to  a  point  on  the  east  side  of  the  river 
Susquehanna,  opposite  to  the  mouth  of  the  river 
Juniata ;  and  from  Pittsburg  to  the  mouth  of  the 
Kiskeminetas." 

Section  8  authorizes  the  commissioners  to 
agree  with  the  owners  of  any  land  through  which 
the  canal  was  intended  to  pass,  **  for  the  purchase, 
nse,  and  occupation  thereof,"  and  in  case  of  dis 
agreement  or  legal  disability  of  the  owner,  it  pre- 
scribed the  mode  of  ascertaining  the  damages  It 
further  declared,  that  *'  on  the  payment  thereof 
the  State  shall  be  seized  of  such  lands  as  of  an 
absolute  estate  in  perpetuity,  or  with  such  less 
quantity  and  duration  of  interest  or  estate  in  the 
same,  or  subject  to  such  partial  or  temporary  ap 
propritttion,  use,  or  occupation  as  shall  be  required 
and  described  as  aforesaid,  as  if  conveyed  by  the 
owner  or  owners." 

The  Act  of  9th  April,  1827  (P  L.  192),  is 
entitled  '•  An  Act  to  provide  for  the  further  ex- 
tension of  the  Pennsylvania  Canal."  It  outhor- 
izes  the  canal  commissioners  to  locate  and  con- 
tract for  the  construction  of  a  canal  "np  the  vulley 
of  the  Juniata  from  the  eastern  section  of  the 
Pennsylvania  Canal  to  a  point  at  or  near  Lewis- 
town  ;  also  up  the  valley  of  the  Kiskeminetas  and 
the  Conemangh,  from  the  western  section  of  the 
Pennsylvania  Canal  to  a  point  at  or  near  Blairs- 
ville,  and  also  up  the  valley  of  the  Susquehanna 
from  the  said  eastern  section  of  the  Pennsylvania 
Canal  to  a  point  at  or  near  l^orth  umber  laud." 


It  further  authorized  the  making  of  numeroi  i 
examinations  and  surveys,  and  the  taking  of  leTels 
in  tarions  parts  of  the  State,  including  one ''  from 
Northumberland  up  the  North  Branch  of  the  Sus- 
quehanna to  the  State  line." 

By  the  Act  of  24th  March,  1828  (P,  L.  221), 
the  canal  commissioners  were  authorized  and  re- 
quired "  to  locate  and  contract  for  making  canals 
from  the  commencement  of  the  Pennsylvania 
Canal  at  or  near  the  mouth  of  the  river  Swatara, 
to  Columbia  in  Lancaster  County ;  from  Lewis* 
town  to  the  highest  point  expedient  and  practica- 
ble for  a  canal  on  the  Juniata ;  from  a  point  at 
or  near  Northumberland  to  the  Bald  Eagle  on  the 
West  Branch  ;  from  Northumberland  to  the  New 
York  State  line  on  the  North  Branch ;  from  n 
point  at  or  near  Taylor's  Perry  to  Easton,  and 
from  Blairsville  to  the  highest  point  exp^ient 
and  practicable  for  a  canal  on  the  Conemaagh." 

Thus  it  appears  the  construction  of  all  parts 
of  the  canal  was  in  pursuance  of  a  general  sys- 
tem designed  at  the  beginning.  It  had  its  incep- 
tion in  1824  ;  assumed  a  more  specific  and  com- 
prehensive form  in  1825  ;  and  in  1826  the  actual 
construction  of  the  canals  was  authorized  to  be 
commenced.  At  first  one  link  on  the«Sasque- 
hanna,  another  on  the  Alleghany,  with  no  con- 
nection between  them.  From  time  to  time,  as 
loans  were  effected,  new  links  were  formed  and 
branches  extended,  until  the  system  was  com- 
pleted in  furtherance  of  the  original  design.  The 
portion  constructed  along  the  North  Branch  of 
the  Susquehanna  river  was,  in  its  inception  and 
construction,  an  integral  part  of  the  main  canal. 
The  State  acquired  the  same  right  and  title  to  the 
land  occupied  by  that  portion  of  the  canal  as  to 
the  land  occupied  by  any  other  portion. 

The  mode  of  assessing  damages  by  the  Act  of 
25th  Februarv,  1826,  was  changed  by  the  Acts 
of  9th  April,'l827,  and  the  6lh  April,  1830  (P. 
L.  218) ;  but  neither  of  these  professed  to  change 
the  title  which  the  Commonwealth  acquired  to  the 
land.  All  the  Acts  were  part  of  the  same  sys- 
tem They  dealt  with  the  same  general  subject 
matter  They  are  in  pari  materia.  They  must, 
therefore,  be  construed  in  connection  with  each 
other.  (Commonwealth  u  Fisher  e^aZ.,  1  P.  R. 
462;  Commoiiwealih  v.  McAllister,  2  Watts, 
190  )  This  last  case  arose  on  the  application  of 
claimants  for  damages.  The  distinction  between 
perpetual  and  temporary  use,  contemplated  by 
the  Act  of  1826,  received  a  careful  consideration. 
It  was  there  substantially  held  that  "  temporary" 
was  designed  to  apply  to  the  use  or  possession  of 
that  larger  portion  of  land  which  might  be  occu- 
pied during  the  construction  of  the  canal,  while 
'*  |)erpetual"  was  restricted  to  that  portion  which 
was  permanently  occupied  by  it  after  its  comple- 
tion 

Ilaldeman  v,   Pennsylvania  R.  R.    Co.   (14 
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Wright,  425),  rested  on  a  different  state  of  facts. 
The  land  had  been  taken  under  the  Acts  of  1826 
and  1827  for  the  Pennsylvania  Canal.  The  dam- 
ages sustained  by  the  then  owner  of  the  land 
were  duly  assessed  in  1828  and  paid.  The  canal 
was  constructed  on  the  land  and  used  till  1857. 
Then  under  an  Act  of  the  Legislature  the  canal 
commissioners  were  authorized  to  change,  and 
did  change  the  location  of  the  canal  at  that  point. 
The  old  bed  of  the  canal  was  filled  up.  The  de- 
fendant in  error,  under  the  Act  of  16th  May, 
1857,  purchased  all  thut  portion  of  the  capal  and 
its  appurtenances.  On  the  old  bed  of  the  canal 
thus  raised  up,  the  railroad  company  erected  shops 
and  buildings  The  land  had  wholly  ceased  to  be 
used  for  the  p^irpose  for  which  it  had  l>een  taken. 
Haldeman  had  acquired  the  title  of  the  person 
who  owned  the  land  when  |>osses8ion  was  taken 
for  thecanal,  and  when  the  damages  were  assessed 
He  brought  ejectment  to  recover  possession 
Thus  the  question  directly  arose:  What  title  did 
the  State  acquire  when  she  took  the  land  for  the 
purpose  of  constructing  a  canal  thereon  ?  This 
GooTt  fully  adopted  the  correctness  of  the  deci- 
sion in  Coni'th  }).  McAlister  supra,  in  holding 
that  the  title  was  thereby  vested  in  the  Coui- 
monwealth  in  perpetuity^  that  being  so  vested,  a 
Bubsequent  change  of  its  use,  and  the  occupancy 
of  it  for  other  purposes,  did  not  impair  the  title 
of  the  Common wt-alih  or  of  her  vendee  That 
it  was  unlike  a  pnblic  road,  where  the  fee  remained 
in  the  owntr;  but  under  the  Acts  relating  to 
the  canal  the  State  acquired  title.  Whether  it 
was  acquired  by  purcliase,  and  a  deed  from  the 
vendor,  or  whether  the  State  took  it  by  virtue  of 
her  right  of  eminentdoniain,  it  mattered  not.  It, 
therefore,  followed  that  a  cessation  of  the  use  for 
which  it  was  taken,  could  not  revest  anything  in 
its  former  owner. 

The  title  which  the  Commonwealth  acquired 
was  again  considered  in  Craig  u.  Mayor  of  Alle- 
ghany e<  a/.  (3  P.  F.  Smith,  471).  There  the 
owner  of  the  land  had  released  his  damages  in  con- 
sideration of  the  benefits  which  would  result  to  the 
community  in  general,  and  him  in  particular,  from 
the  construction  of  the  canal.  As  in  Haldeman 
V,  Penna.  R.  R  Co  ,  the  canal  had  been  con- 
structed and  used  as  such  on  this  land  for  many 
years,  had  been  sold  by  the  Commonwealth  in 
1857,  and  had  ceased  to  be  used  as  a  canal.  The 
conclusion  that  the  Commonwealth  had  acquired 
an  estate  in  perpetuity  in  the  land  was  again 
affirmed  Being  an  absolute  and  perpetual  es- 
tate in  the  land  oa^upied  by  the  canal,  the  estate 
was  neither  revocable  nor  reversionary.  It  was 
said  the  expenditure  made  by  the  State  in  the 
construction  of  thecanal  was  equivalent  to  a  pe- 
cuniary compensation  to  the  grantor. 

The  same  question  was  again  discussed  in  Rob 
iosou  V   We6t  Philadelphia  Railroad  Co.  (22  P. 


P.  Smith,  316).  This  was  also  a  case  of  release 
of  damages.  After  many  years'  use  the  ground 
had  there  been  abandoned  as  a  canal  and  basin. 
The  conclusion  that  the  Commonwealth  took  an 
absolute  estate  in  perpetuity  was  again  reaflBrmed. 
It  was  further  said  the  absolute  estate  of  the  Com- 
monwealth could  not  be  defeated  or  impaired  by 
the  owner^s  neglect  or  refusal  to  make  application 
for  his  damages  within  the  time  limited  by  the  Act 

The  case  of  Union  Canal  Co.  v.  Young,  1 
Whart.  410,  also  shows  that  when  land  is  pro- 
cured for  the  building  of  a  canal  thereon,  the  pre- 
sumption is  that  the  right  of  soil  is  acquired  and 
not  a  mere  easement  thereon. 

It  must,  therefore,  now  be  declared  as  the  set- 
tled law  of  this  State,  that  whenever  the  Com- 
monwealth took  land  for  permanent  use  under  the 
Acts  in  question,  and  constructed  and  operated  a 
canal  thereon,  she  acquired  an  estate  in  the  lands 
so  taken,  in  perpetuity,  and  she  may  dispose  of 
the  same  in  fee. 

It  is  contended,  further,  by  the  defendant  in 
error,  that,  inasmuch  as  a  tenant  cannot  dispute 
the  title  of  his  landlord,  under  whom  he  entered, 
held  possession,  and  enjoyed  the  profits  without 
any  disturbance  under  a  paramount  title,  therefore 
it  is  not  admissible  to  prove  that  the  defendant  in 
error  had  no  title  to  the  coal  under  the  canal. 

The  law  between  landlord  and  tenant  may  be 
conceded  as  claimed,  yet  the  conclusion  by  no 
means  follows.  There  was  no  contract  creating  a 
tenancy  of  lands  by  any  certain  or  defined  limits 
or  bounds ;  nor  was  there  any  putting  into  pos- 
session by  any  designated  or  prescribed  lines  or 
muniments  Possession  of  a  part  of  the  mines 
at  first  inadvertently  taken  on  the  lands  of  the 
defendant  in  error,  was  merely  continued  under  an 
agreement  for  the  payment  of  royalty,  for  the 
coal  that  might  be  mined  within  a  specified  time. 
The  defendant  owned  two  separate  and  distinct 
pieces  of  land.  Lying  between  them  was  this 
strip  which  he  did  not  own,  and  of  which  he  had 
no  possession.  There  is  no  evidence  indicating 
an  intention  to  put  the  company  into  possession 
of  land  that  he  did  not  own.  There  is,  therefore, 
no  warrant  for  the  assumption  that  the  relation 
of  landlord  and  tenant  existed  as  to  the  land  un- 
der the  canal.  Hence  it  follows  that  the  ques- 
tion covered  by  the  second  assignment  is  irrele- 
vant and  the  other  five  assignments  are  sustained. 

The  seventh  assignment  is  that  the  Court  in- 
structed the  jury  **  fairly  to  re-state  the  account 
between  them  just  as  if  they  had  sent  no  state- 
ment at  all.^'  Looking  at  other  portions  of  the 
charge,  we  understand  the  learned  Judge  to  mean, 
that  if  the  jury  first  find  the  account  rendered  to  be 
inaccurate  and  untruthful,  then  they  shall  re-state 
as  if  none  had  been  sent.  So  understanding  it, 
we  see  no  error  in  the  instructioii. 

The  ninth  and  eleventh  assignments  may  be 
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considered  tojrether  The  mining  operations  in 
question  closed  on  the  Ist  of  January,  1871.  An 
account  of  the  quantity  of  coal  mined  in  June 
was  first  rendered.  After  that  quarterly  returns 
were  made,  the  last  on  the  19th  of  January,  1871. 
During  the  whole  time  the  mining  operations 
were  in  progress,  no  complaint  was  made  as  to 
the  time,  manner,  or  truthfulness  of  these  reports. 
Crane,  who  was  both  secretary  and  treasurer  of 
the  company,  swears  that  no  objection  was  made 
until  after  the  mine  was  flooded  in  July  following. 
While  the  work  wa^  in  progress  the  defendant  in 
error  was  in  nowisi  restrained  in  a  free  access  to 
the  mines,  and  to  the  mining  accounts  for  any 
Investigations  he  may  have  desired  to  make  If 
he  failed  to  exercise  these  rights  the  conclusion  is 
a  reasonable  one,  that  ho  was  then  satisfied  with 
the  accounts  rendered.  Having  then  acquiesced 
in  them  for  so  long  a  time,  the  presumption  is  in 
favor  of  their  accuracy  That  presumption  may 
be  overthrown  by  testimony  showing  them  to  have 
been  either  inaccurately  kept  or  untruthfully  ren- 
dered 

The  testimony  shows  that  in  conducting  the 
mining  operations,  each  chamber  or  breast  was 
numbered  Each  car  had  a  number  attached  to 
it,  showing  the  breast  from  which  it  came.  The 
credit  was  given  to  the  car,  and  to  the  account  of 
the  man  working  the  breast.  As  the  coal  came 
to  the  breaker  these  accounts  were  taken.  These 
returns  were  entered  on  the  books,  but  the  evi- 
dence for  this  shows  that  those  books  v^ere  not 
thought  worth  preserving  for  any  length  of  time, 
and  were  probably  not  in  existence  ;  but  if  in  ex- 
istence they  were  at  Wilkesbarre,  and  no  notice 
had  been  given  to  produce  them  In  view  of  all 
the  facts,  we  think  the  learned  Judge  unduly  pre- 
judiced the  case  in  saying  it  was  not  for  the  defend- 
ent  in  error  "to  drag  out  as  best  he  can  a  de- 
tailed statement  from  them,''  ajid  in  further  saying 
"  there  has  not  been  the  scrape  of  a  pen,  a  book 
of  any  kind  produced  here  for  the  inspection  of 
Mr.  Price."  It  does  not  appear  that  anything 
asked  for,  which  was  in  the  power  of  the  plain 
tiff  in  error  to  produce,  had  been  withheld 

We  discover  no  substantial  error  in  the  remain 
ing  assignments. 

Judgment  reversed,  and  a  venire  facias  denovo 
awarded. 

Opinion  by  Merour,  J.    Williams,  J.,  absent. 


Oct.  &  Nov  '76,  33.  Oct.  7. 

Thompson  et  nz.  v.  Thompson. 

Voluntary  settlement  by  husband  on  wife — 
Wlien  not  fraudulent  as  against  creditors — 
Estoppel —  When  creditor ,  who  loaned  husband 
part  of  purchase  money,  estopped  from  attack- 
ing wije*s  title, 

A.  bonght  a  lot  of  land  and  gave  it  to  his  wife,  the 
deed  beiug  made  iu  her  name.  At  the  time  of  its  exe- 
cution, he  borrowed  from  B.,  who  was  present,  a  por- 
tion of  the  parchase-money ;  part  of  this  loan  he 
subsequently  returned,  and  he  gave  his  judgment  note 
for  the  balance,  together  with  the  amount  of  a  new 
loan.  A.  subsequently  became  insolvent,  and  B., 
haying  purchased  the  property  at  a  sheriff's  sale  under 
the  judgment  note,  brought  ejectment  against  A.  and 
wife  : 

Beid  (reversing  the  judgment  of  the  Court  below), 
that,  in  the  absence  of  evidence  of  indebtedness  by  A. 
at  the  time  of  the  purchase,  or  of  intent  to  defraud  cre- 
ditors, the  voluntary  settlement  on  the  wife  was  good. 

Be/dfurthe'y  that  the  validity  of  the  settlement  was 
not  affected  by  the  debt  incurred  by  A.  at  the  time. 

Held  jHtihery  that  it  was  a  question  for  the  jury 
whether  B.  knew  at  the  time  that  the  purchase  was 
made  in  the  wife's  name  ;  and  that  if  he  did,  he  was 
estopped  from  attacking  her  title. 

I^ippes's  Appeal  (25  Sm.  472)  approved. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

Ejectment  by  William  Thompson  against 
George  Thompson  and  Jane,  his  wife,  for  a  lot  of 
ground  on  Lacock  Street,  Allegheny  City.  Plea, 
Not  guilty. 

The  facts  were  as  follows  :  George  Thompson 
bought  the  land  in  controversy  of  R.  C.  Wilson, 
on  March  22,  1866,  and  had  the  deed  therefor 
made  out  in  his  wife's  name.  The  price  of  the 
property  was  $1425,  which  George  Thompson 
paid  in  cash,  borrowing  $500  thereof  from  Wil- 
liam Thompson,  at  the  time  of  the  execution  of 
the  deed.  There  was  no  evidence  that  at  the  time 
of  the  purchase,  George  Thompson  owed  any 
other  debts,  or  that  he  was  about  to  enter  into 
any  hazardous  business ;  nor  were  any  other 
circumstances  shown  at  the  trial,  which  would 
indicate  that  the  conveyance  to  his  wife  was  made 
with  an  intention  to  defraud  creditors.  The  debt 
to  William  was  reduced  by  various  payments  to 
$187,  before  July  5, 1870.  On  that  date  William 
Thompson  loaned  George  Thompson  $600,  which 
with  the  $187  and  another  small  debt  of  $51  was 
included  in  a  judgment  note  given  by  the  latter  to 
the  former.  The  property  was  sold  by  the  sheriff 
under  a  judgment  entered  upon  this  note,  and  was 
purchased  by  William  Thompson,  who  brought 
this  action  to  recover  possession. 

At  the  trial  the  defendant  offered  evidence  to 
show  that  William  Thompson  was  |H*e.sent  when 
the  deed  was  executed,  and  that  the  contract  was 
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made  in  pursaance  of  his  advice.  His  name 
appeared  as  a  subscribing  witness  to  its  execution. 
George  Thompson  swore  that  he  handed  him  the 
deed  before  it  was  signed,  with  a  request  that  he 
would  look  at  t  to  see  if  it  was  all  right. 

There  was  no  evidence  as  to  the  extent  of 
George  Thompson  s  property,  if  any,  at  the  time 
of  the  settlement 

The  defendant  offered  the  following  points: 
(1)  The  indebtedness  of  1866  was  paid  by  the 
judgment  bond  of  July  5,  1S70,  which  latter  bond 
made  an  entirely  new  indebtedness,  accruing  four 
years  subsequent  to  the  purchase  from  Wilson 
el  ux.  (2)  If  the  jury  believe  from  the  evidence, 
that  the  plaintiff  knew  of  the  conveyance  to  Jane 
Thompson,  and  loaned  the  money  to  George 
Thompson,  then  the  plaintiff  accepted  George 
Thompson  individually  as  creditor,  without  refer- 
ence to  the  property.  (3)  If  the  jury  believe 
that  the  plaintiff  knew  of  the  conveyance  to  Jane 
Thompson,  and  loaned  his  money  to  George 
Thompson,  he  is  e8top()ed,  and  defendant  is  enti- 
tled to  recover.  (4)  His  signature  as  witness  to 
the  deed  is  some  evidence  of  knowledge  on  the 
part  of  plaintiff. 

The  Court  (Sterritt,  J.)  refused  to  charge 
as  requested,  and  instructed  the  jury  to  find  for 
the  plaintiff. 

Yerdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  lor  error  the 
aboTe-mentioned  action  of  the  Court. 
8  G.  Schoyer,  for  plaintiff  in  error. 
The  evidence  should  have  been  submitted  to  the 
jury.  If  they  believed  that  the  plaintiff  was  pre- 
sent at  the  execution  and  delivery  of  the  deed,  and 
knew  that  the  purchase  was  being  made  for  the 
wife,  the  plaintiff  would  be  estopped  from  denying 
Mrs.  Thompson's  title. 

French  v.  Mehan,  6  Sm.  286. 
If  this  position  is  not  correct,  the  only  question 
in  the  case  is  whether  the  conveynnce  to  Mrs. 
Thompson   was   intended   to   defraud   creditors 
This  was  certainly  a  question  for  the  jury. 

William  v.  Davis,  19  Sra.  21. 

French  r.  Meban,  supra. 

Nippe8*8  Appeal,  25  Sm.  472. 
The  peremptory  instruction  of  the  Court  was 
therefore  erroneous. 

Strohl  V,  Levan,  3  Wr.  177. 
J.  W,  Kirker,  contra. 

Where  a  married  woman  claims,  against  her 
huaband's  creditors,  property  purchased  after 
marriage,  she  must  prove  conclusively  that  she 
paid  for  it  with  funds  not  furnished  by  her  hus- 
band. There  being  no  such  evidence  in  this  case, 
the  Court  properly  directed  a  verdict  for  plaintiff. 

Oamber  v.  Gamber,  6  Har.  3G6. 

Keenex  v.  Good,  9  Id.  355. 

Raybold  r.  Rajbold.  8  Id.  311. 

Walker  v.  Reamy,  12  Cas.  410. 

Winter  r.  Walker.  1  Wr.  156. 

Aaraud  v,  Schaffer,  7  Id.  363. 


Tripner  v.  Abraham^?,  11  Id.  220. 
Baringer  v.  Stiver,  13  Id.  129. 
Flick  r.  Devries,  14  Id.  266. 
Carrj  v.  Bott,  3  Id.  400. 
Bowers'  Appeal,  18  Id.  126. 

Oct.  3.  The  Court.  When  George  Thomp- 
son procured  the  conveyance  to  be  made  by  Wil- 
son to  Mrs.  Thompson,  he  owed  no  debts,  and 
nothing  appeared  on  the  trial  to  show  that  he 
was  about  to  enter  into  any  hazardous  business, 
or  to  contract  fresh  obligations.  Doing  no  act 
indicating  an  intention  to  defraud  creditors,  it 
was  competent  for  him  to  settle  the  land  in  con- 
troversy upon  his  wife.  And  his  right  to  do  this 
was  not  affected  by  the  bare  fact  that  he  borrowed 
$500  to  pay  on  account  of  the  purchase  money 
from  William  Thonlpson,  the  plaintiff  below,  at 
the  time  of  the  execution  of  the  deed.  In  Wil- 
liams V.  Davis  (19  P.  F.Sra  21),  land  subject  to 
a  purchase-money  mortgage  given  by  a  husband 
had  been  conveyed  to  a  wife.  It  was  held  that 
this  was  not  such  a  debt  as  to  render  the  convey- 
ance iroid  against  subsequent  creditors.  The 
same  point  was  ruled  in  Nippes's  Appeal  (25  P. 
P.  Sm.  472).  In  the  last  case  it  was  said  that  in 
the  absence  of  proof  of  any  fraudulent  intention, 
the  fact  that  the  land  conveyed  was  all  the  pro- 
perty the  hnnband  had  was  immaterial.  If  the 
plaintiff  lent  his  money  with  full  knowledge  that 
the  deed  had  been  executed  to  Mrs.  Thompson, 
the  land  in  her  hands  could  not  be  made  liable  for 
the  debt  her  husband  had  incurred,  in  consequence 
of  his  subsequent  inability  to  pay.  Tho  loan  was 
to  the  husband,  and  if  the  plaintiff  knew  he  had 
no  title,  it  was  upon  his  personal  credit,  and  not 
on  the  credit  of  the  ])i*operty.  On  the  other  hand, 
if  the  money  was  lent  in  ignorance  of  the  true 
nature  of  the  transaction,  and  in  the  belief  on  the 
plaintilPs  part,  that  the  deed  of  Wilson  and  his 
wife  had  been  made  to  George  Thompson,  he  had 
the  right  to  [uirsue  the  land.  To  j)ermit  the  wife 
ro  hold  It  relieved  from  a  claim  for  a  portion  still 
due  and  unpaid  of  the  original  purcha.se-money 
which  the  plaintiff  had  advanced  under  a  mistake 
in  regard  to  the  ownership,  would  be  the  sanction 
of  a  fraud. 

On  the  trial  the  defendants  alleged  that  the 
plaintiff  was  aware  of  all  the  facts.  There  was 
evidence  that  he  was  present  when  the  deed  was 
executed.  The  contract  to  buy  had  been  made  in 
pursuance  of  his  advice.  George  Thompson 
swore  that  he  handed  him  the  deed  before  it  was 
signed,  with  a  request  that  *'  he  would  look  at  it 
to  see  if  it  was  all  right."  And  his  name  appears 
as  a  subscribing  witness  to  us  execution. 

The  last  three  assignments  of  error  raise  in  sub- 
stance but  a  siiigle  question.  The  Court  had  l>eeu 
asked  to  instruct  the  jury  that  if  they  should  be- 
lieve from  the  evidenc*e  that  the  plaintiff  knew  q\ 
the  conveyance  to  Jane  Thompson,  and  lent  the 
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money  to  George  Thompson,  then  the  plaintiff 
accepted  George  Thompson  indi?idua1]j  as  bis 
debtor  without  reference  to  the  property  ;  that 
upon  such  facts  he  would  be  estopped  ;  and  that 
his  signature  as  witness  to  the  deed  was  some 
evidence  of  knowledge  on  his  part.  The  instruc- 
tions asked  were  refused,  and  a  verdict  in  favor  of 
the  plaintiff  was  peremptorily  directed.  All  these 
points  should  have  received  an  aflfirmative  answer. 
In  French  v.  Mehan  (6  P.  F.  Sm.  286).  land  had 
been  conveyed  in  1828  to  a  husband  and  wife  as 
joint  tenants.  The  grantor  at  the  time  held  a 
bond  against  the  husband  for  which  a  judgment 
had  been  recovered  in  1832.  Under  that  and 
other  judgments  the  land  had  been  sold  in  the 
husband's  lifetime.  After  the  husband's  death 
the  wife  brought  ejectment,  and  it  was  held  that 
she  was  entitled  to  recover.  Judge  Williams,  in 
charging  the  jury  on  the  trial  in  the  District 
Court,  said :  '*  It  has  not  been  shown  that  the 
husband,  at  the  date  of  the  purchase,  owed  any 
other  debt  than  the  one  to  Dickerson,  the  grantor 
of  the  land,  and  it  can  hardly  be  presumed  or 
inferred  that  the  deed  was  made  to  the  wife  for 
the  purpose  of  hindering  and  delaying  the  grantor 
in  the  collection  of  the  debt  due  by  the  husband. 
It  seems  to  me  that  both  he  and  the  purchaser 
under  the  judgment  obtained  by  him  for  such 
indebtedness,  would  and  ought  to  be  estopped 
from  making  any  such  allegation.'*  The  judg- 
ment was  affirmed  on  the  grounds  stated  by  Judge 
Williams. 

The  fact  of  knowledge  was  denied  by  the  plain- 
tiff, lie  said  he  first  discovered  that  the  deed  had 
been  made  to  Mrs  Thompson  during  the  winter 
before  the  trial.  The  question  rested  on  the 
evidence  of  the  witnesses,  and  could  be  settled 
legitimately  only  by  a  verdict.  The  Court  should 
have  referred  it  to,  the  jury. 

The  first  point  of  the  defendant  was  properly 
refused.  In  the  bond  which  was  given  by  George 
Thompson  on  the  5lh  of  July,  lS70,  a  balance  of 
$1^7  remaining  due  on  the  note  of  1866  was  in- 
cluded. If  the  plaintiff  remained  in  actual  igno- 
rance of  the  conveyance  to  Mr^.  Thompson  until 
1875,  he  was  not  estopped  from  asserting  his 
claim  against  the  land  by  his  acceptance  of  the 
bond 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J.  Williams,  J., 
absent. 

[See  Tatbam  r.  Crawford,  2  Weekly  Notes,  365.] 


May  '76,  116.  Jane  9. 

EoUand  and  Johnfiton  v.  The  Commonwealth. 

Criminal  law — Burglary — Entry  without  break* 
mg — Subsequent  breaking  out  in  attempt  to 
escape — Entry  by  fraud  or  artifice  a  construc- 
tive breaking — Acts  of  SI  March,  1860,  sec. 
136,  and  22  April^  1863,  sec.  2--0ustody  of 
jury  wheel  by  commissioners — When  sufficient 
— Act  of  iO  April,  1867 — Irregularities  in 
drawing  grand  jury —  When  not  available  to 
defendant — Return  of  jury  commissioners  to 
venire — Personal  interest  of  grand  juror — 
How  taken  advantage  of — Discretion  of  Court 
08  to  order  in  which  counsel  shall  sum  up — 
E  vidence — Practice. 

Where  there  is  uo  actual  or  constructive  breaking 
into  a  dwelling-house,  the  mere  entry  hy  night  with 
intent  to  commit  a  felony  does  not  ouustitute  burglary. 

Where  there  has  been  no  burglarious  entry,  the 
breaking  out  of  the  house  by  a  thief  in  an  attempt  to 
escape  does  not  constitute  burglary. 

Obtaining  an  entry  i^to  a  dwelling-house  by  fraud 
or  artifice  is  a  constructive  breaking  into  it. 

The  135th  section  of  the  Act  of  31  March,  IdGO,  was 
intended  to  defiiTe  and  punit^h  the  common  law  offence 
of  burglary,  and  the  words  *'  break  or  enter"  in  said 
section  should  be  read  **  break  and  enter." 

The  words  "with  or"  (with  or  without  breaking)  in 
the  second  section  of  the  Act  of  22  April,  1863,  were 
not  intended  to  apply  to  dwelling-houses. 

Two  men,  intending  to  gain  entrance  to  a  dwelling- 
house  for  the  purpose  of  committing  a  felony,  went  to 
the  door  and  endeavored  to  gain  admission  by  pre- 
tending to  have  business  with  the  occupant.  Being 
informed  that  he  was  not  in  but  would  return  shortly, 
they  went  away.  About  twenty  minutes  afterwards 
they  returned  and  were  admitted  without  any  farther 
reference  to  their  pretended  business.  Upon  their ' 
subsequent  trial  under  an  indictment  for  burglary : 

Held,  that  it  should  have  been  left  to  the  jury  to 
say  whether  the  first  call  was  for  the  purpose  of  gain- 
ing admission  to  the  house  by  fraud  or  artifice,  and 
whether  the  second  call  was  a  part  of  the  same  trans- 
action. 

A  jury  wheel  was  kept  in  a  locked  chest  in  the  vault 
of  the  Connty  Commissioners'  office,  the  clerk  of  whom 
was  also  clerk  to  the  jury  commissioners.  The  key 
to  the  wheel  was  kept  in  an  unlocked  drawer  in  the 
sheriff's  desk,  at  bis  office: 

Held,  a  sufficient  ountody  of  the  wheel  by  the  jury 
commissioners  under  the  Aot  of  10  April,  1867. 

A  failure  to  comply  with  the  requirements  of  the 
135th  section  of  the  Act  of  14  April,  1834,  that  the 
names  of  excused  and  exempted  jurors  shall  be  re- 
turned to  the  wheel,  cannot  be  taken  advantage  of  by 
a  defendant. 

It  IS  not  a  {!ood  challenge  to  an  array  of^nrors  that 
the  Sheriff  drew  the  minimum  number  and  lailed  to 
draw  substitutes  for  three  of  these  who  were  either 
dead  or  had  removed  from  the  county,  there  being  no 
evidence  that  their  death  or  absence  was  kuowu  to 
the  Hheriff  at  the  time  of  the  drawing. 

It  is   the  duty  of  jury  commissioners  to  make  a 
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return   to   the  Tenire,  bat  their  failure  to  do  so  is 
aotendable. 

A  grand  juror  may  be  challenged  for  cause,  but  if 
no  such  challenge  is  made,  the  fact  that  he  has  a  per- 
sonal iutereiit  in  the  prosecution  forms  no  ground  for 
qaashing  the  indictment. 

The  order  in  which  counsel  shall  sum  up  is  in  the 
dis^cretion  of  the  Court  below,  and  is  not  assignable  for 
error. 

Error  to  the  Court  of  Oyer  and  Terminer  of 
Franklin  County. 

Itidictmentof  Kalph  L.  Holland  and  B.  Johns- 
ton for  the  crime  of  burglary.  The  facts  of  the 
case  were  subtstautially  as  follows:  Tiie  prison- 
ers, iiolland  and  Johnston,  on  the  evening  of  the 
24lh  of  March,  1876,  about  half-past  eight 
o'clock,  called  at  the  residence  of  George  K. 
jMessersmith,  cashier  of  the  National  Bank  of 
Cbambersburg,  with  whom  Holland  was  ac- 
quainted, and  who  lived  in  the  building  occupied 
by  the  bank  They  rang  the  bell,  and  Mr.  Kind- 
line,  (.  brother-in-law  of  Messersroith,  came  to 
the  door  and  informed  them  that  Messersmith 
was  not  in.  Rolland  said  that  he  would  like  to 
see  Messersmith,  that  he  had  a  friend  from  New 
York  who  wanted  to  transact  a  little  business 
with  him,  and  he  then  introduced  his  companion 
ag  Mr  Johnston.  They  then  left,  saying  that 
they  would  return  later  in  the  evening,  which 
they  did,  and  on  again  inquiring  for  Messersmith 
were  shown  into  his  private  office.  Rolland  in- 
troduced Johnston  to  Messersmith  as  the  person 
of  whom  he  had  previously  spoken  in  reference 
to  the  purchase  of  a  farm.  After  some  conver- 
sation about  the  farm  Messersmiih  was  suddenly 
seized  and  an  attempt  made  to  gag  him.  He, 
however,  resisted  so  desperately  that  the  noise 
alarmed  the  other  inmates  of  the  house ;  Rolland 
and  Johnston  then  attempted  to  escape,  taking 
with  them  a  package  of  money  from  the  private 
desk  of  Messersmith.  In  leaving  the  house  they 
unlatched  and  opened  several  doors,  leading  to 
the  street,  that  being  closed  opposed  their  exit 
They  were  captured  shortly  afterwards,  and  on 
April  25,  1876,  an  indictment  was  presented 
against  them  by  the  grand  jury,  containing  four 
counts,  which  charged : — 

(1)  That  the  defendants  "  on  the  twenty-fourth 
day  of  March,  A.D.  1876,  about  the.  hour  of 
nine  o'clock  of  the  night  of  said  day,  with  force 
and  arms,  at  the  county  aforesaid  and  within  the 
jarisdiction  of  this  Court,  the  dwelling  house  of 
one  George  R.  Messersmith,  there  situate,  feloni- 
ously and  burglariously  did  break  and  enter ^  with 
intent  the  goods  and  chattels,  moneys  and  pro- 
perty of  the  National  Bank  of  Cbambersburg,  in 
the  «aid  dwelling-house  then  and  there  being, 
from  the  presence  and  lawful  custody  of  the  said 
George  R.  Messersmith,  and  against  the  will  of 
the  said  George  U.  Messersmith,  then  and  there 


fcloi  1  JUhly  and  burglariously,  and  by  force  and 
violence,  to  rob,  steal,  take,  and  carry  away, 
contrary,  e>c. 

(2)  That  the  said  defendants  ....  with 
force  .  .  .  the  dwelling-house  .  .  . 
wilfully  maliciously,  feloniously,  and  burglari- 
outly  did  enter  with  intent  the  goods  and  chattels, 
mone)'^!  and  property  of  the  National  Bank  of 
Chambersburg  in  the  said  dwelling-house  then 
and  there  being,  from  the  presence  and  lawful 
custody  of  the  said  George  R.  Messersmith,  and 
againsl  the  will  of  the  said  George  R.  Messer- 
smith, then  and  there  feloniously  and  burglari- 
ously and  by  force  and  violence  to  rob,  steal,  take, 
and  carry  away,  contrary,  etc. 

(3)  That  the  said  defendants  ....  the 
dwelling-house  .  .  .  with  force  and  arms 
feloniously  and  burglariously  did  break  and  enter, 
with  intent  the  goods  and  chattels,  moneys  and 
property  of  the  National  Bank  of  Chambers- 
burg, in  the  said  dwelling-house,  then  and  there 
being,  then  and  there  feloniously  and  burglari- 
ously to  steal,  take,  and  carry  away,  contrary,  etc. 

(4)  That  the  said  defendants  ....  the 
dwelling-house  ....  wilfully,  maliciously, 
feloniously  and  burglariously  did  enter  with  intent 
the  goods  and  chattels,  moneys  and  property  of 
the  National  Bank  of  Chambersburg,  in  the  said 
dwelling-house,  then  and  there  being,  then  and 
there  feloniously  and  burglariously,  to  steal,  take, 
and  carry  away,  contrary,  etc. 

A  challenge  was  filed  by  the  prisoners  to  the 
array  of  grand  and  petit  jurors  for  the  April 
term  of  the  Court  for,  inter  alia,  the  following 
reasons : — 

(a)  Because  the  jury  wheel  had  not  remained 
in  the  custody  of  the  jury  commissioners,  and  was 
not  then  in  their  custody  as  was  required  by  the 
Act  of  10  April,  1867.  (Purd.  Dig.  829,  p  2.) 

(6)  Because  the  sheriff  and  jury  commissioners 
at  the  time  of  the  selecting  and  placing  in  the 
wheel  the  names  of  the  jurors  did  not  secure  the 
jury  wheel  in  the  manner  required  by  law,  they 
having  failed  to  secure  the  said  wheel  by  sealing 
the  same  with  their  respective  seals,  the  said  wheel 
being  sealed  with  only  one  seal,  if  any. 

(e)  Because  the  keys  of  the  said  jury  wheel 
had  not  at  all  times  been  and  remained  uninter- 
ruptedly in  the  custody  of  the  sheriff  of  the 
county. 

(d)  Because  the  number  of  persons  drawn  to 
serve  as  petit  jurors  at  the  present  term  of  the 
Court  of  Oyer  and  Terminer  was  the  mintmun^ 
number,  forty-eight,  of  which  number  only  forty- 
five  were  actually  summoned,  two  of  the  persons 
named  in  the  venire  being  returned  by  the  sheriff 
'  not  found,''  and  another  one  being  returned  as 
"dead." 

(e)  Because  the  sheriff  and  jury  commissioners 
of  the  county  did  not  destroy  the  slips  contain* 
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ing  the  name  of  the  absent  jurors  nor  that  «ou- 
taining  the  name  of  the  deceased  juror,  and  pro 
ceed  to  draw  other  names  until  the  panel  was 
completed  as  required  by  law. 

(f)  Because  the.Prothonotary  of  the  Common 
Pleas  and  clerks  of  Quarter  Sessions  and  Oyer 
and  Terminer  did  not  nor  did  either  of  them, 
certify  to  the  sheriff  and  jury  commissioners  of 
the  county  at  the  end  of  February  term,  1876, 
the  names  of  the  jurors  who  appeared  and  served 
at  that  term,  or  who  were  excused  from  serving 
thereat,  nor  of  those  who  were  privileged  and 
exempted  from  serving,  as  required  by  law. 

(g)  Because  the  names  of  the  persons  selected, 
drawn,  summoned,  and  making  default,  also  the 
names  of  the  persons  excused  and  exempted  from 
serving  as  jurors  at  the  February  term  of  the 
Courts,  were  not  returned  by  the  sheriff  and  jury 
commissioners  to  the  wheel  from  which  they  were 
taken  at  the  time  of  the  drawing  the  names  of 
the  grand  and  petit  jurors  to  serve  and  be  sum- 
raoned  for  the  present  term  of  the  said  Courts, 
although  such  persons  were  resident  within  the 
county  and  competent  and  liable  to  perform  the 
duties  of  a  juror  as  required  by  law. 

(/?)  Because  it  did  not  appear  from  the  return 
to  the  precept  that  the  jurors  were  legaUy  drawn, 
how  they  were  drawn,  or  that  they  were  in  fact 
drawn  at  all,  nor  did  it  appear  from  the  record 
tiiat  ihej  were  legally  summoned. 

Evidence  was  produced  in  support  of  this  chal- 
lenge, which  disclosed  that  the  jury- wheel  was  kept 
locked  in  a  chest  in  the  vaults  of  the  county  com- 
missioners' office,  and  that  the  clerk  to  the  county 
commissioners  was  also  clerk  to  the  jury  commis- 
sioners ;  that  the  key  to  the  wheel  and  that  of 
the  chest  were  kept  together  in  a  small  drawer  in 
a  desk  in  the  sheriff's  office,  which  drawer  was 
not  always  locked,  and  that  any  person  entering 
the  office  might  at  times  have  access  to  it.  The 
sheriff,  however,  testified  that  he  had  no  reason 
to  believe  that  anybody  had  had  access  to  the 
wheel  since  it  had  l>een  locked.  The  jury-wheel 
had  been  sealed  by  the  sheriff  and  certainly  one 
commissioner,  when  it  had  been  last  opened,  and 
their  seals  were  recognized  by  them.  There  was 
no  evidence  that  the  other  commissioner  had  not 
also  sealed  the  wheel,  nor  was  he  called  to  testify 
as  to  this.  No  testimony  was  offered  to  show 
that  the  jury-wheel  had  been  tampered  with.  Ko 
certificate  of  persons  drawn,  summoned,  selected, 
and  making  defaalt,  nor  the  names  of  persons 
excQsed  or  exempted  from  serving  as  jurors  at  the 
preceding  February  term  was  ever  furnished  to 
the  sheriff  by  either  the  prothonotary  or  clerk  ; 
nor  were  such  names  returned  to  the  wheel  by  the 
sheriff  or  jury  commissioners.  The  venire  fur 
April  sessions,  1876,  baviug  been  shown  to  the 
sheriff,  he  testified  that  it  was  put  into  his  hands 
for  the  drawing  and  summoning  of  jurors  in  the 


Oyer  and  Terminer.  The  panel  contained  forty- 
eight  names.  The  words  "not  found"  were 
inserted  in  the  panel,  opposite  to  the  names  of 
two  jurors,  and  the  word  **  dead"  opposite  to  that 
of  another.  The  sheriff  did  not  know  at  the  time 
of  the  drawing  of  these  jurors  of  their  absence  or 
death,  and  only  discovered  the  same  when  he  went 
to  serve  the  summons  upon  them.  No  return  to  the 
venire  by  the  jury  commissioners  appeared  of  re- 
cord, and  the  commonwealth  to  supply  the  same 
offered  id  evidence  a  book  called  the  Jury  Record, 
which  was  kept  by  the  jvry  commissioners,  but 
was  not  sworn  to  by  them.  An  entry  in  this, 
showed  that  the  commissioners  and  sheriff  had 
met  on  March  22,  and  drawn  from  the  jury-wheel 
the  jurors,  grand  and  traverse,  for  April  Term, 
1876,  of  the  Oyer  and  Terminer,  and  gave  the 
names  as  drawn.  This  entry  was  signed  by  the 
commissioners  but  not  by  the  sheriff  until  within 
a  few  minutes  prior  to  its  being  offered  in  evidence. 
This  jury  record  was  objected  to,  but  admitted  by 
the  Court,  and  an  exception  taken  by  the  pri- 
soners. 

In  addition  to  the  challenge,  a  motion  wag 
made  to  quash  the  indictment;  the  reasons  as- 
signed being  the  same  as  those  given  in  support 
of  the  challenge  to  the  array  of  jurors,  with  two 
additional  reasons,  viz.,  that  the  foreman  and 
another  member  of  the  grand  jury  were  directors 
and  stockholders  in  the  Bank  of  Chambersburg. 
This  latter  fact  was  admitted  by  the  district  attor- 
ney. 

After  reviewing  the  evidence,  the  Court  over- 
ruled the  challenge,  and  the  motion  to  quash  the 
indictment,  and  exceptions  were  taken.  The  pri- 
soners were  thereupon  arraigned  and  pleaded  not 
guilty. 

Upon  the  trial  of  the  case  several  exceptions 
were  taken  to  the  rulings  of  the  Court  upon  ques- 
tions of  evidence  and  practice,  which,  with  one 
exception,  it  is  unnecessary  to  state. 

John  L.  Black,  a  witness  for  the  Common- 
wealth, having  testified  that  he  occupied  a  room 
with  a  gunsmith ;  that  Johnston  looked  like  a  man 
he  saw  there,  but  could  not  say  positively ;  that 
the  prisoner  resembled  the  man  more  than  any 
other  he  had  seen,  and  that  his  best  judgment 
was  that  Johnston  was  the  man  ;  the  prosecution 
offered  to  prove  that  Johnston  called  at  witness's 
shop  to  have  the  lock  of  a  satchel  repaired,  to  be 
followed  by  evidence  of  its  contents  on  the  night 
of  the  attempted  robbery  as  found  near  the  bank. 
The  defendants'  counsel  claimed  the  right  at  this 
stage  of  the  examination  to  cross-examine  the 
witness  as  to  his  opportunities  of  knowing  this 
defendant,  and  as  to  what  constituted  the  basis  of 
his  opinion  as  to  identity.  This  the  Court  re- 
fused^ and  noted  an  exception. 

No  evidence  was  offered  on  behalf  of  the  pri- 
soners, and  for  this  reason  their  counsel  claimed 
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the  right  to  make  the  closing  speech  to  the  jury. 
This  was  refused  by  the  Court  and  an  exception 
taken. 

The  prisoners'  counsel  presented  a  number  of 
points  which,  with  the  answers  of  the  Court 
thereto  (Rows,  P.  J.),  were  as  follows: — 

(1)  Even  if  the  jury  do  believe  all  the  evidence 
adduced  by  the  Commonwealth,  still  it  fails  to 
make  out  the  crime  of  burglary,  which  is  the 
crime,  and  the  only  one,  charged  against  the 
prisoners  in  the  present  indictment.  Answer: 
This  is  not  a  correct  statement  of  the  law  of  the 
case;  I  refuse  to  instruct  you  as  herein  required, 
and  instruct  yon  on  the  contrary,  that  the  evidence 
adduced  by  the  Common  wealth  is  sufficient  to  make 
out  the  crime  of  burglary  charged  in  the  indict- 
ment, if  the  witnesses  are  believed,  and  if  such 
evidence  shows  that  the  defendants  entered  the 
dwelling-house  of  Geo.  R.  Messersmith  by  night, 
with  intent  to  rob  him  of  the  moneys  of  the 
National  Bank  of  Chaml)ersburg,  or  to  steal 
those  moneys.  For  burglary  at  common  law  is, 
where  one  breaks  and  enters  into  the  dwelling- 
house  of  another  in  the  night  time,  with  the  intent 
to  commit  a  felony  within  the  same.  But  it  is 
felonious  burglary  by  our  statute,*  if  any  person 
shall,  by  night,  wilfully  and  maliciously  enter  into 
any  dwelling-house,  with  an  intent  to  rob,  steal, 
or  commit  any  felony  whatever,  whether  the  felo- 
nious intent  be  executed  or  not  The  language 
is  break  or  enter,  not  break  and  enter.  So  that 
an  entrance  without  breaking  may  be  felonious 
burglary,  according  to  the  words  of  the  statute. 

(2)  if  the  jury  believe  from  the  evidence  that 
the  prisoners  rang  the  door-bell  at  Mr.  Messer- 
Bmith'g  dwelling,  and  the  door  was  opened  by 
Leonard  B.  Kindline,  then  a  usual  and  habitual 
inmate  of  the  house,  and  that  he  escorted  them 
and  showed  them  into  the  Cashier's  room,  where 
Mr.  Messersmith  was  then  sitting,  and  where  the 
offence  is  alleged  to  have  been  committed  against 
the  property  of  the  National  Bank  of  Chambers- 
borg,  then  alleged  to  be  in  bis  custody,  these 
facts  do  not  constitute  such  a  breaking  and  enter- 
ing as  amount  in  law  to  the  crime  of  burglary. 
Answer:  This  point  is  affirmed,  and  if  there  is 
no  other  evidence  of  a  breaking,  then  the  defen- 
dants cannot  be  convicted  on  the  first  and  third 


♦  The  135th  Swtion  of  the  Act  of  31  March,  1860 
(Pnrd.  Dig.  352,  pi  194),  provides  that  **  If  any  per- 
son shall  by  uight,  wilfully  and  nialiiriously  break  or 
enter  Into  tbe  Slate  Capitol,  or  other  public  buildings 
belonging  to  the  Com  in  on  wealth,  or  to  any  city  or 
county  thereof,  or  to  any  body  corporate,  society  or 
association,  or  into  any  church,  niKoting-house  or 
dwelling-honse,  or  ont-honse,  parcel  of  said  dwelling- 
house,  with  intent  to  kill,  rob,  steal,  or  commit  a  rape, 
or  any  Many  whatever,  whether  the  felonious  intent 
be  executed  or  not,  the  person  so  offending  Hhall,  on 
oonvietion,  be  adjudged  guilty  of  felonious  b.irglary," 
etc.  Penalty :  flue  not  exceeding  $10U0,  and  impi  idon- 
meDt  not  exceeding  ten  years. 


coants  in  the  indictment,  which  charge  a  breaking 
as  well  as  an  entering.  For  although  there  is 
evidence  to  show  that  the  defendants  alleged  busi- 
ness to  be  their  object,  when  they  first  called  and 
were  met  at  the  door  by  Mr.  Kindline,  yet  it  ap- 
peared they  were  not  then  admitted,  but  were  ad- 
mitted twenty  minutes  or  so  afterwards,  upon  no 
pretence.  So  that  there  was  no  fraud  in  them, 
which  the  law  could  regard  as  equivalent  to  a 
breaking  in  the  manner  in  which  they  obtained 
admittance  into  the  house. 

(3)  There  is  no  such  evidence  of  fraud  or  trick 
practised  by  the  prisoners  to  gain  admission  into 
the  house  at  the  time  they  actually  did  enter  it, 
even  if  all  the  testimony  in  the  case  is  believed  by 
the  jury,  as  makes  the  entry  of  the  prisoners  a 
burglarious  entry.  Answer:  There  is  not  suffi- 
cient evidence  of  fraud  or  trick  practised  by  the 
prisoners  to  gain  admission  into  the  house  as  will 
establish  a  breaking^  but  the  entry  of  the  prison- 
ers may  have  been  a  burglarious  entry,  without 
breaking,  as  we  have  already  said 

(4)  Even  if  the  jury  should  believe  from  the 
evidence  that  after  the  alarm  was  made,  and  pur- 
suit of  the  prisoners  commenced,  they  retreated 
through  the  kitchen,  unlatching  the  door  and 
passing  out,  these  facts  do  not  amount  in  law  to 
such  a  breaking  and  entering  as  will  justify  the 
jury  in  convicting  the  prisoners  of  burglary. 
Answer:  This  is  refused.  I  instruct  you  to  the 
contrary,  that  if  the  prisoners  retreated  through 
the  kitchen,  unlatching  the  door  and  passing  out, 
these  facts  do  amount  in  law  to  a  breaking. 

^5)  If  the  jury  believe  from  the  evidence  that  the 
passing  out  of  the  house  by  the  prisoners  was  as 
described  in  the  fourth  point,  and  this  is  the 
ground  upon  which  the  alleged  offence  is  claimed 
to  be  burglary,  the  Commonwealth  was  bound  to 
so  state  in  the  indictment,  and  having  failed  to  do 
so  there  can  be  no  conviction  of  burglary  on  the 
present  indictment.  Answer:  This  point  is  re- 
fused. A  breaking  out  of  a  dwelling-house  by 
one  who  entered  it  by  night  with  intent  to  commit 
a  felony,  is  burglary  at  common  law,  and  the 
Commonwealth  were  not  bound  to  state  a  break- 
ing out  in  the  indictment,  but  a  breaking  only, 
and  there  may  be  a  conviction  on  this  indictment, 
as  well  on  the  first  and  third  counts,  which  charge 
a  breaking,  as  on  the  second  and  fourth,  which  do 
not,  but  charge  an  entry  only,  for  I  have  said  that 
entering  without  breaking  is  enough. 

(7)  If  the  defendants  are  shown  by  the  evi- 
dence  to  be  guilty  of  any  crime  at  all,  it  is  the 
offence  defined  in  the  second  section  of  the  Act 
of  22d  April,  1863,"*"  and  not  burglary,  and  there 

♦  The  second  section  of  Aot  of  22d  April,  1863, 
(Purd.  Dig.  353,  pi.  195),  which  was  in  effect  an 
amendment  of  the  136th  ^ection  of  the  Act  of  Hist 
March,  1860,  provides  that  **lf  any  person  shall  in 
the  day  time,  break  and  enter  any  dwelling-honset 
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can  be  no  conviction  of  that  offence,  there  being 
no  count  in  the  indictment  charging  sach  offence. 
Answer:  The  second  section  of  the  Act  of  22 
April,  1863,  was  intended  to  punish  and  provide 
for  the  breaking  and  entering  of  a  dwelling-house, 
by  day  time,  and  of  other  buildings  by  day  or  by 
night.  Any  other  reading  of  this  section  makes 
it  cover  what  was  burglary  at  common  law,  which 
was  not  the  legislative  intention. 

Counsel  for  the  prisoners  excepted  to  the  an- 
swers of  the  Court  to  each  of  above  points. 

Verdict,  "Guilty  in  manner  and  form  as  in- 
dicted." The  Court  thereupon  sentenced  Rolland 
to  ten  years  nnd  Johnson  to  eight  years  imprison- 
ment in  the  Eastern  Penitentiary. 

The  prisoners  took  this  writ  of  error,  assign- 
ing for  error  the  overruling  of  their  challenges 
to  the  array  of  jurors  and  their  motion  to  quash 
the  indictment,  the  ruling  of  the  Court  on  the 
questions  of  evidence  above  set  forth,  and  the 
answers  to  their  points. 

J  McDowell  Sharps  (with  him  Duncan  dc 
McGowan),  for  the  plaintiffs  in  error. 

(1)  Error  in  disallowing  challenge  to  jurors. 
The  Act  of  10  April,  1867  (Purd  Dig.  p.  829,  pi. 
2;,  provides  that  "the  jury  wheel  shall  remain  in 
the  custody  of  the  jury  commissioners  and  the 
keys  thereof  in  tfie  custody  of  the  sheriff  of  the 
county."     This  Act  clearly  contemplates  entire 

land  unrestricted  custody  of  the  wheel.  Here 
they  had  neither  personal  custody  of  the  wheel 
nor  absolute  control  of  the  vault  where  it  was 
kept.  The  absence  of  evidence  that  the  wheel 
had  been  tampered  with  is  no  answer  to  a  c\\g\ 
lenge  on  this  ground. 

Brown  v.  Coin'th,  23  Sm.  322. 

The  wheel  was  only  proved  to  have  been  sealed, 
when  last  locked,  by  the  sheriff  and  one  commis- 
sioner, while  the  Act  of  14th  April,  1834  (Purd. 
Dig.  83 1,  pi.  16),  reenacted  by  the  Act  of  1867, 
Hupra,  requires  it  to  be  sealed  by  the  sheriff  and 
both  commissioners.  This  in  Brown  v.  Cora'th, 
supra,  was  held  a  fatal  objection  to  the  panel. 

There  was  no  evidence  that  the  jurors  returned 
had  been  drawn  from  the  wheel.  The  only  return 
to  the  venire  (the  sheriff's)  merely  stated  that  the 
jurors  whose  names  were  attached  thereto  had 
been  summoned.  In  Eaton  v.  Com.  (6  Bin.  447), 
a  conviction  by  a  jury  returaed  in  a  similar  man- 
ner was  reversed. 

(2)  Error  in  refusing  to  quash  indictment. 
Objections  to  grand  jurors  may  be  taken  advan- 
tage of  at  any  stage  of  the  proceedings. 


shop,  warehouse,  store,  mill,  barn,  stable,  oat-boose, 
or  other  building,  or  wilfully  and  maliciously,  either 
by  day  or  by  night,  with  or  without  breaking,  enter 
the  same  with  intent  to  commit  any  felony  whatever 
therein,  the  person  so  offending  shall  be  guilty  of  fel- 
ony,*' eto.  Penalty:  Fine  nut  exi-eediug  $500,  and 
imprisonment  not  ezeeeding  four  yeard. 


Doyle  V,  State,  17  Ohio,  222. 
Haling  v.  State,  17  Ohio  St.  588. 
State  V.  Rockafellow,  1  Halst.  <N.  J.)  340. 
C3)  Error  in  answering  points. 
The  word  or  (break  or  enter)  in  the  135th  sec- 
tion of  the  Criminal  Code  is  to  be  conatrued  and 
(break  and  enter). 

This  section  was  intended  to  define  that  offence 
which  at  common  law  was  burglary,  and  to  con- 
stitute which,  both  a  breaking  and  entry  were  ne- 
cessary. 

By  any  other  construction,  the  Legislature  has 
in  two  consecutive  sections  of  the  same  act  de- 
scribed the  same  offence  and  punished  it  with  dif- 
ferent penalties.  "  Or"  has  frequently  been  con- 
strued **and"  ;  noticeably  in  the  Married  Women's 
Act  (Murray  v.  Keys,  II  C.  384),  and  in  the 
Act  prescribing  a  penalty  for  marrying  minors. 
Bollin  V.  Shiner,  2  Jones,  205. 
The  '*  breaking  out"  of  a  dwelling-house  was 
not  burglary  at  common  law,  but  was  made  such 
by  the  Statute  of  12  Anne,  which  has  never  been 
in  force  here. 

2  Shars.  Blackst.  *227. 
2  Bishop^s  Or.  Law,  §  99-105. 
2  Whart.  Cr.  Law,  §  1546. 
Bowers,  Dist.  Att'y,  and  Slewart  (with  whom 
was  Kennedy),  contra. 

The  jury  wheel  was  constructively  in  the  pos- 
session of  the  jury  commissioners,  it  being  under 
the  immediate  control  of  their  sworn  clerk.  The 
Act  of  1 867  does  not  require  personal  custody, 
for  it  is  impossible 

It  was  not  necessary  that  the  whole  48  jurors 
should  be  returned  as  summoned. 
Rex  v.  Hunt,  4  Barn.  &  Aid.  430. 
Fouflt  V.  Com.,  9  C.  338. 
Sparks  v.  Plankinhorne,  4  T.  384. 
And  the  failure  to  destroy  the  slips  containing 
the  names  of  the  absent  or  removed  jurors  is 
accounted  for  by  the  fact  that  such  absence  or 
removal  was  unknown  to  the  officers  who  drew 
the  jury. 

The  irregularities  attending  the  drawing  of  the 
jury  did  not  tend  in  any  way  to  affect  the  rights 
of  the  prisoners,  and  could  not  be  taken  advan- 
tage of  by  tliem 

Friery  v.  People,  2  Keyes,  424. 
Ferris  ».  People,  35  N.  Y.  125. 
Notwithstanding  these  cases  relate  to  statutes 
of  another  State,  the  reasoning  of  the  Court  ap- 
plies with  equal  force  to  our  own  statutes,  because 
of  the  similarity  of  the  provisions. 

The  Act  of  18G7  does  not  require  a  return  by 
the  jury  commissioners  of  the  drawing  of  jurors, 
but  only  by  the  sheriff.  Eaton  v.  Com  ,  supra, 
was  decided  under  the  Act  of  4th  April,  1807, 
which  required  returns  by  both  sheriff  and  com- 
missioners. The  omission  of  the  sheriff  to  return 
that  jurors  were  drawn  is  amendable. 

Dewerr   Spence,  2  Wh.  221. 
Com.  V.  Chaunoey,  2  Ashniead,  99. 
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Bat  it  is  bj  no  means  clear  that  the  return  in 
this  case  is  insnflBcient,  since  the  law  presumes 
that  a  sheriff  who  has  returned  his  writ  executed, 
has  proceeded  according  to  law. 
Com   V.Green  1  Asbmead,  292. 

Ohjection   to  personal   qualification  of  grand 
jurors  must  be  made  before  ifidictment  found. 
Com.  r.  Clarke,  2  Browne,  325. 
Com.  V,  Smith,  9  Mms,  107. 

The  136th  section  of  tlje  Act  of  1860  (Crim. 
Code),  as  amended  by  the  Act  of  1863,  may  be 
readily  made  to  harmonize  with  the  135th  section 
by  excluding  **  dwelling-houses"  from  the  purview 
of  the  word  "same"  in  the  second  clause  of  the 
first  mentioned  section.  The  obvious  intentix)n  of 
the  Commissioners  and  Legislature  was  to  define 
and  punish  the  offence  of  entering  a  "  dwelling- 
house  by  night,  with  or  without  hftsaking^^  with 
a  severe  penalty,  while  the  entering  of  such  a 
house  by  day  without  breaking,  or  any  of  the 
other  buildings  described  in  the  136th  section  by 
day  or  by  night  and  toiih  or  wilhoxd  breaking, 
which  are  not  so  serious  offences,  are  punished 
with  a  lighter  penalty. 

Even  if  the  word  "  or"  in  the  Act  of  1860  is 
to  l)e  read  "  and,"  still  the  prisoners  were  charged 
in  two  of  the  counts  of  the  indictment  with  break- 
ing awrf  entering,  and  as  they  were  convicted  on 
all  of  the  counts,  the  judgment  ought  not  to  be 
reversed. 

Oct.  23.  The  Court.  This  case  was  con- 
tested, step  by  step,  in  the  Court  below,  and 
pressed  wiih  marked  zeal  and  ability  here.  Tiie 
Commonwealth  was  met  at  the  threshold  of  its 
case  with  a  motion  to  quash  the  array  of  grand 
and  petit  jurors,  and  also  to  quash  the  indictment 
Both  motions  were  overruled,  and  this  action  of 
the  Court  below  forms  the  subject  of  the  first  and 
second  specifications  of  error.  We  will  consider 
briefly  the  reasons  assigned  in  support  of  these 
motions  respectively.  It  was  urged  that  there 
was  irregularity  in  regard  to  the  custody  of  the 
jury  wheel,  the  sealing  of  the  same,  and  in  the 
manner  in  which  the  keys  were  kept.  It  appears 
from  the  evidence  taken  in  support  of  the  chal- 
lenge to  the  array  that  the  wheel  was  dejiosited 
by  the  jury  commissioners  in  the  vault  of  the 
county  commissioner's  office,  after  being  first 
placed  in  a  chest,  and  the  chest  locked.  The  clerk 
of  the  county  commissioners  was  also  the  clerk 
of  the  jury  commissioners,  and  was  duly  sworn. 
It  was  therefore  in  the  actual  charge  of  their  own 
sworn  officer.  After  the  drawing  of  the  jurors 
for  the  February  Term,  the  sheriff  and  one  at 
least  of  the  jury  commissioners  sealed  the  wheel. 
The  other  jury  commissioner  was  not  sworn.  The 
sheriff  says :  "I  have  a  seal ;  Mr.  Etter  has  also 
a  seal :  my  seal  is  on  this  wheel.  These  impres- 
sions are  not  with  the  same  seal.  Two  seals  were 
there,  I  think — that  is  my  impression."     It  albo 


appeared  that  the  sheriff  kept  the  key  of  the 
wheel  in  his  desk  at  his  office,  to  which  his  son, 
who  is  his  deputy,  had  access.  The  desk  was  not 
kept  locked  all  the  time.  The  second  section  of 
the  Act  of  10th  of  April,  1867  (P.  L.  62 );  pro- 
vides that  "  the  said  jury  wheel,  locked  as  now 
required  by  law,  shall  remain  in  the  custody  of 
the  said  jury  commissioners,  and  the  k«jys  thereof 
in  the  custody  of  the  sheriff  of  said  county."  We 
must  give  this  section  a  reasonable  interpretation. 
It  does  not  designate  where  the  wheel  shall  be 
kept,  and  provides  no  place  in  which  the  jury 
commissioners  may  deposit  it.  It  was  not  in- 
tended that  they  shall  carry  it  to  their  private 
residences.  In  many  instances  they  reside  several 
miles  from  the  county  seat.  Its  removal  from  the 
seat  of  justice  would  be  as  inconvenient  as  unne- 
cessary. It  is  difficult  to  see  what  better  disposi- 
tion these  commissioners  could  have  made  of  the 
wheel  than  to  deposit  it  in  a  vault  attached  to  one 
of  the  public  offices,  where  it  was  under  the  im- 
mediate charge  of  their  own  officer.  It  was  clearly 
in  their  custody  within  the  meaning  of  the  law. 
The  objection  that  the  wheel  was  not  properly 
sealed  is  not  made  out  by  the  proof.  The  onus 
was  upon  the  party  making  the  challenge,  and  it 
has  not  been  sustained.  In  Brown  v.  Com.  (23 
P.  F.  S.  322)  there  was  proof  that  the  wheel 
was  not  sealed  as  required  by  law.  Here  there 
was  positive  proof  that  the  sheriff  and  one  com- 
missioner did  seal,  and  no  proof  that  the  other 
did  not.  It  was  the  duty  of  the  plaintiffs  in  error 
to  have  called  the  other  commissioner.  That  he 
also  sealed  is  probable  from  the  testimony  of  the 
sheriff.  In  the  absence  of  any  negative  proof  the 
presumption  is  that  his  duty  in  this  rchpect  was 
properly  performed.  The  sheriff  had  the  custody 
of  the  key.  In  that  the  law  was  complied  with. 
We  think,  however,  that  it  was  carelessly  kept ; 
officers  charged  with  such  delicate  duties  cannot 
be  too  exact  in  the  performance  of  them.  A 
prudent  regard  for  the  public  interest  requires 
that  the  key  of  the  jury-wheel  should  be  kept 
where  it  is  not  accessible  to  any  one  but  the  per- 
son charged  with  ils  custody.  We  do  not  see 
much  force  in  the  further  objection  that  the  min- 
imum number  of  an  Oyer  and  Terminer  panel, 
viz.,  forty-eight,  were  not  in  point  of  fact  sum- 
moned. One  of  the  names  drawn,  from  the  wheel 
was  returned  by  the  sheriff  *'  not  found,"  and  one 
as  "dead."  This  of  course  reduced  the  panel  to 
that  extent.  Section  113  of  the  Act  of  I4th  of 
April,  1834  (P.  L.  39),  requiring  forty -eight  jurors 
to  be  summoned  and  returned  as  petit  jurors  in 
the  Oyer  and  Terminer  must  be  read  in  connection 
with  sections  118^  119,  and  125  of  said  Act. 
Section  113  refers  to  the  venire,  and  the  manifest 
meaning  of  it  is  that  the  venire  shall  require  that 
at  least  forty -eight  jurors  shall  be  drawn.  Section 
118  provides  that  so  many  persons  bhuli  be  drawn 
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as  shall  be  required  by  the  writ  of  venire.  By 
section  1 1 9  the  slips  containing  the  names  of  per- 
sons removed  or  dead  are  to  be  destroyed,  and 
other  names  to  be  drawn  in  their  stead  until  the 
panels  are  complete.  This  of  course  means  where 
the  death  or  removal  of  the  persons  whose  names 
'  are  drawn  was  known  to  the  sheriff  and  commis- 
sioners at  the  time  of  the  drawing.  The  125th 
section  provides  that  the  sheriff  shall  summon,  at 
least  ten  days  before  the  return  day  of  the  venire, 
the  persons  whose  attendance  shall  be  thereby  re- 
quired. Taken  together,  we  do  not  think  that 
these  provisions  of  the  Act  of  1834,  require  more 
than  that  forty -eight  names  shall  be  drawn  from 
the  wheel,  and  that  in  the  absence  of  any  knowl- 
edge at  the  time  that  any  of  the  persons  whose 
names  are  so  drawn  are  dead  or  removed,  the 
sheriff  shall  summon  so  many  thereof  as  can  be 
found  within  the  county.  This,  we  believe,  has 
been  the  practice  generally  throughout  the  State, 
and  is  entirely  consistent  with  Poust  v.  Com.  (9 
Casey,  338)  In  that  case  forty-eight  persons 
were  summoned,  but  one  of  them  was  disqualiGed 
by  reason  of  not  residing  within  the  county  and 
being  an  alien.  He  was  therefore  not  a  juror, 
and  of  no  more  service  than  the  persons  returned 
by  the  sheriff  in  this  case  as  '*not  found"  and 
"  dead."  It  is  not  a  right  of  a  defendant  to  have 
forty-eight  jurors  in  actual  attendance  in  the  Oyer 
and  Terminer.  If  all  are  summoned  and  attend, 
the  Court  may  excuse  some  of  them,  and  this  can- 
not be  assigned  for  error.  (Jewell  v.  Com.  10 
Harris,  94.)  Nor  can  a  defendant  be  prejudiced 
thereby.  It  does  not  impair  his  right  of  challenge. 
He  has  a  right  to  his  peremptory  challenges  and 
as  many  more  as  he  can  show  cause  for,  while 
special  venires  are  provided  by  law  in  case  the 
panel  should  be  exhausted.  It  was  clearly  no 
ground  of  challenge  that  the  sheriff  and  jury 
commissioners  did  not  destroy  the  slips  containing 
the  names  of  the  jurors  absent  or  deceased,  and 
draw  others  in  their  stead.  Jt  does  not  appear 
that  such  death  or  absence  was  known  to  either 
the  sheriff  or  jury  commissioners  when  the  names 
were  drawn.  There  was  therefore  no  omission  of 
duty  on  their  part ;  nor  do  we  see  any  force  in 
the  further  objection  that  the  names  of  persons 
exempted  at  the  February  Term  from  Ferving  as 
jurors  were  not  returned  to  the  wheel  at  the  time 
the  present  panel  was  drawn.  The  135th  section 
of  the  Act  of  14th  April,  1834  (P.  L.  364), 
provides  that  "  the  name  of  every  person  selected, 
drawn,  summoned,  and  making  default  as  afore- 
said, also  the  name  of  evei7  jjerson  who  shall  be 
excused  from  serving,  shall  be  returned  by  the 
sheriff  &nd  commissioners  to  the  wheel  from  which 
it  was  taken  at  the  time  of  the  next  drawing  from 
the  said  wheel  for  any  of  the  Courts  of  such 
county,"  etc.  This  duty  was  neglected.  The 
names  were  not  returned  to  the  whed  a.   they 


should  have  been.  But  we  are  unable  to  ^ee  h« 
the  defendants  were  injured  by  this  omission  I 
is  a  matter  of  which  tliev  have  no  right  to  com- 
plain. This  section  of  the  Act  of  1831  was  in- 
tended to  secure  equality  in  the  performance  of 
jury  duty,  and  was  not  for  tbe  purpose  of  keeping 
the  names  in  the  jury  wheel  for  the  bene6t  of  de 
fendants.  They  have  no  such  right ;  otherwise  a 
person  who  should  be  tried  at  the  commencement 
of  the  year  would  possess  superior  advantages 
over  those  tried  at  its  close,  when  the  wheel  is 
comparatively  empty.  It  was  urged,  however, 
that  the  array  should  be  quashed,  because  '*it 
does  not  appear  from  the  return  to  the  precept 
that  die  jurors  were  legally  drawn,  how  they 
were  drawn,  or  that  they  were  in  fact  drawn  at 
all.  Nor  does  it  appear  from  the  record  that 
they  were  legally  summoned."  I  have  examined 
the  record  with  some  care  and  it  discloses  no 
return  to  the  venire  by  the  jury  commissioners. 
This  is  certainly  an  irregularity.  It  should  appear 
from  the  record  that  the  names  of  the  panel  were 
drawn  from  the  wheel  in  the  manner  required  by 
law.  This  can  only  appear  by  the  return  of  the 
sheriff  and  jurv  commissioners.  It  is  true  the  Act 
of  Assembly  does  not  require  the  jury  commis- 
sioners to  return  the  venire.  But  this  is  a  com 
mon  law  duty,  and  needs  no  legislative  command 
It  18  the  duty  of  e^ery  ofiScer  to  whom  a  writ  is 
directed  to  make  return  of  tiie  manner  of  its  ex 
ecution,  and  such  return  is  the  appropriate  evi- 
dence of  that  fact.  This  omission  could  and 
ought  to  have  been  supplied  in  the  Court  below 
as  soon  as  its  attention  bad  been  called  to  it  by 
an  order  upon  the  jury  commissioners  to  return 
the  venire.  It  was  but  an  amendment  of  the  re- 
cord, and  a  record  may  be  amended  even  after  writ 
of  error  or  certiorari  lodged  in  the  oflSce.  (In  re 
Election  of  Sheppard,  27  P.  F.  S.  297)  Serious 
as  this  irregularity  is  wo  would  hesitate  to  re- 
verse upon  this  ground,  especially  in  view  of  the 
Act  of  21st  of  February.  1804  (6  Smith,  11: 
Purdon  388,  pi.  56)  and  the  construction  which 
said  Act  received  in  Dyott  v.  Com.  (5  Wharton, 
67).  The  error  is  more  formal  than  substantial, 
and  the  Court  below  appears  to  have  had  such 
evidence  before  it  bA  satisfied  its  conscience  that 
the  law  had  been  complied  with  in  all  important 
particulars.  Yet  as  this  judgment  must  be  re- 
versed for  other  reason.%  it  is  proper  to  call  atten- 
tion to  what  we  regard  as  a  loose  and  careless 
practice. 

What  has  been  said  applies  as  well  to  the  mo- 
tion to  quash  tiie  tudfctment  as  to  the  challenge 
to  the  array.  In  support  of  the  former  motion, 
there  was,  however,  the  additional  reason  that 
two  of  the  grand  jurors  were  stockholders  in 
the  National  Bank  of  Chambersburg.  This  wag 
no  ground  to  quash  the  indictment  It  might 
have  been  a  ground  of  challenge  as  to  the  par- 
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ticalar  jurors.  It  is  well  settled  that  a  grand 
juror  may  be  challenged  for  cause.  This  is  the 
current  of  the  English  authorities.  It  was  al- 
lowed in  this  country  in  the  trial  of  Col.  Burr, 
and  in  this  State  in  an  Oyer  and  Terminer  case 
tried  before  Tilghman,  C.  J.,  and  Breckenridge, 
J.,  in  1814  (2d  Browne,  325).  We  see  no  merit 
in  the  third  specification.  The  witness,  John  L. 
Black,  had  sufficiently  identified  the  defendant, 
Johnston,  to  permit  his  statement  in  regard  to 
the  satchel  to  go  to  the  jury,  and  it  was  not  com- 
petent for  the  defendants'  counsel  to  interrupt 
the  examination  in  chief  at  this  point  in  order  to 
inquire  into  the  opportunities  of  the  witness  of 
knowing  Johnston.  Such  cross-examination  was 
competent,  but  not  at  that  particular  time.  The 
fourth,  fifth  and  sixth  specifications  are  also 
without  merit,  and  need  not  be  discussed.  The 
admission  of  the  "jury  record,"  referred  to  in 
the  seventh  specification  was  of  doubtful  pro- 
priety, as  it  was  not  sworn  to,  and  does  not  ap- 
pear to  ha?e  been  kept  in  pursuance  of  any  act 
of  Assembly.  The  offer  was  to  the  court,  not  to 
the  jury,  and  is  unimportant.  The  eighth  speci- 
fication is  wholly  unsustained.  The  order  in 
which  counsel  shall  sum  up  is  in  the  discretion  of 
the  Court  below,  and  is  not  assignable  for  error. 
The  learned  judge  was  right  in  declining  to  affirm 
the  defendant's  first  point,  referred  to  in  the  ninth 
specification.  The  evidence  for  the  Common- 
wealth, if  believed  by  the  jury,  was  sufficient  to 
make  out  the  charge  of  burglary,  either  at  com- 
mon law  or  under  the  statute. 

There  was  error  in  the  answer  to  the  defend- 
ant's second  point  embraced  m  the  tenth  specifi- 
cation, but  it  was  in  their  favor.  They  have 
therefore  no  cause  of  complaint.  We  might  well 
stop  there,  but  as  this  case  must  go  back  for  an- 
other trial,  we  deem  it  our  duty  to  indicate  the 
principles  upon  which  this  branch  of  it  should  be 
ruled.  It  is  established  by  numerous  authorities, 
that  there  may  be  a  constructive  breaking.  This 
may  be  done  by  an  act  in  fraudem  legis,  or  by 
fraud  not  carried  on  under  cloak  of  legal  process. 
Accordingly  it  has  been  held  that  where  thieves 
came  to  a  house  in  the  night  time,  with  intent  to 
commit  a  robbery,  and  knocking  at  the  door,  pre- 
tending to  have  business  with  the  owner,  and 
being  by  such  means  let  in,  robbed  him,  they 
were  guilty  of  burglary  (Le  Motts'  Case,  Rel. 
42  ;  1  Hawk.  P.  C.  129 ;  2  Russell  on  Crimes,  9  ; 
1  Hale ;  Arch.  C.  L.  vol.  2,  p.  269).  The  evi- 
dence for  the  Commonwealth  upon  this  point 
was,  that  the  defendants  (plaintiffs  in  error), 
came  to  the  door  of  Mr.  Messersmith's  house  after 
dark  on  the  evening  of  the  24th  of  March  last. 
The  witness,  Kinderline,  says :  "  I  opened  the 
door,  and  Kollaiid  and  another  man  were  out- 
side. -  ,  .  I  did  not  know  the  other  man. 
Holland  asked  me  whether  Mr.  Messersmith  was 


in.  I  said  he  was  not,  that  he  had  just  walked 
out.  He  said  he  would  like  to  see  Messersmith  ; 
that  he  had  a  friend  from  New  York  who  wanted 
to  transact  a  little  business  with  him.  He  intro- 
duced his  friend  as  Mr.  Johnston.  ...  He 
said  good-evening  ;  perhaps  we  will  call  later  in 
the  evening."  They  did  call  about  twenty  min- 
utes afterwards,  rang  the  bell,  and  were  admitted 
by  Mr.  Kinderline.  Messersmith  had  returned, 
and  they  were  shown  into  his  room  Holland 
introduced  Johnston  as  the  man  of  whom  he 
had  previously  been  speaking  to  Messersmith  in 
regard  to  the  purchase  of  a  farm.  Some  other 
conversation  occurred  in  reference  to  matters  of 
alleged  business,  when  Mr.  Messersmith  was  sud- 
denly seized,  and  the  robbery  attempted.  There 
was  evidence  here  to  go  to  the  jury  of  a  con- 
structive breaking;  of  a  trick  and  a  fraud  by 
means  of  which  the  defendants  had  obtained  ad- 
mission to  the  house.  The  learned  judge  of  the 
court  below  evidently  regarded  the  first  attempt 
to  enter  as  a  trick,  but  held  that  inasmuch  as 
they  did  not  obtain  admission  then,  but  went 
away  and  returned  in  the  course  of  twenty  min- 
utes, and  were  admitted  without  any  further  ref- 
erence to  their  pretended  business,  such  entry  was 
not  a  constructive  breaking.  This  was  error.  It 
was  for  the  jury  to  say  whether  upon  all  the  evi- 
dence they  believed  the  first  call  at  Mr.  Messer- 
smith's house  was  for  the  purpose  of  gaining  ad- 
mission by  fraud  and  artifice  with  intent  to  com- 
mit a  felony  therein  ;  and  whether  the  second 
call,  when  they  actually  obtained  admission,  was 
a  part  of  the  same  transaction,  in  pursuance  of 
such  previously  formed  design. 

The  learned  judge  was  right  in  refusing  to 
affirm  the  prisoners'  third  point.  But  it  was 
error,  as  has  already  been  stated,  to  say  that 
there  "is  not  such  evidence  of  fraud  or  trick 
practised  by  the  prisoners  to  gain  admission  into 
the  house  as  will  constitute  a  breaking."  It  was 
also  error  to  say  in  the  same  sentence  that ''  the 
entry  of  the  prisoners  may  have  been  a  burglari- 
ous entry  without  breaking."  There  is  no  such 
thing  as  burglary  in  Pennsylvania  without  a 
breaking,  either  actual  or  constructive.  We 
shall  refer  to  this  more  fully  when  we  come  to 
the  last  assignment  of  error. 

The  answer  to  the  fourth  point  was  error. 
The  mere  unlatching  or  breaking  of  a  door  in  an 
attempt  to  escape  is  not  burglary  in  this  State. 
We  do  not  think  it  was  ever  so  at  common  law. 
It  is  true,  it  was  at  one  time  asserted  to  be  so  by 
Lord  Bacon,  and  other  eminent  English  lawyers, 
but  it  was  denied  by  authority  of  equal  weight, 
notably  by  Sir  Matthew  Hale,  by  Lord  Holt,  and 
by  Trevor,  C.  J.,  in  Clark's  Case  (2d  East's  P  C. 
ch.  15),  in  1  Hale,  554,  where  it  is  said,  *'  if  a  man 
enter  in  the  night  time  by  the  doors  open,  with 
the  intent  to  steal,  and  is  pursued,  whereby  he 
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opens  another  door  to  make  his  escape,  this,  I 
think,  is  not  burglary,  for  f regit  et  exivit  non 
/regit  et  intravit."  (And  see  Black.  Com.  vol.  4, 
p.  230.)  This  diflference  of  opinion  among  emi- 
nent jurists  in  England  led  to  the  passage  of  the 
statute  of  12  Anne,  which  after  referring  to  the 
doubt  upon  the  subject,  provides  that  a  breaking 
out  of  a  dwelling-house  by  a  burglar  in  the 
night  time  in  an  attempt  to  escape  was  a  suffi- 
cient breaking  to  sustain  a  conviction.  This 
statute  was  subsequently  repealed  by  the  statute 
of  7  and  8  Geo.  4,  ch.  27,  and  re-enacted  by  7 
and  8  Geo.  4,  ch.  29. 

The  passage  of  the  statute  of  12  Anne  is  strong 
evidence  that  it  was  not  the  common  law.  No 
such  statute  was  ever  enacted  in  Pennsylvania, 
and  I  am  not  aware  of  any  decision  recognizing 
such  a  rule  here.  In  the  fifth  report  of  the  English 
commissioners  on  criminal  law,  we  find  the  fol- 
lowing remarks  on  burglary,  which  are  so  forcible 
and  bear  so  directly  upon  this  point,  as  to  justify 
their  admission  here :  "  By  the  statute  of  12 
Anne,  ch.  1,  §  7  (nubsequently  repealed  and  re- 
enacted)  the  crime  of  burglary  was  extended  to  the 
case  of  an  offender  who  having  committed  felony  in 
a  dwelling-house,  or  having  entered  therein  with 
intent  to  commit  a  felony,  afterwards  broke  out 
of  such  dwelling-house  in  the  night-time.  This 
extension  does  not,  we  think,  rest  upon  just  prin- 
ciples. After  a  felony  has  been  committed  within 
the  dwelling-house,  the  offence  is  not  in  reality 
aggravated  by  lifting  the  latch  of  a  door,  or  the 
sash  of  a  window,  in  the  night  time,  in  order  to 
enable  the  offender  to  escape  A  breaking  out, 
indeed,  may  be  an  innocent  act,  as  it  may  be 
committed  by  one  desirous  of  retiring  from  the 
further  prosecution  of  a  crime,  and  the  extension 
of  the  law  of  burglary  to  such  a  case  is  not  war- 
ranted by  the  principles  upon  which  the  law  is 
founded,  inasmuch  as  a  eircumstttncenot  essential 
to  the  guilt  of  the  offender,  or  the  mischief  of 
the  act  is  made  deeply  essential  to  the  crime.  It 
is  ineffectual,  even  with  a  view  to  the  object  pro- 
posed ;  the  pretext  for  this  conviction  fails  in 
the  absence  of  a  breaking  out,  which  is  a  casual 
and  uncertain  circumstance." 

The  thirteenth  and  fourteenth  specifications 
raise  a  question  that  is  not  frte  from  difficulty. 
It  is  not  error  to  refuse  to  affirm ythe  defendants' 
seventh  point,  for  the  reason  that  two  of  the 
counts  of  the  indictment  charge  the  offence  of 
burglary  at  common  law,  to  wit,  the  breaking  and 
entering  of  a  dwelling-house  in  the  night  time 
with  intent  to  commit  a  felony  But  the  case 
requires  from  us  a  construction  of  the  135lh  sec- 
tion of  the  Act  of  31st  March,  1>60  (P.  L.  415), 
and  of  the  second  section  of  the  Act  of  22d 
April,  1863  (P.  L.  631).  The  first  named  act 
provides  that  if  any  person  shall  by  night  wilfully 
and  maliciously  break  or  enter  into  any  dwelling- 


house  .  .  with  an  intent  to  commit  any  felony 
whatever,  whether  the  felonious  intent  be  executed 
or  not,  the  person  so  offending  shall,  on  convic- 
viction,  be  deemed  guilty  of  ifelonious  burglary, 
etc.  etc  It  will  be  seen  that  by  the  terms  of  this 
act  an  entry,  without  breaking,  in  the  night  time 
constitutes  felonious  burglary.  Then  came  the 
Act  of  1863,  before  mentioned,  which  provides 
that  if  any  person  shall  in  the  day  time  break 
and  enter  any  dwelling  house  .  .  or  wilfully 
and  maliciously,  either  by  day  or  by  mghtwithor 
without  breaking,  enter  the  same  with  intent  to 
commit  any  felony  therein,  the  person  so  offending 
shall  be  guilty  of  felony,  etc.  I  have  given  so 
much  of  each  act  as  relates  to  dwelling-houses. 
The  learned  Judge  of  the  Court  below  held  that 
the  Act  of  1863  was  ''intended  to  punish  and 
provide  for  the  breaking  and  entering  a  dwelling- 
house  by  daytime,  and  of  other  buildings  by  day 
or  by  night.  Any  other  reading  of  this  section 
makes  it  cover  what  was  burglary  at  common 
law,  which  was  not  the  legislative  intent.''  The 
Act  of  1863  is  an  exact  rescript  of  the  136th 
section  of  the  Act  of  31st  March,  1860,  with  the 
exception  that  the  words  "  with  or"  are  interpo- 
lated so  as  to  make  it  read  **  wilfully  and  mali- 
ciously, either  by  day  or  by  night,  toith  or  with- 
out breaking,  enter  the  same,"  etc.  That  the 
136th  section  of  the  Act  of  1860  was  intended  to 
apply  to  cases  where  the  breaking  takes  place  in 
the  daytime,  or  there  is  an  entry  by  day  or  night, 
without  breaking,  with  intent  to  commit  a  felony, 
is  manifest.  This  was  the  view  taken  of  it  by  this 
Court  in  Hollister  v.  Com.  (10  P.  F.  Sm.  106). 
But  the  Act  of  1863  supplied  the  aforesaid  sectioo 
of  the  Act  1 860,  and  extends  to  an  entry  by  night, 
with  or  without  breaking.  Then  as  to  the  136th 
section  of  the  Act  of  1860.  By  its  terms  it 
makes  an  entry  at  night,  with  or  without  break- 
ing, felonious  burglary.  If  we  construe  this  act 
literally,  it  is  supplied  by  the  Act  of  1863,  and  the 
crime  of  felonious  burglary  no  longer  exists  by 
statute  in  this  State.  The  offence  is  reduced  to 
the  grade  of  an  ordinary  felony,  punishable  by 
four  years'  imprisonment.  For  it  is  impossible  for 
two  statutes  defining  exactly  the  same  offence,  the 
one  punishing  it  as  felonious  burglary,  and  the 
other  as  a  simple  felony,  to  stand  together.  Under 
which  statute  shall  a  prisoner  be  sentenced  ?  How 
shall  he  be  tried  ?  In  the  Quarter  Sessions,  or  the 
Oyer  and  Terminer  ?  These  are  matters  that 
must  not  be  left  to  conjecture,  to  be  guessed  at 
upon  the  trial,  or  decided  upon  the  caprice  of  the 
judge.  It  is,  therefore,  our  duty  to  put  such  a 
construction  upon  these  statutes  as  will  most 
effectually  carry  out  the  legislative  intent,  and 
produce  a  consistent  and  harmonious  system.  In 
view  of  all  this  legislation  we  have  no  doubt  it 
was  the  intention  of  the  Legislature,  by  the  136(h 
section  of  the  Act  of  1860,  to  define  and  puui&h 
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the  common  law  offence  of  burglary,  and  that  the 
word  ** or"  m  said  act  "break  or  enter"  was  in- 
trodaced  by  mistake  or  inadvertence.  For  the 
succeeding  section  (136th)  of  said  act  proceeded 
to  punish  the  offence  of  entering  a  dwelling-house 
in  the  night  time  without  breaking.  It  is  made  a 
lighter  offence — a  simple  felony,  punishable  by 
four  years  imprison nient.  To  read  t^e  135th 
section,  therefore,  to  break  or  enter  is  inconsist- 
ent with  the  136th  section.  We  are,  therefore, 
led  to  the  conclusion  that  the  word  •*  or"  in  the 
135th  section  should  be  read  "  and,"  which  would 
make  the  offence  that  of  burglary  at  common  law 
Such  a  mode  of  construing  a  statute  is  not  with- 
out  precedent  It  was  done  by  this  Court  in 
Murray  v.  Keys  (11  Casey,  384),  Bollin  v.  Shi- 
ner (2  Jones,  205),  Foster  u  Com.  (8  W.  &  S 
77).  It  is  said  in  Dwarris  on  Statutes,  772,  that 
•and"  is  not  always  to  betaken  conjunctively. 
It  is  sometimes  in  the  fair  and  rational  construc- 
tion of  a  statute  to  be  read  as  if  it  were  **  or," 
and  taken  disjunctively  and  distributively.  Giv- 
ing to  the  135th  section  of  the  Act  of  1860  the 
construction  we  have  indicated,  it  harmonizes  per- 
fectly with  the  136th  section  of  the  same  act  so 
far  as  relates  to  dwelling-houses ;  the  former  pun- 
ishing as  felonious  burglary  the  common  law 
offence  of  breaking  and  entering  a  dwelling-house 
in  the  night  time  with  intent  to  commit  a  felony, 
and  the  other  punishing  a  lesser  offence,  partak- 
ing of  the  nature  of  burglary,  viz.:  where  the 
breaking  takes  place  in  the  day  time,  or  there  is 
an  entry  by  day  or  by  night  without  breaking. 
Then  we  have  the  Act  of  22d  April,  1863,  the 
second  section  of  which  interpolates  the  words 
•'  with  or"  into  the  136th  section  of  the  Act  of 
1860,  yet  in  all  other  respects  leaves  the  latter 
act  intact.  What  was  the  legibhuive  intent  in 
the  Act  of  1863?  Was  it  intended  that  the 
words  "  with  or"  should  apply  to  dwelling- 
houses?  The  whole  subject  was  completely  cov- 
ered by  the  legislation  contained  in  the  I35th 
and  136th  sections  of  the  previous  Act  of  i860. 
They  provide  for:  (1)  breaking  and  entering  by 
night;  (2)  breaking  and  entering  by  day,  and 
(3)  entering  by  day  or  by  ni<:;ht  without  break- 
ing. There  was,  therefore,  no  reason  why  the 
Words  "  with  or"  should  be  applied  to  dwelling- 
houses,  but,  on  the  contrary,  ample  reason  why 
they  should  not  It  will  be  observed  that  the 
130th  s(Ction,  with  the  single  exception  of  dwel- 
ling-houses, relates  to  a  class  of  buildings  entirely 
diilerent  from  those  embraced  in  the  135th  sec- 
tion. As  to  such  buildings  it  is  not  difficult  to 
see  why  the  Legislature  enlarged  the  offence  by 
the  Act  of  1863,  so  as  to  make  it  the  entering 
cither  by  day  or  by  night,  with  or  without  break- 
ing. 

We  are  of  opinion  that  as  to  the  135th  section 
the  word  **  or"  must  be  read  ''  and,"  and  that  the 


words  "  with  or"  in  the  second  section  of  the  Act 
of  22d  April,  1863,  were  not  intended  to  apply 
to  dwelling-houses.  This  construction  makes  the 
legislation  referred  to  a  consistent  and  harmonious 
whole 

We  are  not  surprised,  in  view  of  the  wording  of 
the  135th  section  of  the  Act  of  1860,  that  the 
learned  Judge  of  the  Court  below  instructed  the 
jury  in  answer  to  the  defendants'  fifth  point,  that 
there  could  be  a  conviction  under  the  counts  which 
charged  an  entry  without  breaking.  But  under 
the  construction  which  we  have  placed  upon  said 
section,  it  was  in  error 

The  judgment  is  reversed  and  set  aside,  and  the 
record  remitted  to  the  Oyer  and  Terminer  for 
another  trial.  And  it  is  further  ordered  that  the 
inspectors  and  wardens  of  the  Eastern  Peniten- 
tiary, at  the  city  of  Philadelphia,  surrender  the 
bodies  of  Ralph  L.  Rolland  and  B.  Johnston,  the 
plaintiffs  in  error,  to  the  High  Sheriff  of  Franklin 
County  for  custody  and  trial  in  due  course  of  law. 
Per  Curiam. 

Opinion  by  Paxson,  J.  Williams  and  Shars- 
wooD,  JJ.,  absent. 


©ommott  13Ieaj5— Uato^ 


C.  p.  No.  3.  Dec.  4. 

Bnilding  Association  v.  George. 
Building  association  mortgage — Fines  for  non- 
payment   of  interest    when    due — Usvry — 
Penalties  authorized  by  by-laws  not  usurious 
Rule  to  open  judgment,  set  aside  assessment 
of  damages  and  lev,  fa  ^  and  let  defendant  into 
a  defence. 

Scire  facias  on  a  building  association  mort- 
gage, in  the  ordinary  form,  conditioned  for  the 
monthly  payment  of  interest  and  dues,  and  of 
such  fines  as  might  be  imposed  under  the  consti- 
tution and  bylaws  of  the  association.  Judgment 
was  obtained  for  want  of  an  affidavit  of  defence. 
In  computing  damages  there  were  included 
monthly  penalties  of  5  per  cent ,  calculated  at 
that  rate  upon  each  month's  dues  that  were  un- 
paid, and  for  every  succeeding  month  that  they 
remained  unpaid.  The  by-law  on  which  this 
claim  was  founded  read  as  follows : — 

"  Each  and  every  stockholder  or  trustee  who  shall 
neglect  or  refuse  to  pay  hia  or  hor  montiily  daes  and 
interest  as  often  as  the  same  shall  become  due  and 
payable,  shall  forfeit  and  pay  the  additional  sura  of 
live  cents  monthly  on  each  and  every  dollar  due  by 
him  or  her." 
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L.  Hirst,  for  the  rule.  The  assessment  of 
fines  as  above  was  unauthorized.  After  a  fine 
for  one  month  was  inflicted  the  power  of  the 
association  to  fine  again  for  the  same  month  was 
exhausted  The  depositions  show  that  we  are 
willing  to  pay  the  amount  admitted  to  be  due. 

Krumbha^r,  contra.  The  fines  are  not  exces- 
sive, being  authorized  by  the  by-law  {supra) 
Each  case  of  this  sort  depends  on  the  charter  and 
by-laws  of  the  association  ^  Under  the  Act  of 
Assembly,  premiums  or  fines  charged  by  building 
associations  are  not  usurious. 

fc.  A  V. 

Rule  discharged. 

[See  Association  v.  Keller,  2  Webklt  Notes,  29; 
Association  v.  Newratk,  Id.  95.] 


C.  P.  No.  4.     Mayberry  v.  Oerber.  Dec  16. 

Practice — Appeal  from  magistrate  in  action  for 

wages  of  manual  labor — Security  for  debt  and 

costs— Act  of  April  20,  1876. 

Rule  to  show  cause  why  appeal  should  not  be 
stricken  off. 

The  transcript  showed  that  the  judgment  before 
the  alderman  was  for  **  work  and  labor  done,"  and 
the  plaintiflPs  afiSdavit  in  support  of  the  present 
rule  stated  that  the  claim  was  for  ''wages  of 
manual  labor."  The  defendant  entered  bail  for 
costs  only. 

K,  J.  TeneVj  for  the  rule. 

Under  the  Act  of  20  April,  1876  (Purd.  Dig. 
Supplement,  2083),  the  defendant  in  such  case  is 
required  to  give  security  for  the  debt  as  well  as  for 
costs. 

Groasdale,  contra. 

The  Court,  Leave  given  defendant  to  perfect 
his  appeal  within  one  week. 

[See  Ryan  v.  MoDonough.  ante,  44.] 


C.  P.  No.  4.  Snplee  v.  Harley.  Dec.  16. 

Affidavit  of  defence — Lease — Surrender,  suffi- 
cient allegation  of 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Covenant  to  recover  rent  reserved  in  lease. 

The  copy  of  lease  filed  showed  a  letting  by  the 
plaintiff  to  the  defendant  for  the  term  of  six 
months  from  May  1,  1876 ;  the  arrears  claimed 
were  for  August,  September,  and  October,  1876. 
The  affidavit  of  defence  alleged  that  the  defend- 
ant had  rented  the  premises  described  in  the  lease 
for  the  sura  named  therein,  to  use  as  a  boarding- 
house  J  that  on  June  30,  1876,  the  defendant  sur- 
rendered the  same  to  the  plaintiff,  who  took  pos- 
session, and  therein  conducted  a  boarding  house; 


that  the  taking  of  possession  was  without  quali- 
fication, and  with  no  notice  whatever  of  any 
claim  on  the  part  of  the  plaintiff  to  bold  the 
defendant  liable  for  any  difference  between  the 
profits  he  might  realize  from  the  premises,  and 
the  rental  reserved  in  the  lease. 

C,  E.  Morgan,  Jr.,  for  the  rule. 

The  affidavit  states  matter  of  law,  rather  than 
fact.  It  does  not  state  facts  which  amount  to  an 
acceptance  of  a  surrender. 

[THAYEa,  P.  J.  The  defendant  might  have 
been  more  ingenuous,  but  we  think  this  defence 
is  colorable  enough  to  preclude  judgment.] 

Rule  discharged. 


C.  P.  No.  4  McGlensey  v.  LandiB.  Nov.  18. 
Attachment  under  Act  of  1869 — Insolvency  of 
purchaser  at  time  of  purchase,  not  legal  fraud. 

Rule  to  dissolve  attachment,  Issued  under  Act 
of  17th  March,  1869. 

Assumpsit.  The  affidavit  on  which  the  at- 
tachment was  issued,  set  forth  that  in  July  and 
August,  1876,  the  defendant  bought  of  the  plain- 
tiff molasses  to  the  value  of  $1898.22,  for  cash, 
and  immediately  upon  receipt  of  the  goods,  de- 
livered them  to  another  party  to  whom  he  had 
sold  them  prior  to  making  the  purchase ;  that  at 
the  date  of  the  purchase,  the  defendant  was  in- 
solvent, but  concealed  that  fact ;  that  he  had 
property  which  he  fraudulently  concealed,  having 
stored  200  barrels  of  molasses  at  No.  115  Arch 
Street,  Philadelphia,  while  he  had  a  warehouse  of 
his  own  on  Wood  Street,  in  the  same  city. 

The  sheriff's  return  showed  service  upon  the 
garnishees  only. 

J.  Rich  Qrier,  for  the  rule. 

The  affidavit  is  defective  because  it  is  too  gen- 
eral, and  because  the  provisions  of  the  Act,  that 
defendant  shall  be  served,  and  an  inventory  shall 
be  attached,  have  not  been  complied  with. 

[Thayer,  P  J.  The  simple  fact  that  a  man 
is  insolvent  when  he  buys  goods,  is  not  fraud 
legally] 

P  S  Ransford,  contra. 

Attachment  dissolved. 

[As  to  particularity  reqaired  in  an  affidavit  to  sup- 
port an  attacliuieiit  under  the  Act  of  1SG9,  see  Chaste 
r,  Lennox,  2  Wkekly  Notes,  487,  and  cases  cited  iu 
note.] 


C.  P.  No.  4.      Chestnnt  v.  Meace.  Dec.  4. 

Execution — Exemption — Appraisement — Whe* 
ther  a  demand  for  exemption  is  made  in  time, 
is  for  the  sheriff  to  decide  upon  his  own  respon- 
sibility— Appraisement  set  aside  for  inade- 
quacy. 

Rule  to  set  aside  appraisement  and  exemption. 
Under  a  writ  of  fieri  facias  the  sht^riff  hud 
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leTied  npon  the  contents  of  a  stable  belonging  to 
the  defendant.  On  the  day  of  sale,  after  adver- 
tisement, and  after  the  hour  appointed  for  the 
sale  to  commence,  tne  defendant  claimed  the  ben- 
eit  of  the  $300  exemption  law,  and  demanded  an 
appraisement  The  deputy  sherifif  allowed  the 
GJtemption,  and  the  goods  were  appraised  at  $350. 
Depositions  were  read  showing  that  the  goods 
were  undervalued. 

Wm  Hopple,  Jr,,  for  rule.     The  demand  for 
appraisement  is  too  late  after  advertisement. 
Com moD wealth  v.  Bojd,  G  Sm.  402. 
Kensel  v,  Kern,  4  Phila.  86. 
1  T.  &  H.  Prac.  part  ii.,  p.  815. 

[Thaykr,  P  J.  It  has  been  our  uniform  prac- 
tice to  leave  such  a  question  to  the  sheriff.  His 
duty  is  to  allow  or  refuse  the  exemption  upon  his 
own  responsibility. 

Elcock,  J.  There  is  nothing  upon  the  record 
Dpou  which  we  can  act.] 

The  depositions  show  the  poods  were  of  much 
greater  value.  The  appraisement  should  be  set 
aside  for  inadequacy. 

B.  Hunn,  Jr  ,  contra. 

Rule  granted  for  re  appraisement. 

(  Cf.  Staples  a.  Wells  2  Weekly  Notes,  139.  J 


C.  P.  No.  4.  Dec  7,  8. 

Edwards,  Adm*r  o.  t.  a.,  v  Franklin  Fire 
Insurance  Co 
Insurance — Contract — Limitation  in  policy  an 
to  return  of  deposit  money — Divestiture  of 
title  to  policy  of  fire  insurance  by  sherxff^s 
sale  of  the  premises  insured. 
Case  stated 

The  fac»s  agreed  upon  were  as  follows : — 
Thomas  Edwards,  the  plaintiff,  was  the  admin- 
istrator c.  t.  a.  of  James  G.  Edwards.  On  the 
3d  of  A'jpust,  1852,  the  plaintiff's  decedent  was 
the  owner  of  the  Girard  House,  in  the  city  of 
Philadelphia,  and  on  that  day  effected  an  ini^ur- 
ance  thereon  in  the  Franklin  Insurance  Company, 
the  defendant,  the  deposit  money  for  such  insur- 
ance being  $1000.  The  policy  contained  the  fol 
loving  condition  : — 

(2)  Every  policy  issued  in  the  nature  of  a  pemirt 
nentinaarancefhall  continue  in  force  until  the  contract 
be  terminated  bjr  one  or  the  other  parties  as  follows  . 
The  holder  of  th»*  policy,  being  the  owner  of  the  building 
iDsared,  may  at  any  time  reclaim  the  deposH  money, 
which  shnll  be  paid  within  three  days  af'.er  demand 
subject  to  a  deduction  of  five  percent.  .And  in  all 
oases  of  pale  of  the  premises,  if  the  policy  it»  not  trans- 
ferred, the  deposit  money  may  be  wiihdrawn,  if  ap- 
plied for  within  sixty  days  after  Bach  sale,  snbjeot  to 
the  same  deduction,  but  if  not  applied  for  within  ihat 
lime  thedep  sit  money  shall  be  considered  as  sunk  for 
the  benefit  of  the  company. 

On   January   6,  1853,   Edwards  assigned  the 
policy  to  one  George  Brown,  as  collateral  security 
for  the  payment  of  a  ground  rent,  redeemable  at 
Vol.  II I r- 16 


any  time,  issuing  out  of  the  insured  premises  and 
the  lot  upon  which  they  were  erected.  The  policy 
was  subsequently  assigned  to  others,  also  as  col- 
lateral security  for  the  same  ground  rent. 

In  1862,  the  title  of  Edwards  in  the  insured* 
property  was  sold  at  sheriff *8  sale,  at  the  suit  of 
said  Brown,  for  arrears  of  ground  rent,  and  the 
deed  executed  to  one  Tatlo-v  Jackson,  after  which 
time  neither  the  plaintiff's  decedent  nor  any  one 
for  him  had  any  right,  title,  or  interest  whatever 
in  the  premises. 

On  January  30,  1873,  John  Brown,  Jr.,  Ex'r, 
assigned  to  Grace  Brown  the  policy  in  question, 
which  assignment  was  approved  by  the  company 
on  January  31,  1873,  the  plaintiff  having  no 
knowledge  of  either  the  assignment  or  the  ap- 
proval thereof.  The  approval  was  in  the  follow- 
ing terms : — 

"  We  approve  the  above  transfer  of  this  policy  in 
the  handx  of  the  present  holders  of  the  ground  rent 
on  the  within  named  premises,  it  being  agreed  and 
understood  that  the  only  interest  insured  is  that  of 
the  above-named  parties  as  holders  of  a  ground  rent 
o(  $100  000  principal  sum.  and  in  thu  event  of  a  fire 
it  shall  lb  the  duly  of  this  company  (if  the  said 
ground  rent  holders  demand  that  they  shall  do  so)  to 
pay  their  pro  rata  share  of  the  par  of  the  principal 
sum  of  the  ground  lent,  and  the  arrears  not  exceed- 
ing an  arrear  of  six  months,  and  of  requiring  an  as- 
signment to  the  company  of  such  a  proportion  of  the 
ground  rent  upon  such  payment  by  the  company,  and, 
if  8uch  assignment  shall  not  be  made,  the  company 
shall  not  be  hable  for  any  loss  under  the  policy'* 

There  was  also  a  change  in  the  conditions  of 
insurance  made  without  the  knowledge  or  consent 
of  the  plaintiff,  and  annexed  to  the  policy  at 
some  time  between  February  1,  and  April  14, 
1869. 

No  demand  was  ever  made  on  the  defendant,  by 
the  plaintiff  or  by  any  one  in  his  behalf,  for  the 
deposit  money  or  any  part  thereof,  unti^  No- 
vember 13.  1875.  when  the  plaintiff  first  learned 
of  the  above  changes  in  the  policy  The  writ  in 
ihe  present  suit  issued  December  4,  1875 

The  defendant  did  not,  at  any  time,  give  notice 
to  the  decedent  or  the  plamtifl  of  intention  to 
terminate  the  insurance  or  of  readiness  to  return 
the  deposit  money,  nor  was  the  plaintiff  or  his 
deceden*  aware  of  any  claim  on  the  part  of  the 
defendant  that  the  deposit  wns  sunk 

It  was  agreed  that  the  judgment  should  be  en- 
tered as  on  a  special  verdict,  with  leave  to  sue 
out  a  writ  of  error;  that  if  the  Court  should  be 
of  opinion  that  the  plaintiff  could  recover,  then 
Judgment  to  be  entered  tor  ?95i),  with  interest 
from  November  16,  1875  or  ^'or  ^1000  w'tn  in- 
♦erest  I'rom  January  31,  1873  whichever  sum  the 
Court  should  be  of  opinion  the  plaintiff  was  en- 
titled to  receive. 

H  0    7'?fw«,  for  the  plaintiff. 

The  assignment  of  the  policy  in  1853,  with  the 
assent  of   the  defendant,  made  a   new  contract 
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with  Brown,  which  was  not  discharged  by  the 
sheriff's  sale  The  deposit  money  was  left  to 
support  this  insurance. 

Insurance  Co  v.  Trask,  8  Pblla.  32. 

Buckley  v,  Garrett,  11  Wr.  205. 

In  this  case  the  policy  provided  that  if  it  were 
not  transferred,  the  deposit  might,  in  case  of  sale, 
be  withdrawn  within  sixty  days  thereafter;  but 
the  policy  was  transferred  beyond  the  control  of 
the  plaintiff,  therefore  the  plaintiff  does  not  fall 
within  the  limitation  of  the  sixty  day  clause,  which 
should  not  be  enlarged  to  work  a  forfeiture. 
Buckley  v.  Garrett,  supra. 
Merrick  v   lus.  Co..  4  Sm.  277. 

The  joint  act  of  Brown  and  the  company  in 
1873  changed  the  terms  of  the  policy,  and  rend- 
ered it  valueless  as  to  the  plaintiff  This  was 
a  misuse  of  collateral  by  Brown,  thereby  releas- 
ing it,  and,  being  assented  to  by  the  defendant,  it 
was  as  to  them  such  a  determination  of  the  in- 
surance as  entitled  the  plaintiff  to  recall  his 
deposit. 

Denny  t>.  Lyon,  2  Wr.  98. 
Whitaker  v  Sumner.  20  Pick.  399. 
Ins.  Co.  w.  Marr,  10  Wr   507 

[Thayer,  P  J  How  can  we  so  hold  in  a  case 
to  which  Brown  is  not  a  party  ?]   ' 

The  deposit  belongs  to  the  plaintiff. 
Felton  v.  Brooke,  4  Cush.  203. 

A.  Sydney  Biddle,  for  defendant,  was  not  called 
npon. 

The  Court  (per  Thayer.  P.  J.,  Eltock, 
J.,  concurring)  :  We  are  very  clear  that  the 
plaintiff  has  no  claim  In  this  case  the  policy 
was  made  twenty-four  years  ago,  and  has  stood 
ever  since.  The  plaintiff's  interest  was  divested 
by  a  sheriff's  sale,  and  now  without  any  title  to 
the  policy  or  ownership  of  the  premises,  he  de- 
mands the  return  of  the  deposit  There  are  only 
two  conditions  which  would  enable  hira  to  demand 
a  return.  By  the  first  he  must  have  both  titles 
in  him  The  other  is  that  when  he  sells  the  prop- 
erty without  selling  the  policy,  he  may  demand 
his  money  within  sixty  days.  In  the  present  case 
he  has  neither  policy  nor  title;  having  parted 
with  both,  he  asks  to  recover  the  premium  We 
see  no  ground  for  the  demand.  If  the  assignees 
have  misused  the  collateral,  there  is  a  remedy 
against  them  ;  there  is  no  ground  in  law  or  equity 
to  demand  the  premium. 

Judgment  for  the  defendant 


Judgment  had  been  entered  for  want  of  an 
affidavit  of  defence,  and  damages  assessed  at 
$184.41. 

U|)on  a  rule  to  open  judgment  (reported  ante, 
p.  27),  the  book  of  original  entries,  produced  at 
the  taking  of  the  depositions,  showed  that  the 
charges  were  against  Walter^ 8  and  SchlechVs 
house  on  Palethrop  and  Susquehanna  Avenues, 
and  only  to  the  amount  of  $125.  At  the  hearing 
of  the  rule  to  open  judgment  the  copy  Oled  had^ 
been  mislaid  or  lost,  and  could  not  be  produced. 
The  rule  was  discharged.  Subsequently,  a  second 
rule  to  set  aside  the  judgment  was  taken,  on  the 
ground  that  if  the  plaintiff  had  filed  a  true  copy 
he  would  not  have  been  entitled  to  judgment,  and 
if  he  had  filed  a  false  copy,  that  would  have  been 
a  fraud  upon  the  Court.  This  rule  was  also  dis- 
charged. The  present  rule  to  stay  execution,  etc., 
was  subsequently  taken. 

J.  W  Eunsicker,  for  the  rule. 

We  merely  ask  the  Court  to  stay  execution 
until  the  plaintiff  file  a  copy,  so  as  to  make  the 
record  complete. 

Callaway,  contra. 

We  will  reduce  our  claim  to  the  proper 
amount 

The  Court.  No  defence  being  shown  ou  the 
merits — 

Rule  discharged. 


0.  P.  No.  4.        Coaler  v  Schlecht  Oct.  21. 

Defective  record — Stay  of  execution  on  account  j 

of  a  defective  record  refused  where  no  defence 

upon  the  nirrUn  was  shown 

Rule  to  stay  execution  until  the  plaintiff  file  a 
copy  of  his  original  book  entrifis  in  place  of  the 
copy  mislaid. or  lost 


C  P.  No.  4       Kavanaugh  v.  Well.        Dec.  16. 
Affidavit  of  defence — Due  bill  payable  in  gemis 
— Partial  failure  of  consideration. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  a  due  bill,  which  ran  as  fol- 
lows  • 

Philada.,  July  14,  1876. 
Due  to  C.  J.  Kavanaugh,  one  hundred  and  twenty 
dollars  iu    Bristles   for   value  received,  on  demaud. 
$120. 

Petbr  Woll,  per  Adolph  Won. 

The  affidavit  set  forth,  inter  alia,  that  the  de- 
fendant had  given  the  due  bill  on  condition  that 
the  plaintiff  would  assign  and  transfer  to  him 
certain  merchandise,  and  would  obtain  for  him, 
from  one  Rice,  a  certain  promissory  note  for  $60; 
that  the  plaintiff  had  not  delivered  the  said  note 
to  the  defendant,  and  that  to  that  extent  there 
was  a  failure  of  consideration. 

Duffield,  for  the  rule. 

This  is  not  such  a  failure  of  consideration  pro 
tanto  as  to  admit  parol  evidence  to  vary  the 
written  instrument.  Moreover,  the  affidavit  shows 
that  the  obtaining  of  the  due  bill  was  a  **  con- 
dition,*' and  not  part  of  the  consideration. 

[Thayer,  P  J  A  partial  failure  of  conside- 
ration is  a  good  defence  to  an  action  on  a  con- 
tract ] 

Rule  discharged. 
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©rj^Jans'  Court* 

Dec.  9. 
Estate  of  Charles  Frederick  Beck,  deceased, 
Testamentary  Trust — Jurisdiction  of  Common 
Fleas — Whether  Orphans^  Court  has  con- 
current jurisdiction — Saie  of  real  estate 
purchased  by  trustees  for  purposes  of  toill. 
Sar  petition  for  confirmation  of  sale  of  real 
estate. 

The  petition  of  the  snrvivinj?  executors  and 
trnstees  set  forth  that  decedent  died  Felirnary  13, 
1859,  and  by  his  last  will  and  testament,  after 
appointing  his  executors,  gave  to  them  and  the 
survivors  and  survivor  of  iheni,  full  power  and 
anthority  to  sell  all  or  any  part  of  his  real  estate 
at  public  or  private  sale,  and  to  execute  convey- 
ances therefor  in  fee  simple;  that  the  executors 
and  trustees  subsequently  purchased  certain  real 
estate  in  the  city  of  Philadelphia,  described  in 
the  petition,  really  for  the  uses  and  purposes  de- 
clared in  the  will  of  decedent,  although  not  so 
expressed  in  the  deed  of  conveyance  to  them ; 
that  one  of  the  executors  and  trustees  has  since 
died,  and  the  survivors  have  sold  said  real  estate 
at  private  sale ;  that  on  November  25,  1876,  pe- 
titioners presented  their  petition  to  the  Court  of 
Common  Pleas,  No.  3,  setting  forth  the  above 
facts,  and  further,  that  questions  had  arisen  as  to 
the  right  of  petitioners  to  grant  and  Convey  said 
premises  without  an  order  of  said  Court,  and 
thereupon  praying  said  Court  to  approve,  ratify, 
and  confirm  the  sale,  and  authorize  a  conveyance 
thereof  to  the  purchasers,  freed  and  discharged 
of  and  from  all  trusts  whatsoever  expressed  or 
created  by  the  will  of  decedent,  or  by  the  pur- 
chase and  conveyance  of  the  premises  as  afore- 
said, and  without  any  liability  on  their  part  as 
to  the  application  of  the  purchase-money  ;  where- 
upon the  Court  granted  the  prayer  of  said  peti- 
tion upon  security  being  entei*ed;  that,  since, 
question  has  arisen  whether  the  Orphans'  Court 
may  not  have  jurisdiction  in  the  premises,  origi- 
nal or  concurrent  with  the  Court  of  Common 
Pleas.  The  petitioners  therefore  prayed  this 
Court  to  ratify,  approve,  and  confirm  said  pro- 
ceedings so  as  aforesaid  had  in  said  Court  of 
Common  Pleas,  No.  3,  and  to  adopt  the  same  as 
its  own  with  the  same  force  and  effect  as  if  said 
proceedings  had  been  originally  instituted  in  this 
Conrt,  and  without  entering  further  security. 
Wm,  McQeorge,  Jr.^  for  petitioners. 
Dec.  11.  The  Coubt.  The  Court  of  Com- 
mon Pleas,  No.  3,  having  been  first  applied  to, 
and  exercised  jurisdiction  in  the  premises,  we  are 
of  opinion  that  that  tribunal  has  now  entire  con- 
trol over  the  whole  matter.  The  petition  is  there- 
fore refused. 
[Cy.  Jugeraoirs  Edt»te,  1  Webklt  Notes,  417.] 


Farrells  Estate.  Nov,  20 

Widow^s  election — Bight  of  widow  to  statemevi 

from  executors  of  particulars  of  deeedent^s 

estate —  When  demandable — Practice, 

Sur  pet\fion  for  citation  and  answer. 

The  petition  of  Margaret  Farrell  set  forth  that 
she  is  the  widow  of  John  Farrell,  d'eceased,  who 
left  a  will,  whereby  he  made  provision  for  the 
petitioner  different  from  that  to  wbicJi  bhe  would 
be  entitled  under  the  intestate  laws  of  the  Con>- 
raonwealth,  and  that  she  has  remained  in  igno- 
rance of  the  amount  of  testrttor's  •slate or  of  the 
debts  due  to  it,  so  that  8he  is  unable  to  decide 
whether  to  take  under  the  will  or  the  intestate 
I  laws  of  the  State  That  since  the  death  of  the 
decedent,  which  occurred  about  Feb.  20,  1876, 
having  no  other  means  of  support,  she  has  re- 
ceived the  rent  of  a  house  that  was  devised  to  her 
by  the  testator,  but  that  the  money  was  received  by 
her  in  ignorance  of  her  rights,  without  sufficient 
knowledge  to  make  an  election,  and  with  no  in- 
tention of  waiving  her  right  so  to  do.  The 
petitioner  therefore  prayed  for  a  citation  to  the 
executorsof  her  husband's  will,  commanding  them 
to  show  cause  why  they  should  not  exhibit  to  her 
a  just  and  conscionable  inventory  and  appraise- 
ment of  all  the  decedent's  estate,  together  with  a 
schedule  of  all  the  debts  charges,  and  incnni- 
brances  against  said  estate,  so  that  the  petitioner 
may  be  enabled  to  make  her  election 

The  answer  of  the  executors  set  forth  that  n 
devise  of  real  estate  and  household  furniture  had 
been  made  to  Mrs.  Farrell  in  lieu  of  dower,  over 
which  she  had  exercised  acts  of  ownership,  and 
therefore  accepted  the  provisions  of  her  husband's 
wijl ;  that  an  inventory  and  appraisement  of  the 
personal  estate  of  the  decedent  was  made  by  the 
respondents,  which  was  filed  in  the  proper  office, 
and  is  now  open  to  the  inspection  of  the  peti- 
tioner; that  the  respondents,  under  testator's 
will,  have  no  control  of  his  real  estate  ;  and  that, 
a  year  not  having  elapsed  since  the  testator's 
death,  it  is  impossible  to  state  what  debts  are  due 
by  the  estate. 

J.  Parnsh,  for  the  petitioner,  cited — 
Kreiser'8  Appeal,  19  Sid.  194. 

G.  H.  Hart,  contra.  No  replication  having 
been  filed,  the  answer  must  l)e  taken  as  verity. 
It  avers  an  election  by  the  widow,  which  averment 
remains  uncontradicted.  She  cannot  obtain  this 
citation  until  a  year  after  her  husband's  death. 

Dec  9.  The  Court  said,  that  as  the  widow 
could  not  be  compelled  to  make  her  election  befoni 
the  expiration  of  a  year,  so,  by  analogy,  thi 
executors  were  entitled  to  the  same  length  of 
time  before  being  compelled  to  file  the  statement 
asked  for.  If  the  widow  desires  to  file  her  elec- 
tion before  the  expiration  of  that  time,  however, 
she  has  a  perfect  right  to  do  so.  Without  dis- 
posing of  the  question  of  law  raised  iu  the  case. 
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we  think  the  application  is  prematare,  and  the 
petition  is  therefore  refused. 

Opinion  by  Hanna,  J. 

[See  Rhodes*  Estate,  2  Weekly  Notes,  188 ;  Too- 
mej's  Estate,  Id.  682.] 


Watson'B  Estate.  Sept.  25. 

Competency  of  witnesses — Actof  15  April  1869. 
Sur  exceptions  to  auditor's  report. 
On  a  previous  hearing  of  this  case  upon  excep- 
tions to  the  auditor's  report  (see  Watson's  Estate, 
2  Weekly  Notes,  1 13,  in  which  case  the  factj 
are  fully  reported),  the  report  was  referred  back 
to  the  auditor,  with  instructions  to  take  the  testi- 
mony of  the  witness,  the  widow  and  executrix  of 
the  decedent,  and  to  weigh  it  in  conaing  to  his 
conclusions  of  fact.  Before  the  auditor  the  ob- 
jection to  the  competency  of  the  witness  was 
again  renewed,  but  the  testimony  was  taken  under 
the  previous  direction  of  the  Court,  and  again  an 
issue  was  refused  To  this  ruling  exceptions 
were  Bled  by  the  executrix. 

Scan  Ian,  for  exceptant.     The  case  is   within 
the  Act  of  1869,  and  not  excluded  by  the  proviso. 
Earns  w.  Tanner,  16  Sm.  297. 
McFerren  v.  Palo  Alto  Iron  Co.,  26  Sm.  183. 
Lister,  contra,  cited — 
Diehl  V.  Emfg,  15  Sm.  320. 
MoBride*8  Appeal.  22  Sm,  480. 
'    Gygcr's  Appeal,  24  Sm   48. 

Hyneman's  Es/ate,  2  Weekly  Notes,  571. 
Taylor's  Execators  o  K«*lley,  32  Leg.  Int.  430; 
ante,  206  (decided  since  the  first  argument). 

Oct  T  The  Court,  on  tl»e  authority  of  Tay- 
lor V.  Kelley  (supra),  now  held  the  witness  to  be 
incompetent  under  the  Act  of  1869  ;  and  further, 
that,  the  testimony  in  the  case  not  being  before 
them,  they  were  bound  by  the  conclusions  of  the 
auditor     The  exceptions  were  dismissed. 

O'Brien,  J  .  dissenting 

[See  Cronse  t*  Staiey,  ffnte^  83 ;  Taylor  v,  Keller,  ante. 
206.  and  oases  immediately  preceding  and  following  it, 
pp.  205,210.] 


Eeinheimer's  Estate.  Nov.  20. 
Distribution  of  balance  inhands  of  testamentary 
trustees — Practice. 

Sur  petition  for  order  to  pay,  and  answer. 

Upon  the  audit  of  the  account  of  the  executors 
of  the  decedent,  the  auditor  found  a  balance  in 
their  hands  of  $4640  38,  which  he  directed  to  be 
paid  Grst  to  the  legatees  specifically  named  in  de- 
cedent's will,  and  the  balance  remaining,  amount- 
ing to  $731.93,  he  awarded  to  the  executors  as 


trustees  under  the  residuary  clause  of  the  will, 
which  was  a  deyise  to  the  executors  "  in  trust  to 
put  the  same  at  interest  ...  to  pay  the 
several  legacies  or  bequests  hereinafter  named  as 
they  shall  fall  due  or  become  payable."  The 
bequests  then  followed  ;  first,  to  pay  the  sum  of 
$5  per  week  to  decedent's  stepmother  during  her 
naturallife;  also,  to  pay  the  sum  of  $1000  to 
Fanny  Reinheimer  at  the  time  of  her  marriage; 
also,  to  pay  the  sum  of  $500  to  Isaac  Stein  when 
he  should  become  of  age ;  to  pay  his  sister's 
children  $100  each,  when  they  should  be  con- 
firmed ;  and  then  further  devises  of  his  residqary 
estate.  The  income  of  the  estate  being  insuffi- 
cient to  pay  the  weekly  allowance  to  decedent's 
stepmother,  the  late  Orphans'  Court  ordered  that 
amount  to  be  paid  from  the  corpus  of  the  estate. 
Upon  her  death  Fanny  Reinheimer,  having 
married,  made  application  to  the  executors  to  pay 
over  to  her  the  balance  in  their  hands.  Upon 
their  refusal  she  filed  the  present  petition,  to 
which  an  answer  was  filed  by  the  executors,  submit- 
ting themselves  to  the  order  of  the  Court,  but 
alleging  that  there  were  other  claimants  to  the 
fund  in  their  hands,  claiming  that  they  had  rights 
similar  to  those  of  the  present  petitioner. 

E.  K  Weil,  for  petitioner,  was  stopped  by  the 
Court. 

Coleman,  for  executors,  did  not  appear. 

Nov.  24.  The  Court.  It  appears  that  upon 
the  settlement  of  the  account  of  the  executors, 
the  balance  of  the  estate  remaining  after  the  pay- 
ment of  certain  legacies  was  awarded  to  them  as 
trustees,  under  the  residuary  clause  of  the  will. 
The  balance  was  insufficient  for  the  purposes 
designated  by  testator,  to  wit,  the  payment  of  an 
annuity  and  also  pecuniary  legacies  This  being 
established,  our  predecessors  authorized  the  trus- 
tees to  pay  the  annuity  out  of  the  corpus  of  the 
estate  The  annuitant  is  now  deceased,  and  one 
of  the  legatees  claims  that  she  is  entitled  to  the 
amount  remaining  unexpended,  on  acccAint  of  her 
legacy  But  this  is  resisted  by  other  legatees 
who  claim  to  be  equally  interested  in  the  fund. 
We  are,  therefore,  called  upon  to  distribute  the 
balance  alleged  to  be  in  the  possession  of  the 
trustees  among  the  rival  claimants.  This  cannot 
be  accomplished  in  the  present  proceeding,  nor 
would  it  be  in  harmoay  with  the  practice  we  have 
always  adhered  to  in  similar  cases.  The  proper 
course  is  for  the  executors,  as  trustees,  to  file  a 
final  account ;  then  upon  the  audit,  the  claimn 
now  presented  can  be  heard,  testimony  adduced 
and  distribution  decreed  to  the  parties  entitled. 
(Estate  of  James  J.  MazLrie,  dec'd,  553  Lepal 
Intel  266)  The  order  for  dislribution  is  there- 
fore refused,  and  the  executors  are  directed  to 
file  a  final  account. 

Opinion  by  Hanna,  J. 
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Vol. III.]    THURSDAY,  JAN.  n,  \i71.        [No.  15. 


S^xipxtrnt  ©ouvt. 


Supreme  Court.  The  following  is  the  "Hour 
Rale"  as  adopted  January  4,  1877,  for  the  argu- 
ment of  oases  io  the  Eastern  District : — 

The  Prothonotary  of  the  Eastern  District  shall 
make  a  list  of  causes  taken  from  the  list  for  the 
city  and  county  of  Philadelphia,  and  to  be  called 
the  '*  Hour  List."  The  attorney  or  solicitor  of 
either  party  may  order  a  cause  on  said  list  at  any 
time  before  or  during  the  term.  No  cnnse  thus 
ordered  thereon  shall  be  stricken  therefrom  with- 
out permission  of  the  Court.  The  causes  on  the 
said  list  shall  be  heard  in  the  order  they  were 
set  down  thereon,  and  shall  have  precedence  over 
all  other  causes,  except  those  on  the  "Short 
List,"  capital  cases,  and  cases  specially  placed  at 
the  head  of  the  list.  In  the  argument  of  cases 
on  the  "  Hour  List,"  counsel  shall  be  heard  one- 
half  hour  only  on  one  side. 

For  the  remainder  of  the  terra,  the  Prothono- 
tary shall  make  a  list  for  each  week,  to  be  called 
the  "  Hour  List"  The  attorney  or  solicitor  of 
either  party  may  order  a  cause  on  said  list  at  any 
time  before  or  during  the  term,  and  prior  to 
Tuesday  noon  of  the  week  in  which  the  case  is 
assigned  for  argument.  No  case  thus  ordered 
\  thereon  shall  be  stricken  therefrom  without  per- 
mission of  the  Court.  The  causes  on  said  list 
shall  be  heard  in  the  order  they  were  set  down 
thereon,  and  shall  have  precedence  over  all  other 
causes,  except  those  on  the  "  Sliort  List,"  capital 
cases,  and  cases  sfiecially  placed  at  the  head  of 
the  list.  Ill  the  argument  of  the  "  Hour  List," 
counsel  shall  be  heard  for  one-half  hour  only  on 
each  side. 


Oct  &  Nov.'76  86, 

Alexander  v.  Weidner. 


Oct  18. 


Errors  and  appeals — Practice — Assignment  of 
errors — Acts  of  February  24,  1«06,  of  Apnt 
15,  1856,  and  of  April  17,  1856  — W^/ien 
charge  of  Court  and  answers  io  points  are  no 
part  of  record^  although  filed. 

Under  the  Acts  of  Feb.  24,  1806  (P.  L.  270),  and 
April  15, 1&56  (P.  L.  337).  the  charge  of  the  Cuuit  and 
answers  to  poiuts  canuot  be  assigned  for  error  unless 
^rtqueat  by  oue  of  the  parties  to  file  the  same  appears 
of  record.  In  the  absence  of  such  request  appearing 
of  record,  the  fact  tliat  tlie  answers  or  charge  were 
uctuuU^  filed  of  record  does  not  cure  the  defect. 


The  Act  of  April  17, 1856  (P.  L.  396)  which  requires 
that  the  Court  bulow  **8hail  rudnce  the  answers  to  the 
points  to  writing,  ....  and  the  Baid  points  and  thn 
answers  thereto  shall  be  filed  imme  iiateiy  by  the  pro- 
thonotary, and  become  part  of  the  record  in  the  case,** 
is  not  a  general  law,  but  is  contiiiml  in  its  application 
to  the  Courts  of  the  Sixth  Judicial  District. 

A  plaintiff  in  error  who  did  not  except  to  answers  of 
the  Court  below  to  points  presented  by  him,  cannot 
avail  himself,  in  the  appellate  Court,  of  exceptions 
taken  thereto  by  the  opposite  party. 

Strictures  by  Sharswood,  J.  (re-enforcing  those  of 
TiLGHUAx,  C.  J.,  and  Duncan,  J.),  on  the  legislation 
requiring  the  entire  charge  to  be  reduced  to  writing, 
and  filed,  upon  request  of  oounsel. 

Error  to  the  Court  of  Common  Pleas  of  Cla- 
rion  County. 

Assumpsit  by  M.  A.  K.  Weidner  against  Wm, 
T.  Alexander  to  recover  compensation  for  the 
collection  of  a  note  mode  by  oue  Galey  and  oue 
Brown  to  the  said  Alexander. 

On  the  trial  of  the  cause  (before  Jenks,  P.  J.) 
the  defendant  presented  two  .points  in  writing:, 
the  first  of  which  the  Court  answered  in  the 
affirmative  with  a  qnulification,  and  the  second 
Eimply  in  the  affirmative..  To  the  answers  of  the 
Court  the  plaintiff  excepted,  but  the  defendant 
did  not. 

Verdict  and  judgment  for  the  plaintiff  for  $107  5. 

Defendant's  points  and  the  answers  of  the 
Court  thereto  were  filed,  but  it  did  not  appear  of 
record  that  they  had  been  filed  at  the  request  of 
either  party.  Defendant  took  this  writ,  assigning 
for  error  the  qnalilicaiion  contained  in  the  answer 
of  the  Court  to  his  first  point. 

Corbett  &  Clarke  {Knox  dc  Mqffelt  with  them), 
for  plaintifi'  in  error. 

Under  the  Act  of  Feb.  24,  1806  (P.  L.  270), 
it  was  necessary  that  a  request  to  file  the  charge 
appear  of  record. 

Lancaster  v.  I)e  Normandie,  1  Wh.  49. 
Bralton  v.  MiUhell,  6  W.  71. 

But  the  Act  of  April  15,  1866  (P.  L.  337), 
dispensed  wiih  the  necessity  for  it  to  appear  of 
record  that  the  filing  of  the  opinion  or  charge 
was  at  the  request  of  one  of  the  parties  or 
counsel.* 


*  The  Act  of  24th  of  February,  1806  (P.  L.  270), 
provided,  as  to  the  Judges  delivering  opinions  of  the 
several  Courts  therein  ennmerated,  that,  *'lf  either 
party,  by  himself  or  counsel,  require  it,  it  shall  be  the 
duty  of  the  said  Judges,  respectively,  to  reduce  the 
opinion  so  given,  with  the  reasons  therefor,  to  writing, 
and  file  the  same  of  record  in  the  cause.*' 

By  the  Act  of  15th  of  April,  18)6  (P.  L.  337),  it  was 
provided  as  follows:  "The  President  Judges  of  the 
several  Courts  of  Common  Pleas  of  this  Commonwealth 
shall,  in  every  case  tried  before  them,  respectively,  at 
the  request  of  any  party  or  attorney  concerned  therein, 
reduce  the  whole  opinion  and  charge  of  the  Court,  as 
delivered  to  the  jury,  to  writing,  at  the  time  of  deli- 
very of  the  same,  and  shall  forthwith  file  the  same  of 
record," 
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Written    points    presented    by    counsel    and 
answers  of  the  Court  filed  in  the  cause  become 
part  of  ibe  record  and  may  be  assigned  for  error. 
Wheeler  v,  Winn,  3  Sm.  122. 
Wilaon  &  Jenks,  contra. 
No  exception   was  taken  by  the  plaintiff  in 
error  to  the  qualification  in  the  answer  to  the 
point  submitted  by  him,  and  no  notice  should  be 
taken  of  it  in  the  appellate  Court. 

Morelaud  Township  v,  Davidson  Township,  21  Sm. 

371. 
Holden  v.  Cole,  1  Barr,  303 

Oct.  30.  The  Court.  The  Act  of  Assembly 
of  February  24,  1806  (Paraph.  L.  270),  entitled 
"  An  Act  to  alter  the  Judiciary  System  of  this 
Commonwealth,"  with  another  which  followed 
close  upon  its  heels — the  Act  of  March  21,  1806 
(Pamph.  L.  326),  entitled  "An  Act  to  regulate 
Arbitrations  and  Proceedings  in  Courts  of  Jus- 
tice," were  intended  by  that  Legislature  to  inaugu- 
rate a  new  administration  of  justice,  in  which  the 
profession  of  the  law  might  be  entirely  dispensed 
with,  and  every  man  be  his  own  lawyer  and  con- 
duct his  own  suits.  It  need  not  be  said  that  it 
entirely  failed  to  procure  its  main  object,  and  that 
the  only  class  of  men  benefited  by  it  was  that  at 
whose  business  it  was  aimed.  An  abundant  har- 
vest of  litigation  followed,  and  its  deleterious 
influence  has  left  many  marks  upon  our  jurispru-. 
dence  which  still  remain  to  impede  and  embarrass 
the  speedy  and  regular  course  of  justice  in  civil 
proceedings.  *'0f  the  object  of  these  Acts,"  says 
Chief  Justice  Gibbon,  in  Wike  v.  Lightner  (1 
Rawle,  290),  "those  who  remember  the  temper 
of  the  times  can  best  judge."  Speaking  uf  the 
25th  section  of  the  Act  of  February  24,  1806, 
to  be  presently  referred  to,  Mr.  Justice  Duncan, 
in  1823,  remarked,  in  Brown  v.  Caldwell  (10  S. 
&  R  114):  ''The  Act  making  it  the  duty  of 
Courts,  on  the  request  of  either  party,  to  reduce 
their  opinion  with  the  reasons  to  writing  and 
file  it  of  record,  has  been  found  very  inconvenient 
in  practice,  however  beautiful  in  theory ;  and 
though  the  provision  appears,  on  first  sight,  very 
simple,  yet  experience  has  shown  it  to  be  not  a 
little  complex.  It  has  instead  of  easing  the  suitor, 
proved  a  source  of  vexation,  perplexity,  and  delay, 
and  sometimes  of  actual  injustice.  It  requires 
legislative  interposition,  either  by  its  total  aboli- 
tion or  pruning  many  of  the  luxuriant  branches 
which  have  grown  from  it  and  choked  the  pro- 
gress to  the  termination  of  controversies.  The 
bill  of  exceptions,  its  form,  its  bearing,  were  well 
understood  and  quite  adequate  to  spreading  on 
the  record  all  legal  points  decided  by  the  Courts 
in  their  instructions  to  juries."  So  Chief  Justice 
TiLGHMAN,  in  Reigart  v.  Ellraaker  (14  S  &  11. 
124),  speaking  of  the  same  section,  observed: 
**Thi8  provision,  though  undoubtedly  intended 
for  a  good  purpose,  has  produced  consequences  of 


which  the  Legislature  was  not  aware  when  it  was 
passed.  It  may  have  don^  soine  good,  but  on  the 
whole  it  is  the  general  sentiment  that  it  has 
caused  much  trouble,*  expense,  and  delay,  and 
thrown  many  obstructions  in  the  way  of  a  speedy 
and  fair  administration  of  justice."  The  opinions 
of  these  very  eminent  jurists,  however,  have  pro- 
duced no  effect  upon  the  Legislature.  Not  only 
does  the  Act  of  1806  stand  unrepealed  on  the 
statute  book,  but  it  has  been  extended  by  the  Act 
of  April  15,  1856  (Pamph.  L.  337),  so  as  to 
require  that  the  President  Judge  "at  the  request 
of  any  party  or  attorney  concerned  shall  rcniuce 
the  whole  opinion  and  charge  of  the  Court  as 
delivered  to  the  jury  to  writing,  at  the  time  of 
delivery  of  the  same,  and  shall  forthwith  file  the 
same  of  record."  This  had  been  held  by  the 
Court  not  to  be  required  by  the  Act  of  1806,  in 
Reigart  v.  Ellmaker  (14  S.  &  R.  121),  and  Mun- 
derbach  v.  Lutz  {Ibid.  125).  It  will  not  add 
much  to  the  weight  of  these  opinions  to  say  that 
I  entirely  concur  with  them,  but  I  may  be  per- 
mitted to  add  that  I  sat  for  nearly  twenty-three 
years  in  a  Court  to  which  these  acts  were  held 
not  to  apply.  During  all  that  time  I  never  filed 
a  written  opinion  or  charge— ^nor  waS  there  ever 
found  to  be  any  necessity  for  it ;  the  old  well- 
known  remedy  by  bill  of  exceptions — via  trita, 
via  tula — ministering  ample  remedy  to  the  suitors 
against  the  mistakes  of  the  Court  upon  points  uf 
law. 

These  two  Acts  of  1806  and  1856  both  ex- 
pressly require  that  there  should  be  a  request  by 
one  or  other  of  the  parties  before  the  Judge's 
charge  can  become  a  part  of  the  record.  In 
Brown  v.  Caldwell  (10  S.  &  R.  114),  this  Court 
held  that  this  request  need  not  appear  of  record, 
because,  where  the  opinion  signed  by  the  Judge  is 
on  file,  the  Court  could  not  sup|>ose  that  it  was 
his  own  voluntary  officious  act,  without  request 
of  either  party,  but  must  presume  it  to  be  his 
official  act  done  by  request  at  the  time.  It  matters 
not  which  party  requested  it.  It  is  of  record,  and 
consequently  the  subject  of  revision.  This  case 
was,  however,  overruled  by  Lancaster  v.  DeXor- 
mandie  (1  Whart.  49),  in  which  it  was  held  that 
this  Court  will  not  consider  any  pa|)er  annexed 
to  the  record  as  furnishing  the  opinion  of  the 
Court  below,  under  the  Act  of  1&06,  unless  it 
also  appear  by  the  record  that  the  paper  was  filed 
at  the  request  of  one  of  the  ])arties  or  of  bis 
counsel.  "The  vexation  and  inconvenience  of 
the  practice,  so  faithfully  depicted"  (in  Brown  v. 
Caldwell),  said  Chief  Justice  Gibson,  "subse- 
quently forced  the  Court  in  various  instances  to 
exact  a  rigid  compliance  with  the  requirements 
of  the  Act  and  settle  the  practice  differently." 
"Aslhe  Act  authorizes  nothing  which  it  does  not 
enjoin,  where  there  has  been  no  request,  it  gives 
no  authority  to  put  the  matter  on  the  record  at 
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all.  It  never  was  intended  to  permit  the  Judge 
to  set  before  the  parties  gratuitous  incidents  to 
appellate  litigation,  by  exposing  on  the  record 
errors  which  had  escaped  their  notice  at  the  time. 
Even  restrained  to  its  legitimate  ases  the  proceed- 
ing has  l)een  fonnd  sufficiently  prolific  of  vexa- 
tions and  unprofitable  contest.  By  the  express 
terms  of  the  Act  the  Judge  has  authority  to 
file  his  opinion  of  record,  but  at  the  request  of  a 
party  desiring  to  have  advantage  from  it;  and 
when  he  does  it  of  his  own  head  he  makes  no- 
thing matter  of  record  which  was  not  so  before." 
This  point,  say  the  Court  in  Hratton  v.  Mitchell 
(5  Watts,  71),  "is  not  now  open  to  question." 

It  has  been  urged  that  the  Act  of  1856,  by  the 
repetition  of  the  word  "  shall "  before  the  word 
**file,"  dispensed  with  any  request  to  file — and 
that  this  difference  between  the  words  of  that  Act 
and  those  of  the  Act  of  1806,  was  designed  by 
the  Legislature.  We  cannot  perceive  any  plausi- 
bility, much  less  force,  in  this  contention.  The 
preliminary  request  limits  the  entire  sentence,  but 
if  it  were  so,  it  certainly  would  not  avail  accord- 
ing to  the  authorities,  unless  the  request  to  re 
dace  to  writing  also  appears  of  record.  The 
learned  counsel  appears  to  think  that  an  excep- 
tion amounts  to  a  request  to  file  That  would 
be  pushing  construction  beyond  all  reasonable 
limits,  and  it  would  be  much  better  to  return  to 
the  overruled  doctrine  of  Brown  v.  Caldwell, 
that  a  request  is  in  every  case  to  be  presumed. 

Under  these  Acts  and  the  judicial  construction 
which  they  have  received,  the  plaintiff  in  error 
has  no  standing  in  this  Court.  On  the  triul  be- 
low, the  defendant,  the  present  plaintiff  in  error, 
put  certain  points  to  the  Court  in  writing  to  the 
answers  to  which  he  did  not  except.  The  oppo- 
site party,  however,  did.  The  answers  of  the 
Court  were  filed,  b6t  the  record  does  not  show 
that  they  were  filed  at  the  request  of  either 
party.  They  are,  therefore,  no  part  of  the 
record  on  which  this  plaintiff  can  assign  error, 
and  he  certainly  cannot  avail  himself  of  the  ex- 
ceptions of  the  opposite  party. 

It  would  not  be  right  to  dismiss  this  case 
without  adverting  to  the  third  section  of  the  Act 
of  April  17,  1856  (Pamph.  L.  396;.  That  sec- 
tion provides  *'  that,  whenever  the  parties  or 
either  of  them  shall  request  the  Court  to  charge 
the  jury  on  particular  points  of  law,  drawn  up 
in  writing  and  handed  to  the  Court  before  the 
close  of  the  argument  to  the  jury,  the  Judge  who 
charges  the  jury  shall  reduce  the  answers  to  the 
points  to  writing  and  read  them  to  the  jury  be- 
fore they  retire  from  the  bar  to  oonsider  the  ver- 
dict ;  and  the  said  points  and  the  answers  thereto 
shall  be  filed  immediately  and  become  part  of 
the  record  of  the  case ;  and  when  exceptions 
are  taken  to  the  charge  of  the  Court  in  the 
manner  now  practised,  it   shall  be  the  duty  of 


the  Judge  who  delivers  the  charge  to   file  the 
same  in   writing  with  the  prothonotary  before 
the  rising  of  the  Court,  or  within  thirty  days 
thereafter."     If  this*  is  a  general  law,  the  case 
of  this  plaintiff   in  error  is   certainly  saved  by 
it.     At  first  blush   it   would    appear  to  be  so, 
and  the  late  Chief  Justice  Woodward  evidently 
so  regarded  it  in  Wheeler  v,  Winn  (3  P.  F. 
Smith,  122),  but  it  would  seem  from  his  citation   ' 
that  he  took  it  fi^m  the  Digest,  and  his  attention 
was  not  called  to  the  whole  act  of  which  it  forms 
a  part.     In  Patterson  v.  Kountz  ( 1 3  P.  F.  Smith, 
251),  I  took  occasion  to  express  the  opinion  that 
this  law  is  not  a  general  one,  but  confined  in  its 
application  to  the  Courts  of  the  Sixth  Judicial 
District.     It  was  not  necessary  to  the  decision  of 
the  Court  in  that  case,  and  I  was  careful  to  say 
that  it  was  my  own  opinion  only.     Since  then, 
and  in  the  study  of  this  case,  I  have  carefully  re- 
considered the  question,  and  my  opinion  remains 
unchanged,  and  is  now  confirmed  by  the  concur- 
ring opinions  of  my  brethren.     The  title  of  the 
Act  is  "  An  Act  to  provide  for  the  election  of  an 
additional  Law  Judge  of  the  Sixth  Judicial  Dis- 
trict."    Every  other  provision  of  the  Act  is  evi- 
dently confined  to  the  Courts  of  that  District. 
The  first  section  provides  for  the  election  of  the 
additional  Judge.  •  The  second   section   directs 
when  the  Courts  shall  be  held   in  the  several 
counties  composing  the  District.     It  concludes, 
however,  with  this  provision  :  **  Questions  of  law 
which  may  arise  before  the  President  Judge,  or 
the  said  additional  Judge,  may  in  the  discretion  of 
the  Judge  be  reserved  for  the  determination  of 
all  the  Judges,  either  in   term-time,  or  at  such 
adjourned  sessions  as  they  may  appoint  and  hold 
for  the  purpose."     Then  follows  the  third  sec- 
tion, which  is  now  in  question,  and  which   has 
been  recited  at  length  above.     It  is  to  be  ob- 
served it  does  not  say  "any"  Court,  or  '*a" 
Court  indefinitely,  but  definitely  "the"  Court; 
grammatically  the  Court  before  spoken  of  and 
about  which  alone,   according  to  the  title,  the 
Legislature  was  making  regulations.     It  had  not 
the  words,  "  for  other  purposes,"  according  to  the 
old  hackneyed  form,  now  fortunately  prohibited 
by  the  Constitution.     The  fourth  section  which 
provides  for  the  dates  and  retura  days  of  writs 
is  expressly  confined   to  proceedings  in  "said 
Court."     And  so  the  fifth  and  last  section  makes 
provision  for  special  Courts,   "  when  both  the        * 
President  and  additional  Judges  of  the  Common 
Pleas  of  the  Sixth  District "  should  be  disquali- 
fied for  holding  the  same.     We  do  not  see  how 
any  one  can  read  the  whole  Act  together  without 
coming  to  the  concluhion  that  the  third  section 
only  relates  to  the  Courts  of  the  Sixth  Judicial 
District.     On  any  other  supposition  it  would  be 
very  strange  and  unaccountable  that  two  acts  ap- 
proved within  two  days  of  each  other — the  16th 
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April,  1866,  and  tbo  Itth  April,  1856— both 
pending,  no  doubt,  before  the  Legislature  at  the 
same  time,  and  on  the  same  subject-matter, 
should  yet  contain  provisions  so  variant. 

Finding  no  error  on  this  record  of  which  the 
plaiutifif  in  error  can  avail  himself — 

Judgment  affirmed. 

Opinion  by  Sharswood,  J.  Williams,  J., 
abseut. 


Oct  &  Nov. '76,  208. 

Weutrotb's  Appeal. 


Oct.  24. 


Statutory  lien — Act  of  April  9,  1872 — Lien  of 
laborer  for  wages — Who  is  a  laborer  within 
the  meaning  of  the  Act. 

The  **  laborers"  to  whom  the  Act  of  April  9,  1872 
(Purd.  Dig.  14(54),  gives  a  lien,  are  those  who  perforin 
with  their  own  hands  the  contract  tliej  make  with 
their  employers,  and  not  those  who  merely  contract 
for  work  which  they  employ  others  to  do  for  them. 

By  contract,  S.  agreed  to  deliver  at  W.*3  mill  all  the 
timber  cut  npon  a  certain  tract  for  $2.50  per  tlionsand 
feet.  S.  did  no  work  himself,  bat  hired  teams  and 
drivers  who  did  the  work.  The  property  of  W.  having 
been  levied  on  and  sold  under  a  judgment,  S.  claimed 
a  preference  under  the  Act  of  April  9,  1872,  for  the 
amount  due  him. 

Held  (revei-sing  the  judgment  of  the  Court  below), 
that  S.  was  not  a  laborer  within  the  meaning  of  said 
Act,  and  that  his  claim  should  therefore  be  disallowed. 

Appeal  from  the  Common  Pleas  of  Cambria 
County. 

This  was  an  appeal  from  the  decree  of  the 
Court  cotiflnning  the  report  of  an  auditor  ap- 
pointed to  dislrihnte  the  proceeds  of  a  sheriflf^s 
sale  of  the  personal  property  of  W.  Wolf.  The 
evidence  before  the  auditor  showed  the  following 
facts :  By  a  written  contract,  Frederick  Snyder 
agreed  to  deliver  at  the  sawmill  of  said  Wolf  all 
the  timber  cut  upon  a  certain  tract,  for  the  price 
of  $2.60  per  thousand  feet.  Snyder  performed 
said  contract  by  hiring  teams  and  drivers,  who 
did  the  work,  but  he  did  no  work  himself,  nor 
did  it  appear  that  he  was  present  at  any  time 
when  the  work  was  being  performed.  The  saw- 
mill, fixtures  and  personal  proi)erty  of  Wolf 
having  been  levied  on  and  sold  by  the  sherifif 
under  two  judgments  obtained  by  John  D.  Went- 
roth,  Snyder  claimed  a  preference  ont  of  the  fund 
for  the  amount  due  him  as  a  laborer,  under  the 
Act  of  April  9,  1872  (Purd.  Dig.  1464).  The 
auditor  reported  that  Snyder  was  entitled  to 
priority  to  the  extent  of  two  hundred  dollars, 
under  the  provisions  of  said  Act.  Exceptions 
were  filed  by  Wen  troth,  which  were  overruled, 
and  the  report  confirmed  by  the  Court.  Went- 
roth  appealed,  assigning  for  error  the  allowance 
of  Snyder's  claim. 


Geo.  M.  Reade  (with  whom  was  Wm.  H,  Seek- 
ler),  for  appellants. 

The  Act  of  the  9th  of  April,  1 872,  gives  a  pre- 
ference to  the  claims  of  miners,  mechanics, 
laborers,  or  clerks,  for  moneys  dee  them  to  an 
amount  not  exceeding  $200,  for  labor  or  services 
rendered  by  such  person.  This  Act  is  intended 
to  give  immediate  relief  to  persons  of  limited 
means,  and  should  not  be  perverted  to  apply  to 
one  who  performed  no  labor,  gave  no  part  of  his 
attention  to  the  business,  but  who  made  the  con- 
tract merely  for  the  purposes  of  S|»eculatioQ. 
Seider's  Appeal,  10  Wr.  67. 

a.  L.  Johnston,  contra. 

In  Seider's  Appeal  {supra)  it  was  decided  that 
a  contractor,  though  he  employed  a  number  of 
hands,  and  his  claim  was  not  for  his  own  labor, 
but  for  horses,  carts,  and  drivers,  was  still  entitled 
to  the  provisions  of  the  Act  of  the  2d  of  April, 
1849.  This  Act  was  simply  re-enacted  and  made 
general  by  the  later  Act  of  April  9th,  1872.  It 
makes  no  difference,  therefore,  whether  the  ap- 
pellee was  personally  laboring  at  the  mill  or  not; 
he  furnished  men  and  teams,  and  his  claims  to 
the  benefits  of  the  Act  of  1872  should  be 
allowed. 

Oct.  30.  The  Court.  Frederick  Snyder,  the 
api^ellee,  entered  into  a  written  contract  with 
Nicholas  Wolf,  the  owner  of  a  sawmill,  by  which 
he  undertook  to  deliver  at  the  mill  ''  all  the  hem- 
lock timber  now  cut  down  and  peeled  on  the 
Wen  troth  tract  of  land,  formerly  Rorabaugh's, 
and  on  the  Pensacola  tract,"  on  or  before  a  cer- 
tain day  ;  Wolf  agreeing  to  pay  him  therefor  the 
sum  of  two  dollars  and  fifty  cents  per  thousand 
feet.  Snyder  fulfilled  the  contract  by  hiring 
teams  and  drivers,  but  did  no  hauling  himself. 
Tiie  sawmill,  fixtures  and  other  personal  property 
of  Wolf  having  been  levied  on  and  sold  by  the 
sheriff  under  two  judgments  by  the  appellant,  an 
auditor  was  appointed  to  distribute  the  proceeds. 
He  reported  that  Snyder  was  entitled  to  priority 
to  the  extent  of  two  hundred  dollars,  under  the 
provisions  of  the  Act  of  April  9,  1872  (Pamph. 
L.  47).  Exceptions  filed  by  the  appellant  were 
overruled,  and  the  report  confirmed  by  the  Court, 
and  from  this  decree  this  appeal  was  taken. 

The  only  question  presented  is  whether  Frede- 
rick Snyder  was  a  "  miner,  mechanic,  laborer,  or 
clerk."  These,  and  these  only,  are  the  classes  of 
persons  to  whose  claims  priority  is  secured  by  the 
Act  "Miner,  mechanic,  or  clerk,"  it  is  not  pre- 
tended that  he  was.  Was  he  a  laborer  ?  If  be 
was  a  laborer,  it  must  be  conceded  that  it  does 
not  matter  in  what  manner  his  services  were  to 
be  compensated — whether  by  daily  wages  or  by  ^ 
the  quantity  of  lumber  delivered.  The  Act  does 
not  say  wages,  but ''  all  moneys  that  may  be  due, 
or  hereafter  become  due,  for  labor  and  services." 
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What  class  of  persons  was  intended  to  be  com- 
])rehended  by  the  word  "laborer"?  We  think 
this  question  has  been  very  aceoratelj  answered 
by  this  Coort,  in  Daniel  Seider's  Appeal  (10 
Wr.  61).  "  13y  laborers,"  says  Mr.  Justice  Wood- 
ward, in  delivering  the  opinion  of  the  Court, 
••  we  mean  those  who  perform  with  their  own 
bauds  the  contract  they  make  with  the  employer." 
It  is  clear  that  Frederick  Snyder  does  not  fall 
within  this  description.  The  Act  meant  to  favor 
those  who  earned  their  money  by  the  sweat  of 
their  own  brows,  not  those  who  were  mere  con- 
tractors to  have  the  work  done,  and  whose  com- 
pensation was  the  profit  they  would  realize  on  the 
transaction.  Had  Snyder  been  a  chief  workman, 
and  employed  helpers  or  assistants,  the  case 
might  have  presented  a  different  question,  which 
it  is  not  necessfiry  here  to  determine;  for  it  would 
seem  that  such  helpers  would  be  entitled  to  prio- 
rity, and  it  is  very  clear  that  tiie  Act  did  not 
intend  to  give  a  double  lien.  In  such  case,  if  he 
had  paid  the  assistants,  he  might  be  entitled  to 
stand  in  their  shoes  by  substitution,  .and  recover 
the  balance  as  compensation  agreed  upon  for  his 
own  services.  A  somewhat  analogous  question 
arose  nnder  the  Mechanics'  Lieu  Laws,  and  it  was 
decided  by  this  Court,  in  Jones  v,  Shawhan  (4 
W.  &  S.  257),  that  one  who  furnishes  nothing 
bat  his  superintendence  and  skill  as  an  under- 
taker, had  no  right  to  file  a  lien  for  anything  in 
pursuance  of  his  contract  as  such.  **  It  is  he," 
said  Chief  Justice  Gibson,  **  who  has  found  the 
labor  or  material,  and  not  he  who  has  ordered 
them,  that  is  entitled  to  the  lien.  Were  the  con- 
tractor, as  well  as  the  mechanic  or  material  men, 
allowed  to  file,  there  might  be  double  liens,  and 
possibly  double  recoveries,  which  the  law  does 
not  tolerate." 

Decree  reversed  at  the  costs  of  the  appellee,  and 
record  remitted  that  the  proper  award  of  distribu- 
tion may  be  made  in  the  Court  below  in  conform- 
ity with  this  opinion. 

Opinion  by  Sharswood,  J.  Williams,  J., 
absent. 


Jan.  '75, 37.     Eostenbader  ▼.  Spotts.        Jan.  26. 

Communis  error  facit  ju8 — Judgment  note — 
Waiver  o/inquisition — Subsequent  purchaser^ 
how  affected  by — Act  of  16  June,  I«36 — Mer- 
chantable title — Incumbrance, 

A  common  though  erroneous  opinion  of  the  law  od 
A  particular  sabjeot,  nnder  whiuh  many  titles  Iiave 
b«en  honestly  acquired,  will  not  be  unsettled  hy  a 
technical  exposition  of  an  Act  of  the  Legislature. 

One  who  purchases  land  subject  to  the  payment  of 
a  Jadgnient  note  given  by  his  vendor,  and  entered  of 
record,  is  bound  by  a  waiver  of  inquisition  contained 
in  the  note. 


T.,  being  the  owner  of  real  estate,  gave  to  W.  a 
judgment  note  (duly  entered  in  Court),  which  con- 
tained the  words,  **  without  stay  of  execution,  exemp- 
tion, or  extension,  under  the  Act  of  June  6,  1836." 
T.  afterwards  conveyed  his  real  estate  to  D.,  who  by 
the  terms  of  sale  was  to  pay  the  j  udgmeut  out  of  the 
purchase-money.  While  D.  was  in  possession,  a  ^. 
/a.  issued  on  the  judgment,  and  the  sheriflf,  after  levy- 
ing on  the  estate  purchased  by  D.,  and  without  hold- 
ing any  inquest,  sold  the  same  on  the  Ji.  fa,  to  S.  S. 
sold  to  K.,  the  plaintiff  in  this  action,  who  refused  to 
take  the  title,  and  sued  to  recover  an  instalment  of 
purchase-money  paid : 

Held  (affirming  the  judgment  of  the  Court  below), 
that  the  words,  **  without  extension,  under  the  Act  of 
June  6,  lS3bV'  amounted  to  a  waiver  of  inquisition 
under  the  Act  of  10  June,  1836. 

//«/(/,  further^  that  nnder  a  strict  interpretation  of 
the  law,  the  waiver  of  inquisition  contained  in  a  judg- 
ment given  by  the  then  owner  of  real  estate,  would 
not  bind  his  vendee,  but  as  in  many  parts  of  the 
Commonwealth  it  had  never  been  doubted  that  the 
waiver  in  a  judgment  was  coextensive  with  the  lien, 
and  as  upon  this  theory  many  sheriffs'  sales  had  been 
made,  and  many  titles  acquired,  the  Court  would  on 
the  ground  of  communis  error  sustain  the  title  of  the 
purchaser  under  the  execution  in  this  case. 

Error  to  the  Common  Pleas  of  Union  County. 

Assumpsit  by  Samuel  Kostenbader  against 
William  Spotts  to  recover  an  instalment  of  pur- 
chase-money, paid  under  an  agreement  for  the 
sale  of  real  estate. 

Plea,  the  general  issue. 

The  facts  appearing  on  the  trial  were  undis- 
puted. By  an  agreement,  dated  November  6, 
1868,  the  plaintiff  agreed  to  purchase  from  the 
defendant  a  tavern-stand,  known  as  the  '*  Great 
Western  Hotel,"  for  $8000,  to  be  paid  by  instal- 
ments :  $1500  on  the  execution  of  the  agreement, 
$2500  on  April  1, 1869,  when  possession  was  to  be 
given,  $2000  on  April  1,  1870,  with  interest  from 
April  1,  1869  ;  and  $2000  on  April  1, 1871,  with 
interest  from  April  I,  1869;  a  deed  in  fee  simple, 
and  of  general  warranty,  to  be  made  by  the  said 
William  Spotts  to  the  said  Samuel  Kostenbader 
on  April  1,  1869,  upon  payment  of  the  money 
then  due,  and  securing  the  unpaid  balance  by 
judgment  notes,  or  warrant  of  attorney  to  con- 
fess judgment. 

The  plaintiflf  paid  $1500  on  the  execution  of 
the  agreement,  and  on  April  1,  1869,  tendered 
the  second  payment  to  the  defendant,  and  de- 
manded his  deed.  He  refused,  however,  to  take 
the  deed  then  offered  to  him,  because,  as  he  al- 
leged, the  defendant's  title  was  defective  and  un- 
marketable under  the  following  circumstances : 
On  October  20,  1863,  Thomas  Tunis,  the  then 
owner  of  the  tavern  stand,  gave  to  one  Weight- 
man  a  judgment  note,  which  was  entered  up  in 
the  appearance  docket,  thus  : — 

John  Weiyhtman  v.  Thomas   Tunis,  No.  62;  Sept.  T., 

1803. 
Judgment  aga{n.<<t  the  defendant,  and  in  favor  of 
the  plaintiff,  fur  $976.00  on  single  bill,  dated  October 
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20,  1863,  and  payable  three  years  after  date,  with  use, 
without  stay  of  erecution,  exemption,  or  extension  under 
the  Aci  of  June  6,  1836,  with  authority  to  enter  judg- 
ment as  above,  etc.     Entered  October  21,  1863. 

B  J  deed,  dated  April  1 ,  1865,  Tunis  and  wife  con- 
veyed the  property,  still  subject  to  the  lien  of  the 
judgment,  to  Jacob  Dundore  for  $5000,  it  being 
expressly  agreed  between  the  parties  that  Dun- 
dore, the  purchaser,  should  pay,  out  of  the  con- 
sideration money,  this  judgment,  and  others 
against  the  property.  Dundore  remained  in  un- 
disturbed possession  until  May  22,  1868,  when  a 
fi.  fa.  issued  on  the  Weightmon  judgment  to  the 
use  of  William  Spotts,  the  defendant,  under  which 
the  sheriff  levied  on  the  tavern  stand  on  May  29, 
1868.  He  held  no  inquisition,  hut  sold  under 
the^.  fa.  the  property  levied  on,  to  the  defend- 
ant on  June  20,  1868,  and  on  the  24th  day  of 
the  following  September,  duly  executed  and  ac- 
knowledged a  deed  to  him  therefor. 

It  appeared  also  that  the  tavern  stand  had 
been  a  part  of  a  farm,  on  which  there  was  a 
mortgage  of  $3111.94,  given  to  secure  the  an- 
nual payment  of  $186.71  to  the  widow  of  Georpje 
Frederick,  a  former  owner,  as  her  dower.  The 
defendant  owned  the  portion  of  the  farm  remain- 
ing after  his  sale  to  the  plaintiff.  This,  it  was 
testified,  was  worth  $15,000,  or  one  hundred  dol- 
lars per  acre.  That  part  sold  to  the  plaintiff 
contained  about  three  acres. 

This  suit  was  brought  to  recover  the  instal- 
ment of  fifteen  hundred  dollars,  paid  on  the  exe- 
cution of  the  agreement. 

The  Court  l>elow  (Junkin,  P.  J.)  charged  to 
the  following  effect : — 

(1)  That  "  extension  "  being  the  usual  term 
(employed  to  show  that  on  an  inquisition  the 
rents  and  profits  will  within  seven  yours  pay  the 
liens,  the  words  **  without  extension  "  contained 
in  the  judgment  note  were  clearly  a  waiver  of 
inquisition.  (2)  That  Dundore,  having  by  his 
agreement  with  Tunis  retained  part  of  the  pur- 
chase-money to  meet  the  judgment,  he  had  made 
the  debt  his  own  upon  its  terms  ;  "  without  ex- 
tension," and  therefore  notice  to  him  of  the 
sheriff's  sale  was  unnecessary.  (3)  That  the 
title  under  these  circumstances  was  merchanta- 
ble, and  one  which  the  plaintiff  was  bound  to 
accept.  For  a  doubt  could  only  be  cast  upon 
the  title  tendered  by  showing  the  sale  from  Tunis 
to  Dundore,  and,  under  the  previous  ruling,  the 
latter  owed  the  judgment  on  the  same  terms 
as  his  vendor.  (4)  That  the  existence  of  the 
mortgage  was  no  ground  for  rescission,  for  the 
proportion  on  this  land  was  only  $300,  while  the 
plaintiff  held  unpaid  purchase-money  for  more 
than  sufficient  to  pay  this  lien. 

Whereupon  the  Court  directed  a  verdict  for 
the  defendant. 

Verdict  and  judgment  for  defendant,  to  which 


the  plaintiff  took  thid  writ  of  error,    assigning 
for  error  the  charge  of  the  Court. 

Oeorge  F,  Miller,  for  jilaintiff  in  error. 

The  judgment  note,  or  the  entry  thereof,  did  net 
under  any  circumstances  authorize  the  sheriff  to 
sell,  without  condemnation,  on  the  fi.  fa.  The 
words  of  the  bill  are,  "  without  stay  of  execu- 
tion, exemption,  or  extension,  under  the  Act  of 
6th  of  June,  1836."  There  is  no  Act  of  6th  of 
June,  1836,  relating  to  this  subject  That  re- 
ferred to  is  supposed  to  be  the  Act  of  16th  of 
June,  1836,  allowing  a  waiver  of  inquisition.  In 
order  to  create  such  a  waiver,  the  agreement  to 
do  so  must  be  clear  and  unequivocal,  and  must  not 
rest  upon  influence  or  conjecture. 
O'Neil  V.  Craig,  6  Sm.  161. 

The  clause  in  this  note  relied  on  by  the  de- 
fendant refers  to  an  Act  of  Asse^pnbly  not  even 
in  existence,  and  how  can  the  waiver,  then,  rest 
on  anything  else  than  "  inference  or  conjecture." 

[Mercur,  J.  When  this  alleged  waiver  was 
made,  was  there  any  Act  of  Assembly  relating 
to  extension  and  exempting  property  from  execu- 
tion, other  than  that  of  16th  of  June,  1836  ?1 

No  ;  but  we  rej)eat  that  the  waiver  must  he 
clear  and  unequivocal.  There  must  be  no  doubt 
about  it. 

Granting,  however,  that  the  Act  of  16th  of 
June.  1836,  was  intended  by  the  parties,  yet  the 
word  ** extension"  may  be  used  in  this  case  in 
other  senses  than  that  employed  by  the  Court 
below,  viz.,  a  waiver  of  inquisition.  By  Webs- 
ter*s,  Wharton's,  and  Bouvier's  Dictionaries,  it 
will  be  seen  that  **  extension"  also  applies  to 
the  granting  of  an  indulgence  to  a  debtor,  in 
which  meaning  it  might  be  with  propriety  used 
in  this  case.  An  inquest  is  a  right  which  is  not 
to  be  taken  away  by  a  forced  construction,  and 
by  referring  in  doubtful  language  to  an  Act  of 
Assembly  that  has  no  existence. 
Stillweira  Estate,  8  Phila.  R.  178. 

But,  however  the  law  might  be  as  to  Tunis, 
the  obligor,  how  stands  the  case  when  the  waiver 
is  enforced  against  Dundore,  his  vendee?  Hope 
V.  Everhart  (20  Sni.  231)  decided  that  a  waiver  is 
no  part  of  the  judgment,  and  that  case  as  applied 
to  this  is  not  affected,  as  the  defendant  argues,  by 
Hageman  v.  Salisbury  (24  Sm.  280).  Although 
the  judgment  note  appears  in  extenso  on  the 
Appearance  Docket,  yet  on  the  Judgment  Docket 
there  will,  of  course,  be  only  a  simple  entry  of 
judgment,  and  nothing  will  appear  on  the  latter 
to  give  a  purchaser  notice  of  the  terms  on  which 
the  judgment  was  given. 

The  owner  of  real  estate,  at  the  time  of  the 
issuing  of  the  fi.  fa.,  is  the  proper  person  to 
waive  an  inquisition. 

Pepper  V.  Copelnnd,  2  MileR,  419. 
Baird  v.  Lent,  8  Watts,  422. 
Hadeii  p.  Clark,  2  Grant,  107. 
Wolfe  V.  Payn©,  11  Casey,  97. 
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Under  all  these  circumstances,  the  title  was 
sorely  not  such  as  a  chancellor  would  compel  a 
purchaser  to  accept.  It  was  not  free  from  diflQ- 
culiy  as  to  law  and  fact. 

Dalzell  r.  Crawford,  1  Parsons,  37. 
Nicol  V,  Carr,  11  Casey,  382. 
Speakman  p.  For  paugh,  8  Wright,  371. 
Swayiie  v,  Lyon,  17  Sm.  439. 

The  defendant  was  bound  to  convey  to  the 
plaintiff  under  their  agreement  an  unencumbered 
title,  for  where  the  encumbrance  does  not  by 
agreement  form  part  of  the  consideration,  the 
vendor  must  discharge  it. 
Nicol  V.  Carr,  supra. 

Therefore,  as  it  appeared  that  the  judgment 
on  which  the  property  was  sold,  contained 
doubtful  and  ambiguous  language;  that  Dun- 
dore,  the  terre-tenant,  had  never  waived  inquisi- 
tion, and  that  the  property  was  encumbered,  the 
plaintiff  was  right  in  refusing  this  title,  and  the 
Court  erred  in  instructing  the  jury  as  matter  of 
law  to  find  for  the  defendant. 

William  Van  Gezer  and  Linn  (h  Dilly  contra. 

The  main  question  is  whether  the  words 
**  without  extension^^  had  the  same  legal  import 
as  the  words  "  without  inquisition"  would  have 
had,  and  whether  this  waiver,  if  such  it  were, 
bound  Dundore  the  vendee,  of  the  obligor. 

In  correct  legal  parlance,  an  extent  is  the  ob- 
ject of  an  inquisition,  and  the  verdict  is  that  the 
lands  levied  on  are  "  extended,"^  or  '*  condemned,*^ 
It  is  plain  that  the  i)arties  to  the  judgment  in- 
tended an  inquisition  by  the  words  "  without  ex- 
tension.*' 

If,  then,  there  was  a  waiver,  as  there  was,  that 
waiver  constituted  part  of  the  judgment  under 
the  ruling  of  Ilageman  v.  Salisbury  (24  Sm. 
280).  It  was  a  vested  right  in  VVeightman,  the 
plaintiff  in  the  judgment,  which  could  not  be 
divested  by  Tunis  selling  the  property  to  Dun- 
dore. I 

[AoNEW,  C.  J.  Yonr  case  is  not  within  the 
case  of  Hageman  v.  Salisbury.  The  question 
here  is  whether  a  subsequent  purchaser  is  bound 
by  waiver  of  inquisition  by  a  former  owner.] 

The  waiver  descends  to  Dundore,  because  it  is 
in  evidence  that  he  assumed  to  pay  the  judgment 
as  part  of  the  consideration  money. 

[Sharswood,  J.  The  Act  says,  "being  the 
owner  at  the  time  of  the  execution." 

Agnew,  C.  J.  It  all  comes  to  this :  Is  the 
waiver  a  covenant  running  with  the  land  ?j 

The  agreement  for  a  waiver  is  a  useless  stipu- 
lation, if  a  defendant  can  avoid  it  by  selling  the 
property. 

Oct.  9.  The  Court.  We  are  dis-posed  to 
adopt,  without  comment,  the  charge  of  the 
learned  Judge  of  the  Court  below,  except  so  far 
as  it  relates  to  the  waiver  of  inquisition,  as  con- 
tained in  the  confession  of  judgment,  of  Tunis  to  | 


Weightman,  on  the  20th  of  October,  1863.  Our 
doubt  is  whether  under  the  letter  of  the  45th  sec- 
tion of  the  Act  of  June  16th,  1836,  this  waiver 
was  binding  upon  the  property  in  the  hands  of 
Dundore,  to  whom  it  was  subsequntly  sold  by 
Tunis.  The  language  would  seem,  at  first  blush, 
to  put  the  power  of  waiver  exclusively  in  the 
hands  of  him  who  owned  the  lands  at  the  time 
of  the  issuing  of  the  execution,  thus  attaching 
this  right  to  the  land  rather  than  to  the  person 
of  the  debtor.  Certainly  the  debtor  could  not 
waive  the  privilege  of  extent  after  the  property, 
bound  by  the  judgment,  passed  to  his  vendee. 
(Wolf  17.  Payne,  11  Casey,  97.)  In  such  case, 
however,  the  debtor  having  disposed  of  the  prop- 
erty, is  but  a  stranger,  and  has  no  right  in  it 
that  he  can  waive.  As  against  one  purchasing 
after  the  test  of  the^.  fa.,  but  before  sale,  such 
waiver  has  been  held  to  be  good.  (Kimball  v. 
Kelsey,  1  Barr,  183.) 

In  this  case  it  seems  to  be  taken  for  granted 
that  the  waiver,  as  contained  in  the  judgment 
note,  being  effective  as  against  the  debtor,  bound 
the  property  coextensively  with  the  lien  of  the 
judgment,  so  no  point  was  made  as  to  its  effect 
upon  a  purchase  subsequent  to  its  entry.  The 
argument  is,  that  the  provisions  relating  to  the 
inquisition  and  extent  being  intended  for  the 
benefit  of  the  debtor,  his  waiver  of  such  right, 
thus  vested  in  himself,  could  not  be  questioned 
by  any  third  party.  For  my  own  part,  1  think 
it  is  hardly  possible  to  evade  the  force  of  this 
argument ;  for  it  is  not  to  be  controverted  but 
that  the  statute  does  intend  these  dilatory  pro- 
visions for  the  benefit  of  the  debtor  alone,  and 
it  is  but  natural  to  suppose  that  if  he  chooses  to 
contract  for  their  release,  he  should  have  the 
power  so  to  do.  Again,  the  contrary  theory  in- 
volves the  anomaly  that  one  may  dispose  of  this 
right  for  a  valuable  consideration,  and  then  by 
his  own  act  annul  the  contract  by  which  such  dis- 
position was  made.  The  creditor,  also,  is  enti- 
tled to  some  consideration  ;  the  waiver  is  ]>art  of 
the  obligation  for  which  he  has  paid  his  money, 
or  goods,  and  he  ought  not  to  be  deprived  of  a 
valuable  part  of  his  contraet  on  any  doubtful 
construction  of  the  statute. 

The  majority  of  this  Court,  however,  are  not 
disposed  to  adopt  this  reasoning,  but  put  the 
affirmance  of  this  judgment  on  the  ground  of 
communis  error  alone.  In  many  parts  of  the 
Commonwealth  it  has  never  been  doubted  but 
that  the  waiver  in  a  judgment  is  coextensive 
with  the  lien,  and  upon  this  theory  many  sheriffs^ 
Hales  have  been  made,  and  many  titles  acquired  ; 
we  are,  therefore,  not  inclined,  by  a  technical 
exposition  of  the  Act,  to  unsettle  rights  honestly 
acquired,  and  upon  which  many  persons  have 
rested  for  years. 

Judgment  affirmed. 

Opinion  by  Gordon,  J.   Wiluams,  J.,  absent. 
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July,  '74,  J8.         Pilling's  Appeal,  Feb.  15. 

Pilling's  Estate. 

DecedenVs  estate — Advancement — Statute  of 
Limitations. 

A.  died  in  1840,  having  beqaeathed  to  bis  widow 
tlie  income  of  all  his  estate,  durante  viduitate.  The 
widow  lived  nntil  1872.  In  1853,  B.,  one  of  his 
children,  received  from  the  executor  of  his  father's 
estate  $1500,  the  interest  to  be  paid  to  the  widow. 
In  1859,  all  the  heirs  joined  in  a  note  for  $1500, 
drawn  in  favor  of  the  executor  of  A.'s  estate.  The 
and i tor  in  the  present  case  found  that  this  note  was 
for  B.*8  advancement,  the  joinder  of  the  other  heirs 
l>eing  for  the  executor's  security.  No  interest  was 
paid  on  this  note.  In  1872,  on  the  death  of  the  widow, 
the  account  of  A.'s  estate  was  filed,  and  this  note  de- 
ducted from  B.'d  distributive  share. 

Held  (affirming  the  judgment  of  the  Court  below), 
that,  this  $1500  being  an  advancement,  the  statute  of 
limitations  did  not  apply. 

Appeal  by  Caroline  Pilling,  executrix  of  Ellis 
Pilling,  deceased,  from  a  decree  of  the  Orphans' 
Court  of  Philadelphia  County,  dismissing  her 
exceptions,  and  confirming  the  report  of  the  auditor 
in  the  estate  of  William  Pilling,  deceased. 

William  Pilling  died  in  May,  1840.  By  his 
will,  he  bequeathed  to  his  wife,  Martha  Pilling, 
the  income  of  all  his  estate,  which  consisted 
entirely  of  personalty,  during  widowhood.  She 
died  on  November  4,  1872,  having  never  again 
married.  This  will  provided  further,  as  fol- 
lows : — 

"At  the  dt^oease  of  ray  said  wife,  it  is  my  will  that 
all  my  estate,  real,  personal,  and  mixed,  of  whatsoever 
kind,  be  divided  equally  among  my  children,  Ellis, 
Samuel,  Mary,  and  Ralph,  and  all  and  every  other 
lawful  issue  that  I  may  hereafter  have,  share  and 
share  alike." 

He  never  had  any  other  issue,  and  all  the 
children  now  survive,  except  Ralph.  The  dece- 
dent named  as  his  executors  Samuel  Pilling,  his 
brother,  and  Samuel  Brooks.  Samuel  Pilling 
died  about  1853.  His  executors  tiled  their  ac- 
count of  his  transactions  as  executor  of  William 
Pilling,  which  was  referred  to  Francis  Wharton, 
Esquire,  as  auditor,  whose  report  thereon  was 
confirmed  absolutely  by  the  Orphans'  Court,  in 
July,  1853;  Samuel  Brooks,  as  surviving  execu- 
tor, then  assumed  the  entire  management  and 
control  of  the  estate.  He  died  about  May,  1864, 
and  his  executors  filed  the  account  of  his  execu- 
torship, which  was  referred  to  John  O'Byrne, 
Esquire,  as  auditor,  and  his  report  thereon  was 
confirmed  absolutely  by  the  Orphans'  Court,  in 
July,  1866.  On  the  lOlh  of  January,  1867, 
letters  of  administration  de  bonis  non  cum  ieata- 
mento  annexo  were  granted  to  William  J.  Tho- 
mason,  the  accountant. 

The  principal  question  presented  for  determi- 
natiou  was  as  to  a  debt  alleged  to  be  due  the 


estate  by  Ellis  Pilling,  one  of  the  distributees. 
As  to  this,  the  auditor  reported  as  follows  : — 

The  parties,  who  had  a  direct  personal  know- 
ledge  of  the  original  borrowing,  are  now  all  de- 
ceased. The  facts,  as  far  as  developed,  are  as 
follows:  On  the  5th  of  October,  1853,  Samuel 
Brooks,  surviving  executor,  receipted  to  the 
executors  of  Samuel  Pilling  for,  among  the  assets 
of  the  estate  of  William  Pilling  which  their  tes- 
tator had  in  his  hands,  the  sum  of  $1500  in  cash, 
as  so  awarded  by  Mr  Wharton,  the  auditor. 
This  amount  of  money  was  about  that  time 
loaned  to  Ellis,  out  of  the  funds  of  his  father's 
estate.  Samuel,  another  son  of  the  decedent,  had 
borrowed  a  like  amount  from  the  same  source, 
about  ten  years  before.  This  was  fully  admitted, 
and  was  charged  against  his  share  in  the  dis- 
tribution. It  is  referred  to  in  the  report  of  Mr. 
Wharton  of  1853.  In  that  of  Mr.  O'Byrne,  in 
1866,  the  sum  of  $3000  is  spoken  of  as  a  debt 
due  by  the  heirs,  represented  by  two  notes ;  the 
account  he  audited  shows  one  to  be  that  of 
Samuel  for  $1500,  and  the  other  that  of  the 
heirs,  for  the  same  amount.  The  present  accoun- 
tant was  directed  by  him  to  assume  both,  and 
carry  them  as  part  of  the  assets  of  the  estate. 
On  October  5,  1859,  all  the  heirs  joined  in  a 
joint  and  several  obligation,  evidently  the  one 
accounted  for  in  1866,  promising  to  pay  to 
Samuel  Brooks,  twelve  months  after  that  date, 
the  sum  of  $1500.  The  body  of  the  paper  is  in 
Ellis's  handwriting  ;  the  first  signature  is  his,  and 
the  rest  in  their  order;  Samuel,  Ralph  W.,  and 
Mary  McDonald  are  in  theirs  respectively.  This 
paper  Ellis  admits  as  genuine,  but  denies  having 
ever  received  any  money  for  or  by  reason  of  it, 
or  any  money  whatever  from  his  father's  estate, 
except  $500,  which  was  secured  by  a  mortgage 
that  has  been  paid.  He  alleged  further  that  his 
family  and  his  mother  all  owed  or  did  owe  him. 
The  others  testify  that  it  was  only  signed  by  them 
to  protect  the  executor,  and  that  they  never  had 
a  dollar  from  the  estate.  Samuel,  too,  states 
that  Ellis  admitted  that  he  owed  this  money,  and 
he  knew  he  paid  his  mother  interest  on  this  sum. 

Beside  this  oral  testimony,  there  were  produced 
a  number  of  written  documents  and  an  account  be- 
tween the  mother  and  Ellis,  all  in  his  handwriting. 
In  this  account,  on  the  credit  side,  he  credits  his 
mother,  under  date  of  August  5, 1 855,  with  "  three 
years'  interest  on  $1500  loaned  me  (him)  by 
estate  of  William  Pilling,  $270."  The  account 
is  without  date,  except  ns  shown  by  the  last  item, 
October  22,  1855,  which  strikes  a  balance  against 
the  mother.  It  was  conclusively  proven  that  this 
account  was  in  his  handwriting,  although  in  his 
testimony  he  states  that  he  neither  knew  anything 
about  it,  nor  in  whose  handwriting  it  was. 

Another  paper  was  also  produced  aud  proven, 
addressed  to  Samuel  Brooks,  dated  October  22, 
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1855,  the  same  date  as  the  last  item  in  the  account 
just  referred  to.  This  paper  is  signed  by  the  three 
Pilling  brothers,  and  certifies  that  she  has  received 
the  interest  on  $1500  loaned  E.  Pilling  by  the 
estate  of  William  Pilling,  in  full  to  October  5, 
1855;  and  another  was  also  produced,  proven 
and  signed  by  her,  in  which  she  acknowledges  to 
have  received  interest  from  Ellis  up  to  October 
5,  1866,  without,  however,  specifying  on  what; 
and  still  another  paper  credits  his  mother  with 
interest  in  two  separate  items,  showing  that  it 
was  calculated  on  $1500,  to  January  5,  1857. 

It  would  seem  clear,  therefore,  from  these 
written  documents  alone,  that  Ellis  Pilling  is 
certainly  mistaken  when  he  alleges  that  he 
never  received  the  sum  of  $1500  from  the  estate 
of  his  father  or  any  other  sum  whatever,  except 
the  $500  before  alluded  to.  The  only  discrep- 
ancy appears  in  a  difference  in  dates,  that  of  the 
joint  note  being  on  October  5,  1859,  and  all  the 
credits  for  interest  being  previous  to  that  time, 
and  in  the  month  of  August.  The  certificates 
of  Mrs.  Pilling,  however,  fix  the  acknowledg- 
ment of  interest  payment  to  October  5,  1856. 

In  view  of  the  length  of  time  that  has  elapsed, 
and  the  death  of  all  those  who  could  have 
cleared  up  what  is  seemingly  wanting,  some  facts 
must  be  supplied  by  deduction  ;  the  theory  best 
to  be  supported  would  appear  to  your  auditor 
to  be  that  after  considerable  time  had  elapsed 
from  the  date  of  the  original  loan,  the  executor 
refused  to  continue  or  renew  the  obligation  of 
Ellis  without  he  was  in  some  way  secured  by 
the  other  parties  in  interest  agreeing  to  acknowl- 
edge it.  He  appears  to  have  concluded  he  would 
he  so  protected  by  the  obligation  of  October  5, 
1859. 

The  conclusion  to  which  your  auditor  has  ar- 
rived, and  the  question  is  such  a  one  as  to  com- 
pel this  lengthy  statement,  is  that  some  time 
about  1853  Ellis  Pilling  borrowed  from  the  funds 
of  the  estate  of  his  father,  William  Pilling,  the 
sum  of  $1500,  which  he  has  never  repaid. 

To  this  claim,  however,  the  statute  of  limita- 
tion was  pleaded.  This  your  auditor  has  over- 
ruled, because  it  will  be  recollected  that  the  debt 
of  the  heir,  $1500,  became  a  matter  of  record, 
upon  the  absolute  confirmation  of  the  report  of 
John  O'Byrne,  Esquire,  in  July,  1866.  Nothing 
was  adduced  to  show  that  any  of  them  ever 
received  any  pro  rata  share  or  portion  of  this 
debt,  notwithstanding  they  signed  the  obliga- 
tion of  1859.  In  fact  it  seems  to  be  clearly 
shown  that  all  this  money  was  received  by  Ellis 
Pilling.  Such  being  the  conclusion,  therefore, 
that  all  those  in  interest  except  Ellis  occupied 
the  relation  of  sureties  only  to  the  note,  and  it 
having  become  a  debt  of  record  by  reason  of  the 
auditor's  report  of  1866,  the  sum  of  $1500 
will  be  charged  against  the  estate  of  Ellis  in  the 
distribution. 


Pending  the  audit,  Ellis  Pilling  died.  His . 
will,  dated  September,  1855,  was  proven  Novem- 
ber 19,  1873.  He  bequeaths  all  his  personalty 
to  his  wife,  Caroline  B.  Pilling,  absolutely,  after 
the  payment  of  his  debts,  devises  to  her  his  realty 
for  life,  with  remainder  to  his  children,  and  nomi- 
nates her  his  executrix. 

The  executrix  of  Ellis  Pilling  filed  exceptions 
to  this  report,  and  these  being  dismissed  and  the 
report  confirmed,  she  took  this  appeal. 

Charles  S.  Pancoast^  for  the  appellant,  argued 
•that  the  testimony  did  not  sustain  the  auditor's 
finding  of  the  facts,  and  then  took  up  the  ques- 
tion of  the  statute  of  limitations.  If  this  note 
became  a  debt  of  record,  by  the  confirmation  of 
the  auditor's  report  in  1866  it  was  against  all  , 
the  heirs,  and  not  against  Ellis  Pilling  alone. 
That  report  cannot  be  reviewed  in  this  proceed- 
ing, and  is  final. 

Rhoads'  Appeal,  3  Wright,  186. 
Shinders  Appeal,  7  Smith,  45. 
Leslie's  Appeal,  13  Id.  355. 

But  if  it  be  said  that  the  $1500  was  an  ad- 
vancement to  Ellis,  and  the  note  was  but  a  re- 
ceipt, there  is  no  evidence  in  the  case  to  sustain 
this  view  in  point  of  fact. 

It  is  cogent  evidence  that  advancement  is  not 
intended,  if  security  be  taken,  or  an  attempt 
made  to  preserve  evidence  of  it  as  a  debt. 

High's  Appeal,  9  Harris,  287. 

Roland  v,  Sohrach,  5  Casey,  125. 

Miller's  Appeal,  4  Wr.  60. 

John  K.  Valentine,  contra,  argued  that  the 
statute  of  limitations  had  no  application  to  the 
case.  If  this  even  were  an  advancement,  of 
course  the  statute  does  not  apply.  The  statute 
does  not  embrace  the  claim  of  a  legacy. 

Thompson  r.  MoGaw,  2  Watts,  161. 

Thomp^^on's  Appeal,  6  Wright,  345. 

MoCaudless'  Estate,  11  Smith,  11. 

March  6.  The  Court.  Upon  all  the  evi- 
dence in  the  case,  it  is  evident  that  Ellis  Pilling 
received  but  one  sum  of  $1500  from  the  execu- 
tors of  William  Pilling,  and  this  he  received  on 
account  of  his  share  in  the  estate  falling  due  at 
the  death  of  the  widow  of  William  Pilling,  to 
whom,  by  the  will,  the  interest  was  payable  an- 
nually. It  was  evidently  a  payment  by  antici- 
pation, he  undertaking  to  pay  the  interest  to  his 
mother.  When  the  note  of  October  5,  1859,  was 
taken,  Ellis  had  had  the  money  for  about  six 
years,  and  had  continued  paying  interest  upon  it 
to  Mrs.  Pilling.  It  is  evident  when  this  note 
was  taken,  it  was  done  for  the  protection  of 
the  executor,  who  wanted  something  to  show 
both  the  payment  to  Ellis  Pilling,  and  the  assent 
of  the  other  children  of  William  Pilling.  The 
acknowledgment  of  the  widow  of  the  receipt  of 
the  interest  had  been  taken  in  1855,  and  again 
in   1856,  including  Mrs.  Pilling's  release  of  the 
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-  acting  executor,  Brooks,  from  all  claims  of  in- 
terest. Thus,  it  is  evident  that  there  had  been  a 
family  arrangement  to  permit  Ellis  to  anticipate 
his  share  to  the  extent  of  $1500,  he  paying  in- 
terest to  the  widow,  so  that  when  the  note  of 
$1500  of  October  5,  1859,  was  given,  it  was 
only  a  mistaken  form  in  the  instrument  which 
did  not  alter  the  nature  of  the  arrangement  or 
prevent  the  executors  from  asserting  it  as  against 
the  estate  of  Ellis  Pilling  after  his  death.  The 
Statute  ot  Limitations  would  rnn  against  the 
instrument,  but  the  facts  as  proved  show  the  true 
nature  of  the  payment,  and  that  Brooks,  the 
executor,  was  entitled  to  a  credit  for  this  amount 
as  paid  to  Ellis  Pilling. 

Decree  affirmed  with  costs,  and  the  appeal  dis- 
missed. 

Pee  Curiam.     Williams,  J.,  absent 


May  '76, 113.  June  9. 

Bricker's  Administrators  y.  Dnll. 

Evidence — Failure  to  give  notice  of  special 
matter  under  rule  of  Court  —  Subsequent 
amendment  of  narr.  by  adding  apecial  counts 
—Actofll  March,  1806— Proc-^tce. 

An  action  was  oommenced  in  1861,  and  two  years 
later  a  general  declaration  in  assainpsit  was  filed.  A 
rnle  of  Court  required  that  wh«*re  general  counts  were 
filed  notice  of  the  8pt*ctal  matter  to  be  given  in  evi- 
dence tliereunder  shonld  be  fnrnished  within  twenty 
days  after  demand,  or  the  evidence  shonld  be  excluded 
upon  the  trial.  After  pleas  were  file<l  demand  was 
made  for  the  notice,  but  it  was  never  furnished.  On 
the  trial  the  evidence  was  admitted  and  a  verdict  and 
judgment  rendered  tor  plaintiflf,  which  was  reversed 
by  the  Supreme  Court. 

Afterwards,  in  1876,  the  Court  below  allowed  the 
declaration  to  be  amended  by  the  addition  of  counts 
setting  forth  the  special  matter,  and  on  the  second 
trial  plaintiff  offered  evidence  in  support  the reof,which 
the  Court  below  rejected  : 

Held,  that  the  failure  to  give  notice  of  special  mat- 
ter under  the  rule  of  Court  was  not  cured  by  the 
filing  (if  special  count;)  twelve  years  afterwards,  and 
that  the  evidence  offered  on  the  second  trial  was 
therefore  prc^rly  rejected. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

Assumpsit  by  Drew  et  al.  to  the  use  of  Bricker 
aguinst  Collins,  Dull  &  Co.  The  summons  was 
issued  to  August  Term,  1861,  and  on  October  9, 
1863,  a  declaration  containing  general  counts  in 
assumpsit  was  filed.  Defendants,  on  October  24, 
1863,  pleaded  non-assumpsit,  payment,  etc. 

The  67th  rule  of  the  Court  provided  that — 

'*If  the  plaintiff's  action  be  a  general  assumpsit, 
not  founded  on  a  writing,  he  shall,  upon- a  reasonable 
request,  before  the  defendant  be  compelled  to  plead,  or, 
where  a  plea  has  been  entered,  within  twenty  days 


after  such  request,  file  together  with  his  declaration 
a  written  statement  of  the  account  or  demand  that 
he  purposes  to  give  in  evidence,  and  rely  on  at  the 
trial,  and  on  failure  so  to  do,  no  eridenoe  thereof 
shall  be  received." 

The  68th  rule  of  the  Court  provided  that — 
"  Either  party  to  an  action  may  require  in  writing 
of  the  other  party  an  exhibition  of  any  paper  or 
papers  upon  which  the  action  is  foanded,  or  which 
is  relied  on  as  a  defence,  and  to  have  copies  thereof, 
if  necessary,  made  at  his  own  expense,  within  twenty 
days  after  such  requisition,  and  upon  the  refusal  of 
either  party  to  make  such  exhibition  or  permit  such 
copies  to  be  made,  the  same  shall  not  be  given  in 
evidence  on  the  trial.'' 

Under  these  rules  defendant,  on  January  2, 
1864,  served  notices  on  plaintiflPs  counsel  requir- 
ing him  to  exhibit  to  defendant  within  twenty 
days  any  paper  or  papers  upon  which  the  action 
was  founded ;  and  also  requiring  him  to  file 
within  twenty  days  a  written  statement  of  the 
account  or  demand  proposed  to  be  given  in  evi- 
dence. No  attention  was  paid  by  plaintiff  to 
either  of  these  notices,  and  no  further  steps  were 
taken  in  the  case  until  1873,  when  a  trial  was 
had  at  which  plaintiff  offered  in  evidence  certain 
orders  accepted  by  defendants,  which  were  objected 
to  by  defendant  because  notice  had  not  been 
given,  but  they  were  admitted  by  the  Court.  The 
verdict  and  judgment  obtained  by  the  plaintiff 
was  subsequently  reversed  by  the  Supreme  Court 
because  of  the  admission  of  this  evidence.  (Dull 
V.  Bricker,  26  Sm.  255.) 

Afterwards,  in  1875,  plaintiff  obtained  a  rule 
to  show  cause  why  he  should  not  be  permitted  to 
file  a  bill  of  particulars  and  amend  his  narr.  by 
adding  special  counts.  This  rule  was  afterwards 
discharged  as  to  the  bill  of  particulars,  but  the 
narr.  was  allowed  to  be  amended,  the  Court  how- 
ever remarking  that  upon  the  trial  all  evidence 
in  support  of  the  additional  counts  would  be  re- 
jected for  want  of  the  notice  of  8|.>ecial  matter 
demanded  in  1864.  The  additional  counts,  de- 
claring specially  on  said  orders  and  having  copies 
of  them  attached,  were  at  once  filed.  At  the 
second  trial  of  the  case,  in  May,  1876,  the  plain- 
tiff offered  the  orders  in  evidence,  together  with 
the  amended  narr.  The  defendants  objected  on 
the  ground  that  the  notice  required  by  the  Court 
rule  remained  unfurnished. 

The  Court  (Pearson,  P.  J.)  rejected  the  evi- 
dence, and,  in  the  absence  of  other  testimony, 
directed  the  jury  to  find  for  the  defendant.  Ver- 
dict accordingly  for  the  defendant,  and  judgment 
thereon.  The  plaintiff  took  this  writ,  assigning 
for  error  the  rejection  of  his  evidence. 

J.  W.  Simonton,  for  the  plaintiff  in  error. 

The  notice  of  special  matter  required  by  the 
rule  of  Court  is  only  intended  to  answer  the 
|)urpose  of  a  special  count.  (Dull  v.  Bricker,  26 
Sm.  255.)  The  special  counts  filed  by  plaintiff 
therefore  render  such  notice  unnecessary. 
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Under  the  Act  of  21  March,  1806  (Pord.  Dig. 
p.  68,  pi.  1),  it  has  been  held  that  if  a  defendant 
is  precluded  from  giving  evidence  by  omitting  to 
furnish  notice  of  special  matter,  he  may  amend 
his  plea  and  set  forth  the  special  matter  (Sharp 
V.  Sharp,  13  S.  &  R.,  444,  affirmed  in  Yost  v. 
Ebj,  11  n.  327),  where  the  Conrt  in  addition 
say,  that  allowing  the  amended  plea  to  be  filed, 
admits  the  evidence  in  support  of  it. 

The  delay  in  the  disposition  of  the  case  cannot 
be  taken  aid  vantage  of  by  the  defendants  who 
have  always  had  it  in  their  power  to  speed  the 
caose. 

Sweeny  r.  McGettigan,  8  H.  321. 
Ueniphill  v.  McClinians,  12  II.  371. 

Francis  Jordan  (B.  F,  Filer  with  him),  con- 
tra. 

Plaintiff  cannot  by   amending  his   pleadings 
evade  the  requirements  of  a  Rule  of  Court,  nor 
avoid  the  effect  of  his  failure  to  comply  with  it. 
Thompson  v.  Hoagh,  9  Leg.  Int.  46. 
Evidence  has  been  frequently  held  to  have  been 
properly  rejected,  when  Court   Rules  requiring 
special  notice  of  it  have  been  disregarded. 
Covelj  V,  Fox,  1  J.  173. 
Finlay  v,  Stewart,  6  Sni.  183. 

And  this  notwithstanding  the  Act  of  1806,  as 
was  held  in  Daniel  v.  Wilver  (12  H.  616),  a  case 
on  all  fours  with  the  present.  Sharp  v.  Sharp, 
supra,  is  not  a  parallel  case,  there  being  no  rule 
regulating  the  pleading,  and  Wilson  v.  Irvin  (14 
S.  &  R.  146),  and  McCay  u  Burr  (6  Barr,  147), 
assert  a  contrary  doctrine. 

None  of  the  orders  or  papers  enumerated  in 
the  amended  narr.  were  recited  or  mentioned  in 
the  original  declaration  ;  and  hence  it  was  an 
effort  to  introduce  new  causes  of  action  long  since 
barred  by  the^tatute  of  Limitations,  contrary  to 
the  rulings  of  the  Court  in — 

^hocb  V.  McChesuey,  4  YoatPB,  507. 

•vVright  r.  Hart's  Adinr,  8  Wr.  454. 
G(\ruian  v.  Judge,  27  Mich.  138. 

The  plaintiff  by  his  delay  had  deprived  himself 
of  all  right  to  the  amendment. 
Bank  v.  Israel,  6  S.  &  R.  293. 

Oct.  9.  The  Court.  This  suit  was  brought 
to  August  Term,  1861.  A  general  declaration 
in  assumpsit  was  filed  on  the  9th  of  October, 
1863,  and  on  the  24th  of  that  month,  pleas  of 
non-assumpsit  and  payment  with  leave  were  en- 
tered by  the  defendant.  At  that  point  the  record 
stops  until  the  6th  of  May,  1873,  when  the  cause 
was  ordered  for  trial.  It  was  tried  the  next  day, 
a  verdict  and  judgment  were  obtained,  a  writ  of 
error  was  taken,  and  in  July,  1874,  the  judgment 
was  reversed.  After  the  return  of  the  record,  on 
the  12th  of  February,  1876,  the  plaintiffs  were 
permitted  to  file  a  special  declaration  in  which 
their  cause  of  action  was  specificaJly  set  forth. 
Od  the  2d  of  January,  1864,  after  the  cause  was 


at  issue,  the  defendant's  counsel  gave  notice  to  the 
counsel  of  James  Bricker,  then  living  and  the 
plaintiff  on  the  record,  to  file  within  twenty  days 
any  paper  or  papers  on  which  the  action  was 
founded,  and  to  file,  also  within  twenty  days,  a 
written  statement  of  the  account  or  demand  pro- 
posed to  be  given  in  evidence  and  relied  on  at  the 
trial.  These  notices  were  authorized  by  the  67th 
and  68th  rules  of  the  Common  Pleas,  which  pro- 
vided that  in  case  of  failure  to  file  the  papers  and 
statement  required,  no  evidence  of  such  papers  or 
of  the  plaintiff's  account  or  demand  should  be  re- 
ceived. No  action  was  taken  in  pursuance  of  the 
notices  on  the  part  of  the  plaintiff,  and  it  was 
to  meet  the  exigencies  of  the  case  created  by  this 
neglect  that  the  application  to  amend  the  declar- 
ation was  made.  At  the  last  trial  the  Court  be- 
low were  of  the  opinion  that  the  defect  of  the 
record  caused  by  the  omission  to  comply  with  the 
provisions  of  the  rules  was  not  cured  by  the 
amendment  after  the  long  delay,  and  accordingly 
they  rejected  the  evidence  offered,  and  directed  a 
verdict  for  the  defendant. 

It  appears  from  the  pleadings  that  this  contro- 
versy grew  out  of  a  tran.saction  between  James 
Bricker  and  the  firm  of  Collins,  Dull  &  Co.,  who 
were  contractors  for  the  construction  of  the  road 
of  the  Bedford  Railroad  Company.  Bricker  fur- 
nished goods  and  supplies  to  three  sub-contractors, 
Keating,  McCabe,  and  Dhrew,  and'  for  these  the 
plaintiffs  allege  that  Collins,  Dull  &  Co.  agreed 
to  pay  out  of  the  estimates  on  the  sub-contracts. 
The  special  declaration  set  out  the  amounts  as- 
sumed by  the  defendant's  firm  on  account  of  Keat- 
ing at  $524.20,  on  account  of  McCabe  at  $240, 
and  on  account  of  Dhrew  at  $1259.  The  aggre- 
gate of  the  principal  sums  was  $2023.20.  This 
was  a  pretty  significant  amount,  and  it  was 
claimed  out  of  a  somewhat  complicated  transac- 
tion. There  was  a  lapse  of  more  than  twelve 
years  between  the  requisition  for  notice  of  the 
plaintiff'^s  demand  and  the  amendment  of  the  dec- 
laration. More  than  nine  years  expired  after  the 
requisition  before  any  step  was  taken  to  secure 
the  trial  of  the  cause.  If  the  specification  of  the 
claim  had  been  filed  within  a  reasonable  time,  even 
after  the  expiration  of  the  twenty  days,  or  if,  in 
lieu  of  the  specidcation,  the  application  to  amend 
the  declaration  had  been  reasonably  prompt,  ade- 
quate relief  would  undoubtedly  have  been  afforded 
by  the  Court  below.  But  a  delay  of  twelve  years 
was  fatal  to  the  success  of  the  efforts  of  the  plain- 
tiffs to  cure  a  defect  arising  from  their  intestate's 
original  neglect.  In  the  Farmers'  and  Mechanics' 
Bank  v.  Israel  (6  S.  &  R.  293),  a  delay  of  nine 
years  in  applying  for  leave  to  amend  a  declaration 
was  said  to  be  "  out  of  all  reason,"  and  the  same 
remark  may  be  well  applied  to  a  case  like  this 
involving  an  inquiry  into  the  accounts  of  five  dis- 
tinct parties  interested  in   a  railroad  contract, 
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which,  so  far  as  the  purposes  of  this  sait  are  con 
cerned,  is  shown  by  the  record  to  have  been  «»xe- 
cuted  for  a  period  of  6fteen  years.     The  fact  that 
the  amendment  was  allowed  was  not  enough  to 
justify  the  admission  of  the  evidence. 

Judgment  affirmed. 

Opinion  by  Woodward,  J.     Sharswood  and 
Williams,  JJ.,  absent. 


Oct.  &  Nov. '75.    294-301.  Nov.  16. 

BogQe*8  Appeal. 

Stein*8  Appeal. 

Kewburger's  Appeal. 

Auditor — Executions  upon  individual  and  part- 
nership judgments — Distribution  of  proceeds 
Conclusiveness  of  sheriffs  return — Estoppel 
of  the  plaintiff  in  the  writ. 

In  a  contest  between  tbc  ezeontion  creditors  of  a 
partnership  and  the  execution  creditor  of  an  iudi- 
vidaal  partner,  an  auditor  appointed  to  distribute 
the  fund  arising  from  a  sale  under  the  partnership 
executions,  cannot  inquire  into  the  exi!»tHnce  of  the 
partnership,  unless  the  returns  are  contradictory. 

The  RherifTs  return  to  a  writ  of  Ji,fa.  is  conclusive 
upon  the  plaintiff  therein. 

A.,  an  individual  judgment  creditor  of  B.,  issued 
a  Ji.  fa,  against  him,  to  which  the  sheriff  returned 
that  he  had  levied  upon  the  interest  of  B.  in  cer- 
tain property  of  the  firm  of  B.  &  Sons,  and  had 
afterwards,  under  subsequent  executions  against  said 
firm,  sold  said  property  as  theirs.  Before  the  auditor 
appointed  to  distribute  the  proceeds  of  the  sale  under 
the  executions  against  the  firm,  A.  claimed  the 
amount  of  his  judgment  out  of  the  proceeds,  and 
offered  evidence  to  show  that  in  fact  no  partnership 
existed  betwt^en  B.  and  bis  sons,  and  that  the  prop- 
erty belonged  to  B.  individually  : 

Held  (reversing  the  judgment  of  the  Court  below), 
tihat  the  auditor  could  not  inquire  into  the  existence 
of  the  partnership,  and  that  A.  was  estopped  by  the 
return  to  his  f.  fa.  from  claiming  any  of  the  proceeds 
of  the  subsequent  executions  against  the  firm. 

Paxson's  Appeal  (13  Wr.  199)  affirmed. 

Appeal  of  York  County  Bank  (8  Cas.446)  ;  Van- 
dike's  Appeal  (5  Har.  271)  ;  and  Cope's  Appeal  (3 
Wr.  284),  distinguished. 

Appeal  from  the  Common  Pleas  of  Fayette 
County. 

These  were  appeals  by  Henry  Boprae  &  Sons, 
S.  St^in  &  Co.,  and  Newburger  &  Hochstadters, 
from  a  decree  of  the  Court  confirming  the  report 
of  an  auditor  appointed  to  distribute  the  pro- 
ceeds of  a  sheriff's  sale  of  the  personal  property 
of  A.  G.  Minehart  &  Sons,  under  a  fi.  fa.  issued 
at  the  suit  of  S.  Stein  &  Co.  The  record  as 
produced  before  the  auditor  showed  the  following 
facts:  On  March  24,  i»75,  a^,  fa,  was  issued 
upon  a  judgment  of  Brown,  Knnkle  &  Co. 
against  A.  U.  Minehart,  and  on  the  same  day 


was  placed  in  the  hands  of  the  sheriffl  On 
April  16,  1875,  four  ^.  fas.  (numbered  144  to 
147,  June  T.,  1875)  were  issued  upon  four  judg- 
ments obtained  by  S.  Stein  &  Co.  against  A.  G. 
Minehart  and  his  sonii,  A.  G.  Minehart  and 
Samnel  Minehart,  partners,  doing  business  as  A. 
G.  Minehart  &  Sons.  Afterwards  on  the  same 
day  two  other  fi.  fas.  were  successively  issued 
against  said  firm  of  A  G.  Minehart  &  Sons 
upon  judgments  obtained  against  them  by  New- 
burger  &  Hochstadters  and  Henry  Bogne  &  Sons, 
respectively.  To  the  Ji.  fa.  of  Brown,  Kunkle 
&  Co.  the  sheriff  made  the  following  return  : — 

"  March  26, 1875,  levied  on  all  the  interest  of  A.  G. 
Minehart  in  the  business  and  property  of  A.  G.  Mine- 
hart &  Sons  ;  said  partnership  pioperty,  etc.,  consist- 
ing of  ready-made  clothing etc.,  and 

subsequently  sold  said  property  as  that  of  A.  G. 
Minehart  &  Sons,  as  per  return  io  Ji.  fas,  Nus.  144  and 
150  of  June  Term,  1875." 

To  the  fi.  fa.  of  S.  Stein  &  Co.,  No.  144,  the 
sheriff  returned  as  follows  : — 

'*  April  16,  1875.  Levied  on  all  the  following  prop^ 
erty  belonging  to  defendants,  A.  G.  Minehart  i  Sous, 

viz.  :     A    lot  of  ready-made  clothing, 

and  after  due  and  legal  notice  given,  as  required  by 
law,  I  sold  the  same  on  the  22d,  23d  and  24th  days  of 
April,  1875,  for  the  sum  of  two  thousand  four  hun- 
dred and  four  dollars  and  seven  cents  ($2404.07), 
which  money,  on  leave  given,  I  paid  into  court  for  dis- 
tribution, according  to  law." 

To  the  other  fi.  fas.  against  said  firm  tlie 
sheriff  returned  that  he  had  levied  on  personal 
property  of  defendants,  subject  to  the  levy  on 
fi.fa.  No.  144,  and  had  sold  the  same  as  per  re- 
turn to  that  writ 

Before  the  auditor  Brown,  Kunkle  &  Co. 
claimed  that  the  amount  of  their  judgment 
should  be  first  paid  out  of  the  fun^  and  offered 
evidence  to  show  that  no  partnership  existed  be- 
tween A.  G.  Minehart  and  his  sons;  thatJhe 
business  carried  on  under  the  firm  name  was  in 
fact  carried  on  by  A.  G.  Minehart  alone,  and 
that  the  goods  sold  as  firm  property  belonged  to 
A.  G.  Minehart  individually.  The  auditor  found 
that  the  evidence  was  sufficient  to  establish  the 
fact  that  the  goods  sold  were  the  individual  prop- 
erty of  A.  G.  Minehart.  He  was  also  of  the 
opinion  that  under  the  authority  of  Appeiil  of 
York  County  Bank  (8  Cas.  446),  Vandike's  Ap- 
peal (5  H.  271),  and  Cope's  Appeal  (3  Wr.  284), 
he  had  authority  to  "  determine  the  ownership  of 
the  goods  regardless  of  any  return  of  the  sheriff." 
He  therefore  reported  that  Brown,  Kunkle  &  Co. 
should  be  awarded  the  full  amount  due  on  their 
judgment,  viz.,  $743.88  with  costs.  To  this  re- 
port S.  Stein  &  Co.,  Newburger  &  Hochstadters, 
and  Henry  Bogne  &  Sons,  filed  exceptions  upon 
the  ground,  (1)  That  the  auditor  erred  in  finding 
that  the  pro|)erty  belonged  to  A.  G.  Minehart, 
and  not  to  the  firm  of  A.  G.  Minehart  &  ^on. 
(2)  That  the  auditor  erred  in  admiuiug  evidence 
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to  contradict  the  sheriflPs  return  to  the  fi.  fa, 
iasoed  by  Brown,  Kunkle  &  Co.,  the  return  to 
that  writ  being  conclusive  as  to  what  property 
was  levied  on  and  sold  under  it ;  and,  (3)  That 
tlie  auditor  erred  in  awarding  to  Brown,  Kunkle 
&  Co.  their  claim  before  the  executions  ajrainst 
the  partnership  had  been  satisfied.  The  Court 
lielow  dismissed  the  exceptions  and  confirmed  the 
report  Exceptants  appealed,  assigning  for  error 
the  dismissing  of  their  exceptions,  and  the  con- 
firmation of  the  report 

D.  Kaine,  for  appellants  Bogue  &  Sons. 
After  a  sale  of  partnership  property  as  such, 
the  proceeds  cannot  be  appropriated  to  any  other 
than  partnership  debts. 

The  authorities  relied  upon  by  the  auditor  do 
not  sustain  his  position.  He  clearly  possessed 
no  authority  to  determine  the  ownership  of  the 
floods  sold  ;  on  the  contrary,  the  cases  relied  upon 
by  him,  and  the  Act  of  Assembly  upon  the  sub- 
ject, indicate  that  facts  thus  in  dispute  can  only 
be  decided  by  a  court  and  jury  upon  an  issue 
formed  for  that  purpose. 

Vandike's  Appeal,  5  Harris,  271. 

Act  of  16  June,  1836,  Pard.  Dig.  p.  656,  pi.  108. 
The  sheriff's  return  to  the  Brown  &  Kunkle 
writ  was  conclusive  upon  the  parties  to  it 

PazsoD's  Appeal,  13  Wr.  195. 
N,  Ewing,  for  appellees. 
An  auditor  has  entire  power  to  determine  the 
character  of  the  fund  he  is  called  upon  to  dis- 
tribute. 

Appeal  of  York  County  Bank,  8  Cas.  446. 

Vaudike^s  Appeal,  5  H.  271. 

Cope's  Appeal,  3  Wr.  284. 

Aisttigned  Estate  of  WorthingtoD,  2  Wbbklt  Notes, 

199. 

If  the  execution  creditors  of  A.  G.  Minehart 

&  Sons  are  to  be  preferred  in  the  distribution,  it 

mast  be  solely  upon  the  ground  of  the  equities 

existing  l>etween  A.  O.  M'nehart  and  his  sons. 

Appeal  of  the  York  Co.  Bank  (supra). 

Rice  V.  Sherman,  7  Wr.  37. 

Snodgrass*  Appeal,  1  H.  47. 

Jacobs  &  Co.'s  Estate,  23  Sm.  466. 

But,  as  shown  by  the  evidence,  the  auditor  could 
have  arrived  at  no  other  conclusion  than  that,  in 
reality,  no  partnership  had  existed,  and  therefore 
DO  equities  could  subsist. 

And  the  auditor  having  found  that  the  prop- 
erty sold  was  that  of  A.  G.  Minehart  individu- 
ally, and  his  report  having  been  confirmed  by  tl>e 
Court  below,  the  finding  is  final  and  conclusive. 
Heft's  Appeal,  1  Wkbklt  Notes,  174. 
Gilbert  r.  Grim,  Id.  306. 
Hamaker's  Appeal,  Id.  402. 

iJestrezat  db  Boyd,  for  appellants  Stein  and 
Newburger. 

In  a  contest  between  the  parties  to  the  action, 
tbey  cannot  contradict  the  sheriff's  return,  which 
can  only  be  impeached  in  an  action  against  the 
sheriSl 

Vol.  III.— 17 


Diller  v.  Roberts,  13  S.  &  R.  64. 
Mentz  V.  Hamman,  5  Wh.  153. 
McClelland  r.  SlingloflF,  7  W.  &  8.  135. 
Flick  r.  Troxell,  Id.  67. 

Nov.  24.  The  Court.  These  are  appeals 
from  the  decree  of  the  Court  of  Common  Pleas 
of  Fayette  County,  distributing  the  proceeds  of  a 
sheriff's  sale  of  personal  property.  They  all  rest 
upon  the  same  ground,  and  may  be  considered 
together. 

Brown,  Kunkle  &  Co  had  a  prior  execution  in 
point  of  time  issued  upon  a  judgment  against  A. 
G.  Minehart,  which  was  levied  upon  the  interest 
of  the  defendant  in  the  business  and  property  of 
A.  G.  Minehart  &  Sons.  The  executions  of  the 
appellants  were  issued  upon  judgments  against 
A.  G.  Minehart  &  Sons,  and  were  levied  on  the 
property  as  of  the  defendants  and  sold  under 
these  writs.  The  sheriff  returned  the  sale  as 
made  under  them,  and  paid  the  money  into  court 

The  auditor  in  the  Court  below,  to  whom  the 
question  of  distribution  was  referred,  gave  the 
priority  to  the  execution  of  Brown,  Kunkle  & 
Co.,  on  the  ground,  which  he  found  to  be  the  fact, 
that  there  was  no  such  partnership  as  A.  G. 
Minehart  &  Sons,  and  that  the  personal  property 
levied  upon  and  sold  was  the  exclusive  property 
of  A.  G.  Minehart.  Whether  he  was  right  in 
this  finding  of  fact  it  will  be  unnecessary  to  con- 
sider, as  we  are  clearly  of  the  opinion  that  it  was 
not  a  question  properly  involved  in  the  distribu- 
tion.  He  was  evidently  misled  by  a  cursory  ex- 
amination of  the  cases  he  cites  without  observing 
a  marked  distinction  between  them  and  that 
which  was  before  him  for  determination.  (Ap- 
peal of  the  York  County  Bank,  8  Casey,  446  ; 
Vandike's  Appeal,  5  Harris,  271  ;  Cope's  Ap- 
peal, 3  Wright,  284.)  These  were  all  contests 
between  separate  and  partnership  execution  credi- 
tors, in  which  the  sheriff  had  levied  and  sold  un- 
der all  the  writs,  and  so  made  return.  Neither 
party  was  concluded  by  the  return  made  upon 
any  execution  except  his  own,  and  his  own 
was  in  his  favor.  It  followed  that  there  were 
contradictory  returns,  as  to  whether  the  goods 
from  which  the  money  had  been  made  was  sepa- 
rate or  partnership  property,  and  it  was  held  in 
those  cases  that  the  Court  were  bound  of  necessity 
to  inquire  and  determine  the  fact  in  order  to  en- 
able them  to  distribute  the  fund.  But  the  facts 
here  were  entirely  different  Upon  the  execution 
of  Brown,  Kunkle  &  Co.,  the  sheriff  made  re- 
turn that  he  had  "  levied  on  all  the  interest  of 
A.  G.  Minehart,  in  the  business  of  A.  G.  Mine- 
hart &  Sons,  said  partnership  property  consisting 
of  ready-made  clothing,  etc.,  and  subsequently 
sold  said  property  as  that  of  A.  G.  Minehart  & 
Sons,  as  per  return  to  fi,  fa,  Nos.  144  and  150 
of  June  Term,  1875."  The  fi,  fa.  No.  144,  to 
which  the  sheriff  refers  in  this  return,  was  one  in 
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favor  of  Stein  &  Co.,  against  A.  G.  Minehart  & 
Sons,  and  No.  150  a  similar  execation  in  favor  of 
Henry  Bogue  &  Son.  To  No.  144  the  sheriff 
made  return  that  he  had  'Mevied  on  all  the  follow- 
ing described  personal  property,  belonging  to  the 
defendants,  A.  G.  Minehart  &  Sons,  to  wit :  A 
lot  of  ready-made  clothing,  etc.  After  due  and 
legal  notice  given  as  required  by  law,  I  sold  the 
same  for  the  sum  of  $2404.07,  which  money  on 
leave  given  I  paid  into  court  for  distribution  ac- 
cording to  law."  Upon  the  other  partnership 
executions  he  returned  severally  that  he  had 
'*  levied  on  personal  property  of  defendants,  and 
sold  the  same  as  per  return  to  Jl.  fa.  No.  144." 

That  Brown,  Kunkle  &  Co.  were  not  prevented 
by  the  returns  to  the  partnership  executions  from 
setting  up  their  claim  to  the  proceeds  of  the  sale 
of  the  goods,  as  the  individual  and  separate 
property  of  their  debtor  defendant,  A.  G.  Mine- 
hart, is  clear,  but  that  they  were  concluded  and 
estopped  by  the  return  to  iheir  own  writ,  is 
equally  clear  both  on  principle  and  authority. 
It  was  expressly  so  ruled  by  this  Court  in  Pax- 
son's  Appeal  (13  Wright,  199),  where  the  books 
and  cases  are  cited.  The  return  to  their  execu- 
tion not  only  stated  that  the  levy  under  it  was 
only  upon  the  interest  of  A.  G.  Minehart  in  the 
business  and  property  of  A.  0.  Minehart  &  Sons, 
but  niso  that  it  was  partnership  property,  and 
that  he  had  sold  it  as  such  under  the  partnership 
execution.  There  was  no  sale  under  Brown, 
Kunkle  &  Co.'s  writ,  the  money  was  made  under 
the  partnership  writs  and  so  paid  into  court. 

There  was  error  therefore  in  trying  the  ques- 
tion of  fact  of  the  existence  of  the  partnership, 
and  the  money  ought  to  have  been  distributed  to 
the  execution  creditors  of  A.  G.  Minehart  &  Sons, 
according  to  their  respective  priorities. 

Decree  reversed  at  the  cost  of  the  appellees, 
and  record  remitted  to  the  Court  below,  that  dis- 
tribution may  be  there  made  according  to  this 
opinion. 

Opinion  by  Sharswood,  J.  Williams  and 
Mercur,  JJ.,  absent. 


Common  llleas— Bquitg. 


The  following  new  Rule  was  adopted  in  the 
several  Courts  of  Common  Pleas  of  Philadelphia 
County,  December  30,  1876: — 

All  bills  whose  object  is  the  enjoining  of  pend- 
ing proceedings  At  law  or  in  equity  in  any  of  the 


Courts  of  Common  Pleas  of  this  county,  shall 
be  assigned  by  the  Prothonotary  to  the  Court  io 
which  such  proceedings  at  law  or  in  equity  shall 
be  pending,  without  reference  to  the  assignment 
of  current  business  at  that  time  under  th«  general 
rules  of  these  Courts. 


©omnton  iJleas— Uato* 


C.  p.  No.  1.  Dec.  11. 

Wharton  ▼.  Koseng^arten  &  Bro 

Process — Failure  to  name  individual  partners 

in  a  suit  against  firm — Insufficiency  of  return 

of  service. 

Certiorari  to  alderman. 

Sur  exceptions  to  record. 

Action  on  book-account,  and  judgment  for 
plaintiff  by  default  in  appearance.  The  record 
showed  that  suit  was  brought:  "  J  W.  Wharton 
V,  Wm.  Rosengarten  k  Brother,"  and  tnat  the 
summons  was  returned  by  the  constable,  "  Served 
hy  producing  to  the  defendants  the  original  sum- 
mons, and  made  known  to  them  the  contents 
thereof." 

Hinckle,  for  exceptions. 

The  judgment  should  be  set  aside,  first,  because 
the  defendants  were  improperly  summoned  as 
"  Rosengarten  &  Brother,"  instead  of  setting  out 
the  individual  names  of  the  firm ;  and,  secondly, 
because  the  return  does  not  show  that  the  defen- 
dants were  individually  served,  as  is  required 
when  service  is  not  at  defendants'  dwelling-house. 

(?.  TF.  Arundelj  contra,  contended  that  "  ik 
Brother"  was  only  surplusage,  since,  in  point  of 
fact,  William  Rosengarten  was  sole  defendant. 

The  Court.  We  think  that  the  two  defects, 
taken  together,  vitiate  the  judgment. 

Exceptions  sustained  and  judgment  set  aside. 

[Cf,  Bold  V.  Harrison,  1  Wbeklt  Notes,  154;  Lip- 
piucott  V,  Uopple,  2  Id.  186.] 


C.  p.  No.  1.  Nov.  25. 

Cardwell  v.  Hickman  et  al. 
Execution — Sherijps  sale  of  personal  property 
— Inadequacy  of  price — Alleged  sham  sale  in 
fraud  of  creditors — Proper  method  of  tenting 
question  of  fraud — Feigned  issue — Practice. 
Rule  to  set  aside  sheriff's  sale  of  personal  pro- 
perty. 

The  affidavit  in  support  of  the  rule,  made  by 
one  Harris,  a  creditor  of  the  defendants,  set  forth 
that  under  the  executiuu  in  this  case,  personal 
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proi>erty  of  the  defendants  (who  were  partners), 
of  the  value  of  $14,000,  was  levied  upon  and  sold 
for  about  $800 ;  that  no  advertisements  of  the 
sberifiPs  sale  were  made,  no  bills  posted,  nor  a 
flag  displayed  previous  to  the  sale ;  that  said  sale 
was  made  in  fraud  of  the  rights  of  the  deponent 
and  other  creditors  then  having  executions  out 
against  the  said  defendants ;  that  although  the 
goods  at  the  sherifiPs  sale  were  not  purchased 
nominally  by  the  defendants,  the  latter  still  con- 
tinue in  possession  thereof. 

Depositions  were  taken,  but,  upon  the  hearing 
of  the  rule,  the  Court  refused  to  have  them  read. 

Oummey,  for  the  rule. 

The  goods  have  practically  been  put  into  the 
hands  of  the  original  owners  by  an  abuse  of  the 
process  of  the  law.  No  actual  bona  fide  sale  has 
taken  place,  yet  the  creditors  cannot  enforce  their 
rights.  There  was  clearly  no  transfer  of  title  by 
the  sale. 

Daniels,  contra,  was  not  called  upon. 

Thb  Court.  This  was  a  judicial  sale.  It  was 
fully  consummated,  and  we  cannot  interfere.  The 
creditors'  proper  remedy  is  to  issue  another^. /a. 
and  contest  the  ownership  by  a  feigned  issue. 

Rule  discharged. 


C.  P.  No.  3.  Nov.  18. 

Whipple,  Trustee,  v.  The  Fire  Association. 

The  Court  will  modify  the  judgment  and  control 
the  execution  in  such  a  way  as  to  protect  the 
rights  of  parties  where  the  subject-matter  is 
in  dispute  in  suits  pending  in  oUier  States — 
Practice, 

Rule  on  plaintiff  to  show  cause  why  judgment 
should  not  be  modified  by  adding  that  no  execu- 
tion issue  tbereoQ  until  further  order  of  the 
Court 

Debt  upon  the  transcript  of  a  judgment  ob- 
tained in  Rhode  Island,  by  P.  W.  Whipple, 
trustee  for  the  estate  of  Nathaniel  Fullerton, 
against  The  Fire  Association  of  Philadelphia. 
On  Nov.  4,  the  Court  entered  judgment  against 
the  defendant  for  want  of  a  sufficient  affidavit  of 
defence.  The  affidavit  filed  in  support  of  the 
present  rule  set  forth  the  following  facts :  The 
suit  in  Rhode  Island  was  upon  a  policy  issued  by 
the  defendant  to  Frederick  W.  Whipple,  upon  a 
mill  property  in  Vermont,  the  amount  insured 
being  made  payable  to  the  estate  of  Nathaniel 
Fullerton.  The  property  having  been  totally 
destroyed  by  fire  in  November,  1873,  F.  W. 
Whipple  filed  with  th.e  defendant  sworn  proofs  of 
loss,  setting  forth  that  he  was  the  owner  of  the 
property  destroyed  and  that  "no  other  person 
or  parly  has  any  interest  therein."     This  proof 


was  dated  25  Nov.  1873,  and  signed  by  F.  W. 
Whipple,  and  contained  no  mention  of  his  being 
trustee.  The  money  due  by  defendant  upon  said 
policy  ($2360)  has  been  attached  in  New  York, 
at  the  suit  of  Watson  &  Co.,  creditors  of  F.  W. 
Whipple  to  the  amount  of  $20,745.32,  who  allege 
that  the  insured  property  belonged  to  Whipple 
and  not  to  the  estate  of  Nathaniel  Fullerton. 

A  suit  in  equity  also  has  been  instituted  in 
Boston,  Mass.,  by  the  said  Watson  &  Co.,  against 
the  said  Whipple,  and  others,  including  the  defen- 
dant and  eighteen  other  fire  insurance  companies, 
all  of  whom  have  taken  risks  upon  the  said  pro- 
perty, on  the  ground  of  certain  frauds  alleged  to 
have  been  committed  by  the  said  Whipple  and 
others  against  their  creditors  in  respect  to  the 
said  insured  property,  praying  the  Court  to 
restrain  Whipple  from  prosecuting  suit  against 
the  defendant  and  the  other  insurance  companies 
untillhe  questions  raised  in  the  suit  be  determined, 
and  praying  further  that  the  insurance  companies 
(including  the  company  defendant)  might  be  re- 
quired to  show  cause  why  they  should  not  pay 
into  Court  the  insurance  moneys  for  the  benefit 
of  the  parties  entitled  thereto.  This  bill  was 
filed  in  March,  1876.  To  it  the  defendant  made 
answer  admitting  its  indebtedness  of  $2360,  and 
offering  to  pay  the  money  into  Court.  Whipple 
also  made  answer  avernng  that  the  property 
insured  belonged  to  him  but  had  been  mortgaged 
by  him  to  Nathaniel  Fullerton,  and  the  policy 
made  payable  to  said  Fullerton  as  security  for  the 
mortgage.  lie  further  averred  that  the  suit  in 
Rhode  Island  had  been  brought  and  was  directed 
by  the  administrator  of  Nathaniel  Fullerton,  now 
deceased,  and  that  in  said  suit,  his,  Whipple's 
name  was  used  solely  for  the  benefit  of  the  said 
estate,  and  in  order  to  facilitate  collection. 

E,  Coppte  Mitchell  (with  whom  was  W.  E. 
Littleton),  for  the  rule. 

The  pendency  of  the  attachment  in  New  York 
and  of  the  equity  proceedings  in  Boston  are  of 
course  no  defence  to  the  action  here,  but  they 
enable  the  Court  to  mould  the  judgment  so  as  to 
protect  the  parties'  rights. 

Brown  et  at,  r.  Soott,  1  Sm.  357. 

The  defendant  admits  the  debt  sued  for  here, 
but  desires  to  pay  it  to  the  party  entitled  thereto 
and  in  such  a  way  as  to  be  protected. 

O.  E.  Megargee,  contra. 

The  judgment  in  Rhode  Island  is  virtually  in 
favor  of  the  estate  of  Nathaniel  Fullerton,  de- 
ceased. Whipple's  name  was  used  as  trustee 
because  the  laws  of  Rhode  Island  required  it. 
Attachments  and  proceedings  against  Whipple 
individually  cannot  affect  ns. 

Mitchell,  in  reply. — Whipple's  creditors  allege 
that  he  was  the  plaintiff  in  the  suit,  and  that  the 
money  due  by  the  defendant  on  the  policy  belongs 
to  Whipple  individually. 
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The  Court.  We  will  make  this  rule  absolute, 
bat  will  allow  the  plaintiff  at  any  timei  upon 
reasonable  notice  to  the  defendant,  to  move  the 
Court  for  leave  to  issue  execution. 


0.  P.  No.  3.  Dec.  18. 

Porter  ▼.  The  Trust  Co.,  Exrs. 
Nonsuit — Services  vol  in  the  way  of  plaintiff^s 
business  rendered  to  a  decedent  who  was  a  rela- 
tive— Evidence  as  to  promise — Conditional 
promise — Statute  of  limitations. 
Rule  to  show  cause  why  a  n  on -suit  should  not 
be  stricken  off. 

Assumpsit  brought  by  Dr.  James  J.  Porter, 
against  the  Philadelphia  Trust,  Safe  Deposit  and 
Insurance  Co.,  executors  of  Parthenia  P.  May- 
field,  deceased,  to  recover  the  sum  of  $5000 
alleged  to  have  been  promised  the  plaintiff  by  the 
testatrix  in  consideration  of  services  rendered  by 
him  to  her.     Plea,  the  general  issue. 

At  the  trial  the  plaintiff  showed  that  he  was  a 
brother  of  the  testatrix,  that  in  1864  she  ivas 
living  with  her  husband  in  Nashville,  Tennessee, 
where  the  latter  died ;  that  in  consequence  of  a 
telegraph  from  testatrix  to  the  plaintiff,  who  was 
a  physician  practising  in  Washington,  requesting 
him  to  come  to  help  her  arrange  her  affairs,  he 
immediately  went  to  Nashville,  expecting  to  be 
absent  a  week  or  ten  days,  but  that  he  was  de- 
tained there  three  months  by  his  sister's  business. 
He  offered  to  show  that  on  his  return  to  Wash- 
ington he  told  his  family  his  sister  had  promised 
him  $5000,  but  the  offer  was  rejected.  It  ap- 
peared that  after  this  time  the  testatrix  was  often 
at  plaintiff's  house  and  constantly  spoke  of  her 
great  obligations  to  him  for  his  services  in  Nash- 
ville, which  she  said  were  indispensable. 

In  a  letter  from  the  testatrix  to  the  plaintiff  in 
1869,  she  said  she  was  sorry  she  could  not  at  that 
time  conveniently  help  him  in  the  purchase  of  a 
house  in  accordance  with  his  request.  It  further 
appeared  by  secondary  evidence  of  the  contents  of 
a  lost  letter,  said  to  have  been  written  in  1871, 
that  she  congratulated  the  plaintiff  on  the  pros- 
pect of  her  being  able  to  sell  her  house  in  Nash- 
ville for  $20,000,  in  which  event  she  would  be 
able  to  pay  him  what  was  due  him,  using  the 
words,  "  then,  James,  you  shall  have  your  $5000." 
It  did  not  appear  that  the  house  had  been  sold. 

The  plaintiff  had  been  in  the  habit  of  assisting 
her  in  her  business  affairs  both  before  and  after 
her  husband's  death,  and  she  in  her  conversations 
with  plaintiff's  family  had  used  the  word  "  obli- 
^tion/'  but  not  indebtedness.    Their  relations 


had  always  been  of  the  most  friendly  character 
She  died  in  1875,  leaving  a  will  by  which,  after 
bequeathing  $5000  to  a  sister,  which  legacy 
lapsed,  she  left  the  residue  of  her  estate  to  char- 
ities, making  the  defendants  her  executors. 

On  motion  of  the  defendants  the  Court  entered 
a  non-suit. 

Sharpless,  having  obtained  a  rule  nisi — 

Ashhurst  showed  cause. 

There  was  not  sufficient  evidence  of  an  express 
promise  to  go  to  the  jury.  The  only  evidence  is 
the  letter  of  1871,  which  might  as  well  refer  to  a 
gift  as  to  a  promise  to  pay  for  services,  and  the 
promise,  such  as  it  was,  was  made  dependent  upou 
a  contingency  which  never  occurred. 

The  nature  of  the  services,  coupled  with  the 
relationship  of  the  parties,  rebuts  the  presumption 
of  an  implied  promise.  Even  between  strangers 
such  a  presumption  could  hardly  have  arisen.  The 
services  were  not  in  the  line  of  Dr.  Porter's  pro- 
fession, and  they  are  not  specifically  set  forth. 
As  to  inference  from  relationship,  he  cited — 

Little  V.  Dawson, 4  Dal.  111. 
Swires  v.  Parsons,  5  W.  &  8.  357. 
Osborn  v.  Hospital,  2  Strange,  728. 
Defranoe  v.  Austin,  9  Barr,  309. 
Lanta  v.  ¥rey,  2  H.  202. 
Smith  V,  Milligan,  7  Wr.  108. 
Duffej  V,  Doffey,  8  Id.  401. 
Camraiugs  v,  Cummings,  8  W.  366. 
Leidig  v.  Coover,  11  Wr.  634. 
Amey'B  Appeal,  13  Id.  126. 
Batler  v.  Slam,  14  Id.  456. 

If  a  contract  existed,  yet  there  was  no  admis- 
sion within  six  years.  The  letter  of  1871  does 
not  admit  a  debt,  or  promise  to  pay  one.  To 
take  the  case  out  of  the  statute  there  should  be 
an  unequivocal  admission  or  promise  to  pay  at 
all  events. 

Suter  V,  Sheeler,  10  Har.  310. 

Weaver  v.  Weaver,  4  8m.  153. 

Senseraan  v.  Hershman,  33  Leg.  Int.  313 ;  S.  C, 

2  Wbbklt  Notbs.  693. 
Boss  V,  Long,  33  Leg.  Int.  306  ;  S.  C,  2  Wbbklt 
Notbs,  694. 

Sharpless,  for  the  rule. 

The  plaintiff  offered  to  prove  that  be  had  stated 
his  sister  promised  to  pay  him  $5000.  This  de- 
claration should  have  been  admitted  as  part  of  the 
res  gestm  to  show  what  he  then  thought. 

As  to  rebuttal  of  presumption  of  promise  be- 
tween relations,  see — 

Smith  V,  Milligan,  7  Wr.  107. 
Gorden  v.  Hefflny,  13  Id.  163. 
Neel  V.  Neel,  9  Sm.  349. 
Where  the  presumption  is  rebutted  the  rela- 
tionship is  generally  that  of  parent  and  child, 
never  that  of  brother  and  sister. 
Rule  discharged. 
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'74.  328.  Feb.  8, 1876. 

Tell  V.  The  City  of  Philadelphia. 

JHumcipol  claims — Paving — City  Ordinances 
—  Compliance  vnlh  —  A  dvertising  —  What 
defences  may  be  set  up  by  the  owner  of  pro- 
perty^ Act  of  19  April,  1843. 

Althongh  the  City  can  waive  irregnlarilies  and  de- 
fects of  form  in  dealings  with  its  contractors  for 
municipal  improvements,  yet  tiie  property  owners  can 
be  made  subject  to  a  legal  obligation  only  where  the 
{iower  conferred  on  the  municipal  authorities  has  been 
legally  exercised.  Where  the  record  bhows  that  the 
rules  prescribed  by  law  have  not  been  complied  with, 
there  is  no  jurisdiction  over  the  defendant  or  his  pro- 
perty. 

An  ordinance  of  the  city  of  Philadelphia  required 
notice  of  an  application  for  a  paving  contract  to  be  ad- 
vertised for  two  weeks  prior  to  its  pretjentation.  Up- 
on a  act.  fa.  sur  claim  for  paving  filed  against  property 
the  owner  of  wbioh  had  not  requested  or  agreed  to  the 
performance  of  the  work,  no  direct  evidence  was  given 
on  either  nide  as  to  the  adverti.<«ement  of  the  applica- 
tion, bnt  it  appeared  from  the  other  evidence  in  the 
cause  that  tlie  terms  of  tbe  ordinance  oouM  not  have 
been  complied  with: 

Held  (reversing  the  judgment  of  the  Court  below), 
that  the  contractor  could  not  recover. 

Semblt,  that  in  quentioiis  involving  the  liability  of  de- 
fendants for  their  proportion  of  the  co^t  of  municipal 
improvements,  the  relations  between  the  city  and  the 
parlies  with  whom  they  contract  are  ordinarily  out- 
side the  line  of  legitimate  inquiry.  When  such  im- 
provements are  within  what  were  the  incorporated  dis- 
tricts of  the  county  of  Philadelphia  wiien  the  Act  of 
19  April,  1843,  was  passed,  a  defendant  can  only  rely 
upon  the  defences  allowed  by  that  act. 

Per  Woodward,  J.  The  Act  of  19  April,  1843,  relat- 
ing to  defences  to  municipal  claims  has  been  con- 
stantly recognized  by  the  Supreme  Court,  notwith- 
utanding  the  doubt  intimated  by  Williams,  J.,  in 
Philadelphia  o.  Biwards,  2  Wbbkly  Notes,  102. 

Error  tc  the  late  District  Court  for  the  city 
and  coanty  of  Philadelphia. 

Amicable  action  between  the  City  of  Philadel- 
phia to  the  Qse  of  Canningham  &  McNichol,  con- 
tractors, and  William  Jenks  Fell,  owner,  in  the 
nu  to  re  of  a  scire  facias  sur  mnnicipal  claim  for 
pa?ing  Beckett  Street  in  front  of  the  defendants' 
property.  Pleas,  non  assumpsit,  payment  with 
leave,  and  8e^off,  and  several  special  pleas  not 
material  here. 

On  the  trial  (before  Thayee,  J.),  the  plain- 
tiffs, having  offered  in  evidence  the  claim  filed, 


produced  the  City  Ordinance  of  13  April,  1869, 
which  requii-ed  tiie  Department  of  Highways  to 
enter  into  a  contract  with  coni|>etent  pavers,  who 
should  be  selected  by  a  majority  of  the  owners  of 
property  fronting  on  Beckett  Street /rom  Wood- 
land Street  to  Forty-third  Street  for  the  paving 
thereof.  They  then  offered,  under  objection  and 
exception,  an  agreement,  dated  March  27,  1869 
(and  therefore  prior  to  the  approval  of  the  above  ' 
ordinance),  by  which  some  ten  persons,  the  de- 
fendant not  among  them,  describing  themselves 
as  "  owners  of  property  on  Beckett  Street  between 
Woodland  Street  and  a  point  four  hundred  and 
Jive  feet  west  of  Forty-second  Street,**  contract- 
ed with  Cunningham  &  McNichol  to  do  the 
paving  in  front  of  their  respective  projierties  on 
the  said  street,  the  work  to  be  done  under  the 
direction  and  to  the  satisfaction  of  the  Chief  Com- 
missioner of  Hitrhways  and  at  the  rate  of  $1  25 
per  square  yard.  It  was  admitted  that  the 
signers  of  the  agreemf?nt  were  a  majority  of  the 
property  owners  on  Beckett  Street  between  the 
points  named.  They  next  offered  the  contract  of 
Cunningham  &  McNichol  with  the  city  dated  Jan. 
24,  1869,  to  pave  Beckett  Street,  from  Wood- 
land Street  to  Forty-third  Street.  Having  proved 
that  in  1869  they  had  paved  the  street  from 
Woodland  Street  to  a  point  four  hnndred  and 
five  feet  west  from  Forty-second  Street  with  cob- 
ble-stone pavement,  the  plaintiff,  in  explanation 
of  the  defoult  to  pave  up  to  Forty-third  Street,  - 
as  required  by  the  contract  with  the  city  and  the 
Ordinance  of 'l3  April,  1869,  showed  that  Beck- 
ett Street  had  been  opened  west  from  Forty-sec- 
ond Street,  four  hundred  and  five  feet  only,  being 
there  cut  off  by  the  lands  of  the  Hamilton  Park 
Association,  through  which,  by  the  Act  of  18 
July,  1863  (P.  L.  1864,  1113),  no  street  could 
be  opened.  It  appeared,  however,  that  the  re- 
striction had  been  repealed  by  the  Act  of  15 
March,  1871  (P.  L.  361). 

The  defendant  set  up  ( 1 )  that  the  plaintiffs  had 
not  proved  their  compliance  with  the  Ordinance  of 
31  December,  1862,  which  requires  all  persons 
applying  for  paving  contracts  to  give  notice  of 
such  application  in  two  daily  papers,  at  least  two 
weeks  before  making  the  same  (see  the  Ordinance 
in  the  opinion  of  the  Court).  (2)  That  by  the 
ordinance  of  June  12,  1868  (afterwards  repealed 
by  Ordinance  of  June  21,  1809),  only  rubble 
pavements  could  be  laid  in  West  Philadelphia,  in 
which  Beckett  Street  was  situated,  the  same  Ordi- 
nance fixing  the  price  of  such  pavement  at  $  I  50, 
and  that  of  cobble  pavement  at  $1.25,  per  square 
yard;  that  under  the  circumstances,  the  signers  of 
the  agreement  of  March  27,  1869,  as  was  shown 
by  the  price,  had  contracted  for  a  cobble  pave- 
ment, which  was  then  unlawful ;  and  that  there 
fore  by  the  agreement  they  had  made  no  comf»e- 
teut  bclectiou  of  pavers  under  the  Ordinauce  o( 
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13  April,  1869,  supra,  (3)  That  the  bill  ren- 
dered  defendant  was  not  certified  to  by  the  com- 
missioner as  required  by  the  Ordinance  of  August 
30,  1868.  (4)  That  the  contract  between  the 
cily  and  the  claimants  was  not  approved  by  the 
city  solicitor  and  councils  as  required  by  the  Act 
of  April  21,  1855  (P.  L.  269),  and  (5)  That 
the  work  was  badly  done 

In  rebuttal  the  Chief  Commissioner  of  High- 
ways testified  for  plaintiff's  that  he  had  visited  the 
work  while  in  progress,  and  was  satisfied  with' it. 

The  Court  left  the  quality  of  the  work  to  the 
jury,  and  reserved  the  following  questions  of  law, 
which  had  been  submitted  as  points  by  the  defen- 
dant:— 

(1 )  If  the  jury  find  that  Beckett  Street  has  not 
been  opened  up  to  Forty-third  Street,  and  that 
the  plaintififs  did  not  pave  up  to  said  street,  they 
cannot  recover  in  this  action 

(2)  The  plaintiff's  must  show,  before  they  are 
entitled  to  a  verdict,  that  all  the  requirements  of 
the  ordinance  of  31  December,  1862,  have  been 
fully  complied  with  by  them. 

(3)  The  plaintiffs  must  show  that  they  ful- 
filled their  contract  in  strict  accordance  with  the 
terms  of  the  ordinance  then  existing. 

(4)  The  plaintiff's  must  show  that  the  bill 
rendered  the  defeudant  was  certified  by  the  Chief 
Commissioner  of  Highways,  and  in  default  there- 
of they  cannot  recover. 

(5)  The  plaintiff's  cannot  recover  here  under  a 
contract  not  approved  by  the  City  Solicitor  and 
Councils 

Verdict  for  plaintiffs  for  $2245. 16.  The  Court 
afterwards  entered  judgment  for  plaintiff's  on  the 
reserved  points,  and  discharged  a  rule  for  a  new 
trial,  Thayer,  P  J.,  delivering  the  following 
opinion : 

By  an  ordinance  of  the  City  Councils,  approved 
April  13, 1869,  the  Department  of  Highways  was 
anthorized  and  directed  to  enter  into  a  contract 
with  a  competent  paver  or  pavers,  who  shall  be 
selected  by  a  majority  of  the  owners  of  property 
fronting  on  Beckett  Street, /rom  Woodland  Street 
to  Forty-third  Street,  for  the  paving  thereof  ,  the 
conditions  of  which  contract  shall  be,  that  the 
contractor  or  contractors  shall  collect  the  cost  of 
said  paving  from  the  property  owners  respect- 
ively, and  shall  also  enter  into  an  obligation  with 
the  city  to  keep  the  said  street  in  good  condition 
for  three  years  after  the  paving  is  finished."  On 
the  24th  of  June,  the  city,  by  the  chief  Commis- 
sioner of  Highways,  entered  into  a  written  con- 
tract with  Cunningham  AMcNichol,  the  plaintiff's, 
to  pave  Beckett  Street, /rom  Forty-third  Street 
to  Woodland  Street, 

On  the  trial  it  appeared  that  the  plain* iff's  had 
paved  Beckett  Street  from  Woodland  Street  to  a 
point  four  hundred  and  five  fed  west  of  Forty- 
isecond  Street.    It  also  appeared  that  the  remain- 


ing distance  between  this  point  and  Forty-third 
Street  was  a  part  of  the  property  of  the  Hamil- 
ton Park  Association,  a  corporation  incorpo- 
rated by  an  Act,  approved  March  17,  1864,  (P. 
L  1864,  page  192),  and  that  it  had  not  been 
paved  in  consequence  of  an  Act  of  Assembly,  ap* 
proved  July  18,  1863  (P.  L.  1864,  Appendix, 
page  1113),  which  enacted  that  no  street  should 
be  opened  or  continued  across  or  within  the 
limits  of  said  tract  of  land  during  the  period  in 
which  it  should  be  held  and  used  as  a  park, 
without  the  consent  of  the  owners  thereof. 

The  defendant  insisted  that  inasmuch  as  the 
ordinance  of  councils  had  only  authorized  the 
Highway  Department  to  enter  into  a  contract  for 
the  paving  of  the  whole  distance  between  Wood- 
land Street  and  Forty-third  Street,  and  inasmuch 
as  the  contractors  had  by  the  contract  made  with 
the  city  expressly  undertaken  to  pave  Beckett 
Street  the  whole  distance  from  Woodland  Street 
to  Forty-third  Street,  and  in  point  of  fact  lad 
paved  only  a  part  of  the  distance  contracted  for, 
they  could  not  recover.  This  was  the  principal 
question  of  law  in  the  case,  and  on  the  tnul  it 
was  reserved.  The  Commissioner  of  Highways 
testified  on  the  trial,  that  he  had  supervised  the 
paving  during  its  progress;  that  he  had  inspectcil 
it  when  finished  ;  that  it  was  done  in  accordance 
with  law,  and  met  his  approval.  It  was  quite 
plain  upon  the  evidence  that  the  city  officials  ap- 
proved of  the  prosecution  of  the  work  as  far  ns 
the  point  to  which  it  was  actually  completed,  and 
that  there  was  an  impossibility  of  prosecuting  it 
beyond  that  point,  in  consequence  of  the  prohibi- 
tion of  the  statute,  a  circumstance  which  seems 
to  have  been  overlooked  at  the  time  of  the 
passage  of  the  ordinance. 

Are  the  contractors,  who  appear  to  nave  acted 
in  good  faith,  to  go  unpaid  for  the  work  actually 
done,  because  they  did  not  perform  that  part  of 
the  contract  which  the  law  prevented  them  from 
performing,  and  in  the  non-performance  of  which 
the  city,  by  the  executive  agents  to  whom  the 
supervision  of  the  matter  was  confided  acqui- 
esced ?  If  the  City  Councils,  through  ignorance 
of  the  restraining  statute,  authorized  a  contract 
too  large  in  its  terms,  and  thereby  induced  Cun- 
ningham &  McNichol,  through  the  same  igno- 
rance, to  enter  into  it,  and  if  Cunningham  & 
McNichol  performed  the  contract  as  far  as  it  was 
lawful  to  perform  it,  are  they  now  to  Ije  told  that 
they  have  no  right  to  be  paid  for  the  part  which 
they  performed,  because  the  law  prevented  the 
performance  of  the  residue?  To  affirm  this 
would  seem  to  affirm  a  manifest  injustice.  True, 
the  ordinance  required  the  whole  distance  to  be 
paved,  and  the  ordinance  was  the  foundation  of 
the  agreement,  the  law  of  the  contract,  but  it  is 
a  case  in  which  imfiotenlia  excusat  legem.  If 
H.  covenants  to  do  a  thing  which  is  lawful,  and 
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an  Act  of  Parliament  comes  in  and  hinders  him 
from  doing  it,  the  covenant  is  repealed.  (I  Salk. 
198;  Lord  Anglesea  v.  Churchwardens  of  Rugley, 
6  Q.  B.  N.  S.  107,  11 4.)  But  is  the  whold  cove- 
nant repealed  when  it  is  capable  of  division,  and 
one  party  performs  it  as  far  as  it  can  legally  be 
performed,  and  with  the  knowledge  and  approba- 
tion of  the  other  party  ?  We  think  not  In 
SQch  a  case  the  party  cannot  lawfully  be  deprived 
of  his  compensation  for  the  part  lawfully  per- 
formed. 

But  it  is  said  that  the  only  authority  which 
the  Highway  Department  had  over  the  subject 
was  to  procure  the  paving  of  Beckett  Street 
throughout  the  whole  distance  from  Woodland 
Street  to  Forty-third  Street,  and  that  if  the 
street  could  not  be  lawfully  paved  for  the  whole 
distance  mentioned  in  the  ordinance,  the  High- 
way Department  had  no  authority  to  accept  of 
less,  or  to  authorize  the  paving  as  far  as  it  could 
be  lawfully  done.  Corporate  agents,  and  espe- 
cially the  agents  of  municipal  corporations,  are  to 
be  confined,  doubtless,  within  the  literal  bounda- 
ries of  the  authority  delegated  to  them.  In  gene- 
ral, this  rule  is  to  be  rigidly  enlorced.  It  is  one 
of  the  necessary  defences  against  dishonesty  and 
a  profligate  administration  of  municipal  affairs  ; 
and  I  may.  add,  it  is  a  rule  which  this  Court  has 
always  been  strenuous  to  maintain,  and  which  it 
would  not  willingly  relax.  It  has  no  application, 
however,  to  the  circumstances  of  tliis  case,  for 
here  has  been  no  unwarrantable  departure  from 
the  letter  of  the  authority.  The  City  Councils 
authorized  their  agents  to  have  a  work. performed, 
which,  up  to  a  certain  point,  was  altogether  law- 
ful, and  beyond  which  the  performance  was  pro- 
hibted  by  law.  Was  not  this  a  good  authority 
to  the  agent  to  have  the  work  performed  so  far 
as  it  was  lawful  J  Especially  as  the  ordinance 
remained  unrepealed,  and  stands  to  this  day  the 
evidence  of  a  sufficient  authority  for  everything 
which  could  be  lawfully  done  under  it.  It  is  to 
be  observed,  also,  that  the  Highway  Department, 
in  the  form  of  the  contract,  followed  in  good  faith 
the  very  letter  of  the  ordinance,  and  thereby  fell 
into  the  same  error  which  the  Councils  them- 
selves had  committed ;  for  the  agreement  which 
they  prepared  for  the  contractors  and  which  they 
required  them  to  sign  bound  them  to  pave  the 
whole  distance  from  Woodland  Street  to  Forty- 
third  Street.  We  can  come  to  no  other  conclu- 
hion  upon  the  evidence  than  that  the  parties  to 
the  contract  acted  in  good  faith.  It  seems  to  be 
highly  probable  that  they  were  ignorant  of  the 
existence  of  the  Act  of  July  18,  1863,  which  was 
a  private  act,  and  might  therefore  well  be  un- 
known to  the  parties,  and  which  prohibited  the 
opening  of  streets  through  the  Hamilton  Park 
grounds.  And  we  are  of  opinion  that  the  plain- 
tiffs ought  not  to  be  prejudiced  by  this,  but  that 


inasmuch  as  they  have  performed  the  contract  as 
far  as  it  could  be  lawfully  performed,  the  first 
point  must  be  resolved  in  their  favor. 

Several  minor  objections  were  urged  by  the  de- 
fendant. The  first  was,  that  the  terms  of  the 
ordinance  which  require  the  pavers  to  be  selected 
by  a  majority  of  the  owners  of  property  fronting 
on  Beckett  Street,  from  Woodland  Street  to 
Forty -third  Street,  were  not  complied  wiih.  It 
cannot  be  denied  that  the  paper, dated  March  27, 
1870,  agreeing  that  the  paving  should  be  done  by 
the  plaintiff's,  was  signed  by  a  majority  of  the  pro- 
perty holders  on  Beckett  Street,  between  Wood- 
land Street  and  Forty-third  Street.  It  is  true, 
that,  in  the  paper  referred  to  they  describe  them- 
selves as  the  owners  of  property  on  Beckett 
Street,  between  Woodland  Street  and  a  point  four 
hundred  and  five  feet  west  of  Forty-second  Street, 
but  it  was  in  evidence  that  the  ground  through- 
out the  whole  remaining  distance,  that  is,  from 
the  point  indicated  to  Forty -third  Street,  all  be- 
longed to  one  person,  viz.,  the  corporation  known 
as  the  Hamilton  Park  Association,  and  counting 
in  the  association  as  an  owner,  it  is  quite  clear 
that  the  signers  of  the  paper  were  a  majority  of 
owners  between  Forty-second  and  Forty-third 
Streets.  This  was  one  of  the  facts  in  issue,  and 
was  found  by  the  jury  in  favor  of  the  plaintiffs, 
and  found  upon  sufficient  evidence. 

It  was  also  objected,  that  the  paper  signed  by 
the  majority  of  the  owners  was  dated  before  the 
passage  of  the  ordinance.  We  do  not  think  this 
a  tenable  objection.  It  would  be  putting  a  very 
rigid  construction  upon  the  requirements  of  the 
ordinance  to  hold  that  a  selection  made  imme- 
diately before  the  passage  of  the  ordinance,  and 
in  anticipation  of  it,  is  void  under  iis  provisions, 
and  is  to  prevent  a  recovery  by  the  party  who  has 
done  the  work  upon  the  faith  of  it,  e8|>ecially  in 
view  of  the  fact  that  the  majority  allowed  their 
selection  to  remain  in  full  force,  making  no  other 
selection,  and  permitting  the  work  to  proceed  in 
accordance  with  the  selection  so  made,  wheji  they 
might  have  revoked  it  at  any  time  before  the 
awarding  of  the  contract.  (Dickerson  v.  Peters, 
21  P.  F.  Smith,  63.) 

It  was  further  objected,  that  at  the  time  when 
the  ordinance  authorizing  the  paving  of  Beckett 
Street  was  passed  (April  13,  1869),  and  when 
the  selection  of  the  pavers  was  made  by  the  ma- 
jority of  property  owners,  an  ordinance  then  in 
force  (that  of  Juue  12,  1868)  required  all  streets 
which  might  be  paved  in  West  Philadelphia, 
where  this  paving  was  done,  "  to  be  laid  with 
rubble  pavement,  or  material  to  be  a[»p roved  by 
the  chief  Commissioners  of  Highways,  which 
shall  be  of  stone,  irregular  in  shape,  with  depth 
from  six  to  nine  inches  and  length  five  to  twelve 
inches,"  whereas  this  paving  had  been  done  with 
cobble  stones.     But  the  ordinance  of  June  12, 
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1868,  was  repealed,  so  far  as  it  related  to  Beck- 
ett Street,  bj  another  ordinance,  passed  June  21, 

1869,  which  was  before  the  execnlion  of  the  con- 
tract between  the  plaintiflFs  and  the  city,  the  con- 
tract being  dated  June  24,  1869.  Now,  the  or- 
dinance authorizing  the  paving  did  not  require 
any  particular  kind  of  pavement  to  be  laid.  Un- 
der it  the  commissioner  was  authorized  to  con- 
tract for  any  kind  of  pavement  which  might  l>e 
in  accordance  with  the  city  ordinances  upon  the 
subject,  and  at  tlie  time  he  made  the  contract  for 
the  city  with  the  plaintiffs  the  cobble-stone  pave- 
ment was  in  accordance  with  the  existing  ordi- 
nances upon  the  subject.  This  is  a  sufficient  an- 
swer to  the  objection  that  the  kind  of  pavement 
required  by  law  was  changed  subsequent  to  the 
passage  of  the  ordinance  authorizing  the  paving 
to  be  done.  So  far  as  the  objection  rests  upon 
the  fact  that  the  kind  of  paving  authorized  by 
the  city  ordinance  was  changed  by  another  ordi- 
nance passed  subsequent  to  the  selection  of  the 
pavers  by  the  majority  of  the  property  owners, 
it  is  disposed  of  by  the  considerations  already 
referred  to.  The  selection  made  by  the  owners 
was  allowed  to  remain  in  full  force  and  unre- 
voked, notwithstanding  the  commissioner  had 
been  released  by  the  ordinance  of  June  21,  1869, 
from  the  restrictions  contained  in  the  ordinance 
of  June  12,  1868.  It  is  argued,  that  the  pro- 
perty owners  might  have  selected  other  pavers,  if 
they  had  foreseen  that  cobble  pavement  was  to  l)e 
used  instead  of  rubble  pavement.  If  so,  then 
why  did  they  not  revoke  their  selection  and  make 
a  new  one  before  the  city  commissioner  made  the 
contract  ?  They  had  plenty  of  time  itt  which  to 
do  so,  but  they  allowed  their  selection  to  stand, 
and  there  is  no  evidence  whatever  that  they  have 
ever  objected  to  it,  or  have  ever  desired  to  be  re- 
leased from  it,  or  have  ever  desired  to  depart 
from  it  or  annul  it,  or  that  they  now  object  to 
it.  The  objection  now  made  is  not  made  by  the 
majority  of  the  property  owners,  but  by  the  de- 
fendant alone,  and  there  is  no  reason  to  believe 
that  they  approve  or  adopt  his  objection.  The 
instrument  which  is  the  evidence  of  the  selection 
made  by  the  majority  of  the  property  owners,  if 
it  indicates  anything  in  respect  to  the  kind  of 
pavement  to  be  used,  plainly  indicates  that  the 
cobble  pavement  was  to  be  used,  for  the  price 
fixed  is  the  price  for  laying  the  cobble  pavement, 
which,  as  is  well  known,  is  chea|>er  than  the  rub- 
ble pavement,  and  that  is  the  price  at  which  the 
city  contracted  with  the  plaintiffs,  and  for  which 
the  plaintiffs  have  obtained  a  verdict.  It  would 
seem  that  the  property  owners  had  anticipated 
the  repeal  of  the  ordinance  of  June  12,  1868, 
confining  the  commissioner  to  rubble  pavements, 
otherwise  they  would  not  have  fixed  upon  the 
price  of  cobble  pavement.  The  ordinance  was 
repealed  ou  the  21st  of  June,  1869,  and  the  com- 


missioner made  the  city  contract  with  the  plain- 
tiffs on  the  24th  of  June,  1869. 

Finally,  it  is  further  objected  by  the  defendant, 
that  there  was  no  evidence  that  the  contract  had 
been  approved  by  the  city  solicitor,  or  that  the 
plaintiffs  had  advertised  their  proposals.  There 
was  no  evidence  on  either  side  upon  the  Fubject. 
In  the  absence  of  evidence  to  the  contrary,  the 
public  officers  are  presumed  to  have  done  their 
duty  in  these  respects ;  and  stahit  praenumptio 
donee  prohetur  in  conirarium.  We  are  relieved, 
therefore,  from  considering  the  question,  whether 
a  non-compliance  with  these  directions  of  the 
city  ordinances  would  have  imperiled  .the  plain- 
tiffs' contract. 

Rule  discharged,  and  judgment  for  the  plaiu- 
tiffs  on  the  points  reserved. 

The  defendant  thereupon  took  this  writ,  assign- 
ing for  error,  ivter  alia,  the  admission  of  the 
agreement  of  March  27,  1869,  and  the  entry  of 
judgment  on  the  reserved  points. 

Victor  Guillou  and  Samuel  Dickson^  for 
plaintiff  in  error. 

This  was  a  case  depending  wholly  on  the  forms 

and  requisites  of  the  law,  and  before  the  plaintiffs 

can  recover  they  must  show  a  compliance  with  all 

the  forms  and  conditions  which  the  law  imposes. 

City  V.  Lea,  5  Phila.  R.  77. 

City  V.  Edwards,  2  Weekly  Notes,  102. 

The  fii'st  requisite,  then,  is  that  the  plaintiffs 
show  themselves  to  have  been  selected  as  pavers 
by  a  "  majority  of  the  owners"  on  Beckett  Street, 
from  Woodland  Street  to  Forty-third  Street,  as 
called  for  by  the  Ordinance  of  13  April,  1869, 
authorizing  this  particular  paving.  To  satisfy 
this  requirement,  they  offered  in  evidence  an 
agreement  entered  into  with  them  by  owners  of 
pro[>erty  on  Beckett  Street,  Woodland  Street  to 
a  point  four  hundred  and  five  feet  west  from 
Forty-second  Street,  to  do  the  paving  in  front  of 
the  rtspective  properties,  not  to  pave  the  whole 
street.  This  paper  is  in  no  sense  a  proper  selec- 
tion under  the  Ordinance  of  13  April,  1869,  for 
that  Ordinance  authorizes  the  department  of 
highways  to  contract  with  pavers  '*  who  shall  be 
selected,"  while  this  agreement  was  entered  into 
before  the  passage  of  that  Ordinance.  The  rights 
of  the  minority  can  be  taken  away  only  sub  modo, 
and  this  contract  cannot  bind  the  owners  who 
never  signed  it,  and  never  agreed  that  the  work 
should  be  done.  Moreover,  when  the  Ordinance  of 
13  April,  1869,  was  passed,  the  Ordinance  of  12 
June,  1868,  was  in  force,  by  which  only  rubble 
pavements  could  be  laid  in  West  Philadelphia. 
By  this  Ordinance  the  price  of  rubble  pavement 
is  fixed  at  $1.50,  and  that  of  cobble  pavement  at 
$1.25  per  square  yard.  As  then  the  signers  of 
the  agreement  of  March  27,  1869,  contracted  for 
pavement  at  $1.25,  it  is  evident  that  they  con- 
tracted for  a  cobble  pavemeut,  which  was  anlaw- 
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fol.  The  Ordinance  of  13  April,  1869,  taken 
with  that  of  12  June,  1868,  authorized  a  rubble 
pavenoent  only,  bo  that  it  is  clear  that  this  paper 
cannot  be  evidence  of  a  pio|>er  selection.  It  is 
true  that  an  Ordinance  was  passed  on  June  21, 
1869,  repealing  the  Ordinance  of  12  June,  1868, 
as  far  as  regards  this  street,  but  can  that  repeal, 
made  nearlji  three  months  after  the  passage  of 
the  ordinance  of  13  April,  1869,  make  the  paper 
of  March  27,  1869,  a  proper  evidence  of  a  selec- 
tion to  lay  the  pavement  authorized  by  the  later 
Ordinance. 

The  plaintiffs  offered  no  evidence  that  they  had 
properly  advertised  and  f  erformed  the  other  re- 
quirements of  the  Ordinance  of  31  December, 
1862. 

Again,  the  contract  of  the  plaintiffs  with  the 
highway  department,  to  Liy  the  pavement  up  to 
Forty-third  Street,  being  in  contravention  of  the 
Act  of  18  July,  1863,  supra,  was  void.  The 
plaintiffs  bound  themselves  thereby  to  pave  up  to 
Forty-Third  Street,  and  nothing  but  a  complete 
performance  would  be  a  satisfaction.  The  con- 
tract is  an  entire  one,  and  entire  performance 
must  be  proved. 

[Agnew,  C.  J.  If  the  city  undertakes  to  con- 
tract contrary  to  law,  is  not  the  contract  curtailed 
to  that  extent  ? 

Sharswood,  J.  Do  you  undertake  to  lay  it 
down  as  matter  of  law,  that  if  a  man  undertakes 
to  do  a  thing  part  of  which  is  impossible,  and  he 
goes  on  and  does  that  part  which  is  possible, 
that  he  cannot  recover  for  that  ?J 

Such  is  the  result  of  the  authorities  if  the  con- 
tract be  an  entire  one. 

To  explain  their  default,  the  plaintiffs  alleged 
that  they  were  prevented  from  finishing  their 
work  by  the  Acts  of  Assembly  forbidding  streets 
to  be  cut  through  the  lands  of  the  Hamilton  Park 
Association ;  that  is  to  say,  they  plead  ignorance 
of  the  law.  They  and  all  other  citizens  are  bound 
to  take  notice  of  these  Acts,  for  these  are  not 
private,  but  are  binding  on  the  whole  city. 

Bills  rendered  for  paving  must  be  certified  by 
the  chief  commissioner  of  highways  (Ordinance 
of  30  August,  1868),  and  the  sureties  on  a  con- 
tract with  the  head  of  any  city  department  must 
be  approved  by  the  city  solicitor  and  councils. 
(Act  of  21  April,  1855,  §  20,  P.  L.  269.) 
W.  H.  Lex  and  H.  M,  Dechert,  contra. 

The  verdict  shows  a  compliance  by  the  plain- 
tiffs with  the  terms  of  the  city  Ordinances  then 
regulating  paving.  The  plaintiffs  produced  a 
paper,  signed  admittedly  by  a  majority  of  owners, 
selecting  them  as  pavers  It  is  no  objection  that 
the  paper  was  signed  before  the  passage  of  the 
Ordinance.  The  provisions  of  the  Ordinance  of 
31  December,  1862,  are  merely  directory,  and, 
the  contract  with  the  city  being  complete,  it  is  to 
be  presumed  that  the  city  officers  did  their  duty.  I 


At  all  events  the  onus  of  showing  the  contrary 
rested  on  the  defendant. 

[Sharswood,  J.  What  do  you  say  to  the 
argument  that  it  is  essential  that  all  the  requisites 
of  that  Ordinance  must  be  complied  with,  espe- 
cially as  to  advertising  ?] 

It  was  the  duty  of  the  defendant  to  so  frame 
his  pleadings  as  to  raise  an  issue  which  would 
compel  the  plaintiffs  to  prove  these  things. 

[Sharswood,  J.  The  plea  was  a  general  one, 
and  put  in  issue  the  validity  of  the  claim.] 

It  was  alleged  that  there  was  no  selection  by  a 
majority  of  property  owners.  The  plaintiffs  pro- 
duced a  paper  sign^  by  such  majority,  and  which 
he  had  submitted  to  the  highway  department.  It 
is  to  be  presumed  that  the  minor  directory  provi- 
sions of  the  Ordinance  were  complied  with. 

[Sharswood,  J.  There  is  one  point  which  is 
not  considered — the  right  of  non-approving 
owners  to  receive  public  notice,  so  that  they  may 
come  in  and  object.  It  is  a  question  whether 
that  is  a  mere  directory  provision.  Those  parties 
have  had  no  opportunity  to  be  heard.] 

The  chief  commissioner  of  highways  testified 
that  he  was  satisfied  with  the  work,  and  that 
covers  the  want  of  his  certificate. 

The  Act  of  21  April,  1855,  §  20,  supra,  refers 
only  to  new  work  to  be  done  and  paid  for  by  the 
city. 

This  contract  was  a  severable  one,  because  the 
price  to  be  paid  was  clearly  apportioned  to  differ- 
ent parts  of  the  work. 

Cuningham  v,  Morrell,  10  Johnston,  203. 

May  8,  1876.  The  Court.  An  agreement 
was  entered  into  on  the  27th  of  March,  1869, 
between  a  majority  of  the  owners  of  property 
on  the  portion  of  Beckett  Street  which  was  in- 
tended to  be  improved,  and  Michael  Cunning- 
ham and  Daniel  McNichol,  for  paving  that 
street  from  its  intersection  with  Woodland 
Street  to  a  point  four  hundred  and  five  feet 
west  of  Forty-second  Street,  in  the  Twenty- 
seventh  Ward  of  Philadelphia.  It  was  stipu- 
lated that  the  work  was  to  be  done  "  under  the 
direction  and  to  the  satisfaction  of  the  Chief 
Commissioner  of  the  Highways,''  and  was  to 
be  paid  for  at  the  rate  of  one  dollar  and  twenty- 
five  cents  per  square  yard.  When  the  agreement 
was  executed,  this  work  had  not  been  author- 
ized by  the  City  Councils.  On  the  13th  of 
April,  1869,  an  ordinance  was  passed,  directing 
the  department  of  highways  "to  enter  into  a 
contract  with  a  competent  paver  or  pavers  se- 
lected by  a  majority  of  the  owners  of  property 
fronting  on  Beckett  Street,  from  Woodland 
Street  to  Forty-third  Street,  for  the  paving 
thereof;"  and  providing,  as  one  of  the  condi- 
tions of  the  contract,  that  the  cost  of  the  work 
should  be  collected  from  the  respective  property 
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owners  by  the  contractor  or  contractors.  An 
ordinance  of  the  12th  of  June,  1868,  requiring 
the  streets  of  West  Philadelphia  to  be  laid  with 
rubble  pavement  only,  was  in  force  at  the  date  of 
the  agreement  of  the  property  owners  with  Cun- 
ningham and  McNichol.  And  the  snrae  ordi- 
nance fixed  the  sum  of  one  dollar  and  fifty  cents 
per  square  yard  as  the  charge  for  rubble  pave- 
ment, and  the  sum  of  one  dollar  and  twenty-five 
cents  per  square  yard  as  the  charge  for  cobble 
pavement.  On  the  2l8t  of  June,  1869,  so  much 
of  the  ordinance  of  the  12th  of  June  1868  as 
related  to  Beckett  Street,  from  Woodland  Street 
to  Forty-third.  Street,  in  the  Twenty-seventh 
Ward,  was  repealed.  And  on  the  24th  of  June, 
1869,  a  contract  was  executed  by  Cunningham 
and  McNichol  "to  pave  Beckett  Street,  from 
Forty-third  Street  to  Woodland  Street,*'  in  ac- 
cordance with  "  all  the  provisions  of  section 
third  of  the  ordinance  approved  March  27th, 
1868."  Under  this  contract,  the  work  contera- 
jilated  by  the  agreement  of  the  27th  of  March, 
1869,  was  done.  That  is,  Beckett  Street  was 
paved  from  Woodland  Street  to  a  point  four 
hundred  and  five  feet  west  of  Forty-second  Street. 
It  was  shown  on  the  trial  that  performance  of 
the  stipulation  to  pave  the  part  of  the  street  be- 
tween the  point  last  named  and  Forty-third 
Street  was  impossible,  because,  under  the  pro- 
visions of  the  two  Acts  cf  Assembly,  passed  re- 
spectively on  the  18th  of  July,  1863,  and  the 
17tli  of  March,  1864,  the  lai.ds  of  the  Hamilton 
Park  Association  extended  to  hat  point,  and  the 
opening  of  streets  on  those  lands,  while  they 
should  be  used  for  park  purposes,  was  forbidden. 
The  fact  that  the  work  was  satisfactorily  done 
by  the  contractors,  was  established  by  the  verdict 
of  the  jury. 

Various  questions  growing  out  of  alleged  ir- 
regularities in  the  proceedings,  which  resulted  in 
the  execution  of  the  contract,  were  raised  on  the 
trial  in  the  District  Court.  Many  of  these  re- 
lated to  formal  omissions  of  acts  jirescribed  by 
statute  or  ordinance,  on  the  part  of  the  city  offi- 
cers. It  was  complained,  for  iu.stance,  that  the 
certificate  of  the  commissioner  was  not  affixed  to 
the  bill  which  was  rendered  when  the  work  was 
completed,  according  to  the  provisions  of  the  or- 
dinance of  the  30th  of  Augu.st,  1868.  But  the 
commissioner  testified  that  be  had  supervised  the 
paving  during  its  progress,  and  had  inspected 
and  approved  of  it  when  finished.  The  omission 
of  the  approval  of  the  sureties  in  the  contract 
by  the  city  solicitor  as  required  by  the  20th 
section  of  the  Act  of  the  2]st  of  April,  1855, 
was  also  made  ground  for  complaint.  But 
such  approval  is  not  directed  to  be  endorsed, 
and  the  fact  that  the  bill  was  certified  by  the 
surveyor  and  solicitor,  would  imply  in  this 
action,  and  in  which  the  city  has  joined  as  the 


legal  plaintiff,  a  ratification  by  the  proper  aa- 
thorities  of  the  action  of  the  highway  depart- 
ment. The  existence  of  the  Hamilton  Park 
Acts  of  1863  and  1864  was  overlooked  when  the 
ordinance  of  the  13th  of  April,  1869,  was  pa.ssed, 
anc  when  the  contract  for  the  paving  was  subse- 
quently executed.  The  work  of  the  contractors 
was  stopped  at  the  line  of  the  pr<yerty  of  the 
Park  Association  by  the  express  provisions  of  a 
statute.  They  did  all  which  they  could  lawfully 
do  under  the  contract  with  the  city,  and  they 
executed  literally  the  agreement  they  had  made 
with  the  property  owners  on  Beckett  Street 
Rules  in  cases  of  this  kind  could  easily  be  made 
so  rigid  as  to  work  injustice.  In  questions  involv- 
ing the  liability  of  defendants  for  their  propor- 
tions of  the  cost  of  municipal  improvements,  the 
relations  between  the  city  and  the  parlies  with 
whom  they  contract  are  ordinarily  outside  the 
line  of  legitimate  inquiry.  When  such  improve- 
ments are  within  what  were  the  incorporated  dis- 
tricts of  the  county  of  Philadelphia  when  the 
Act  of  the  19th  of  April,  1843,  was  passed,  a 
defendant  can  "  only  deny  that  the  work  was 
done,  or  the  materials  furnished,  or  prove  that 
the  price  charged  was  greater  than  their  value, 
or  that  the  amount  claimed  has  been  paid  or  re- 
leased." Notwiihstanding  the  doubt  iiUimated 
by  Mr.  Justice  Wiluams  in  Philadelphia  v.  Ed- 
wards (32  Legal  In  tell.  397  ;  2  Weekly  Notes, 
102),  that  Act  has  constantly  been  recognized  by 
this  Court  to  be  in  force.  It  was  recognized  in 
the  City  v.  Burgin  (14  Wr.  539),  and  has  been 
so  expressly  held,  down  to  the  decision  of  the 
City  V.  Brooke,  in  February  last  (33  Legal  Intel- 
ligencer, 169 ;  2  Weekly  Notes,  537).  Indeed, 
the  terms  of  the  44th  section  of  the  Consolida- 
tion Act  of  February  2,  1854,  scarcely  leaves  the 
question  open  to  debate.  Those  terms  are :  '*  All 
Acts  of  the  Legislature  not  inconsistent  with  this 
Act,  now  in  force,  shall  continue  in  operation 
within  the  limits  of  the  county,  city,  district, 
borough,  or  township,  in  which  they  are  now 
operative,  under  the  authority  of  the  City  Coun- 
cils, Courts  and  officers  created  by  this  Act,  or 
permitted  to  continue  as  consistent  therewith, 
until  such  Acts  shall  be  altered  or  repealed  by  the 
Legislature :  Provided,  That  the  (iity  Councils 
shall  have  power,  by  ordinance,  to  extend  the 
operation  of  laws  now  in  force  within  the  city, 
police  or  municipal  districts,  to  other  parts,  or 
over  the  whole  of  the  enlarged  limits,  and  to  de- 
clare what  laws  have  become  obselete  by  this 
Act,  or  by  the  extension  as  aforesaid  of  other 
laws."  It  has  been  uniformly  held,  that  it  is 
not  competent  for  a  defendant  to  raise  questions 
relating  to  the  former  details  of  agreements  be- 
tween the  city  and  its  contractors,  and  to  their 
execution  and  performance,  where  the  acts  of  the 
municipal  officers  have  been  ratified,  and  the  work 
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done  bj  the  contractors  has  been  accepted.  (City 
V.  Wisur,  1 1  Casey,  427  ;  City  v.  Barjrin,  supra ; 
and  Hutchinson  u  Pittsburgh,  22  P.  F.  S.  320.) 
Other  deficiencies,  however,  are  developed  in 
this  record  which  have  more  significance.  The 
ordinance  of  the  31st  of  December,  1862,  Is  in 
these  words :  "  Hereafter,  before  any  contract  for 
paving  any  street  or  streets,  shall  be  entered  into 
by  the  highway  department,  the  person  or  per- 
sons applying  for  such  contract  shall  give  notice 
of  such  application  in  two  daily  papers  having 
the  largest  circulation  by  three  consecutive  inser- 
tions, at  least  two  weeks  prior  to  the  making  of 
Buch  application,  snch  notice  to  set  forth  :  1.  The 
name  of  the  contractor  or  contractors ;  2.  The  lo- 
cality of  the  space  or  spaces  intended  to  be  paved, 
with  the  length  of  each  space  in  linear  feet ;  3. 
The  name  and  residence  of  each  person  signing 
for  contractor,  together  with  the  number  of  feet 
owned  or  represented  by  each  person  so  signing 
fronting  on  said  street  or  streets;  4.  To  such 
notice  shall  be  added  an  invitation  to  the  owners  of 
property  to  meet  at  the  department  of  highways, 
at  a  certain  hour  on  a  given  day,  to  show  cause, 
if  any,  why  such  contract  should  not  be  awarded 
to  the  applicant."  No  evidence  was  given  by 
either  party  on  the  trial  on  the  subject  of  notice 
bj  these  contractors.  If  the  proceeding  had 
been  in  other  respects  regular,  the  plaintiffs  could 
rest  on  the  presumption  that  the  municipal  offi- 
cers had  performed  the  duties  imposed  by  law 
upon  them.  But  while  the  contractors  held  the 
agreement  of  the  27th  of  March,  1869,  and 
while  the  ordinance  authorizing  the  paving  of 
Beckett  Street  had  been  passed  on  the  13th  of 
April,  1869,  yet  the  agreement  stipulated  for  the 
cost  of  a  cobble  pavement,  and  no  power  to  lay 
any  other  than  a  rubble  pavement  in  West  Phila- 
delphia was  conferred  by  Councils  until  the  21st 
of  June,  1869.  The  contract  was  made  on  the 
24th  of  June,  1869.  There  was  thus  an  interval 
of  just  three  days  between  the  grant  of  authority 
to  lay  a  cobble  pavement,  and  the  execution  of 
the  contract  in  pursuance  of  the  grant.  Of 
course  two  weeks'  notice  of  the  application  of 
the  contractors  for  the  work  that  was  actually 
done  was  physically  impossible.  Let  it  be  pre- 
8omed  that  some  notice  was  published,  as  re- 
quired by  the  ordinance  of  1862.  If  it  described 
the  work  as  a  cobble  pavement,  the  defendant 
was  not  bound  by  it,  for  such  a  pavement  was 
prohibited  by  the  ordinance  of  the  12th  of  June, 
1868.  If  the  notice  described  the  work  as  a  rub- 1 
blc  pavement,  the  defendant  could  not  be  re- 
quired to  pay  for  that  which  was  actually  laid,  | 
for  that  was  a  cobble  pavement.  The  facts  prove 
affirmatively  that  the  legal  requisites  of  such  a 
contract  between  the  city  and  the  contractors,  as 
would  create  an  obligation  on  the  defendant  to 
pay,  were  not  fulfilled.     There  is  no  room  for  the 


application  of  the  maxim  omnia  praesumuntur 
rite  esse  acta,  for  that  principle  heals  only  appa- 
rent irregularities  or  omissions,  where  jurisdic- 
tion or  power  over  the  subject-matter  is  clearly 
vested  :  (Sharswood,  J.,  in  Pittsburgh  u  Walter, 
19  P.  F.  S.  365.)  The  irregularities  here  up- 
turn the  very  foundation  of  the  jurisdiction. 

In  view  of  the  good  faith  in  which  the  con- 
tract was  entered  into,  and  with  which  the  work 
has  been  done  by  the  contractors,  it  has  been 
with  reluctance  that  this  conclusion  hae  been 
reached.  But  this  is  not  a  question  betw^n  the 
city  and  the  contractors,  nor  between  the  contrac- 
tors and  the  properly  owners  who  employed  them. 
It  arises  between  the  city  and  the  defendant.  The 
latter  had  assumed  no  duty  expressly,  or  by  im- 
plication. He  can  be  made  subject  to  a  legal 
obligation  only  where  the  power  conferred  on 
the  municipal  authorities  has  been  legally  exer- 
cised. Like  The  City  u  Lea  (5  Phila.  77),  this 
is  "a  case  depending  wholly  on  the  forms  and 
requisitions  of  law,  and  in  no  degree  on  consent 
or  contract,  in  which  one  of  the  forms,  one 
of  the  conditions  which  the  law  itself  has  im- 
posed, is  wholly  wanting."  It  is  within  the 
principle  of  the  City  u  R^illy  (10  P.  F.  S.  467), 
of  the  City  v.  Stewart  (1  Weekly  Notes,  242). 
and  of  Pittsburgh  v.  Walker,  8M;?ra.  Thecity  could 
have  waived  irregularities  and  defects  of  form.  The 
property  owners  who  entered  into  the  agreement 
with  the  contractors,  by  leaving  the  authority 
they  had  conferred  unrevoked,  could  not  make 
those  irregularities  and  defects  subjects  of  com- 
plaint. But  jurisdiction  over  the  defendant  and 
his  property  could  be  obtained  only  by  pursuing 
rules  prescribed  by  law,  and  the  record  proves 
that  these  rules  could  not  possibly  have  been  ob- 
served. 

The  judgment  is  reversed. 

Opinion  by  Woodward,  J.  Williams,  J., 
absent. 

[ry.  Wistar  v.  City  of  Philadelphia,  a«<c,  124;  City 
to  use,  eto..  i\  Patterson,  po6t^  273.] 


Oct.  and  Nov.  '76,  36.  Oct.  11. 

Hanufaotorers*  and  Merchants*  Insurance  Co.  v. 

0*Haley  et  ox.  to  use,  etc. 

Fire  insurance — Execution  clauae  in  policy 
construed —  What  constitutes  a  levy  within  the 
meaning  of  such  clause. 

A  clause  in  a  policy  of  fire  insuranoe  provided  as^ 
follows  :  **  This  policy  shall  cease  at  and  from  the  time 
that  the  property  hereby  insured  shall  be  levied  on  or 
taken  into  possession  or  custody  nnder  any  proceeding 
in  law  or  equity.'*  A  mechanics'  lien  was  filed  against 
the  house  insured,  judgment  obtained,  and  a  writ  of 
levari  facias  placed  iu  the  sheriff's  hands.    Just  l)efore 
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the  date  at  which  the  property  was  advertised  to  be 
Bold  ander  the  writ,  it  was  destroyed  by  fire : 

Held  (affirming  the  judgment  of  the  Coart  below), 
that  the  policy  was  uot  defeated. 

Per  Stbrrbtt,  P.  J.  (Approved  Pbb  Curiam).  The 
oonditiou  has  special,  if  not  exclusive  rvferenue  to  per- 
sonal property,  which  when  levied  upon  is  usually 
seized  in  fact  and  remains,  until  sold,  in  the  custody 
vf  the  sheriff  and  his  employees,  who  cannot  be  ex- 
pected to  guard  it  with  the  same  degree  of  care  that 
the  owner  would. 

The  phrase  **  levied  on"  does  not  mean  a  technical 
levy  unaccompanied  by  actual  seizure  and  change  of 
possession,  and  has  no  application  ordinarily  to  pro- 
ceedings by  writ  of  levari  facias  for  the  sale  of  real 
estate. 

Error  to  Common  Pleas  No.  1  of  Allegheny 
County. 

Covenant  by  John  O'Maley  and  wife  to  the  nse 
of  Mellon  Bros,  against  the  Manufacturer'  and 
Merchants' Insurance  Co.  on  a  fire  insurance  policy 
for  $1000  npon  the  plaintiffs'  house  in  Mansfield. 
The  pleas  were  covenants  performed,  absque  hoc 
with  leave,  etc. 

On  the  trial  the  plaintiffs  offered  in  evidence  a 
policy  for  one  year  from  April  4,  1874,  contain- 
ing inter  alia  the  following  condition  : — 

XI.  The  insurance  by  this  policy  shall  cease  at  and 
from  the  time  that  the  property  hereby  insured  shall 
be  levied  on,  or  taken  into  possession  or  custody,  under 
any  proceeding  in  law  or  equity  ;  and  in  case  of  sale 
of  the  property  insured,  or  cessation  of  the  risk  other- 
wise than  by  fire,  a  return  premium  will  be  made,  if 
applied  for  within  thirty  days  thereafter,  the  company 
retaining  the  short  period  rate  of  premium  for  the 
expired  time  ;  provided,  however,  that  no  premium 
shall  be  returned  for  a  less  period  than  one  month. 

It  appeared  that  in  September,  1874,  judgment 
was  entered  against  the  plaintiffs  in  proceedings 
on  a  scire  facias  sur  mechanics'  claim,  which  had 
been  filed  against  the  insured  premises  after  the 
policy  was  issued,  that  in  October,  1874,  a  levari 
facias  was  issued  on  the  judgment  and  placed  in 
the  hands  of  the  sheriff  by  whom  the  property 
was  advertised  to  be  sold  on  the  7th  of  December, 
1»74.  Just  before  the  latter  date  the  insured 
property  was  destroyed  by  fire. 

The  Court  instructed  the  jury  to  find  for  the 
plaintiff  snbject  to  the  opinion  of  the  Court  in 
banc  on  the  following  point  reserved,  viz : 
"whether  under  the  11th  condition  of  the  policy 
(recited  supra)  the  insurance  ceased,  and  the  lia- 
bility of  the  company  was  ended  before  the  loss 
occurred  by  reason  of  the  proceedings  had  on  the 
mechanics'  lien." 

Verdict  accordingly  for  plaintiffs  for  $1041. 
Subsequently  the  Court  entered  judgment  for  the 
plaintiffs  on  the  point  reserved,  Stekrett,  P.  J., 
in  delivering  the  opinion,  saying  :  **  The  company 
received  the  ordinary  premium  for  the  risk  assum- 
ed. The  building  was  occupied  by  iho  insured 
and  her  family  all  the  time,  without  any  inter- 


ference with  her  possession  by  the  sheriff  or  any 
one  else.  No  lack  of  good  faith  is,  in  any  manner, 
imputed  to  her,  and  nothing  whatever  was  done 
to  increase  the  risk.  Why,  then,  should  the  com- 
pany, with  the  plaintiff^s  money  in  their  treasury, 
be  absolved  from  their  obligation  to  make  good 
the  loss  f  We  are  answered,  simply  becaose  an 
execution  on  the  mechanics'  lien  was  issued  and 
the  sheriff  advertised  the  property  for  sale. 

Such  a  construction,  having  no  practical  bear- 
ing on,  or  connection  with  the  risk,  surely  could 
not  have  been  intended,  and  should  not  be  given 
unless  there  is  no  escape  from  it.  If  the  condition 
is  construed  as  having  in  view  a  loss  attended 
with  an  actual  seizure  and  interference  with  the 
possession  of  the  insured,  whereby  the  risk  might 
be  increased,  we  can  at  once  recognize  its  wisdom 
and  propriety ;  and  doubtless  it  was  this  that 
was  intended  and  nothing  more. 

The  condition  in  question  has  special  if  not 
exclnsive  reference  to  personal  property,  which 
when  levied  on  is  usually  seized  in  fact  and  remains 
in  the  custody  ana  possession  of  the  sheriff  until 
it  is  sold.  This  works  an  involuntary  change  of 
possession — takes  the  property  out  of  the-owner'H 
contro  and  leaves  it  in  charge  of  the  sheriff  and 
hi  employees,  who  cannot  be  expected  to  guard 
it  with  the  same  degree  of  care  that  the  owner 
would.  Hence,  a  levy  and  actual  seizure  neces- 
sarily increases  the  risk,  and  it  is  this  that  the 
condition  is  designed  to  guard  against  but  it 
has  no  applicability  in  the  case  of  a  technical 
seizure,  unattended  by  change  of  possession  or 
increased  risk. 

We  conclude,  therefore,  that  the  phrase  "  levied 
on,"  as  employed  in  the  policy,  does  not  mean  a 
technical  levy,  unaccompanied  by  actual  seizure 
and  change  of  possession,  and  has  no  application, 
ordinarily,  to  proceedings  by  writ  of  levari  facias 
for  the  sale  of  real  estate. 

In  The  Commonwealth  Insurance  Co.  v.  Berger, 
et  al,  (6  Wright,  285),  a  condition  precisely  the 
same  as  that  before  us  was  construed  by  the  Su- 
preme Court.  In  that  case,  after  the  policy  was 
issued  and  before  the  fire  occurred,  an  execution 
was  placed  in  the  hands  of  the  sheriff,  and  a  levy 
was  made  on  the  goods  of  the  insured,  but  they 
were  not  taken  into  the  custody  of  the  officers,  or 
left  in  charge  of  a  watchman,  nor  was  the  actual 
possession  of  the  insured  disturbed.  While  this 
condition  of  affairs  existed  the  goods  were  de- 
stroyed by  fire,  and  the  insurance  company  de- 
fended against  payment  of  the  loss  on  the  ground 
that  the  insurance  ceased  when  the  levy  was  made. 
The  Court  held  that  the  levy  did  not  terminate 
the  risk  and  that  the  company  was  liable.  The 
principles  of  this  case,  rule  the  one  before  us ;  the 
fact  that  the  levy  was  on  personal  property  can 
not  change  the  principle  of  construction.  If  there 
is  any  difference  the  reason  would  be  still  stronger 
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In  the  case  of  a  levy  on  real  estate  which  is  always 
a  mere  technical  seizure  without  any  interference 
with  the  possession — at  least  until  after  the  sale. 
The  plaintiflFis  therefore  entitled  to  judgment." 

The  defendant  took  this  writ  assigning  for 
error  the  entry  of  judgment  for  the  plaintiflfs  on 
I  lie  point  reserved. 

ir.  L.  Chanfantj  for  the  plaintiff  in  error. 

The  law  of  the  relation  between  insurer  and  in- 
sured is  the  policy.  By  its  clauses,  conditions, 
and  stipulations  their  mutual  rights  and  liabilities 
are  to  be  defined,  whether  such  provisions  be  ma- 
terial to  the  risk  or  not. 

But  in  the  present  case  the  risk  was  increased, 
for  it  is  a  fair  presumption  that  the  insured  did 
not  take  the  same  care  of  the  property  as  formerly, 
when  about  to  be  dispossessed  by  the  sherifiTs 
▼endee.  This  is  recognized  in  Brown  v.  Ins.  Co, 
(5  Wr.  187). 

W.  H.  Sutton  d  Son,  contra. 

The  principle  that  in  a  policy  capable  of  two 

interpretations  equally  reasonable,  the  one  most 

favorable  to  the  insured  must  be  adopted,  has 

been  applied  to  the  identical  condition  in  question. 

Ins.  tJo.  p.  Berger,  6  Wr.  285. 

Oct.  16.  The  Court.  The  judgment  of  the 
Court  b^low  is  sufficiently  sustained  in  the  opinion 
of  Judge  Sterrett. 

Judgment  affirmed. 

P£E  CuEiAM.    Williams,  J.,  absent. 


July,  '75,  71  &  72.  March  2. 

Penn  Hutnal  Ins.  Co.  v.  Anna  Maria  Snyder. 

Same  v.  Lewis  Wilson  Snyder. 

Errors  and  appeals — Charge  of  Court  upon 
facts — When  sufficient — Omission  to  refer  to 
certain  portions  of  the  evidence — W]}en  not 
ground  for  reversal. 

Where  a  reversal  of  a  judgment  is  sought  upon  the 
groand  that  the  charge  of  the  Court  below  was  one- 
sided or  calculated  to  mislead  the  jury,  such  error 
muBt  clearly  appear.  Hence  mere  omissions  of  por- 
tions of  the  eTidenoe,  and  even  slight  mis-statements, 
that  evidently  have  not  controlled  the  verdict,  are  not 
grounds  for  reversal. 

It  is  not  the  duty  of  the  Court,  in  charging  the  jury, 
to  follow  counsel  in  an  elaborate  presentation  of  the 
evidence,  according  to  their  difrnrent  theories.  It  is 
sufficient  if  the  Conrt  presents  the  leading  features  of 
Ibe  evidence  on  each  side  fairly,  so  ns  to  recall  to  the 
miDd  of  the  jury  therefpective  suppositions  of  counsel. 

Error  to  the  Common  Pleas  of  Monroe  County. 

These  were  two  amicable  actions  of  covenant 
against  the  Penn  Mutual  Insurance  Company 
upon  policies  of  insurance  on  the  life  of  Monroe 
Snyder.  One  action  was  bronght  by  the  widow 
of  decedent  upon  a  policy  for  $5000,  tend  the 


other  by  the  son  of  decedent  upon  a  policy  for 
$10,000.  The  suits  were  originally  bronght  iu 
Carbon  County,  but  the  record  was  afterwards 
removed  to  Monroe  County,  where  they  were 
tried.  It  was  undispnted  that  Monroe  8nyder 
had  been  found  drowned  in  Monocacy  Creek  on 
Feb.  22,  1873.  Defendants  contended  that  he 
had  committed  suicide,  and  that  there  could  be 
therefore  no  recovery  on  the  policies.  Plaintiffs, 
on  the  other  hand,  contended  that  he  had  been 
murdered.  A  large  amount  of  circumstantial 
evidence  was  given  on  each  side.  After  a  trial 
lasting  five  days  the  Court  below  (Dreher,  P.  J.) 
reviewed  the  evidence  in  a  charge  filling  fifteen 
printed  pages  of  plaintiff  in  error's  paper-book, 
and  which  concluded  as  follows: — 

"  I  have  endeavored,  gentlemen  of  the  jury,  to 
call  your  attention  to  the  circumstances  relied 
ui)on  by  the  ])lnintiff  and  by  the  defendant  each 
to  prove  their  different  theories.  All  these  facts 
and  circumstances  have  been  so  fully  and  ably 
discussed  and  reviewed  by  counsel  on  both  sides 
that  they  must  be  fresh  in  your  recollection.  You 
must  take  this  case,  because  it  is  a  case  for  you 
entirely ;  and  giving  to  every  circumstance  and 
fact  that  has  been  proven  in  it  the  weight  that 
you  think  it  deserves,  come  to  such  a  verdict  or 
finding  as  your  consciences  and  your  judgments 
as  men  and  impartial  jurors  lead  you  to  under  the 

evidence  in  the  case As  you  settle  the 

question  whether  Monroe  Snyder  committed  sui- 
cide you  will  have  settled  your  verdict.  If  the 
defendant  has  succeeded  in  satisfying  your  minds 
that  Monroe  Snyder  killed  himself,  then  your 
verdict  in  both  cases  should  be  in  favor  of  the 
defendant.  If  it  has  not  carried  conviction  to 
your  minds  that  he  did  kill  himself,  then  your 
verdict  should  be  in  favor  of  the  plaintiffs,"  etc. 

Defendants  excepted  to  this  charge,  and  re- 
quested that  it  be  reduced  to  writing  and  filed  of 
record  for  review  by  the  Supreme  Court,  which 
was  accordingly  done.  Verdict  for  Anna  Maria 
Snyder  for  $5486.66,  and  for  Lewis  Wilson 
Snyder  for  $10,973.33.  Defendants  took  this 
writ  of  error.  All  the  assignments  of  error 
related  to  the  charge  of  the  Court,  and  were  to 
the  effect  that  the  charge  was  not  a  full,  com- 
plete, or  fair  presentation  of  the  disputed  ques- 
tions of  fact,  and  that  the  learned  Judge  omitted 
to  refer  to  some  of  the  most  important  facts  and 
theories  on  which  the  defendant  relied,  and  failed 
to  comment  as  fully  as  he  should  upon  certain 
portions  of  defendant's  evidence.  * 

Edward  Harvey  and  B,  E.  Wright  d>  Son,  for 
plaintiffs  in  error. 

It  is  a  misconception  of  judicial  duty  for  a 

Judge  to  charge  on  the  facts  of  a  case.   He  is  apt 

to  present  them  in  a  narrow  and  limited  way. 

Hence  our  Courts  have  ruled  that  they  will  care- 

I  fully  scrutinize  the  whole  charge  and  will  reyerse 
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if  the  Judge  is  convicted  of  misdirection  or  if  his 
charge  is  calculated  to  mislead  the  jarj. 

Bailey  r.  Fairplay,  6  B.  456. 

Bank  r.  Forater,  8  W.  304. 

Hersheanm  v.  Hockor,  9  W.  4'»5. 

Parker  v.  Donaldson,  6.  W.  &  S.  132. 

Kieman  v.  Ward,  1  W.  &  S.  68. 

Garrett  v,  Gouter,  6  Wr.  143. 

Heilbruner  v.  Wayte,  1  Sm.  259. 

Gregg  Twp.  v,  Jamison,  6  Sm.  468. 

Pa.  R.  R.  V.  Berry,  18  Sm.  272. 
The  present  case  depended  upon  circumstantial 
evidence.  A  great  variety  of  circumstances,  each 
of  itself  insufficient,  but  when  combined,  of  great 
power,  was  submitted  to  the  jury.  "We  presented 
car  hypothesis,  and  arranged  the  facts  to  prove 
it  But  the  learned  Judge  took  no  notice  of  this. 
It  is  true  he  said  to  the  jury  that  we  must  prove 
that  Monroe  Snyder  took  his  life,  but  he  did  not 
arrange  our  evidence  in  its  proper  order  so  as  to 
give  force  and  effect  to  our  theory.  In  his  state- 
ment of  facts  he  omits  some  of  the  most  imjwr- 
tant,  and  states  others  in  a  way  calculated  to 
mislead  the  jury.  He  makes  no  reference  to 
many  important  items  of  our  evidence,  and  his 
comments  upon  others  were  not  fair  to  the  defen- 
dant. 

Edward  J,  Fox  and  Henry  Green,  contra. 
An  inaccurate  or  erroneous  statement  of  facts  in 
a  charge  is  no  ground  for  reversal. 

Bard  r.  DaDsdale,  2  B.  89. 

Graliam  v.  Graham,  1  S.  &  R.  333. 

Poorman  v.  Smith's  Kx'rs,  2  S.  &  R.  467. 

lienwood  v»  Cheesemaii,  3  S.  &  R.  500. 

Riddle  v.  Murphy.  7  S.  &  R.  237. 

Dennis  i*.  Alexander,  3  Barr,  61. 

Ilammett  r.  Dandad,4  Birr,  178. 

Kaufftiian  r.  Griesemer,  2  C.  407. 

Garrett  v,  .^aokson,  8  H.  336. 

Bitner  v.  Bituer,  15  Sm.  363. 
But  in  this  case  the  Judge  has  not  mis-stated 
any  fact,  nor  has  he  stated  them  inaccurately,  nor 
is  there  any  real  ground  even  for  suspicion  that 
the  jury  were  misled.  It  will  be  almost  impossible 
for  this  Court  to  decide  whether  most  of  the 
assignments  of  errors  are  well  foinided  unless  they 
read  the  497  pages  of  evidence  taken  ;  but  a 
perusal  of  the  charge  will  show  that  the  Court 
below  presented  the  points  in  dispute  fully  and 
fairly. 

March  30.  Thb  Court.  Though  some  of  the 
members  of  this  Coort  incline  strongly  to  the 
belief  that  this  was  a  case  of  suicide,  yet  none  of 
them  see  how  it  is  possible  to  reverse  this  judg- 
ment. The  question  whether  Monroe  Snyder 
died  by  his  own  hand  or  was  mnrdered,  was  one 
of  fact  dependent  upon  many  circumstances,  and 
necessarily  fell  within  the  province  of  the  jury 
In  such  a  case,  the  theories  or  suppositions  of  the 
case  were  matters  to  be  elaborated  by  the  counsel 
on  each  side,  on  whom  fell  the  burthen  of  mar- 
shalling the  facts.     It  is  not  the  duty  of  the 


Court  to  follow  the  counsel  with  an  elaborate 
presentation  of  the  evidence  according  to  the 
different  theories,  and  afrange  the  different  circum- 
stances so  as  to  present  every  one  in  the  precise 
order  that  the  counsel  advocating  the  particular 
theory  may  think  will  exhibit  it  best  It  is  suffi- 
cient if  the  Court  presents  the  leading  features  of 
the  evidence  on  each  side  fairly,  so  as  to  bring 
the  respective  suppositions  before  the  mind  of  the 
jury,  leaving  them  to  fill  out  the  outlines  with  the 
minuter  details  of  the  evidence,  brought  into  re- 
view by  the  arguments  of  counsel.  On  a  careful 
reading  of  this  charge,  we  cannot  discover  any 
evidence  of  undue  feeling  or  bias.  The  Judge 
seems  to  have  laid  the  case  before  the  jury  in  a 
spirit  of  ordinary  fairness,  though  perhaps  not 
with  entire  fulness.  He  did  not  call  up  every 
fact  and  circumstance  having  a  bearing  on  each 
branch  of  the  case,  and  it  would  be  remarkable  if, 
in  a  cause  pregnant  with  so  many  circumstances, 
he  could  do  so.  When  a  charge  is  manifestly 
one-sided,  or  when  it  misleads  a  jury  by  turning 
a  way  their  attention  from  the  important  and 
essential  aspects  of  the  case  to  those  which  are 
immaterial  and  indecisive,  and  thus  leads  to  an 
unjust  and  erroneous  verdict,  this  Court  will  re- 
verse. The  cases  cited  abundantly  show  this. 
But  such  an  error  must  be  clear  to  our  minds  be- 
fore we  set  aside  a  trial.  Hence  mere  omissions 
of  portions  of  the  evidence,  and  even  slight  mis- 
statements, that  evidently  have  not  controlled  the 
verdict,  are  not  regarded  as  a  ground  of  reversal. 
We  must  feel  convinced  that  the  charge  as  a 
whole  has  led  the  jury  astray.  We  do  not  see 
that  in  these  cases. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 

[  Cf,  Blair  Iron  and  Coal  Co.  v.  Lloyd,  antef  103,  and 
oases  referred  to  in  note.] 


Common  J^leas — ^Hquitg, 


C.  P.  No.  3.     Saul  V.  Turnpike  Co.  Dec.  14. 

Equitable  jurisdiction — Bight  of  property  owner 
ab/ng  a  turnpike  to  access  to  the  road — Ob- 
struction may  be  removed,  though  a  similar 
one  exided  for  sixty  years  and  loss  of  toll» 
results  to  the  company. 
Sur  exceptions  to  Master's  Report. 
The  bill,  filed  in  1874  by  James  Saul  against 

the  Frankford  and  Bristol  Tnrnpike  Company, 

set  forth  that  in  1873,  the  plaintiff  purchased  a 
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tract  of  land  with  a  hotel  thereon  erected,  at  the 
comer  of  the  defendant  corporation's  road  and 
the  Bustleton  turnpike ;  that  the  defendant  main- 
tained a  toll-gate  and  honse  near  the  said  corner, 
and  had  inclosed  a  strip  of  its  road,  as  a  garden 
for  the  gate-keeper,  adjacent  to  the  toll-house, 
191  feet  long  and  directly  in  front  of  the  com- 
plainant's property,  and  had  bailt  from  the 
further  end  of  the  garden  a  fence  to  the  end  of 
the  wing  wall  of  a  bridge  over  Tacony  Creek, 
one  boundary  of  the  complainant's  property, 
thus  obstructing  for  the  distance  of  475  feet 
the  complainant's  access  to  the  road  of  the 
defendant;  that  to  obviate  this  obstruction  the 
complainant  had  recently  opened  a  road  from  his 
hotel  to  the  defendant's  turnpike,  at  a  point  below 
the  garden,  in  order  to  give  travellers  to  and 
from  the  city  a  means  of  approach  to  his  hotel ; 
but  that  the  defendant  had  built  a  new  fence 
across  the  opening ;  that  this  fence  was  a  nui- 
sance and  injured  the  value  of  his  property  ;  and 
prayed  (by  the  prayer  as  amended)  for  an  injunc- 
tion requiring  the  defendant  to  remove  the  fence, 
and  to  restrain  him  from  obstructing  plaintiff's 
access  to  the  road. 

The  defendant  demurred,  because  there  was  n 
adequate  remedy  at  law,  and  no  equitable  juris- 
diction to  give  the  relief  prayed  for;  and  also 
answered,  inter  alia,  that  under  its  charter  it  was 
authorized  to  lay  out  a  rood,  to  erect  bridges,  to 
fix  gates  and  collect  tolls  from  persons  using  the 
road,  and  it  had  the  right  to  do  all  the  acts  com- 
plained of;  that  about  sixty  years  before  the 
filing  of  the  bill,  the  toll-house  therein  mentioned 
"had  been  erected,  about  80  feet  from  the  junction 
of  the  Frankford  and  Bustleton  turnpikes,  and 
also  a  gate;  that  the  garden  is  necessary  for  the 
accommodation  of  the  toll- gatherer,  used  solely  by 
him,  and  is  inclosed  in  a  manner  not  to  obstruct 
theroadway  of  the  turnpike;  that  the  fence  con- 
necting the  garden  with  the  bridge  had  been  built 
alK)ut  the  same  time  as  a  safeguard  for  the  pro- 
tection of  passers-by  against  danger,  there  being  a 
declivity  towards  the  creek ;  that  the  complainant's 
predecessors  had  not  com)>laii!ed  of  the  obstruc- 
tion ;  that  in  0))ening  his  roadway  the  complainant 
had  torn  down  part  of  the  garden  fence  and  cut 
down  trees,  and  that  the  defendant  had  rightfully 
repaired  the  fence ;  that  the  complainant  was  not 
in  fact  prevented  from  entering  his  land,  as  there 
was  a  foot  passage;  but  that  his  object  in  mak- 
ing the  roadway  was  to  induce  people  to  come  to 
his  hotel  by  enabling  them  to  drive  round  behind 
the  toll-gate ;  and  that  during  the  few  days  the 
road  had  remained  open  many  people  had  so 
evaded  their  tolls ;  that,  moreover,  access  to  the 
hotel  from  the  turn  pike  could  be  obtained  between 
the  toll-gato  and  the  Bustleton  road,  there  being 
a  vacant  strip  of  80  feet  along  that  pike  ;  and  that 
the  laiKl  obstructed  was  used  merely  for  grazing 
purposes. 


The  cause  was  referred  to  a  Master  (C.  Stuart 
Patterson),  who  held  that  it  was  not  a  case  for 
the  exercise  of  equitable  jurisdiction.  A  man- 
datory injunction  to  abate  a  nuisance  is  matter 
of  grace,  and  will  only  be  exercised  in  cases 
of  immediate  and  irreparable  mischief.  (Mayor 
V.  Spring  Garden,  7  Barr,  366;  Gray  r.  R.  R. 
Company,  1  Grant,  412;  Att'y  Qeu.  v.  Nicholls, 
16  Ves.  342;  Neal  v.  Gallagher,  1  Weekly 
Notes,  99 ;  Rhoades  v.  Dunbar,  1  Sm.  287 ; 
Richards'  Appeal,  Id.  105;  Hackenstein's  Ap- 
peal, 20  Sm.  107.)  The  complainant  having 
free  access  to  the  road  for  eighty  feet,  the  ob- 
struction of  a  portion  of  his  front  by  the  defend- 
ant's user  of  a  strip  of  its  own  roadway,  for  a 
legitimate  purpose  under  its  charter,  could  be 
compensated  in  damages.  Moreover,  the  ob- 
struction had  existed  for  sixty  years,  and  had 
been  acquiesced  in  by  the  complainant  and  his 
predecessors  in  title;  and  the  injunction,  if 
granted,  would  result  in  great  injury  to  the  de- 
fendant, and  very  little  present  benefit  to  the 
complainant. 

To  this  report  the  complainant  excepted,  found- 
ing his  reasons  upon  a  denial  of  the  coDclusions  of 
the  Master. 

Letchworth,  for  the  exceptions. 

The  complainant  had  a  right  to  the  convenient 
use  of  his  property.  The  bill  was  filed  to  deter- 
mine whether  there  can  be  a  right  to  block  up 
475  feet  of  a  man's  property.  No  action  at  law 
would  remove  the  fence.  Under  the  Master's 
finding  it  wonlfl  be  the  duty  of  property  holders 
adjacent  to  turnpike  gates  to  assist  the  company 
in  collecting  their  tolls.     There  is  no  such  dutv. 

John  O.  Jdmmn,  contra. 

The  complainant  cannot  come  into  a  Court  of 
Equity  without  damage  and  ask  for  what  would 
be  a  great  injury  to  us.  There  is  a  remedy  at 
law,  let  him  indict  us  for  the  nuisance. 

H  immersly  r.  The  Germantown  and  Perkiomen 
Turnpike  Co.,  8  Pblla.  Rep.  314. 

Letchworlhf  in  reply. 

There  was  no  injury  to  the  Turnpike  Company 
unless  the  damage  was  malicious,  which  it  has 
not  been  shown  to  be. 

Dec.  30.  The  Court  (after  stating  the  facts)  : 
We  cannot  agree  with  the  learned  Master.  The 
plaintifif  has  an  undoubted  right  of  egress  and  in- 
gress at  every  point  of  his  front  upon  this  public 
highway,  subordinate  only  to  the  defendants' 
right  to  maintain  the  toll-house,  and  to  erect  a 
barrier  to  prevent  travellers  from  falling  over  any 
embankment  upon  which  this  road  may  be  laid. 
To  the  extent  that  the  fence  is  erected  beyond  the 
toll-house  garden,  where  it  is  not  necessary  for  the 
protection  of  travellers,  it  is  in  contravention  of 
the  plaintiff's  rights. 

It  is  not  forgotten  that  there  was  an  old  fence 
in  or  near  the  ground  upon   which  the  new  one 
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is  erected.  It  does  not  appear  who  built  or 
maintained  it.  If  built  by  the  company  for  any 
other  purpose  than  one  authorized  by  its  charter, 
Fuch  as  to  protect  travellers,  it  would  not  be  law- 
ful, and  we  are  averse  to  deciding  that  an  unlaw- 
ful barrier,  serving  no  corporate  purpose,  along 
the  front  of  a  man's  property,  maintained  by  a 
company,  can  become  lawful  by  lapse  of  time. 
It  appears,  however,  that  the  plaintifif  and  his 
predecessors  in  the  title  had  free  access  over  this 
part  of  his  front  through  the  old  fence. 

Had  the  learned  Master  found  that  the  road 
opened  by  the  plaintiff  was  opened  to  enable 
travellers  to  evade  the  payment  of  tolls  dne,  and 
had  there  not  been  a  plain  mistake  in  that  finding, 
the  decree  asked  for  should  be  refused.  The 
Master  finds  that  the  defendant  will  lose  tolls,  and 
thereby  will  suffer  more  damage  than  the  plaintiff 
will  by  the  maintenance  of  the  fence.  The  defen- 
dant can  collect  tolls  at  any  point  on  its  road; 
it  can  call  to  its  aid  the  punitory  provisioTis  of  its 
own  charter,  and  of  the  general  turnpike  road 
law ;  but  we  cannot  decide  that  it  has  the  right 
of  blocking  up  almost  the  entire  front  of  an 
owner  of  land  bounding  upon  its  road. 

We  decide  in  this  case  that  the  defendant  can- 
not control  the  plaintiff  in  what  he  thinks  is  con- 
venient use  of  his  own  land ;  that  the  plaintiff's 
right  to  pass  to  and  from  the  highway  at  any 
point  of  his  front  is  absolute,  and  that,  notwith- 
standing the  finding  of  the  Master,  he  is  entitled  to 
relief,  and  that  a  court  of  equity  should  afford  it. 

And  now,  December  30th,  1876,  the  amended 
prayer  of  plaintiff  granted,  so  far  as  the  said  fence 
below  the  garden  is  not  necessary  to  insure  the 
safety  of  travellers ;  and  the  case  is  referred  to  C. 
Stuart  Patterson,  Esq.,  to  report  how  much  of 
said  fence  between  said  garden  and  the  wing  walls 
of  the  bridge  may  be  removed  without  endanger- 
ing the  lives,  limbs,  and  property  of  travellers 
upon  the  turnpike  road. 

Opinion  by  Yerkes,  J.  Ludlow,  P.  J.,  dis- 
sents. 


CDttttttDtt  iPltas— Hah). 


^  C.  p.  No.  2.    Snyder  v.  Bichardson.        Dec.  16. 
Affidavit  of  defence  —  Book  entries — Practice 
where  accuracy  of  copy  of  entries  is  disputed. 
Rule  for  judgment 

Assumpsit  on  a  book  account     The  copy  filed 
was  headed — 
•*  Mr.  F.  Richardson  bought  of  M.  K.  Snyder,"  etc. 


It  was  not  averred  to  be  a  copy  of  original 
entries,  except  by  endorsement  of  counsel  on  the 
back  of  the  paper  filed.  The  affidavit  suggested 
that  the  copy  filed  was  insofficient :  (1)  Because 
it  nowhere  appears  that  the  said  copy  is  a  copy 
of  plaintifi^s  book  account  (except  by  the  stAte- 
ment  of  counsel),  .  .  .  and  deponent  suggests 
that  it  should  appear  positively  and  affirmatively 
on  the  copy  filed  that  the  same  is  a  copy  of  plain- 
tiff's book  account;  (2)  Because  there  is  a  vari- 
ance between  plaintiff's  book  account  and  the  copy 
filed. 

Croasdale,  for  the  rule. 

The  Court.  The  proper  practice  is  to  rule 
plaintiff  to  produce  his  book  of  orignal  entries, 
and  then  take  advantage  of  a  variance. 

Rule  absolute. 


C.  P.  No.  2.  Dec.  19. 

Kraius  v.  HcOlone  and  Taggart. 

Practice — Joint  and  several  obligation — Con- 

tract  of  suretyship  on  lease — Surety  cannot  be 

sued  jointly  with  lessee. 

Rule  for  a  new  trial. 

Covenant  by  Krauss  agaist  McGlone  and  Tag- 
gart  on  a  lease  made  by  plaintiff  to  the  defendant, 
McGlone,  for  a  store  and  dwelling  house.  Mc- 
Glone covenanted  to  pay  rent  at  the  rate  of  $30 
per  month,  and.  Taggart,  by  a  separate  contract 
on  the  same  paper,  became  surety  for  defendant, 
McGlone.  A  verdict  was  found  for  the  plaintiff 
for  $1.30. 68. 

Manderson,  for  the  rule,  argued  that  Taggart's 
contract  was  distinct,  and  he  should  have  beea 
sued  separately. 

Kingston f  contra,  cited — 
Kleckner  r.  Klapp,  2  W.  &  S.  44. 
Craddock  v.  Armor,  10  W.  258. 
Leith  r.  BumIi,  11  Sni.  395. 

Dec.  21.     Rule  absolute. 


C.  P.  No.  2.       Shallcross  v.  Kohl.  Nov.  25. 

Practice — Assumpsit — Statement  in  place   of 

narr. — Copy  under  affidavit  of  defence  law, 

when  not  sufficient. 

Rule  to  show  canse  why  rule  to  plead  should 
not  be  stricken  from  the  record. 

Assumpsit  on  a  promissory  note.  The  plain- 
tiff filed  a  copy  of  the  note,  and  defendant  filed 
an  affidavit  of  defence;  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  was  discharged; 
plaintiff  then  entered  a  rule  to  plead,  notifying 
defendant  of  his  election  to  treat  the  copy  filed  as 
a  narr.,  and  of  the  rule  to  plead. 

Udw.  P.  Worrell,  for  the  plaintiff,  contended 
that  the  copy  filed  was  a  sufficient  statement  iu 
lieu  of  a  narr.,  citing — 
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Epler  V.  Funk,  8  Barr,  469. 
Thompson  v.  Gifford,  12  S.  &  R.  74. 
Doerle  v.  Johnson,  7  Phila.  Rep.  393. 
Gibbons  v.  McGuigau,  6  Id.  108. 
Nathans  v.  Cummings,  1  Wbbklt  Notes,  416. 
Ellis  0.  Penington,  2  Id.  29. 
Bash  V,  Monteith,  2  Id.  112. 
W.  C.  Hannia,  for  the  rule,  was  not  called 
upon. 

Thb  Court.  A  statement  of  the  plaintiff's 
claim  can  take  the  place  of  a  formal  declaration 
only  by  virtue  of  the  Act  of  Assembly  of  1806, 
and  must  be  strictly  within  the  Act.  The  copy 
filed  in  the  present  case  fails  inter  alia  to  specify 
"  the  amount  which  plaintiff  believes  is  justly  due 
to  him  from  the  defendant." 
Rnle  absolute. 
[Cf.  Levy  v.  Mustin,  antf^  220.] 


C.  P.  No.  2.      Panl  V.  Casselberry.  Dec.  20. 

Bute  for  new  trial — Practice — Depositions 
required. 

This  was  a  rule  for  a  new  trial  based  partly  on 
new  and  after  discovered  evidence. 

Murphy^  for  the  rule,  produced  the  affidavit  of 
Paul. 

The  Court.  Motions  for  a  new  trial  on  the 
ground  of  new  or  after  discovered  evidence  should 
be  based  on  an  affidavit,  but  for  the  argument  of 
the  rxA%  depositions  should  be  taken. 

Richf  contra. 

Depositions  ordered. 


C.  P.  No.  2.       Johnson  v.  Kolb.  Dec.  19. 

Act  of  April  I,  1797, /or  sale  of  loaf  bread  by 

the  pound  avoirdupois^  still  in  force^ 

Rule  to  strike  off  non-suit. 

This  was  an  action  in  assumpsit  to  recover 
daniages.  The  defendant,  a  baker,  agreed  to 
furnish  plaintiff  daily  with  sufficient  bread  to 
establish  a  new  route  for  supplying  bread  to^us- 
tomers.  Defendant  also  agreed  that  he  would 
not  disturb  plaintiff's  route,  but  would  continue 
the  supply  as  long  as  the  defendant  remained  in 
bosiness.  The  bread  was  to  be  supplied  to 
plaintiff  at  five  cents  per  loaf  which  the  defend- 
ant was  to  retail  at  six  cents  per  loaf.  After 
complying  with  this  contract  for  three  months  the 
defendant  stopped  the  supply  of  bread  and  took 
possession  of  the  route  himself. 

The  declaration  contained  three  counts,  viz: 
(1)  Bread/ of  contract  whereby  plaintiff  suffered 
damage,  to  wit,  one  cent  profit  on  each  loaf  sold 
by  him.  (2)  Breach  of  contract  and  damages  for 
inability  of  plaintiff  to  keep  up  his  route  because 
of  the  failure  of  defendant  to  supply  bread  as  per 
contract  (3)  Deforcement  and  usurpation  of 
route  by  defendant. 
Vol.  III.— 18 


On  the  trial  the  Judge  (Pjiatt,  *W)  n  on -suited 
the  plaintiff  on  the  ground  that  the  evidence 
showed  that  the  bread  was  sold  by  the  loaf, 
whereas  the  Act  of  April  1,  I7D7  (3  Sm.  L.  295  ; 
Purd.  Dig.  175)  requires  that  "all  loaf  bread 
made  for  sale  within  this  Commonwealth  shall  be 
sold  by  the  pound  avoirdupois,''  and  avoids  con- 
tracts made  for  the  sale  of  bread  in  any  other  way 
than  by  weight. 

John  L  BogerSf  for  the  rule,  argued  that  con- 
ceding that  the  Act  barred  a  recovery  for  bread 
sold  in  any  way  except  by  weight,  it  did  not 
apply  to  the  causes  of  action  supported  by  the 
2d  and  3d  counts  of  the  declaration,  which  claimed 
damages  ex  delicto^  1st,  for  destruction  of  plain- 
tiff's route  by  the  failure  to  supply  bread  as  per 
contract,  no  matter  whether  the  bread  was  to  be 
sold  by  weight  or  otherwise ;  and  2dly,  for  deforce- 
ment and  usurpation  of  an  established  route 
which  defendant  had  agreed  not  to  disturb.  That 
the  action  of  assumpsit  is  a  special  action  on  the 
case  and  will  support  damages  ex  delicto, 

Diehl,  contra,  cited — 
Burkholder  v,  Beetem*8  Admr's,  15  Sm.  496. 

The  Court.  The  declaration  is  not  in  tort 
but  in  assumpsit.  The  foundation  of  the  action 
is  contract,  and  that  the  Act  of  1797  makes  void. 

Rule  discharged. 


C.  P.  No.  4  Nov.  4,  1876. 

City  to  nse  of  Dickenson  y.  Patterson 

Municipal  claim — Act  of  April  5,  I  SI  0  (for 
paving  of  Market  Street) — Paving  contract 
—  Work  improperly  done — Defences  by  prop- 
erty owner  under  Act  of  April  19,  1843. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Sci.  fa,  sur  municipal  claim  filed  May  28, 
1875,  for  paving  roadway  of  premises  situate  on 
Market  Street,  at  the  corner  of  Fifty-third  Street. 
The  affidavit  of  defence  set  forth  (1)  1h«t  in  pur- 
suance of  the  Act  of  April  5,  1870  (P.  L.  890) 
— which  Act  provided  as  follows,  viz. : — 

"  It  shall  be  the  dnty  of  the  Chief  Coramissioner  of 
Highways  to  proceed  by  givint?  due  notice  to  property 
owners  along  the  Hue  of  said  Market  Street,  fr>*m 
Forty-third  Street  to  the  eastern  end  of  Cobb's  Creek, 
on  Sixty-third  Street,  and  by  all  otiier  requisite  pro- 
ceedings, to  open  said  street  between  the  points 
named,  to  the  full  width  as  laid  down  in  the  plan  of 
the  city,  and  to  grade  said  street,  and  to  enter  into  a 
contract  with  a  competent  paver  to  curb  and  pave  the 
same,  said  contractor  to  collect  the  co;»t  thereof,  except 
tlie  paving  of  intersection,  from  the  property  owners, 
as  is  now  by  law  and  ordinances  provided," — 
the  Chief  Commissioner  of  Highways,  on  No- 
vember 24,  1872,  contracted  with  Dickenson,  the 
use   plaintiff,    to    grade,    cufb  and    pave    said 
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street  in  a  ^od  and  workmanlike  manner,  and 
to  find  all  material  necessary  for  the  same,  the 
grading  and  filling  to  be  done  of  the  established 
grade,  the  paving  stone  to  be  good  rubble 
stone,  and  the  excavation  made  by  the  grading 
to  be  filled  with  fourteen  inches  of  gravel,  the 
stone  to«be  perpendicularly  bedded  thereon,  to  be 
rammed  three  times,  and  covered  with  gravel ;  (2) 
That  by  the  ordinance  of  June  12,  1868  (Dig.  of 
Ord.  313),  it  is  provided  that  all  streets  in  West 
Philadelphia,  thereafter  paved,  shall  be  laid  with 
rubble  pavement,  of  stone  regular  in  shape,  being 
in  depth  six  to  nine  inches,  in  length  five  to 
twelve  inches,  and  in  width,  not  exceeding  four 
inches,  with  a  flat  top  surface.  (3)  That  the 
paving  has  not  been  done  in  accordance  with  the 
contract  or  with  law,  in  that  a  mixture  of  clay, 
loam,  and  mica,  was  used  instead  of  gravel,  and 
of  a  depth  not  exceeding  ten  inches  from  the  top 
of  the  paving-stones ;  that  the  paving-stones  are 
not  of  the  requisite  dimensions  |^  that  the  pave- 
ment has  been  improperly  laid,  and  the  work 
done  in  an  unworkmanlike  manner,  by  reason 
whereof  the  pavement  has  fallen  into  great  dis- 
repair ;  and  that  the  price  charged  is  greater  than 
the  value  of  the  work. 

Joseph  R.  Rhoads  and  David  TF.  Sellers,  for 
the  rule. 

The  defendant  cannot  set  up  the  terms  of  the 
contract,  or  the  ordinance,  that  being  a  matter 
concerning  only  the  city  and  her  contractors, 
and  which  the  city  can  waive. 

City  of  Philadelphia  r.  Bargin,  14  Wright,  539. 

City  to  Us^e  of  Dyer  et  at,  v,  Brooke,  2  Wbbkly 
Notes,  637. 
The  doctrine  that  the  actual  cost  only  should 
be  charged  has  been  exploded,  and  the  plaintiffs 
are  entitled  to  the  amount  of  their  claim  in  full. 

City  to  use,  etc.  r.  Miller,  2  Whbklt  Notes,  302. 

Lea  v.  City,  Id.  2  >4. 

City  V.  Sellers,  6  Phila.  Rep.  263. 

Stioud  r.  The  City  of  Philada.,  11  Sm.  266. 

In  the  case  of  City  of  Philadelphia  to  use  v. 
Edwards  (28  Sm.  62 ;  S.  C,  2  Weekly  Notes, 
102),  doubts  were  expressed  as  to  whether  the 
Act  of  1843,  under  which  City  v.  Burgin  and 
other  cases  above  cited  were  decided,  applied  to 
City  of  Philadelphia  since  consolidation,  but 
these  doubts  are  set  at  rest  by  the  late  decision 
uf  the  Supreme  Court  in — 

Fell  r.  The  City  of  Philadelphia,  33  Leg.  Int.  306  ; 
S.  C,  ante,  p.  261. 

Theodore  C.  Failerson  and  G.  Stuart  Palter- 
son,  contra. 

The  plaintiff  was  bound  by  the  Act  of  April 
5,  \S*lO{supra)f  the  ordinance  of  June  12, 1868, 
uiid  the  terms  of  the  contract.  If,  under  the  Act  ot 
1 870,  thecommissioner  could  pave,  without  regard 
to  the  restrictions  imposed  by  general  laws  and 
ordinances,  it  roust  logically  follow  that  he  might 
pave   with   gold,  .and  charge  property   owners 


$1,000,000  per  foot  front — Reductio  ad  absur- 
dum. 

The  Act  of  1870  empowers  the  contractor  to 
collect  the  cost  of  paving  from  property  owners, 
'*as  is  now  by  law  and  ordinance  promded," 
and  thereby  authorizes  defendant  to  make  every 
defence  provided  by  "  law  and  ordinance."  The 
Act  of  April  19,  1843  (P.  L.  342),  requires 
plaintiff  to  prove  that  the  work  was  done,  or  the 
materials  furnished,  and  the  just  value  thereof, 
and  allows  defendant  to  prove  the  contrary,  and 
to  show  that  the  price  charged  is  greater  than 
the  value  of  the  work. 

Even  if,  under  the  Act  of  1870,  the  commis- 
sioner's powers  were  unlimited,  he  has  exercised 
his  discretion,  and  entered  into  a  contract  with 
plaintiff,  the  terras  of  which  have  been  violated, 
and  plaintiff,  therefore,  cannot  recover. 

C.  A.  V. 

Nov.  6.     Rule  discharged. 

[See  Fell  v.  City  of  Phila.,  ante,  2G1.] 


C.  P.  No.  4.  Dec.  16. 

Hewer  et  aL  v.  Eichardson  et  al.,  Befendajits, 

and  Heinle,  Garnishee. 

Attachment  execution — Wliat  may  be  attached — 

Money  due  on  a  municipal  claim,  to  a  city 

contractor,  may  be  attached  in  the  hands  of 

the  debtor, 

Sur  rule  for  judgment  against  garnishee. 

The  plaintiffs  obtained  a  judgment  against 
Richardson  &  Son,  and  under  it  issued  an  attach- 
ment execution  against  Ueinle,  as  garnishee,  and 
filed  interrogatories. 

The  answer  of  the  garnishee  admitted  his 
indebtedness  to  H.  F.  Richardson,  one  of  the 
defendants,  in  the  sum  of  $27,  for  the  construc- 
tion of  a  culvert  in  front  of  his  premises ;  but  set 
out  that  the  work  was  performed  by  the  defen- 
dant as  a  contractor  for  the  city  of  Philadelphia, 
and^^nbmitted  to  the  Court  whether  a  debt  of 
this  nature  was  the  proper  subject  of  an  attach- 
ment under  the  Act  16  June,  1836,  §  32  (Purd. 
Dig.  639,  pi.  32). 

Joseph  Savidge,  for  rule. 

The  city  has  no  interest  in  this  debt ;  the  con- 
tractor is  the  equitable  owner  of  the  same, 
although  the  bills  are  made  out  in  the  name  of 
the  city  ;  and  where  it  becomes  necessary  to  file 
claims  for  these  debts,  they  are  always  filed  to  the 
use  of  the  contractor. 

A,  A.  Grace,  contra. 

Rule  absolute  for  amount  admitted  to  be  due. 
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C.  p.  No.  4.  Donly  v.  Brcwn  et  al.  Dec.  30. 
Promissory  note — Bona  fide  holder — Set-off — 

A  note  passed  after  maturity  does  not  pass 

subject  to  the  defence  of  a  set-off  against  the 

transferror. 

Rale  for  judgment  for  want  of  sufficient  affi- 
dsTit  of  defence. 

Assumpsit  on  a  promissory  note  by  endorsee 
against  maker.  The  affidavit  of  defence  alleged 
that  after  the  note  sued  on  fell  due,  it  was  held 
by  the  firm  of  Moodie,  Gross  &  Co.,  which  firm 
was  indebted  to  the  defendants  on  account  of  a 
certain  other  promissory  note;  and  the  defen- 
dants claimed  to  set  off  the  amount  of  the  Moodie, 
Gross  &  Co.  note  against  the  note  sued  upon. 

J.  H.  Sloan  showed  cause.  The  note  was 
transferred  after  maturity,  and  is  therefore  sub- 
ject to  any  defence  in  the  hands  of  the  transferee 
that  it  would  have  been  in  the  hands  of  the  trans- 
ferror. 

[Tbayee,  p.  J.  Except  the  defence  of  set-off. 
A  note  passed  after  maturity  is  subject  to  an 
equity,  but  not  to  a  defence  of  set-off.] 

S.  E.  Megargee,  for  the  rule,  was  not  heard. 

Rule  absolute. 

[Cf,  Young  r.  Shriner,  2  Wkekly  Notbs,  393. 


C.  P.  No.  4.  Dec.  9. 

Bailey  et  al.  v.  Waterhonse. 
Affidavit  of  defence — Caveat  emptor —  War- 
ranty — Representation — In  sufficient  allega- 
tion of  fraud. 

Rule  for  judgment  for  want  of  a  sufficient  af- 
fidavit of  defence. 

Assumpsit  on  a  book  account. 
The  account  filed  set  forth — 

"  To  1  diamond  ring .        .        .  |150'* 

The  affidavit  alleged  that  the  defendant  pur- 
chased the  said  ring  "under  the  representation 
that  it  was  worth  $150  ;  that  after  the  purchase 
he  ascertained  from  parties  who  were  judges  that 
it  was  not  worth  more  than  $75  ;"  that  immedi- 
ately the  defendant  called  upon  the  plaintiffs  and 
tendered  them  the  ring,  which  they  refused  to 
take,  and  that  at  the  time  of  the  representation 
the  plaintiffs  knew  the  ring  to  be  worth  no  more 
than  $75. 

G.  S  Keene,  for  the  rule. 
MandersoHf  contra. 

[Thateb,  p.  J.     Yalue  is  a  relative  term. 
Representation  of  value  does  not  amount  to  a 
warranty.     There  is  no  allegation  of  fraud.] 
Rule  absolute. 
[See  Ladomns  v.  Dash,  2  Wbeklt  Notbs,  111.] 


C.  P.  No.  4.  Dec.  8 

Murray  et  al.  v.  Yard,  Ex'r,  et  al. 
Will — Lapsed  devise — Heir-at-law — A  lapsed 
devise  descends  to  ike  hetrs-at-law  of  the  tes- 
tator, unless  a  contrary  intention  is  expressed 
in  the  residuary  clause  of  the  will. 
Rules  for  a  new  trial  and  for  judgment  on  re- 
served point  71071  obstante  veredicto. 

This  was  an  action  of  ejectment  brought  by 
certain  of  the  heirs-at-law  of  Mary  P.  Loxley, 
deceased,  against  her  executor  and  residuary  de- 
visees, to  recover  one-half  of  certain  premises 
devised  by  her  will. 

On  the  trial,  before  Eloock,  J.,  the  following 
facts  appeared :  The  premises  in  question  were 
acquired  by  Mary  P.  Loxley,  from  one  Ashman, 
by  deed  dated  July  3, 1854,  recorded  July  6, 1854. 
On  the  6th  of  February,  1860,  Mary  P.  Loxley 
made  a  will,  by  which  she  devised  to  John  Yard, 
Jr.,  the  premises  in  question.  The  will  also  con- 
tained the  following  residuary  clause : — 

"  Item.  It  18  my  mind  and  will,  and  I  do  hereby 
direct,  anthorize,  and  empower  mj  ezeoutors  herein- 
aftei;  named,  and  the  survivor  of  them,  and  the  heirs, 
ezecntors,  and  administrators  of  such  survivor,  in 
pursuance  and  under  the  express  power  and  authority 
which  I  have  hereinafter  given  them,  to  sell  and  con- 
vert into  money  all  the  rest,  residue,  and  remainder 
of  my  estate,  real,  personal,  and  mixed,  of  which  I 
may  die  seized,  possessed,  or  entitled  to,  and  to  part 
and  divide  the  net  proceeds  thereof  ....  into 
three  even  and  equal  parts  or  shares,"  which  shares 
were  bequeathed  to  the  residuary  legatees. 

On  the  6lh  of  August,  1866,  the  testatrix  pub- 
lished a  codicil  which  recognized  the  foregoing 
bequest  and  devise.  After  the  date  of  the  codicil, 
but  before  the  death  of  the  testatrix,  John  Yard, 
Jr.,  died.  At  the  time  of  her  death,  Mary  P. 
Loxley  left  no  near  kin,  except  four  second 
cousins  of  the  whole  blood,  viz.,  Charles  Goodrich, 
Mary  Ann  Clark,  Eliza  Murray,  and  Mary  A. 
Jackson  ;  the  two  latter  died  after  the  testatrix, 
leaving  each  four  children,  who  were  the  plaintiffs 
in  the  present  case. 

Under  these  facts,  the  defendants*  counsel  re- 
quested the  Judge  to  charge  that  the  verdict  must 
be  for  the  defendants.  The  learned  Judge  refused 
to  so  charge,  and  directed  the  jury  to  find  for  the 
plaintiffs,  subject  to  the  following  reserved  point: 
'*  Whether  by  reason  of  the  death  of  John  Yard, 
Jr.,  subsequent  to  the  date  of  the  last  codicil, 
but  prior  to  the  death  of  the  testatrix,  the  pre- 
mises in  question,  whfch  were  specifically  devised 
to  him,  descended,  by  reason  of  the  lapse,  to  the 
heirs-at-law  of  the  testatrix,  or  passed  with  the 
residuary  estate  to  her  residuary  legatees  and  de- 
visees." 

The  jury  found  for  plaintiffs,  in  accordance 
with  the  direction  of  the  Court. 

J.  C*  Longstrelhf  for  the  rules. 

There  is  a  difference  between   the  residuary 
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clause  in  this  case  and  that  in  the  ordinary  form. 
Here  the  meaning  plainly  is,  all  that  the  testatrix 
has  not  succeeded  in  disposing  of  in  the  former 
part  of  the  will.  By  the  lapse,  she  died  seized 
and  possessed  of  the  premises  in  question.  In 
Pennsylvania  the  distinction  between  a  lapsed  and 
void  devise,  with  regard  to  its  devolution  into  the 
residuum,  no  longer  exists  since  the  Statute  of 
Wills  of  1833. 

Patterson  v.  Swallow,  8  Wr.  487,  recognized  in — 
Williams  ».  Neff,  2  Sm.  327. 

And  a  devise,  whether  lapsed  or  void,  will  fall 
into  the  residuum  if  the  residuary  clause  be  suffi- 
ciently clear  and  comprehensive. 

J.  O.  Johnson,  contra. 

A  void  devise  may  fall  into  the  residuum,  a 
lapsed  devise  never. 

3  Washburn,  Real  Property,  *391. 

Patterson  v.  Swallow  (supra)  was  the  case  of 
a  void  devise,  and  the  remarks  of  Woodward,  J., 
applying  the  same  rule  to  a  lapsed  devise,  are 
mere  dicta.  C.  A.  V. 

Jan.  6.  Thb  Court.  The  plaintiffs  are  the 
heirs-at-law  of  Mary  P.  Loxley,  deceased,  and  the 
defendants  the  residuary  legatees  and  devisees 
under  her  will.  This  action  ia  ejectment  for  the 
premises  Thirty-fourth  and  Bridge  Streets,  speci- 
fically devised  under  her  will  to  John  Yard,  Jr., 
his  heirs  and  assigns.  John  Yard,  Jr.,  died  sub- 
sequent to  the  date  of  the  last  codicil,  but  prior 
to  the  death  of  the  testator.  The  devise  having 
thus  lapsed,  the  point  reserved  upon  the  trial  was 
whether  it  descended  to  the  heirs-at-law  or  the 
residuary  devisees  and  legatees  of  the  testatrix. 

A  devise  at  common  law  always  lapses  if  the 
devisee  dies  before  the  testator  (1  Jarman  on 
Wills,  301,  n.);  and  by  I.Vict,  c.  20,  §§  26,  26, 
32,  and  33,  if  the  devise  be  to  children  or  other 
issue  of  the  devisor,  and  issue  of  the  devisee  be 
alive,  the  devise  shall  not  lapse  if  no  such  inten- 
tion appears  in  the  will.  This  is  practically 
covered  in  Pennsylvania  by  our  Statute  of  Wills 
(Act  of  8th  of  April,  1833,  §  12);  and  also  ex- 
tended by  Act  of  6th  of  May,  1844,  §  2,  in  favor 
of  a  brother  and  sister,  or  the  children  of  a  de- 
ceased brother  and  sister  of  the  testator.  The 
language  of  the  residuary  clause  of  the  will  of 
Mary  P.  Loxley  is  simply  a  direction  to  her  ex- 
ecutors to  sell  and  convert  into  money  all  the  rest, 
residue,  and  remainder  of  her  estate,  real,  per- 
sonal, and  mixed,  of  which  she  might  die  seized, 
possessed,  or  entitled  to,  and  to  part  and  divide 
the  same  into  three  equal  shares.  There  is,  there- 
fore, clearly  no  provision  to  prevent  a  lapse  of 
any  of  the  devises  previously  specified,  it  being  a 
mere  general  residuary  clause. 

It  required  the  aid  of  the  statute  in  such  cases 
to  save  the  devise  in  favor  of  children  and  brothers 
and  sisters,  and  what  the  statute  does  not  cover 
must  remain  as  it  did  at  common  law.    In  3 


Washburn  on  Real  Property,  *69I,  the  rule  is 
stated  to  be  "  that  a  devise  which  falls  by  lapsing 
does  not  go  to  the  residuary  devisee,  but  to  the 
heir-at-law  of  the  testator,  on, the  ground  that  the 
intent  of  the  testator  is  to  be  taken  as  things 
stood  when  the  will  was  made,  and  that  he  is  not 
to  be  presumed  to  have  intended  to  give  his  resi- 
duary devisee  what  he  had  already  given  to  one 
whom  he  expected  to  survive  him,  and  what  he 
would  have  taken  if  the  will  had  taken  effect  at 
its  date."  For  this  doctrine  numerous  cases  are 
cited,  and  it  has  become  customary  to  refer  to 
Van  Kleeck  v.  Reformed  Dutch  Church  (6  Paige, 
600,  and  20  Wendell,  472),  as  containing  all  the 
learning  upon  the  subject.  It  has  received  high 
approval  from  our  Supreme  Court,  and  it  has  not 
been  qualified  by  anv  subsequent  rulings  in  oar 
sister  State. 

As  against  this  principle,  Patterson  v.  Swallow 
(8  Wr.  487)  and  Neff's  Appeal  (2  P.  F.  Sm.  337) 
have  been  cited  to  us  in  the  argument,  but  thej 
do  not  appear  to  us  in  any  way  to  affect  it ;  for 
in  Patterson  v.  Swallow,  which  raised  a  question 
under  the  will  of  Mrs.  Sarah  Burd,  the  devise  was 
in  blank,  and  thus  became  a  void  devise,  and 
being  as  if  not  specified  or  named  in  the  will,  be- 
came part  of  the  residuary  estate.  There  is  thus 
a  vast  difference  between  a  lapsed  and  a  void 
legacy ;  one  being  an  intended  disposition  of  par- 
ticular property  and  a  failure  by  death  of  the 
beneficiary,  and  the  other  no  disposition  whatever 
of  the  particular  property  arising  from  mistake  or 
failure  to  express  a  lawful  intention.  And  in 
Nefl^s  Appeal,  the  judgment  of  the  Court  carried 
out  the  doctrine  here  determined,  for  there  the 
devise  of  the  residue  was  to  four  sons  of  the  tes- 
tator. On  the  death  of  any  of  them,  his  share 
went  to  the  heirs-at-law  and  next  of  kin  of  tes- 
tator, because  there  was  no  survivorship,  the 
devise  not  being  given  to  the  sons  as  a  class,  bat 
to  each  in  his  own  name. 

The  law  does  not  favor  intestacy,  but  a  will 
must  clearly  show  the  object  of  the  testator's 
bounty  before  the  statute  directing  descents  can 
be  set  aside.  Lord  Hardwicke,  in  Sibley  v. 
Cook  (3  Atk.  672),  concisely  and  forcibly  states 
the  rule  to  be  "  that  if  one  devise  real  or  personal 
estate,  and  manifests  an  intention  that  the  devise 
shall  not  lapse,  this  is  not  sufficient  to  exclude 
the  heir  or  next  of  kin,  unless  he  had  nominated 
another  legatee." 

Upon  a  careful  consideration  of  the  nnmerojis 
authorities,  we  are  of  opinion  that  a  lapsed  devise 
descends  to  the  heirs-at-law  of  the  testator,  unless 
there  is  an  intention  expressed  in  the  residuary 
clause  of  the  will  to  <!Over  the  particular  devise. 

The  rule  for  a  new  trial  is  discharged,  and 
judgment  entered  for  plaintiffs  on  the  point  re- 
served. 

Opinion  by  Elcock,  J. 
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g)uprtme  Courts 


RULES  OP  COURT 

Adopted  for  the  Return  and  Hearing  of  Writs  of 
Error  in  Capital  Canes* 

In  the  Supreme  Court  op  Pennsylania,  now 
sitting  in  the  eastern  district  thereof: 
And  now,  January  15th,  1877,  the  following 
Rules  are  adopted  for  the  return  and  hearing  of 
wriis  of  error  in  capital  cases  in  the  several  dis- 
tricts of  this  Court. 

1.  The  first  Monday  of  each  month  shall  be  a 
special  return  day  in  each  district  for  all  writs  of 
error  and  certiorari  in  cases  of  conviction  and 
sentence  of  death  for  murder  in  the  first  degree. 
The  fifth  Monday  after  the  issuing  of  the  writ 
shall  be  assigned  for  the  argpment  thereof:  Pro- 
Tided  the  Court  shall  then  be  in  session  in  any 
district.  If  then  in  session  in  a  district  other 
than  that  in  which  the  writ  issued,  the  prothono- 
tary  issuing  such  writ,  shall  certify  the  record  to 
the  district  in  which  the  Court  shall  be  sitting. 
If  the  Court  shall  not  be  in  session  at  that  time, 
the  case  shall  be  certified  to  the  district  in  which 
the  next  term  shall  be  held. 

2.  Capital  cases  shall  be  placed  at  the  head  of 
the  list  for  argument 

3.  The  writs  of  error  and  certiorari  issued  be- 
tween the  publication  of  these  rules  and  the  first 
day  of  February  next,  shall  be  made  returnable  on 
first  day  of  March,  1877. 

4.  The  plaintiflf  in  error  shall  serve  his  paper- 
book  on  tlie  proper  district  attorney  ten  days  be- 
fore the  day  assigned  for  the  hearing,  and  the 
defendant  in  error  shall  serve  his  three  days  before 
the  hearing. 

The  prothonotary  is  directed  to  publish  these 
roles  once  a  week  for  four  weeks,  in  the  legal 
papers  of  Philadelphia  and  Pittsburgh,  and  in  two 
newspapers  at  Harrisbnrg,  at  the  expense  of  the 
respective  conn  ties. 

Per  Curiam.  Daniel  Aqnew, 

Chief  Justice. 

I,  Benjamin  E.  Fletcher,  Prothonotary  of  the  Su- 
preme Court  in  and  for  the  Eastern  District  of  Penn- 
■jlvania,  do  certify  the  above  to  he  a  true  and  correct 
copj  of  the  roles  adopted  hy  said  Court  at  Philadel- 
phia, January  15,  A.  1>.  ib77. 

Witness  tuy  hand  and  seal  of  said  Court  at  Phila- 
delphia, January  15,  A.  D.  1877. 

[g^l  Qf  -1  B.  B.  Fletcher, 

the  Court.  J  Prothonotary, 


Jan.  '76  June  1,  1876. 

Insur  nee  Company  y.  Delpeuoh. 

Life  insurance — Suicide — Evidence  of  suicidal 
intent — Presumption  against  suicide — Belief 
in  Spiritualism  as  tending  to  show  a  reason 
for  suicide — Evidence — Bes  gestse — Declara- 
tions of  insured  preceding  death  by  drowning 
in  an  unknoum  manner — Declarations  hy 
wife — Expert  evidence  as  to  cow^se  of  cur- 
rents in  river — Practice — Agreement  to  try  a 
single  issue  waives  prior  defects  in  service 
and  formal  proceedings, 

S.,  being  insured  under  a  life  policy,  which  stipu- 
lated against  liability  in  case  of  death  by  suicide,  left 
home  on  hoi-seback  on  a  dark  night,  avowedly  to  pro- 
cure a  physician  for  his  sick  daughter.  His  dead 
body  was  found  next  morning  in  a  shailow  eddy  of  a 
river,  near  a  ford,  which  lay  in  his  road  to  the  physi- 
cian's house.  In  an  action  on  the  policy  in  which,  by 
agreement,  suicide  was  the  only  issue,  the  company 
defendant  showed  that  the  insured  was  a  believer  in 
spiritualism,  and  prodnced  testimony  of  declarations 
by  the  deceased  shortly  before  his  death,  tending  to 
show  some  intention  of  suicide  by  drowning. 

The  defendants  tlien  offered  to  show  that  there  had 
been  a  suicidal  tendency  in  the  decedent's  family  ; 
that  a  day  or  two  before  his  death  he  pointed  out  his 
personal  property  in  a  barn  as  distinguished  from  that 
of  a  tenant ;  that  he  had  recently  procured  an  addi- 
tional policy  of  accident  insurance;  that  the  cur- 
rents of  the  river  would  have  floated  his  body  from 
the  ford  in  a  different  direction  from  that  in  which  it 
was  found;  and  that  his  wii'e  had  made  certain  de- 
clarations before  and  at  the  time  of  finding  the  corpse 
indicating  a  fear  on  her  part  of  suicide.  These  offers 
were  rejected. 

Held  (affirming  the  judgment  of  the  Court  below), 
tliat  in  the  case  of  drowning  in  an  unknown  manner 
the  presumption  i.^^  against  suicide,  which  presumption 
is  not  rebutted  by  proof  of  a  lelief  in  spiritualism 

Held  further ^  that  under  the  issue  of  suicide,  the 
above  offers  of  evidence  were  properly  excluded. 

Held  further^  that  the  agreement  to  try  on  the  issue 
of  snicide  waived  previous  alleged  defects  of  service 
and  other  proceedings  m  the  cause. 

Error  to  Common  Pleas  of  Bradford  County. 

Assumpsit  by  William  J.  Delpeuch,  executor 
of  Valentine  Smith,  deceased,  against  The  Conti- 
nental Life  Insurance  Co.  of  Hartford,  Conn., 
on  H  policy  for  $10,000  upon  the  life  of  the  said 
Valentine  Smith. 

The  summons  issued  April  2,  1874,  out  of  the 
Common  Pleas  of  Bradford  County,  and  was 
diiCCted  to  the  sheriff  of  Philadelphia  County, 
with  instructions  to  ''serve  the  same  on  D.  8. 
Burnham,  General  Agent  and  Attorney  for  said 
Company,  430  Walnut  Street,  Philadelphia."  It 
was  returned  " served  on  D.  S.  Burnham,  General 
Ap^eut  of  said  Company,  by  making  known  to 
him  the  contents  thereof,"  accompanied  by  an 
affidavit  of  the  truth  of  the  statement  from  one 
Edgar,  not  the  deputy  sheriff  who  served  it. 
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After  the  filing  of  the  statement  and  narr., 
Smith  and  Montayne  entered  th'eir  appearance 
d.  b.  e.f  and  on  their  motion  a  rule  was  granted  to 
show  cause  why  the  proceedings  should  not  be 
quashed  :  upon  argument  the  rule  was  discharged. 
(First  assignment  of  error.)  On  August  12, 
1874|  a  rule  to  arbitrate  was  entered  bj  plaintiff 
and  returned  on  oath  served  on  Smith  and  Mon- 
taynCf  attorneys  for  said  company.  September 
18,  award  of  arbitrators  in  fa?or  of  plaintiff 
filed.  On  October  5,  1874,  defendant  appealed  ; 
on  December  8,  a  rule  to  strike  off  the  appeal 
was  made,  absolute.  (Second  assignment  of  error.) 
January  18,  1875,  on  motion  of  defendant's 
attorney,  a  rule  was  granted  to  show  cause  why 
recognizance  to  appeal  should  not  be  perfected. 
During  the  pendency  of  the  rule,  counsel  on  both 
sides  entered  into  an  agreement  in  writing  which 
was  filed,  by  which  it  was  provided  that  the 
decree  striking  off  the  appeal  should  be  annulled, 
and  the  appeal  be  perfected  ;  and  it  was  further 
provided  that  there  should  be  a  jury  trial  and 
that  the  defendant  would  not  *'  maintain  any  de- 
fence except  that  said  Valentine  Smith  came  to 
his  death  by  an  act  of  suicide,"  The  policy  con- 
tained a  clause  that  it  should  be  void  if  the 
assured  died  by  his  own  hand,  whether  *'  sane  o 
insane." 

On  the  trial,  in  September,  1875,  before  Mor- 
row, P.  J.,  the  undisputed  facts  were  as  follows : 
About  10  o'clock  on  the  evening  of  September 
16,  1873,  it  being  dark  and  foggy,  the  deceased 
started  on  horseback  from  his  house  in  Sheshe- 
quin  Township,  distant  somewhat  less  than  a 
mile  from  the  Susquehanna  River,  ostensibly 
for  the  purpose  of  obtaining  a  physician  from 
Ulster,  on  the  other  side  of  the  river,  to  visit  his 
sick  daughter,  and  he  did  not  return.  Some  time 
after  midnight  his  horse  was  found,  wet  up  to  the 
neck,  and  early  the  next  morning  his  dead  body 
was  found,  without  marks  of  violence,  in  an  eddy 
of  the  river  about  eighteen  inches  deep,  on  the 
Sheshequin  side,  forty  or  fifty  yards  below  the  ford- 
way,  and  about  sixty  feet  from  a  gravel  bar  which 
ran  along  the  river.  There  was  some  evidence 
that  tracks  of  the  horse's  feet  were  found  leading 
to  a  deep  part  of  the  river,  some  little  distance 
from  the  ford. 

Upon  the  trial  the  defendant  offered  to  prove  by 
several  witnesses  that  decedent  was  a  believer  in 
spiritaalism,  and  immediately  before  his  death 
and  at  other  times  had  talked  of  drowning  as  the 
easiest  method  of  dying,  after  which,  he  said,  a 
man-  could,  in  his  spiritual  existence,  have  com- 
munication with  his  family  and  conduct  his  per- 
sonal affairs  the  same  as  before  death.  Objected 
to.  Admitted  only  as  to  the  conversations  im- 
mediately |)receding  his  death  and  as  to  the  fact  of 
his  being  what  was  called  a  spiritualist.  Excep- 
tion for  defendant.     Under  this  ruling  testimony 


was  given,  inter  alia,  of  the  decedent's  belief  in 
spiritualism,  and  of  declarations  by  him  to  the 
effect  that  he  was  in  debt,  but  that  he  had  bis 
life  insured  for  $10,000  ;  that  he  had  always  beat 
the  insurance  companies,  and  was  going  to  beat 
this  one  too,  and  he  would  show  bow  he  was 
going  to  do  it;  that  the  only  way  to  beat  life 
insurance  companies  was  to  die. 

The  following  offers  of  evidence  on  behalf  of 
the  defendants  were  rejected — for  the  most  part 
on  the  ground  that  they  were  irrelevant  to  the 
single  issue  of  suicide,  viz. :  (10)  that  the  decedent 
formerly  had  a  brother  who  had  committed  suicide 
forty  years  ago,  and  that  there  was  a  suicidal 
tendency  in  the  family,  which  facts  had  not  been 
disclosed  in  the  application ;  (6)  that  a  day  or 
two  before  his  death  the  decedent  pointed  out  to 
his  wife  certain  personal  property  of  his  in  a 
barn,  distinguishing  it  from  that  of  a  tenant; 
(7)  that  several  months  before  his  death,  when 
boring  for  coal,  he  said,  that  if  he  did  not  find  it, 
he  would  "  go  over  the  river,  and  never  come 
back  ;"  (13,  14)  that  about  five  weeks  before  his 
death,  he  procured,  or  attempted  to  procure,  an 
accident  policy  on  his  life  for  one  year,  payable 
on  death  only  (the  p  licy  was  not  produced). 
The  defendant  also  offe  ed  to  prove  (12,  16) 
certain  declarations  by  decedent's  wife,  before  and 
after  his  death,  to  the  effect,  that  she  wanted  to 
raise  money  to  pay  premium  on  life  insurance,  as 
her  husband  would  not  live  long,  and  this  life  in- 
surance was  their  only  salvation ;  (9)  that  in 
1861  she  requested  a  person  to  accompany  her 
to  the  barn,  as  her  husband  was  just  going  in 
there,  having  threatened  to  hang  himself;  (15) 
that  decedent  informed  her  a  week  before  his 
death  that  he  had  taken  out  an  accident  policy 
for  $5000,  which  amount  she  had  received  since 
his  death.     These  offers  were  excluded. 

The  defendant  also  offered  to  show  by  several 
witnesses,  as  exi)erts,  without,  however,  showing 
their  special  capacity  as  such  :  (5)  that  from  their 
examination .  of  the  locus  in  quo,  a  boat  or  a 
dead  body  would  be  carried  by  the  current  from 
a  point  near  the  lower  side  of  the  ford  to  the 
shore  opposite  to  that  where  decedent's  body  was 
found ;  (8)  that  it  was  physically  impossible  for 
a  body  being  in  the  water  on  September  16, 
1873,  either  on  or  below  the  rift,  to  float  to  the 
point  indicated  on  the  map  where  Smith's  body 
was  found.     Excluded. 

The  defendant  requested  the  Court  to  charge, 
(20)  that,  "  it  being  an  admitted  fact  that  the 
decedent  was  a  swimmer,  and  that  his  dead  body 
was  found  in  water  only  seventeen  inches  in 
depth,  and  without  any  marks  of  violence  upon 
it,  the  presumption  of  law  is  that  his  death  was 
by  suicide."     Be/used. 

The  plaintiff  presented  the  following  point: 
(19)  "  That,  the  defendant  having  put  in  the  de- 
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fence  that  the  decedent  came  to  bis  death  by 
suicide,  the  presamption  of  law  is,  that  when 
death  is  either  by  accident  or  snicidal,  that  be 
came  to  his  death  by  accident."     Affirmed. 

(The  preceding  nambers  refer  to  the  assign- 
ments of  error.) 

The  Court  (Mobbow,  P.  J.)  charged,  in  sub- 
stance, that  under  the  agreement  filed  the  only 
question  was,  did  Valentine  Smith  come  to  bis 
death  by  an  act  of  suicide  ?  The  burden  of  proof 
is  on  the  defendant  to  show  by  satisfactory  evi- 
dence the  fact  of  suicide  ;  the  presumption  is  that 
the  drowning  was  accidental.  We  cannot  say 
that  a  belief  in  what  is  called  spiritualism  ex- 
cites to  self-murder,  or  tends  thereto.  The  evi- 
dence that  Smith  was  a  spiritualist  was  admitted 
becaase  his  declarations  relating  to  short  life, 
violent,  sudden  death,  etc.,  were  in  connection 
with  the  belief,  and  because  death  by  drowning 
followed  so  soon  after  these  declarations  were 
made.  No  one  fact  proved  by  the  defendant 
makes  out  the  defence;  but  it  is  claimed  that  all 
their  evidence  taken  together  establishes  the  fact 
of  suicide ;  and  yet  may  not  all  these  facts  be 
true,  and  yet  Smith's  death  have  occurred  by  ac- 
cidental drowning  ?  This  is  a  matter  for  your 
consideration. 

Verdict  and  judgment  for  plaintiff  for  $11,000. 

The  defendants  took  this  writ,  assigning  for 
error  (in  twenty  specifications  numbered  as  above 
iudicated)  the  refusal  of  the  Court  below  to  quash 
the  return  to  the  writ,  and  to  allow  an  appeal 
from  the  award  of  arbitrators ;  the  rejection  of 
the  defendants'  offers  of  evidence  above  referred 
to;  and  the  answers  to  the  points  above  quoted. 

Smith  and  Monlayne  (with  whom  was  Mc- 
Candless),  for  plaintiff  in  error. 

It  was  error  to  reject  evidence  of  the  deceased's 
conversations  about  death  and  drowning,  and  his 
preparation  for  death  by  taking  out  additional 
policies,  because  they  might  well  show  a  morbid 
frame  of  mind,  andi^  predisposition  to  seek  hap- 
piness in  death.  And  had  the  defendants  been 
permitted  to  show  the  course  of  the  currents, 
they  might  have  convinced  the  jury  of  the  fallacy 
of  plaintiff's  theory  of  accidental  drowning.  The 
presumption  of  law  follows  that  of  medicine,  and 
where  a  person  is  found  in  shallow  water  face 
downwards,  and  with  no  marks  of  violence,  it  is, 
medically  speaking,  a  presumption  of  suicide. 

Patrick f  and  Davies  &  Camochan  (with 
whom  was  H,  Feut),  contra. 

The  plaintiff  in  error  waived  all  defects  of  ser- 
vice by  proceeding  to  appeal  from  the  award 
without  withdrawing  the  appearance,  and  then 
waived  any  error  in  refusing  to  grant  the  appeal 
by  entering  into  the  agreement  to  go  to  trial  on 
the  simple  question  of  suicide.  A  spiritualistic 
belief,  which  led  him  to  regard  death  as  a  happy 
existence  in  a  futui^  world,  is  no  more  evidence 


of  suicidal  intent  than  would  be  a  ho|)e  of  im- 
mortality and  happiness  enjoyed  by  a  Christian. 

Gibson  v.  Am.  Mut  Life  Ins.  Co  ,  37  N.  Y.  580. 
As  to  the  theory  of  Smith's  deliberately  lying 
down  in  seventeen  inches  of  water  and  drowning 
himself,  at  the  time  when  he  knew  that  his  sick 
daughter  was  awaiting  his  return  with  a  ])hysi 
cian,  it  was  clearly  for  the  jury  to  determine 
whether  the  presumption  was  that  of  suicide. 
The  proposed  tests  to  show  the  currents  were 
unfair,  and  were  properly  excluded. 

Oct.  9.  The  Coort.  If  originally  the  rulings 
covered  by  the  first  and  second  assignments  were 
erroneous,  they  were  cured  by  the  subsequent  agree 
ment.  It  stipulated  that  upon  the  trial  of  said 
cause,  said  defendant  shall  not  set  up  nor  attempt 
to  maintain  any  defence,  except  that  the  said  Val- 
entine Smith  came  to  his  death  by  an  act  of  sui- 
cide. The  plaintiff  in  error  cannot  now  allege  a 
defective  service  of  the  summons,  nor  any  irregu- 
lar award  of  arbitrators.  In  an  attempt  to  ap- 
peal from  the  award  the  company  had  neglected 
to  give  the  bail  absolute  which  the  Act  of  Assem- 
bly requires  from  a  foreign  corporation.  The 
time  fixed  by  the  statute  for  perfecting  the  ap- 
peal had  expired.  A  rule  to  show  cause  why  the 
appeal  should  be  stricken  off  had  been  made  ab- 
solute. It  is  true,  more  than  a  month  thcreafur 
the  Court  granted  a  rule  to  show  cause  why  the 
recognizance  on  the  appeal  from  the  award 
should  not  be  perfected.  Whether  the  Court 
had  then  any  power  to  grant  the  relief  asked  for 
it  is  not  necessary  now  to  decide.  Without  wait- 
ing for  a  decision  of  the  Court,  the  parties  by 
agreement  in  writing  filed  stipulated  that  the 
judgment  and  decree  of  the  Court  by  which  the 
appeal  had  been  stricken  off  be  annulled,  the  bail 
be  perfected,  and  the  case  he  tried  under  the*  limi- 
tations and  restrictions  stated  in  the  agreement. 
It  confined  the  defence  to  proof  of  suicide  only. 
It  was  by  virtue  of  that  agreement  only  that  the 
plaintiff  in  error  acquired  a  right  of  trial  in  the 
Common  Pleas.  Having  accepted  its  benefits, 
and  enjoyed  the  rights  thereby  given,  the  com- 
pany cannot  now  repudiate  a  part  of  the  agree- 
ment. It  contravened  no  rule  or  policy  of  law. 
All  the  stipulations  therein  are  binding  on  the 
parties.  It  was  too  late  for  the  company  to 
allege  that  the  agreement  was  entered  into 
through  ignorance  or  misapprehension  of  fact 
connected  with  the  issuing  of  the  policy.  The 
same  reasons  require  the  dismissal  of  the  tenth 
and  eleventh  assignments.  We  are  unable  to 
discover  any  error  in  the  rejection  of  the  evidence 
covered  by  the  ninth,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  sixttenth  assignments.  Au 
opinion  expressed  by  Mrs.  Smith  in  the  lifetime 
and  in  the  absence  of  her  husband,  cannot  i.fitct 
the  right  of  action  in  this  case.     Ilcr  dedaraiiou 


Digitized  by 


Google 


280 


WEEKLY  NOTES  OF  CASES. 


could  not  affect  the  insured,  for  she  was  not  an- 
thorized  to  act  for  him  in  the  transaction.  It 
cannot  affect  her,  because  she  then  had  do  interest 
in  the  matter.  (1  Green.  Ev.  §  179.)  Nor  can 
her  declarations  be  proved  where  they  will  affect 
the  rights  of  other  persons  interested  in  the 
estate.  The  others  did  not  derive  any  interest 
from  her,  each  has  a  separate  and  distinct  interest 
in  the  fund.  Their  rights  cannot  be  destroyed 
by  her  admissions  or  declarations  (Boyd  y.  Eby, 
8  Watts,  66.)  Hence  it  was  irrelevant  to  show 
that  after  her  husband's  death  she  had  settled  the 
loss  on  an  accident  policy,  and  had  received  the 
money ;  nor  was  it  admissible  to  ])rove  by  parol 
the  contents,  of  another  policy  issued  to  Smith, 
no. notice  having  been  given  to  produce  it.  Nor 
was  it  relevant  to  show  that  Smith  wanted  to 
procure  from  an  insurance  agent  an  accident 
policy  for  one  year,  to  be  paid  in  case  of  death 
only.  This  offer  does  not  aver  any  time  when 
the  alleged  conversation  was  held,  nor  propose 
to  follow  it  by  showing  the  policy  was  procured. 

Any  error  made  in  the  rejection  of  evidence 
covered  by  the  fifth  assignment  was  subsequently 
cured.  The  plaintiff  in  error  afterwards,  without 
objection,  proved  by  several  witnesses  that  from 
the  ford-way  the  current  of  water  flowed  towards 
the  side  of  the  river  opposite  to  where  the  body 
was  found.  This  fact  was  not  controverted.  The 
evidence  objected  to  in  the  seventeenth  assign- 
ment was  not  in  conflict  with  it.  The  two  facts 
were  consistent  with  each  other.  The  theory  of 
the  plaintiff  in  error  was,  that  if  Smith  had  fallen 
into  the  waters  at  the  ford-way  the  body  would 
have  floated  to  the  Ulster  side  of  the  river.  The 
company,  therefore,  assumed  that  Smith  was  not 
drowned  iu  attempting  to  cross  at  the  ford- way. 
Hence  it  contended  he  had  intentionally  drowned 
himself  at  or  near  the  place  where  the  body  was 
found  The  defendant  in  error,  conceding  the 
current  of  water  from  the  ford-way  to  be  as 
claimed  by  the  opposite  party,  contends  that 
•Smith  did  not  fall  into  the  water  at  that  cross- 
ing, but  several  rods  below,  where  the  water  was 
deep.  The  fact  that  the  water  was  deep  a  few 
rods  below  the  ford- way  is  not  controverted.  The 
night  was  dark  and  foggy.  Some  evidence  was 
given  of  the  tracks  of  the  horse,  showing  that  he 
entered  the  water  at  this  lower  point.  As  tend- 
ing to  prove  the  horse  had  been  in  deep  water,  it 
was  shown  he  was  wet  on  his  neck  under  his 
mane.  It  was  therefore  entirely  pertinent  to 
show  that  a  body  getting  into  the  water  at  this 
lower  point  would  float  to  the  spot  where  the 
body  of  Smith  was  found. 

Sufficient  ground  had  not  been  laid  to  sustain 
the  eighth  assignment  The  witness  was  not 
shown  to  be  an  expert  in  regard  to  the  action  of 
water.  All  the  facts  on  which  his  opinion  was 
predicated  ha^  b^u  proved ;  the  witness  was  not 


shown  to  be  any  more  competent  than  th*^  jury 
to  draw  an  inference  from  these  facts.  There 
was,  therefore,  no  error  in  rejecting  evidence  of 
his  opinion.  The  order  in  which  testimony  may 
be  admitted  depends  much  on  the  discretion  of 
the  Court.  (Richardson  v.  Stewart,  4  Bine.  200; 
Curren  v.  Conway,  5  Id.  489;  Deval  v.  Bash- 
bridge,  6  W.  &  S.  629 ;  Luns  v.  Van  Buskirk,  4 
Barr,  310.)  The  Court  therefore  committed  no 
error  in  permitting  the  defendant  in  error  to 
more  fully  examine  Mrs.  Smith  as  to  conversa 
tions  to  which  she  had  testified  when  called  and 
cross-examined  by  the  plaintiff  in  error.  The 
eighteenth  assignment  is  not  sustained. 

We  see  no  error  in  the  third  and  fourth  assign- 
ments. The  policy  on  which  this  action  was 
brought  issued  on  20th  December,  1870.  Smith 
was  drowned  the  16th  September,  1873.  No 
allegation  is  made  that  any  intent  to  commit  sui- 
cide existed  when  the  policy  was  procured.  The 
Court  was  very  liberal  in  admitting  evidence  of 
acts  and  declarations  of  Smith  for  many  months 
preceding  his  death,  bearing  on  the  question  of 
suicide.  Some  of  the  evidence  was  very  remote. 
We  are  unable  to  see  that  his  belief  in  Spiritual- 
ism, or  the  fact  that  he  believed  he  would  enjoy 
all  the  pleasures  of  this  life  after  death,  was  evi- 
dence of  Buiefde ;  to  conclude  otherwise  is  to  as- 
sume that  the  expectation  of  greater  enjoyments 
in  a  future  life  tlian  in  this  creates  a  suicidal  de- 
sire. If  this  reasoning  be  correct,  it  would  fol- 
low that  a  devout  Christian  who  believes  in  a 
blessed  immortality  is  more  likely  to  commit  sui- 
cide than  one  who  believes  in  no  God  and  in  no 
resurrection.  The  desire  of  self-preservation  is 
firmly  imbedded  in  human  nature.  A  legal  con- 
clusion of  suicide  ought  not  to  be  drawn  from  the 
mere  fact  of  a  belief  in  spiritualism.  The  offer 
contained  in  the  sixth  assignment  may  not  be 
weaker  than  some  evidence  which  was  admitted. 
At  first  we  were  inclined  to  think  its  rejection 
was  error;  a  more  careful  consideration  has 
failed  to  make  the  error  so  clear  as  to  call  for  a 
reversal.  The  mere  fact  that  Smith  pointed  out 
to  his  wife  what  property  was  bis  tenant's,  has 
no  natural  connection  with  an  intention  to  com- 
mit suicide.  It  would  be  unreasonable  to  give  it 
that  effect  The  act  is  entirely  consistent  with 
the  conduct  which  usually  characterizes  persons 
engaged  in  his  occupation.  It  did  not  tend  to 
prove  the  crime  alleged.  It  was  therefore  prop- 
erly withheld  from  the  jury.  If  the  rejection  was 
an  immaterial  error,  working  no  injury  to  the 
plaintiff  in  error,  it  is  no  ground  tor  reversal. 
(Hulings  V,  Guthrie,  4  Barr,  123.) 

We  see  no  error  in  the  nineteenth  and  twen- 
tieth assignments;  the  party  alleging  suicide 
must  prove  it  The  mere  fact  of  death  in  an  op- 
known  manner  creates  no  legal  presumption  of 
suicide.    Upon  evenly  balanced  testimony  the  law 
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assames  innocence  rather  than  crime.  Prepon- 
derating evidence  is  necessary  to  establish  the 
latter.  Nor  does  the  fact  that  the  body  was 
found  without  any  marks  of  violence  on  it  create 
a  legal  presumption  of  suicide.  The  condition  in 
which  the  body  was  found  was  submitted  to  the 
jury  under  an  accurate  charge.  The  learned 
Judge  called  their  attention  to  the  facts  proved 
and  the  conclusions  sought  to  be  deduced  there- 
from. The  case  was  fairly  tried  on  its  merits. 
We  see  no  sufficient  ground  to  disturb  the  judg- 
ment. 

Judgment  affirmed. 

Opinion  by  Msrour,  J.  Williams,  J.,  ab- 
sent. 


Jan.  '72,  53.  Feb.  29. 

Danville,  Hazleton  &  Wilkesbarre  Eailroad 

Company  v.  Ashton. 

Equity  proceedings — Agreement  for  reference — 
Conclusiveness  of  referee'^s  report — Decree 
against  one  not  a  party  in  the  suit — Errors 
and  appeals — Alleged  errors  in  master^ s  find- 
ing of  fact. 

The  parties  to  an  eqaitj  suit  agreed  to  refer  all  mat- 
ters in  controversy  to  a  referee  whose  report  should  be 
fiual  and  oonolusive.  The  referee  filed  bis  report, 
reoomniendiug  a  decree  that  the  defendant  deliver  to 
plaintiff  certain  coapons,  and  tliat  the  plaintiff,  or  one 
K  (not  a  party  to  the  snit)  should  pay  defendant  a 
sum  of  money.  Plaintiffs  excepted  to  the  referee's  find- 
ings of  fact  and  to  the  decree,  which  exceptions  were 
dismissted  by  the  Court  below  : 

HelJy  that  the  reference  was  not  under  the  Act  of  16 
Jnne.  1836,  bat  must  be  treated  as  an  aniioab  e  re- 
ference to  a  master. 

Held  further  (without  deciding  whether  tlie  plaintiffs* 
liadpreolude«l  themselves  from  filing  exceptions),  that, 
the  testimony  not  having  been  furnished  to  the  Ap- 
pellate Court,  they  would  not  pass  upon  the  alleged 
errors  of  fact. 

Held  further^  that  the  decree  against  K.,  who  was 
not  a  party  to  the  suit,  was  erroneousj  and  would  be 
stricken  out  as  mere  surplusage. 

Certificate  from  the  Nisi  Prius. 

Bill  in  equity  filed  by  the  Danville,  Hazleton 
&  Wilkesbarre  Railroad  Company  against  Ashton, 
setting  out  various  transactions  in  stocks,  bonds, 
and  notes,  between  S  P.  Kase  and  the  defendant, 
and  averring  that  these  contracts  were  made  by 
Ease  for  the  account  and  use  of  the  plaintififs. 
The  bill  prayed  that  the  defendant  might  be  com- 
pelled to  deliver  to  the  plaintififs  certain  notes  and 
bonds  upon  the  payment  to  him  of  what  might  l)e 
found  to  be  due  to  him  on  account  of  tlie  said 
not^ 

An  answer  was  filed  and  then  there  was  entered 
of  record  the  following  agreement  signed  by  the 
parties  to  the  suit. 

'*  It  is  hereby  agreed  to  refer  the  matter  in  contro- 
versy in  the  above  entitled  suit  to  Thompson  Bond, ; 


Esq.,  of  Pittsburg,  as  referee,  and  his  award  shall  be 
fiual  and  conclusive  upon  the  parties  hereto.  It  is 
expressly  nnderstood  and  agreed  that  said  referee  shall 
report  the  facts,  and  his  conclusions  thereon,  and  a  de- 
cree may  be  entered  therein  in  accordance  with  such 
conclusions." 

In  accordance  with  this  agreement  the  referee 
reported  the  facts  (which,  under  the  disposition 
made  of  the  case,  need  not  be  given  here)  and 
recommended  a  decree  ''that  Samuel  K.  Ashton 
shall  deliver  to  the  Danville,  Hazleton  &  Wilkes- 
barre Railroad  Company  the  coupons  of  the 
bonds  of  said  company,  amounting  to  $6258, 
according  to  the  account  as  stated,  and  tliat  at 
the  same  time  the  said  railroad  company  or  Simon 
P.  Kase  shall  pay  to  Samuel  K.  Ashtun  $1272  35 
in  cash,  with  interest  from  December  1,  1873." 

The  plain tifiT,  reserving  the  right  to  object  to  the 
reference  as  not  anihorized  by  law,  filed  excep- 
tions to  various  findings  of  facts  by  the  referee, 
and  to  the  decree  reported  by  him.  The  Court 
overruled  the  exceptions  and  entered  the  decree 
reported;  whereupon  the  plaintiffs  certified  the 
case  into  the  Court  in  banc,  assigning  for  error 
the  overrnling  of  their  exceptions  and  the  decree 
of  the  Court 

Jas,  Eot<s  Snowden  and  5.  (?.  Thompson,  for 
the  plaintifis. 

The  decree  is  manifestly  an  error,  being  in  the 
alternative  form.  Kase  is  no  party  to  the  record, 
and  yet  there  is  a  decree  that  he  pay  Ashton 
$1272.35.  If  he  do  so  pay,  is  he  to  receive  the 
coupons  ?  Clearly  not,  for  ihey  are  the  property 
of  the  company  ;  therefore,  if  he  pays,  what  is  he 
to  receive  for  such  payment  ? 

The  report  and  decree  are  not  final  and  con- 
clnsive.  The  case  is  practically  in  the  condition 
of  a  report  of  a  master  with  exceptions  thereto. 
Cotton  V,  Babcock,  14  Sm.  462. 

N,  B,  Thompson  and  Jf.  Hampton  Todd,  for 
defendant  in  error,  argued  that  the  reference  was 
final,  becanse,  in  general,  actions  at  law  and  suits 
in  equity  may  be  the  subjects  of  arbitration. 

Cotton  V,  Babcock,  suftra, 

Stephen's  Nisi  Prius,  64. 

The  very  point  is  ruled  by  Dick  ?;.  Milligan 

(2  Vesey,  Jr.  24).     The  agreement  for  reference 

contravened  no   statute,   and   such    agreements 

should  be  liberally  construed  as  tending  to  a?oid 

litigation. 

♦ 

March  13.  The  Court.  The  parties  to  the 
proceeding  in  equity  chose  to  take  the  unusual 
course  of  referring  by  agreement  in  writing  all 
*•  matters  in  controversy  to  Thompson  Bell,  Esq , 
of  Pittsburg,  as  referee,  and  his  award  to  be  final 
and  conclusiie."  It  was  to  report  the  facts 
and  his  conclusions  thereon,  and  a  decree  to  be 
entered  thereon  in  accordance  with  such  conclu- 
sions. The  referee  made  such  a  report,  and  a 
decree  was  entered  accordingly,  from  which  this 
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appeal  has  been  taken.  It  is  certainly  true  that 
this  was  not  a  reference  under  any  of  the  pro- 
visions of  the  Act  of  June  16,  1836  (P.  L.  717), 
but  iJt  was  undoubtedly  an  amicable  reference  to  a 
master,  and  roust  be  treated  as  such.  (Cotton  v, 
Babcock,  14  Sra.  462.)  The  exceptions  below 
are  to  alleged  errors  of  fact,  and,  without  stop- 
ping to  inquire  whether  the  appellants  are  not 
precluded  by  their  agreement  from  taking  such 
exceptions,  it  is  enough  to  say.  that  we  have  not 
been  furnished  with  the  proofs.  There  is  un- 
doubtedly an  error  on  the  face  of  the  decree,  as 
reported  by  the  referee  and  entered  below,  in  direct- 
ing the  railroad  company  or  Simon  P.  Kase  to 
pay  the  defendant  the  sura  of  money.  Kase  was 
no  party  to  the  suit.  But  no  reason  exists  why 
this  as  well  as  any  other  decree  may  not  be  cor- 
rected by  striking  out  what  is  palpably  erroneous 
and  mere  purplnsage. 

Per  Curiam.  Ordered  that  the  decree  below 
be  modified  by  striking  therefrom  the  words  "or 
Simon  P.  Kase,"  and  that  so  modified  the  decree 
be  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 

AoNEW,  C.  J.,  and  Williams,  J.,  absent 


Oct.  &  Nov  »76. 154.  Oct  31. 

Schmidt  and  Friday's  Appeal 

Judgment — Attorney^ 8  commiitsions,  when  a  part 
of— Right  of  plaintiff  (o  receive  the  same  out 
of  the  proceeds  of  an  execution,  as  against  a 
subsequent  lien  creditor. 

Where,  under  the  terms  of  a  jnd^raent  note,  judg- 
ment is  entered  for  the  aiuoant  <»f  the  debt,  '*  and  an 
attorney's  commissiou  of  five  per  cent.,"  such  eonimis- 
siou  is  part  of  the  judgment,  and  is  payable  to  the 
plaintiff  out  of  the  proceeds  of  an  execution  as  against 
a  subsequent  judgment  creditor. 

In  accordance  with  the  terms  of  a  judgment  note, 
the  prothonotary  entered  judgment  for  $6000,  with 
costs  of  suit,  "  and  an  attorney's  commiasion  of  fivn 
per  cent."  An  execution  was  i!«8ned  for  $ijOOO  and 
costs,  and  the  sum  of  $300,  attorney's  commissions, 
was  included  with  the  costs  on  the  back  of  the^./a. 
In  a  contest  as  to  the  distribution  of  the  proceeds  of 
defendant's  real  estate  sold  under  the  execution : 

Held  (reversing  the  judgment  ftf  the  Court  below), 
that  the  plaintiff  was  entitled  to  receive,  in  addition 
to  his  debt  and  costs,  the  $300  attorney's  commis- 
sions. 

McAllister's  Appeal,  9  Sm.  204,  distinguished. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Allegheny  County.  * 

This  was  an  appeal  from  the  decree  of  the 
Court  sustaining  exceptions  to  a  sheriflPs  return 
to  a^./a.,  and  correcting  the  distribution  of  the 
fund.     The  record  showed  the  following  facts: 


Schmidt  and  Friday  were  the  holders  of  a  jndg 
meut  note  of  Marker  Rush,  which  they  filed  with 
the  prothonotary,  who,  in  accordance  with  the 
terms  of  the  note,  entered  the  following  judg- 
ment : — 

"  And  BOW,  May  13,  1875,  a  single  bill  filed,  dated 
May  12,  1875,  payable  one  day  after  date,  and  judg- 
ment entered  thereon  against  the  defendant  for  the 
sum  of  six  thousand  dollars,  with  costs  of  suit,  and 
an  attorney's  commission  of  five  per  cent.,  waiving 
inquisition,  condemnation,  and  exemption." 

A  f.  fa.  was  issued  for  $6000  and  costs. 
Endorsed  on  the  back  of  the  f.  fa,  among  the 
items  of  costs  was  "  Atty's  com.  5  per  cent, 
$300."  Under  the  Ji.  fa.,  the  sheriff* sold  de- 
fendant's  real  estate  for  $8100,  and  made  a  8i)e- 
cial  return,  showing  his  application  of  the  pur- 
chase-money. H is  return  contained  the  following 
entry  :  **  To  costs  on  this  writ  (which  includes  an 
atty's  com.  of  $300)  $398.70."  To  this  return 
William  Suiram,  a  lien  creditor  of  defendant, 
upon  a  judgment  subsequent  to  the  plaintiff's, 
filed  exception,  on  the  ground  that  the  $800 
commissions  should  not  have  been  paid  out  of 
the  proceeds  of  sale.  The  Court  below  (J.  W. 
P.  White,  A.  L.  J.,  delivering  the  opinion), 
upon  the  authority  of  McAllister's  Appeal  (9 
Sm.  204),  sustained  the  exceptions,  and  decreed 
a  distribution  of  the  fund  without  any  allowance 
of  the  $300  commissions.  Schmidt  and  Fri- 
day appealed,  assigning  for  error  the.  sustainin*; 
of  the  exceptions,  and  the  decree  of  the  Court. 

A.  M  Brown  (with  whom  was  John  S.  Lam- 
hie),  for  appelhints. 

The  decree  of  the  Court  below  is  not  only  not 
snpporled  by  McAllister's  Appeal  (9  Sra.  204), 
which  recognizes  the  right  of  a  contract  for 
attorneys'  commissions  in  such  cases,  but  is  at 
variance  with  the  uniform  practice  in  the  Courts 
of  the  State.  In  McAllister's  Appeal,  the  plain- 
tiff's attorney  claimed  a  decree  in  his  favor  for 
$400,  without  assignment,  or  other  evidence  of 
title,  and  it  was  held  he  had  no  standing  in 
Court — a  decision  which  does  not  affect  the 
present  case.  Here  there  had  been  no  trial,  as 
in  Mahoning  County  Bank's  Appeal  (8  Casey, 
158).  Had  defendant  paid  the  debt  before  execu- 
tion, no  commission  would  have  been  earned  or 
collected,  but  failing  to  pay,  plaintiffs  employed 
attorneys,  and  proceeded  to  collect  their  debt, 
and  the  execution  went  out  with  the  commission 
liquidated  at  $300,  as4)art  of  the  judgment,  and 
not  us  costs.  It  is  true,  that  the  sheriff  con- 
nected the  costs  and  attorney's  commissions  in 
making  his  special  return,  but  this  was  simply  an 
irregularity,  and  could  not  defeat  the  legal  rights 
of  the  plaintiffs. 

David  Reed,  contra. 

The  appellee,  when  the  real  estate  of  Marker 
Rubh  was  advertised  to  be  sold  by  the  sheriff, 
ascertained  from  a  certificate  of  liens  against 
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Rush  that  it  would  require  the  property  to  sell  for 
$8100  to  cover  the  judgment.  There  was  noth- 
ing on  the  judgment  docket  to  notify  appellee 
that  the  judgment  was  for  more  than  $6000,  or 
that  there  was  a  claim  for  commissions. 

The  judgment  was  entered  D.  S.  B.  by  the 
prothonotary  under  the  Act  of  February  24, 
1806  (Purd.  Dig.  826,  pi.  32),  which  provides 
that  the  defendant  shall  not  be  compelled  to  pay 
any  costs  or  fee  to  the  plaiutiflPs  attorney,  when 
judgment  is  so  entered.  This  would  prevent  the 
fiheriflF  from  collecting,  as  costs,  any  fee  or  com- 
pensation for  the  plain tiflPs  attorney.  The  au- 
thority given  by  Rush  was  to  confess  judgment 
for  the  debt  and  commissions,  but  instead  of 
liquidating  the  commissions  as  part  of  the  judg- 
ment, they  were  taxed  as  costs  upon  the  writ. 

This  caee  is  ruled  by  the  Mahoning  County 
Bank's  Appeal  (8  Casey,  158).  There,  as  here, 
the  attorney's  commissions  were  endorsed  upon 
the  writ ;  they  formed  no  part  of  the  judgment. 
The  Court  held  that  t^e  judgment  could  not 
exist  in  distinct  parts  at  one  and  the  same  time, 
so  as  to  enforce  the  collection  of  these  commis- 
8ions  by  execution  when  they  were  only  thus  en- 
dorsed. 

It  is  ruled  in  McAllister's  Appeal  (9  Sm.  204), 
that  the  attorney's  commissions  being  no  part  of 
the  judgment  in  ftfvor  of  the  plaintiff,  there  was 
no  power  to  enter  a  separate  judgment  in  favor 
of  the  attorney.  In  that  case,  as  in  the  one  now 
before  the  Court,  judgment  was  confessed  for 
the  debt,  with  attorney's  commissions,  and  these 
commissions  were  endorsed  ou  the  writ  of  execu- 
tion. 

Xov.  13.  The  Court.  This  record  presents 
the  single  question  whether  the  appellants  were 
entitled  to  receive,  out  of  the  proceeids  of  the  real 
estate  sold  under  their  execution,  the  sum  of 
three  hundred  dollars,  attorney's  commissions,  as 
against  a  subsequent  lien  creditor. 

The  judgment  of  the  appellants  was  entered 
by  the  prothonotary  for  the  sum  of  $6000  real 
debt,  with  costs  of  suit,  and  an  attorney's  com- 
mission of  five  per  cent.  The  execution  of  the 
appellants  was  issued  for  $6000,  interest  and 
costs,  and  "  attorney's  commission,  five  per  cent., 
$300  "  The  latter  was  endorsed  upon  the  back 
of  the  writ.  The  learned  Judge  of  the  Court 
below,  upon  the  authority  of  McAllister's  Ap- 
peal (9  P.  F.  Sm.  204)  Tield  that  the  appellants 
were  not  entitled  to  the  $300,  and  awarded  it  to 
the  appellees,  who  were  the  next  lien  creditors. 
The  appeal  in  the  case  cited,  was  taken  by  the 
attorney  to  the  decree  of  the  Court  disallowing 
the  attorney's  commissions.  It  was  held  by  this 
Court  that  he  had  no  standing ;  that  the  com- 
missions were  included  in  the  judgment  of  his 
client,  and  that  the  appellant  had  no  authority  to 


confess  a  separate  judgment  for  the  commissions, 
and  had  in  fact  confessed  no  such  judgment.  Ho 
had  no  assignment  or  order  from  the  plaintiff  in 
the  judgment,  and  therefore  no  title  to  any  por- 
tion of  its  fruits.  This  was  the  scope  of  the  de- 
cision in  McAllister's  Appeal.  The  doctrine  was 
there  asserted  upon  the  authority  of  Mahoning 
County  Bank's  Appeal  (8  Casey,  158),  that  the 
attorney's  commissions  could  not  be  collected  as 
part  of  the  costs.  In  that  case  the  judgment 
had  been  liquidated  upon  a  scire  facias  to  revive, 
and  the  attorney's  commissions  were  not  included 
in  the  judgment.  The  Court  said  they  might 
have  included  them,  but  did  not ;  an  attempt  was 
then  made  to  collect  the  commissions  by  indors- 
ing them  on  the  back  of  the  execution  as  a  part 
of  the  costs.  This,  the  Court  said,  could  not  be 
done.  Here  the  attorney's  commissions  are  a 
part  of  the  judgment.  It  is  true,  they  are  not 
embraced  in  the  body  of  the  execution,  but  they 
are  as  much  a  part  of  the  judgment  as  the  in- 
terest, and  as  easily  computed.  Their  endorse- 
ment on  the  writ,  while  informal,  is  not  material. 
The  real  estate  was  sold  in  satisfaction  of  the 
judgment  of  which  the  commissions  formed  a 
part.  No  good  reason  has  been  shown  why 
they  should  not  be  paid  out  of  the  proceeds. 

It  is  proper  to  say  that  no  question  in  relation 
to  the  judgment  docket  was  before  the  Court. 
Whether  this  judgment  was  so  entered  therein  as 
to  amount  to  notice  to  subsequent  lien  creditors 
of  the  attorney's  commission  is  a  question  that 
was  not  raised  upon  this  record. 

We  think,  therefore,  that  the  learned  Judge 
erred  in  decreeing  the  $300  for  attorney's  com- 
missions to  the  judgment  of  the  appellees.  It 
should  have  been  awarded  to  the  appellants. 

The  decree  is  reversed  at  the  cost  of  the  appel- 
lees, and  the  record  remitted  for  further  proceed- 
ings. 

Opinion  by  Paxson,  J.   Williams,  J.,  absent 


Oct.  &  Nov.  '75.    Clarke's  Estate.  Nov.  1. 

Appeal  of  C.  J.  Clarke  and  William  Hersh, 

Trustees. 

Will — Construction  of — Wlien  it  speaks  from 
the  death  of  the  testator — Bequest  for  after- 
born  grandchildren. 

Testator,  hy  hia  will,  directed  his  executors  to  hold 
for  each  of  his  then  living  grandchildren  (naming 
them)  100  shares  of  Pennsylvania  Railroad  stock, 
and  lOO  shares  of  the  stock  of  the  Union  Railroad  and 
Transportation  Company.  He  then  directed  his  ex- 
ecutors to  provide  and  procure  for  each  grandchild, 
born  subsequently  to  the  date  i»f  the  will,  *'  stocks  of 
the  same  amount  and  value  (viz.,  ten  thousand  dol- 
lars)'* as  those  bequeathed  for  his  grandchildren 
above  named.    In  an  amicable  proceeding  to  deter- 
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mine  whether  the  after-bom  grandchildren  were  en- 
titled only  to  the  stocks  to  the  Talae  of  $10,000,  or 
to  stooks  of  the  same  value  as  those  specifically  be- 
queathed : 

Ilelil  (reversing  the  Judgment  of  the  Court  below), 
that  the  after-born  grandchildren,  as  thej  come  into 
being,  should  have  set  aside  for  them,  respectively, 
stocks  of  the  same  market  value  as  the  stocks  speci- 
fically bequeathed  were  at  the  date  of  the  will. 

The  general  rnle  that  a  will  speaks  from  the  death 
of  testator,  does  not  apply  where  its  language  by  fair 
construction  indicates  a  contrary  intention. 

Appeal  from  the  Orphans'  Coart  of  Allegheny 
County. 

This  was  an  amicable  proceeding  broaght  in 
the  Court  below  by  a  petition  of  two  of  the  trus- 
tees under  the  will  of  the  late  Thomas  S.  Clarke, 
in  order  to  have  a  judicial  construction  put  upon 
certain  terms  of  the  will,  with  regard  to  which 
there  was  among  them  a  difference  of  opinion. 
The  facts,  as  set  forth  by^the  petition,  were  as 
follows : 

By  article  YI.  of  his  will,  testator  directed  his 
executors  to  hold  certain  stock  thereinafter  speci- 
fically mentioned  in  trust  for  the  sole  benefit  and 
use  of  his  grandchildren,  the  children  of  his 
son,  Charles  J.  Clarke,  and  the  children  of  his 
daughter,  Agnes  S.  Kennedy.  He  then  specifi- 
cally devised  for  each  of  his  then  living  grand- 
children, by  name,  100  shares  of  stock  of  the 
Pennsylvania  Railroad  Company,  and  100  shares 
of  stock  of  the  Union  Railroad  and  Transporta- 
tion Company ;  and  then  provided  as  follows  : — 

"  Art.  VI.,  Sec.  2.  And  further,  it  is  my  will,  and  I  do 
hereby  order  and  direct,  that  the  executors  or  trustt^es 
aforesaid,  or  the  survivor  or  survivoi-s  of  theui,  shall 
provide  or  procure  out  of  my  residuary  estate  for  each 
and  every  child  that  may  be  born  of  my  said  son, 
Charles  J.  Clarke,  and  my  daughter,  Agnes  S.  Ken- 
nedy, after  the  date  of  this  my  last  will  and  testa- 
ment, and  before  the  noon  of  the  4th  day  of  April, 
1883,  stocks  of  the  same  amount  and  value  (viz.,  ten 
thousand  dollars)  as  those  herein  bequeathed  for  the 
use  of  the  grandchildren  above  named." 

Testator  further  gave  to  his  executors  full 
power  to  change  any  of  the  Jbefore-mentioned 
stocks  into  other  stocks,  or  other  securities,  and 
directed  them  to  invest  the  dividends  arising 
from  said  stocks  or  securities  in  securities  of  the 
United  States,  or  of  the  State  of  Pennsylvania, 
and  further  directed  that  the  stocks  or  other  se- 
curities, with  the  accrued  dividends,  should  be 
"delivered"  to  each  of  his  said  pnindchildren 
who  might  be  living  at  the  time  of  his  death,  or 
who  might  be  born  before  April  4,  1883,  as  each 
should  arrive  at  the  age  of  twenty-one  years,  and 
that  if  any  of  his  grandchildren,  before  reaching 
such  age,  should  die  without  leaving  lawful  issue, 
the  stocks  and  accrued  dividends  bcqneathed  to 
such  deceased  should  be  equally  divided  among 
the  survivors  of  said  grandchildren. 


The  will  was  dated  May  30, 1867.  Mr.  Clarke 
died  on  the  19th  of  the  following  October. 

Several  children  were  born  to  Charles  J. 
Clarke  and  Agnes  S.  Kennedy  after  the  testator's 
death,  for  each  of  whom,  except  the  last,  the  exe- 
cutors procured  the  same  number  of  shares  of  the 
same  stocks  as  designated  by  the  testator  in  his 
bequest  to  his  living  grandchildren.  Preceding 
the  birth  of  the  last  child,  James  King  Clarke, 
the  Union  Railroad  and  Transportation  Com- 
pany was  dissolved,  and  its  afiOairs  were  at  that 
time  in  process  of  liquidation.  Its  stock,  how- 
ever, had  a  known  value. 

The  petitioners,  being  two  of  the  three  execu- 
tors, contended  in  the  Court  below  that  under 
the  provisions  of  the  will  in  question,  the  execu- 
tors were  bound  to  provide  for  the  last  bom 
child,  stocks  of  the  same  amount  and  value  as 
those  procured  for  the  other  children,  that  is  the 
equivalent  of  100  shares  of  Union  Railroad  and 
Transportation  Company  stock,  with  100  shares 
of  Pennsylvania  Railroad  stock,  or  its  equiva- 
lent The  remaining  executor  contended  that 
the  child  was  entitled  only  to  stocks  to  the 
amount  and  value  of  $10,000. 

After  argument,  the  Court  below  (Hawkins, 
P.  J.)  was  of  the  opinion  that  the  value  of  the 
gift  had  been  fixed  by  the  donor  at  $10,000,  and 
those  appointed  to  carry  out  the  intentions  of  the 
testator  could  not  exceed  the  limit  fixed;  and  ac- 
cordingly decreed  that  the  executors  invest  in 
first-class  stock,  to  be  selected  by  them,  in  place 
of  the  stock  of  the  Union  Railroad  and  Trans- 
portation Company^  the  sum  of  $5,000  for  each 
and  every  child  that  might  be  born  of  Charles  J. 
Clarke  and  Agnes  S.  Kennedy,  after  the  date  when 
said  Union  Railroad  and  Transportation  Com- 
pany went  into  liquidation,  and  before  noon  of 
the  4th  of  April,  1883. 

Thereupon  the  petitioners  appealed,  assigning 
for  error  the  above  decree. 

John  Dalzell  (with  whom  was  John  H.  Ramp' 
ton),  for  appellants. 

It  was  evidently  the  intention  of  the  testator 
that  his  grandchildren,  both  those  born,  and 
those  to  be  bom,  should  stand  on  an  equality. 
All  but  the  last  have  specific  stocks  given  them 
worth  more  than  $10,000.  By  giving  the  last 
only  $10,000  in  stocks,  this  equality  is  destroyed, 
and  the  wish  of  the  testator  defeated.  It  is  pre- 
served, on  the  other  hand,  by  making  these  spe- 
cial provisions  pf  the  will  take  effect  at  the  death 
of  the  testator,  and  by  providing  and  procuring 
the  legacies  for  unborn  grandchildren  out  of  the 
residuary  estate  at  that  time. 

The  par  value  of  the  specific  stocks  given  the 
other  children  was  $10,000,  though  of  much 
greater  market  value,  and  the  clause  in  paren- 
thesis "(viz.,  ten  thousand  dollars)'*  should  be 
constraed  to  refer  to  par  value,  and  to  be  there- 
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fore  simply  a  designation  of  the  value  of  the 
stocks  specifically  named. 

We  contend  that  the  trustees  named  in  Article 
VI.  of  Thomas  S.  Clarke^s  will,  took,  immediately 
at  his  death,  for  each  of  his  grandchildren  then 
living,  a  vested  legacy,  and  for  those  to  be  there- 
after born  a  legacy  to  vest  immediately  at  birth, 
and  that  all  the  legacies  were  equal  in  amount 
and  value,  that  amount  and  value  being  then 
fixed  by  that  of  the  legacies  given  to  the  grand- 
children, called  by  name  in  th^  will. 

Oeo,  Shir  as,  Jr.,  contra. 

In  the  will,  we  find  in  the  first  place  a  legacy  of 
$10,000  to  each  grandchild  born  within  the  pre- 
scribed limits,  and  in  the  second  place,  a  direction 
to  the  executors  of  the  mode  or  kind  of  invest- 
ment. The  testator  could  not  have  been  sure 
that  these  stocks  would  be  procurable  when 
wanted,  or  that  they  might  not  rise>  in  value,  so 
that  the  procuring  them  would  work  injustice  to 
the  residuary  Igatees,  nor  that  they  might,  be- 
come greatly  depreciated,  or  even  worthless,  so 
he  fixed  the  amount  to  be  invested  in  stocks  at 
$10,000. 

Nov.  13.  The  Court.  In  studying  the  will 
of  the  testator,  Thomas  S.  Clarke,  in  ordtr  to 
arrive  at  his  meaning  in  the  second  section  of 
Article  VI.,  which  has  given  rise  to  the  contro- 
versy presented  for  decision  in  this  case,  it  is  evi- 
dent that  we  must  consider  the  whole  scope  of  the 
instrument  in  reference  particularly  to  the  bequests 
to  his  grandchildren. 

Two  primary  intentions,  we  think,  are  very 
manifest.  The  first  is  that  he  meant  to  give 
legacies  to  his  grandchildren,  not  in  money,  but 
specifically  in  stocks.  As  to  such  of  his  grand- 
children as  were  in  being  at  the  date  of  his  will, 
he  ordered  and  directed  that  his  executors  should 
hold  certain  stocks  thereinafter  specifically  men- 
tioned, in  trust  for  their  sole  benefit  and  use,  and 
then  he  proceeds  to  specify  for  each  of  his  then 
living  grandchildren  by  name  ;  one  hundred  shares 
of  stock  in  the  Pennsylvania  Railroad  Company, 
and  one  hundred  shares  of  stock  in  the  Union 
Railroad  and  Transportation  Company.  He  then 
orders  and  directs  his  executors  to  provide  or  pro- 
cure out  of  his  residuary  estate  for  each  and  every 
child  that  might  be  born  of  his  son  Charles  J. 
Clarke,  and  his  daughter  Agnes  S.  Kennedy,  after 
the  date  of  his  Inst  will  and  testament,  and  before 
the  noon  of  the  fourth  day  of  April,  1883,  stocks 
of  the  same  amount  and  value  (viz.,  ten  thousand 
dollars)  as  those  already  bequeathed  for  the  use 
and  benefit  of  the  grandchildren  before  named.  In 
further  prosecution  of  the  same  primary  intention 
he  provides  in  the  next  section  that  his  executors 
shall  have  full  power  and  authority  at  any  time, 
and  at  all  times,  to  change  any  or  all  of  the  said 
before  mentioned  stocks  into  other  stocks,  or  into 


other  securities  which,  they  may  consider  good  or 
safe,  whenever  they  may  deem  the  said  chnnge  or 
conversion  to  be  expedient,  and  for  the  best  in- 
terests of  his  said  grandchildren,  and  the  execu- 
tors are  directed  to  invest  the  dividends  or  profits 
arising*  from  the  said  stocks  or  securities,  in 
securities  of  the  United  States,  or  of  the  State  of 
Pennsylvania,  at  the  expiration  of  evciy  six 
months,  or  within  a  reasonable  time  after  receiv> 
ing  the  same,  for  the  use  and  benefit  of  his  said 
grandchildren,  and  that  the  stocks  or  other  secu- 
rities, together  with  the  accrued  dividends  which 
may  be  received,  shall  be  delivered  (noi  converted 
into  money  and  paid,  but  delivered)  by  the  ex- 
ecutors or  trustees  to  each  of  his  said  grand- 
children who  may  be  living  at  the  time  of  his 
death,  or  who  may  be  born  of  his  said  son  and 
daughter  before^the  fourth  day  of  April,  1883, 
as  each  and  every  of  them  respectively  shall  arrive 
at  the  age  of  twenty-one*  years,  and,  after  a  pro- 
viso unnecessary  to  be  here  referred  to,  be  finally 
directs  that  if  any  of  his  grandchildren  should 
die  before  arriving  at  the  age  of  twenty-oneyears*, 
without  leaving  lawful  issue,  the  shares  of  stock 
or  other  securities,  with  accrued  profits  bequeathed 
to  such  deceased,  should  be  equally  divided  among 
the  survivors  of  the  said  grandchildren 

It  is  evident  from  these  provisions  of  the  will 
that  the  testator  intended  that  stocksr  should  be 
set  aside  for  each  grandchild  separately,  and 
should  be  held  in  that  form  or  in  the  form  of 
other  securities  into  which  they  might  bechangtCj 
or  converted  by  the  executors  under  the  power 
expressly  given  to  them  for  that  purpose,  and 
that  the  dividends  or  profits  arising  from  said 
stocks  or  securities,  should  be  invested  only  in 
securities  of  the  United  States,  or  of  the  State  of 
Pennsylvania,  the  whole  to  be  delivered  over  to 
each  grandchild  on  arriving  at  the  age  of  twenty- 
one  years. 

But  there  was  another  primary  intention, 
equally  if  not  more  important  and  prominent  in 
the  mind  of  the  testator.  This  was  that  the 
legacies  to  his  grandchildren  should  be  equal  in 
amount  and  value.  He  makes  no  distinction 
between  those  then  living  at  the  date  of  his  will, 
each  having  set  aside  an  equal  number  of  shares 
of  the  same  stock,  and  as  to  those  after  born  he 
expressly  declares  that  they  shall  be  of  the  same 
amount  and  value  as  those  bequeathed  to  \m 
living  grandchildren.  These  last  were  not  neces- 
sarily to  be  stocks  of  the  same  companies,  for  he 
explicitly  declares  that  his  executors  should  pro- 
vide or  procure  (not  shall  hold,  which  is  the 
language  used  as  to  the  stocks  specially  named  in 
the  preceding  section)  out  of  his  residuary  estate 
for  each  and  every  grandchild  born  after  the  date 
of  his  will — not  the  same  stocks  or  stocks  of  the 
same  companies — but  stock — any  stocks — of  the 
same  amount  and  value. 
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If  the  will  had  stopped  here  it  is  apprehended 
that  there  would  be  no  diflBculty  in  coming  to  the 
conclusion  at  whicl  we  have  arrived,  that  the 
after-born  grandchildren  would  be  entitled  to  have 
«et  aside  for  them,  to  be  provided  or  procured  out 
of  the  residuary  estate,  stock  which  should  be  of 
the  same  amount  and  value  as  one  hundred  Fhares 
of  stock  in  the  Pennsylvania  Railroad  Company, 
and  one  hundred  shares  of  stock  in  the  Union 
Railroad  and  Transportation  Company.  The 
questions  would  then  remain,  what  did  the  testator 
mean  by  value,  and  as  such  stocks  are  fluctnating 
in  price,  as  of  what  date  is  that  value  to  be 
ascertained  ? 

The  testator  bfts  added  in  the  clause  before  us 
to  the  expression  "  stocks  of  the  same  amount 
and  value,"  these  words  in  a  parenthesis,  "  viz : 
ten  thousand  dollars."  It  is  contended  that  this 
parenthetical  clause  means  that  the  executors  are 
to  take  from  the  residuary  estate  the  sum  of  ten 
thousand  dollars  in  money  and  invest  that  amount 
for  each  o  his  after-born  grandchildren  as  they 
come  into  being.  But  we  think  this  construction 
is  cleiirly  inadmissible.  It  violates  both  primary 
intentions  of  the  testator  It  is  in  effect  a  bequest 
originally  of  money  not  of  stocks,  and  it  makes 
the  legacies  to  the  grandchildren  unequal,  it  may 
be  grossly  so  It  is  clear  that  ten  thousand 
dollars  may  not  be  sufficient  to  )>rocure  or  provide 
etocks  of  the  same  amount  and  value  as  those  be- 
queathed to  the  living  grandchildren,  if  the  market 
%ralue  of  those  stocks  at  the  time  of  procurement 
has  much  appreciated  above  that  in  the  contem- 
plation of  the  testator  when  he  made  his  will. 
On  the  other  hand,  if  they  have  much  depreciated, 
the  amount  would  be  much  greater,  though  the 
value  of  the  increased  amount  might  be  the  same 
as  that  of  the  less  amount.  In  cither  event  the 
shares  of  the  grandchildren  would  evidently  be 
unequal,  depending  upon  the  fltictuatiug  character 
of  such  property.  It  is^not  then  a  l)equest  of  ten 
thousand  dollars  to  be  invested  in  stocks.  That 
is  not  indeed  the  prof)er  grammatical  construction 
of  the  clause.  The  words  "viz:  ten  thousand 
dollars,"  describe  tliQ  amount  and  value  of  the 
stocks  he  had  before  bequeathed  to  his  living 
grandchildren,  that,  is  that  their  nominal  amount 
and  par  value  was  ten  thousand  dollars,  and  this 
was  iti  fact  strictly  true.  But  surely  the  testator 
did  not  mean  that  the  executors  should  provide 
or  procure  out  of  his  residuary  estate  for  his  after- 
born  grandchildren,  any  stocks  of  the  nominal 
amount  and  par  value  of  ten  thousand  dollars. 
Whatever  confidence  he  might  have  that  his  ex- 
ecutors would  act  justly  and  impartially,  it  is  not 
to  be  supposed  that  he  meant  to  invest  them  with 
a  power  and  discretion  which  might  entirely  frus- 
trate one  of  the  great  objects  of  his  will,  equality 
among  the  objects  of  his  bounty.  By  value  he 
must  have  meant  market  value.     It  is  said,  how- 


ever, that  conceding  that  value  meant  market  value, 
the  testator  intended  to  declare  what  thnt  value 
was  at  the  date  of  his  will.  There  is  considerable 
plausibility  in  this  contention  and  it  very  much 
simplifies  the  duties  of  the  executors.  This  ap- 
pears to  have  been  the  view  of  the  learned  Judge 
of  the  Orphans'  Court.  It  was  entirely  competent, 
no  doubt,  for  the  testator  to  put  any  value  he 
chose  upon  his  property  with  a  view  to  equaliza- 
tion, but,  is  there  enough  in  this  short  paren- 
thesis to  enable  us  to  say  that  he  meant  to  do  so  ? 
Suppose  he  was  mistaken,  ought  this  his  declara- 
tion of  what  he  thought  their  market  value  was 
at  the  date  of  his  will  to  be  conclusive  ?  We  think 
not.  It  falls  within  the  principle  of  the  familiar 
maxim  Falsa  demonsiratia  non  nocet,  or  n^  it  is 
otherwise  expressed  in  an  excellent  standard  work, 
*'as  soon  as  there  is  an  adequate  and  sufficient 
definition  with  convenient  certainty  of  what  is  in- 
tended to  pass  by  the  particular  instrument,  a 
subsequent  erroneous  addition  will  not  vitiate  it." 
(Broom's  Legal  Maxims,  630  )  That  by  value 
was  meant  market  value,  and  that  market  value 
at. the  date  of  the  will,  we  think,  abundantly  clear 
from  a  subsequent  provision  made  applkjable  by 
him  to  all  the  bequests  without  exception.  "  I 
direct,"  says  the  testator,  in  Article  X..  "  that  in 
the  event  of  the  sale  of  any  of  the  securities  or 
property  herein  named  by  me  during  my  lifetime 
the  full  equivalent,  at  the  value  realized  by  me, 
shall  be  paid  to  the  person  or  party  to  whom  the 
same  may  have  been  bequeathed  herein."  We  re- 
gard this  as  a  key  which  easily  unlocks  the  diffi- 
culty of  the  clause  now  in  question. 

It  establishes  this  rule  of  construction  for  this 
will,  that  it  is  to  speak  as  of  its  date,  and  that,  so 
far  as  the  interest  of  the  beneficiaries  was  con- 
cerned, it  was  to  be  considered  as  vesting  at  that 
time.  While  it  is  undoubtedly  true,  that,  as  a 
general  rule,  a  will  speaks  from  the  death  of  the 
testator,  yet  it  is  otherwise  where  its  language  by 
fair  construction  indicates  the  contrary  intention. 
(1  Redfield  on  Wills,  379,  and  cases  there  cited  ) 

After  what  has  been  said,  it  will  scarcely  be 
necessary  to  consider  what  has  been  so  urgently 
pressed  by  the  learned  counsel  of  the  appellants, 
that  the  legacies  to  the  after-born  grandchildren 
vested  at  the  death  of  the  testator,  and  that  it 
was  the  duty  of  the  executors  at  that  time  to  set 
aside  stocks  for  the  grandchildren  who  should 
afterwards  be  born.  How  can  legacies  for  un- 
born children  who  may  never  come  in  esse  he 
vested  ?  And  how  could  the  executors  set  aside 
stocks  for  them  without  knowing  how  many 
there  would  be,  if  indeed  there  would  be  any  ' 
If  the  whole  residuary  estate  is  locked  up  until 
April  4,  1883,  it  is  a  necessary  result  of  the  pro- 
visions of  the  will  by  which  the  amount  to  he 
appropriated  out  of  that  estate  is  made  to  de- 
pend upon  contingencies  which  may  indeed  hap- 


Digitized  by 


Google 


WEEKLY  NOTES  OP  CASES. 


287 


|>€n  before,  by  the  death  of  Charles  J.  Clarke 
and  Agnes  S.  Kennedy,  but  cannot  be  postponed 
beyond  it 

The  appellants  in  their  petition  to  the  Court 
below  ask  that  an  appropriation  be  made  to 
James  King  Clarke— the  after-born  grandchild 
in  question — out  of  the  residuary  estate  of  the 
equivalent  of  one  hundred  shares  of  Pennsylvania 
liailroad  stock  and  one  hundred  shares  of  Union 
Railroad  and  Transportation  Company's  stock — 
that  is,  as  we  understand  it,  at  the  present  mar- 
ket values  of  those  stocks. 

We  agree  entirely  with  the  learned  Judge  of 
the  Orphans'  Court,  that  this  is  not  admissible, 
for  a  cliange  in  the  market  value  of  the  stocks 
might  exhaust  the  estate  to  the  prejudice  of  other 
l)eneficiarie8,  or  the  stocks  might  have  become 
utterly  worthless,  and  thus  all  equality  have  been 
defeated.  Had  the  executors  with  wise  foresight 
fold  the  stocks  set  apart  for  the  living  grandchil- 
dren and  invested  the  proceeds  in  otlier  and  safe 
stocks,  and  the  stocks  first  set  aside  had  becon^e 
worthless,  what  would  have  been  the  condition 
of  the  after-born  grandchildren  under  such  a  con- 
struction ?  It  is  true  that  the  stocks  have  much 
appreciated  since  the  date  of  the  will,  and  the 
after-born  grandchildren  will  not  receive  what 
those  then  living  now  have.  But  that  result  is 
unavoidable.  From  the  time  these  stocks  were 
set  apart  the  legatees  are  to  be  regarded  as  their 
owners  and  entitled  to  all  the  advantages  of  their 
appreciation.  Had  the  executors  converted  them 
into  other  stocks  which  had  doubled  in  value,  it 
could  not  be  contended  that  the  after-born  grand- 
children would  be  entitled  to  stocks  equal  in  value 
to  such  subsequent  investment.  Neither  ought 
they  to  suffer  by  their  depreciation. 

We  are  of  opinion,  then,  that  the  after-born 
grandchildren  as  they  come  into  being  should 
have  set  aside  for  them  respectively  stocks  of  the 
same  market  value  as  one  hundred  shares  of  stock 
in  the  Pennsylvania  Railroad  Company  and  one 
hundred  shares  of  stock  in  the  Union  Railroad 
and  Transportation  Company  were  on  the  thir- 
tieth day  of  May,  1867,  the  date  of  the  will  of 
Thomas  S.  Clarke,  deceased. 

Decree  of  the  Orphans'  Court  reversed 

And  now,  November  13th,  lb76,  it  is  ordered 
and  decreed,  that  the  executors  of  Thomas  S. 
Clarke,  deceased,  set  aside  from  the  residuary  es- 
tate, or  invest  in  stocks  to  be  selected  or  bought 
by  them,  for  each  and  every  child  of  Charles  J. 
Clarke  and  Agnes  S.  Kennedy  that  has  been  or 
may  be  l)orn  after  May  30,  18G7,  and  before 
April  4,  1883,  such  an  amount  as  will  l)e  equiva- 
lent to  the  market  value  of  one  hundred  shares 
of  stock  in  the  Pennsylvania  Railroad  Company, 
and  one  hundred  shares  of  stock  in  the  Union 
Railroad  and  Transportation  Company  on  the 
thirtieth  day  of  May,.  ibG7.  I 


And  it  is  further  ordered  that  the  costs  in  the 
Court  below  and  in  this  Court  be  paid  ont  of  the 
residuary  estate  of  the  said  Thomas  S.  Clarke. 

Opinion  by  Sharswood,  J.  Wiluams,  J , 
absent. 


Oct.  &  Nov.  '75,  251  &  252. 

Craige  v.  Gregg  et  al. 
Honston  v.  Same. 


Oct.  5  &  6. 


Practice — Parties  to  action  —  Stockholder^ 9 
remedy  for  injuries  caused  by  negligence  of 
the  directors  of  a  corporation  in  the  manage- 
ment thereof— Whether  the  stockholders  can 
bring  individual  suits. 

A.  and  B.,  Ptockbolders  of  a  corporation,  bronght 
indiyidual  actions  on  the  case  against  the  dirt^ctorg 
thereof,  to  rt*co7er  damages  for  injaries  caused  by 
nejiligencH  of  the  latter: 

He'd,  that  the  suits  were  not  well  brought,  beoanse 
the  remedy  of  the  stockholders  should  be  in  a  form  to 
protpct  the  interests  of  the  corporation  as  trustee  for 
all  its  stockholders  and  its  creditors. 

Error  to  the  Common  Pleas  No.  2,  of  Alle- 
gheny County. 

These  were  two  actions  on  the  case  brought 
respectively  by  Mary  A.  Craig  and  Harriet  Hous- 
ton against  D.  Gregg,  Jas.  T.  Brady,  and  ten 
others,  the  directors  of  the  Security  Safe  De- 
posit, Trust,  and  Guarantee  Co.,  to  recover 
damages  for  injuries  to  the  plaintifiFs  caused  by 
negligence  of  the  defendants  in  the  discharge  of 
their  duties  as  directors.     Plea,  Not  guilty. 

The  Security  Safe  Deposit,  Trust,  and  Guaran- 
tee Co.  was  a  corporation  organized  under  an 
Act  of  Assembly  of  April  12,  1866,  and  various 
supplements  thereto.  It  carried  on  a  banking 
business  in  the  City  of  Pittsburgh  from  Januarj, 
1872,  to  September,  1873,  when  it  made  an  as- 
signment to  G.  A.  Berry  for  the  benefit  of  its 
creditors.  On  settling  up  the  affairs  of  the  con- 
cern it  appeared  that  the  entire  capital  stock  had 
been  lost,  and  that  the  assets  were  insuflBcient  to 
meet  the  liabilities.  The  plaintiffs,  stockholders 
of  the  company,  thereupon  brought  this  action 
against  the  directors  to  recover  the  amount  paid 
in  on  the  stock  which  they  held. 

At  the  trial  the  plaintiffs  jtroduced  evidence  to 
show  that  the  organization  of  this  company  was 
owing  principally  to  Jas.  T.  Brady,  who  induced 
the  defendants  to  become  stockholders  and  direc- 
tors ;  that  Brady  assumed  the  entire  control  of  the 
institution,  the  defendants  allowing  him  to  issue 
circulars  and  advertisements  flagrantly  false  and 
misleading,  and  to  borrow  the  funds  of  the  com- 
pany without  giving  security,  and,  in  fact,  neglect- 
ing in  a  very  marked  degree  their  duties  as  direc- 
tors; and  that  Brady  became  insolvent,  owing 
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the  company  large  sums,  which  was  the  imme- 
diate cause  of  its  suspension. 

The  Court  ordered  a  non-suit  to  be  entered, 
with  leave  to  the  }»laintiff8  to  move  the  Court  in 
banc  to  strike  it  off.  The  plaintiffs  accordingly 
made  a  motion  to  that  effect,  wlwjh  was  refused, 
J.  W.  F.  White,  J.,  delivering  the  following 
opinion  :  "  This  is  a  common  law  action  for  negli- 
gence against  the  directors  of  the  bank — the 
negligence  charged  is  a  neglect  of  duty  by  which 
the  entire  capital  of  the  company  was  lost,  and 
the  institution  became  insolvent.  The  plaintiffs 
charge  no  act  of  negligence  by  which  they  were 
specially  injured.  The  acts  charged  affect  alike 
the  defendants  and  all  other  stockholders  and  all 
the  creditors  of  the  institution.  The  principle 
which  would  allow  a  common  law  action  against 
the  directors  by  each  stockholder,  for  a  total  loss 
of  his  stock,  would  sustain  such  an  action  for  a 
partial  loss  or  for  a  depreciation  in  the  market 
price.  If  such  is  the  law,  who  will  act  as  a  direc- 
tor ?  But  further,  the  creditors  of  the  bank  have 
a  prior  claim  to  the  stockholders ;  fur  the  stock- 
holders elected  the  directors  as  their  agents.  If 
those  agents  have  lost  the  funds  of  the  stock- 
holders, and  also  of  innocent  parties  entrusted 
with  them  as  the  agents  of  the  stockholders,  these 
innocent  parties  should  be  paid  first.  Yet,  if  each 
stockholder  can  maintain  his  individual  action 
against  the  directors,  a  few  of  them  might  bank- 
rupt the  directors,  and  leave  nothing  for  the 
creditors  or  for  the  other  stockholders. 

*'  The  only  way,  I  conceive,  to  do  justice  in  such 
a  case,  and  work  out  the  equities  of  the  various 
parties,  would  be  by  a  bill  in  equity,  or  a  common 
law  action  in  the  name  of  the  corporation." 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing for  error  the  judgment  of  non-suit,  and  the 
refusal  of  the  Court  to  strike  it  off. 
Archibald  Blakeley,  for  plaintiffs  in  error. 
Case  is  the  proper  remedy  for  injuries  to  a 
stockholder  of  a  corporation  resulting  from  mis- 
conduct or  negligence  of  the  directors,  and  it  is 
not  necessary  that  all  the  stockholders  should 
join  in  the  action,  or  that  it  8hou)d  be  brought  in 
the  name  of  the  corporation. 

Slaymaker  v.  Bank,  10  Barr,  375. 

Dock  Co.  V.  Heron,  2  Sin.  280. 

Railway  Co.  r.  Stutler,  4  Id.  379 

Coleman  r.  Oil  Co  ,  1  Id.  74. 

Reese  v,  Bauk,  7  Cas.  78. 

Crook  V,  Jewett,  12  Howard's  Pr.  19. 

Butts  V,  Woods,  o7  N.  Y.  Appeals,  317. 

M.  W.  Acheson  (with  him  E.  B.  Camahan 
and  E.  S.  Golden),  and  W.  U.  &  A.  N.  SuUon, 
contra. 

In  a  case  such  as  this  the  individual  stock- 
holders cannot  maintain  separate  actions  at  com- 
mon law.  The  proper  remedy  is  an  action  in  the 
name  of  the  corporation  against  the  directors,  or 
a  bill  iu  equity  against  both  the  corporation  and 


the  directors.  In  either  of  these  ways  complete 
justice  can  be  done  to  all  the  parties  in  interest, 
viz.,  the  creditors,  the  corporation,  and  the  indi- 
vidual stockholders. 

Oct.  16.  The  Court.  We  are  of  opinion  that 
the  alleged  injury  to  the  plaintiffs,  as  individual 
stockholders,  in  these  cases  cannot  be  redressed 
by  an  action  at  law  for  negligence  against  the  di- 
rectors of  the  bank.  The  remedy  must  be  iu  a 
form  to  protect  the  interests  of  the  corporation  as 
the  trustee  for  all  the  stockholders  and  the  credi- 
tors. Whether  it  should  be  by  an  action  in  the 
name  of  the  corporation  against  the  negligent  di- 
rectors, or  a  bill  in  equity  against  both,  it  is  not 
necessary  to  decide  as  the  case  is  now  presented. 

Per  Curiam.     Judgment  affirmed. 


Jan.  6. 1877. 
The  Keney  Oil  Co.  v.  The  Oil  Creek  and 
Allegheny  Eailroad  Co. 

New  Constitution — Transfer  of  the  business  of 
the  Court  of  Nisi  Prius  under  §  21  of  the 
Schedule — Equity  cases  within  the  rule — 
Original  jurisdiction  of  the  Supreme  Court 
under  Art,  V.,  Sec,  3,  in  cases  of  injunction 
against  corporation — Practice, 
Motion  to  fix  a  time  for  hearing  on  exceptions 
to  Master's  report. 

This  was  a  bill  in  equity,  filed  in  the  Supreme 
Court  under  the  Act  of  16  June,  1836  (Purd. 
Dig.  1350,  pi.  18),  giving  the  Court  original 
jurisdiction  in  certain  cases.  The  bill  prayed  for 
the  delivery  up  of  certain  property  held  by  the 
defendants ;  a  Master  having  been  appointed,  ex- 
ceptions were  filed  to  his  report,  pending  the  dis- 
position of  which,  the  New  Constitution  of  1874 
was  adopted.  Complainants  made  this  motion 
on  the  ground  that  the  Supreme  Court  still  hnd 
jurisdiction  of  the  cause,  notwithstanding  the  21- 1 
Section  of  the  Schedule,  which  provides  as  fol- 
lows : — 

"  The  causes  and  proceedings  i>ending  in  the  Court  of 
Nisi  Prius,  Court  of  Common  Pleas,  and  District  Court 
in  Pbiladelpliia,  sliall  be  tried  and  disposed  of  in  the 
Court  of  Common  Pleas,  'the  records  and  dockets  of 
said  Courts  shall  be  transferred  to  the  prothonotary's 
office  of  said  county."  • 

W,  H,  Armstrong,  for  the  motion,  contended 
also  that  under  Art.  V.,  Sec.  3,  of  the  New  Con- 
stitution, giving  to  the  Supreme  Court  original 
jurisdiction  in  cases  of  injunction  when  a  corpo- 
ration is  a  party  defendant,  the  Court  should  take 
cognizance  of  this  case,  since  a  mandatory  decree 
or  injunction  is  asked  for,  and  the  Court  has  juris- 
diction in  such  cases  as  well  as  in  those  of  pro- 
hibiting injunctions.  Also,  that  this  case  was 
brought  in  the  Supreme  Court  under  the  original 
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jarisdiction  given  by  the  Act  of  1836,  and  not  in 
the  Court  of  Nisi  Prius,  8o  as  to  be  affected  by 
§  21  of  the  Schedule. 

[Sharswood,  J.  All  Nisi  Prins  cases  were 
brought  in  the  Supi^me  Court,  and  it  was  merely 
provided  that  issues  of  fact  should  be  tried  and 
preliminary  steps  should  be  taken  before  the  Judge 
at  Nisi  Prius.] 

S.  G,  Thompson^  contra. 

All  the  proceedings  in  this  case  have  been  before 
the  Judge  at  Nisi  Prius,  agreeably  to  the  Act  of 
26  July,  1842.  relating  to  the  Court  of  Nisi  Prius, 
and  the  case  was  pending  in  the  Court  of  Nisi 
Prius  within  the  provision  of  the  Schedule. 

Hottenstein  v.  Clement  (5  Wr.  602),  and  Eby's 
Appeal  (20  Sm.  311),  decided  that  equity  cases 
brought  in  the  Supreme  Court  were  cases  at  Nisi 
Prius,  and  there  is  nothing  to  make  this  cause  an 
exception  to  the  rule,  or  to  prevent  its  transfer  to 
the  Court  of  Common  Pleas. 

Nor  is  this  an  injunction  bill  within  the  mean- 
ing of  Art  v..  Sec.  3,  of  the  New  Constitution, 
in  which  this  Court  could  now  take  original  juris- 
diction. 

The  Court.  And  now,  January  8,  1877, 
rule  taken  to  fix  time  for  the  hearing  of  this  case 
discharged,  and  it  is  ordered  that  the  case  being 
one  pending  in  Nisi  Prius  on  the  31  Dec.  1875, 
be  transferred  to  thfr  Court  of  Common  Pleas  of 
the  city  and  county  of  Philadelphia,  by  a  duly 
certified  copy  of  transcript,  pursuant  to  the  oro- 
visions  of  the  Act  of  14  May,  1874. 

Pea  Curiam.     Williams,  J.,  absent* 


(t^ommon  ^Pleajs— Uato^ 


C.  p.  No.  1.  Dec.  29. 

Moore  et  al.  v.  Forrest  Mansion  Hotel  Company. 
3f€chanic^8  lien — Apportionment — A  joint  claim 
may  be  filed  againat  adjoining  buildings  which 
are  partly  new  and  partly  old^  when  they  are 
used  for  a  conmon  purpose — Precision  such 
as  the  nature  of  the  case  admits  of  sufficient 
in  setting  out  work  and  material  in  a  claim. 
Rule  to  strike  ofif  mechanic's  claim. 
In  this  case  a  joint  claim  was  filed  by  the  plain- 
tiff, Sept.  8,  1876,  for  work  done  and  material 
furnished  within  six  months  last  past,  in  and 
about  the  erection  and  construction  of  a  Music 
Hall,  and  foriind  about  alterations  and  additions 
to  an   adjoining  three-story  brown-stone  front 
double  house  (commonly  known  as  the  Forrest 
Vo...  1II.-19 


Mansion)  and  the  ground  covered  by  both,  and 
so  much  other  ground  adjacent  thereto  as  might 
be  necessary  for  the  ordinary  purposes  of  the 
same  as  a  hotel  and  concert  garden.  A  full  de- 
scription of  the  location  of  the  property  was  in- 
cluded in  the  claim. 

The  items  of  the  claim  as  filed  were  set  forth 
in  the  following  form  and  order : — 

Forrest  Mansion  Hotel  Company, 

To  G.  &  G.  H.  Moore.        Db. 
To' measurer's  acoount  of  bricks  laid  in 
Cononrt  Hall,  Broad  and  Master  Sis., 
204,403,  at  $4.75  per  thousand,  and 
furnishing  lime,  sand,  and  labor,  the 
work  ending  May  5,  1876,    .         .         .       $970.91 
Extra  Work  in  Concert  Hall. 
Bricklayers,  $4.00  per  day;    Laborers, 

$2.50  per  day. 
March  8, 1870.     To  4  bricklayers  8  hrs., 

12hr8., 4.80 


Extra  Work  in  Hotel. 
April  28, 1876.     To  bricklayers,  11  hrs., 
laborers,  6  hrs.,  .         .         .        . 

Extra  Work  in  Concert  Hall  and  Garden. 

May  18, 1876.     To  bricklayers,  25  hrs., 
laborers,  10  hrs., 
mortar  in  extra  work, 


5.90 


12.50 

48.00 


W,  J,  Budd,  for  the  rule,  contended  that  the 
lien  should  be  stricken  off  for  the  following  rea- 
sons: There  is  no  law  that  authorizes  the  filing 
of  a  joint  lien  for  material  furnished  and  work 
done  in  the  erection  and  construction  of  a  new 
building,  and  for  the  addition,  alteration,  or  re- 
pair of  an  old  building.  The  claim  does  not 
show  the  time  when  the  mortar  in  the  "  extra 
work"  was  furnished,  nor  whether  it  was  fur- 
nished to  the  new  building  or  to  the  old  one.  The 
claim  does  not  specify  the  quantity  of  mortar 
furnished,  and  amount  of  work  done  to  and  for 
the  new  building  and  the  old  one. 

S.  Dickson^  contra. 

Thb  Court.  The  principle  upon  which  Nel- 
son V.  Campbell  (4  Casey,  156)  was  based,  and 
its  subsequent  recognition  by  the  Supreme  Court, 
is  decisive  of  the  motion  to  strike  from  the  record 
the  claims  which  have  been  filed  for  work  done 
and  material  furnished,  in  the  erection  of  the  Music 
Hall  and  in  the  alterations  and  additions  to  For- 
rest Mansion,  adapting  both  buildings  to  a  com- 
mon purpose. 

In  Nelson  u.  Campbell  the  premises,  which  had 
been  injured  by  fire,  were  enlarged  by  tearing 
down  a  one-story  building,  and  rebuilding  it  two 
stories  in  height  on  Broad  Street,  and  by  rebuild- 
ing the  two-story  part  on  Callowhill  Street. 
Portions  of  the  old  foundation  and  floors  were 
•  retained,  and  the  wings  were  connected  with  the 
I  old  building  by  communicating  doors.  The 
Court  held,  that  it  was  not  necessary  that  the 
new  building  should  be  distinct  from  older  build- 
'iugs,  to  sustain  the  claim.     Where  there  is  in 
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part  a  new  erection,  in  connection  with  an  old 
building,  the  lien  attaches  to  the  whole  building 
and  lot  of  ground  upon  which  it  is  erected,  and 
which  is  necessary  to  its  employment.  In  Lau- 
raan's  Appeal  (8  Barr,  477)  it  was  held,  that  a 
claim  filed  against  the  Mansion  house,  barn, 
wagon  house,  etc.,  on  a  farm  was  good,  without 
apportionment  This  case  was  decided  prior  to 
the  Act  giving  a  lien  for  alterations  and  repairs, 
but  the  principle  is  applicable,  as  the  law  now 
stands,  to  a  claim  for  work  and  materials, 
whether  the  buildings  be  all  new,  or  whether  they 
are  partly  new  and  partly  old,  if  they  are  upon 
the  same  lot  of  ground,  and  adapted  to  a  common 
use.  In  the  claims  before  us  these  principles  find 
a  direct  application  ;  the  buildings  were  con- 
nected and  used  for  the  same  purpose.  It  would 
be  as  practically  impossible  to  apportion  the 
claim  as  it  is  unnecessary  to  do  so  ;  and,  as  the 
buildings  altered  or  erected  comprise  the  several 
parts  of  the  same  establishment,  the  claims  as 
filed  must  be  regarded,  in  this  respect,  as  good  in 
law. 

Nor  is  the  objection  well  taken,  that  the  bill 
of  particulars  does  not  show  whether  the  mortar 
used  in  the  "extra  work"  was  applied  to  the 
new  or  to  the  old  building,  and  that  it  does  not 
appear  how  much  the  mortar  was  in  quantity, 
nor  the  time  when  furnished.  The  answer  to 
these  exceptions  to  the  sufiiciency  of  the  claim  is, 
that,  like  many  other  kinds  of  work  and  material, 
such  as  painting  and  plastering,  it  is  not  suscept- 
ible of  particular  spcciGcation,  other  than  that 
which  is  given.  We  have  the  days  specified  on 
which  the  extra  brickwork  was  done;  the  item 
of  charge  for  mortar  must  be  taken  as  furnished 
upon  these  days  which  are  designated  in  the 
claim.  It  constitutes  a  portion  of  the  extra 
work,  and  cannot  be  separated  from  it.  The  bill 
of  particulars  we  also  regard  as  sufficiently  spe- 
CifiL'. 

Rule  discharged. 

Oral  opinion  by  Allison,  P.  J. 

fSee  Fitzpatriok  v.  Allen,  2  Wbbklt  Notes,  265; 
Artubrust  t;.  Galloway,  Id.  6S5 ;  Roeh  v.  The  Bank, 
Id.  263.] 


C.  P.  No.  1.  Bank  v.  Myers.  Dec.  9. 

Affidavit  of  defence — Promissory  note — Parol 

stipulations  to  vary  written  instrument. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  by  payee 
against  maker.  The  affidavit  of  defence  set  forth 
that  in  1«74  William  T.  Rose  forged  defendant's 
name  to  a  promissory  note  for  $553,  and  had  the 
same  discounted  by  the  Third  National  Bank. 
When  the  note  fell  due  the  defendant,  in  order  to 
save  RoseJirom  exposure,  gave  the  bank  his  own 


note  for  $503,  Rose  paying  the  bank  $50,  the 
difference  between  the  new  and  the  forged  note; 
that  the  President  of  the  bank  was  at  that  time 
informed  that  defendant  had  received  no  benefit 
whatever  from  the  forged  note,  and  that  the  new 
note  for  $503  was  without  consideration  and 
solely  for  the  accommodation  of  Rose,  and  that 
defendant  woold  be  responsible  thereon  only  to 
the  extent  to  which  Rose  would  supply  defend- 
ant's father  with  groceries.  The  amount  of  the 
forged  note  was  afterwards  reduced  from  time  to 
time  by  renewals  and  payments  on  account,  as 
the  groceries  were  supplied,  to  $128.  It  was 
upon  a  note  given  to  the  bank  for  this  balance 
that  the  present  suit  was  brought. 

Osbourn^  for  the  rule.  The  written  instm- 
ment  cannot  be  varied  by  parol.  The  allegation 
that  the  original  note  was  a  forgery  is  no  defence 
to  a  new  note  for  a  new  consideration,  Tiz.,  the 
debt  of  Rose. 

McHngh  p.  County  of  Schuylkill,  17  Sm.  391. 
Chamberlain  v.  M»Clurg,  8  W.  &  S.  36. 

Myers,  Jr.,  contra. 

Thb  Couet.  a  verbal  stipulation  cannot  be 
allowed  to  modify  an  absolute  written  promise  to 

pay. 

Rule  absolute.  « 


C.  P.  No.  2.        Eichert  v.  Eichert  Pec.  30. 

Divorce —  WJiat  constitutes  desertion —  Tioo  years 

allowed    as    locus  penitenties  —  Bigamy  of 

Hbellant  a  bar. 

Rule  for  a  decree  of  divorce  a  vinciUo  matrix 
monii. 

This  was  an  action  of  divorce  brought  by  the 
husband  on  the  ground  of  the  wife's  alleged  de- 
sertion. The  testimony  showed  that  the  parties 
were  married  in  Washington  in  1862,  and  lived 
together  in  that  city  till  1868.  The  husband  then 
removed  to  Philadelphia,  his  wife  refusing  to  ac- 
company him.  She  came,  however,  twice  subse- 
quently, but  remained  only  for  a  short  time  on 
each  occasion.  Her  last  visit  was  made  about 
January,  1872,  when  she  passed  three  days  with 
tier  husband,  but,  refusing  to  live  in  the  house  he 
had  rented,  she  returned  to  Washington.  In  the 
summer  of  1873  he  openly  married  a  second  wife, 
with  whom  he  has  been  residing  ever  since.  In 
1815  he  began  this  action. 

Dolman,  for  the  rule. 

The  desertion  of  the  respondent  has  been  clearly 
proved,  and  no  evidence  has  been  adduced  that 
such  desertion  was  the  result  of  any  wrong  con- 
duct on  the  part  of  the  libellant.  After  the  lapse 
of  two  years,  the  offer  of  the  erring  party  to  return 
is  no  bur  to  an  action  of  divorce  for  desertion. 
Bishop  on  Divorce,  521. 

Where  the  libel  is  for  desertion  it  is  no  bar  that 
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tlie  libellant  committed  adultery  after  the  deser- 
tioD  occurred. 

Ristine  v.  Ristine,  4  R.  460. 
W.  If.  Browne,  contra. 

A  wife  is  not  boand  to  follow  her  husband 
wherever  he  mny  direct,  if  she  have  good  reason 
to  believe  that  his  movements  were  made  to  force 
her  to  desert  him,  and  thus  make  a  case  of  divorce 
for  him. 

Angler  v,  Angier,  13  Sra.  450. 
The  desertion  must  be  malicious,  and  the  malice 
contemplated  by  the  statute  is  not  malice  in  law, 
hut  malice  in  fact.      There  must  be  enmity  of 
heart. 

IngereoU  v.  Ingersoll,  13  Wr.  249. 
The  law  allows  the  erring  party  two  years  as  a 
locus  peniteniise,  even  where  the  original  with- 
drawal was  without  intention  to  return.  The  co- 
habitation of  the  parlies  in  January,  1872,  was 
a  condonation  of  the  previous  alleged  desertion. 
Before  two  years  had  elapsed  from  that  date,  the 
bigamy  of  the  libellant  oflered  an  effectual  bar 
to  the  respondent's  return.  He  became  the  head 
of  a  new  family,  where  his  legal  wife  could  have 
no  place.    He  is  not  therefore  rectus  in  curia. 

Boyd's  Appeal,  2  Wr.  245. 

Angler  r.  Angier,  13  Sni.  458 

Bitfhop  on  Divorce,  530. 

C.  A.  V, 
The  Court.  The  case  of  Ristine  u  Ristine 
establishes  that  adultery  after  the  desertion  is  not 
a  bar  to  Kbellant,  but  it  does  not  go  so  far  as  to 
say  that  an  open  celebration  of  a  second  marriage 
will  not  be.  By  such  an  act  the  husband  places 
an  obstacle  to  the  return  of  his  wife,  which  does 
away  with  the  presumption  of  his  willingness  to 
receive  her. 

Rule  discharged. 


C.  P.  No.  2.      Volkmar  v.  Ervin.  Jan.  2. 

Affidavit  of  defence — Signing   paper    without 

residing  it,  on  the  faith  of  representations  as 

to  its  contents. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

5'ei.  fa,  snr  mortgage. 

The  affidavit  of  the  defendant  set  forth  as  a 
defence  to  a  part  of  the  plaintifiPs  claim,  that  he 
purchased  thi>  property  described  in  the  mortgage 
sued  on  from  the  plain tiflf,  who  sold  it  to  him  for 
$5500  upon  the  terms  that  defendant  should  pay 
bim  $2500  and  give  him  his  bond  secured  by  a 
mortgage  of  the  premises  for  $3000,  the  mort- 
gage to  contain  the  usual  thirty-day  clause  re- 
lating to  the  payment  of  interest,  and  no  other 
special  stipulation  ;  that  plaintiff  showed  him  an 
old  bond  and  mortgage  which  he  had  executed 
when  he  purchased  the  property  from  William 


S.  Albu,  in  the  year  1866,  which  had  been  satis- 
fied, as  containing  the  terms  and  conditions  of 
the  bond  and  mortgage  which  defendant  was  to 
execute  to  plaintiff  for  the  said  three  thousand 
dollars  of  the  purchase  money.  That  said  old 
bond  and  mortgage  did  not  contain  a  provision 
or  stipulation  that  the  mortgagor  should  pay 
three  per  cent.,  or  any  other  percentage  or  ex- 
pense for  collecting  the  mortgage  debt  in  any 
event;  that  plaintifif  had  the  bond  and  mortgage 
for  $3000  drawn,  the  mortgage  being  that  sued 
on  in  this  case,  and  when  plaintiff  presented 
them  to  the  defendant  for  execution  he  repre- 
sented to  him  that  they  were  drawn  in  the  same 
terms  as  the  old  bond  and  mortgage,  which 
plaintiff  had  shown  defendant;  that  defendant, 
upon  the  faith  of  said  representations  of  plaintiff, 
execnted  the  same  without  reading  the  same  or 
having  them  read  to  him  ;  that  at  the  same  time 
plaintiff  handed  the  defendant  the  said  old  bond 
and  mortgage  and  told  him  to  keep  it;  that 
plaintiff  knew  that  said  mortgage  sued  upon 
contained,  in  addition  to  the  terms  of  the  old 
mortgage,  the  stipulation  for  the  payment  of 
three  per  cent,  commissions  for  collecting  the 
debt,  and  that  he  fraudulently  concealed  that  fact 
from  defendant,  and  that  defendant  had  no  knowl- 
edge or  information  that  the  said  stipulation  was 
in  the  mortgage  sued  on,  until  the  writ  of  scire 
facias  was  served  on  him,  and  that  he  would  not 
have  executed  the  mortgage  if  he  had  known 
such  clause  was  in  it. 

Dedrick,  for  the  rule. 

Rule  discharged. 

[See  Penna.  R.  R.  Co.  v.  Shay,  ante^  45.] 


C.  P.  No.  4.    •      James  v.  Frick.  Dec.  8. 

Justice  of  Peace — Jurisdiction — Amount  of 
claim  exceeding  %100 — Set-off' — Plaintiff  can- 
not, without  the  assent  of  defendant,  apply  a 
counter-claim  of  defendant,  so  as  to  reduce  hts 
own  claim  within  the  Justice^s  jurisdiction — 
And  if  he  has  done  so,  the  error  is  not  cured 
by  an  appeal  to  the  Common  Pleas. 
Rule  to  take  off  non-suit. 
This  case  was  brought  into  this  Court  by  an 
appeal  from  the  judgment  of  a  magistrate 

On  the  trial,  the  plaintiff  swore  that  the  de- 
fendant originally  owed  him  $119;  that  he  h.id 
paid  $11,  and  that  the  plaintiff  agreed  to  take 
from  the  defendant  a  certain  amount  of  wood  and 
coal,  and  to  allow  him  therefor  "  what  was  right." 
That  he  afterwards  credited  him  with  $8.50,  on 
account  of  the  wood  and  coal,  thus  reducing  the 
claim  to  $99.50,  for  which  suit  was  brought  in 
the  Magistrate's  Court 
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Elcock,  J.,  regarding  the  credit  on  account  of 
the  wood  and  coal  as  a  set-off,  and  not  as  a  pay- 
ment, entered  a  nonsnit. 

S.  N.  Rich  showed  cause. 

Jurisdiction  cannot  be  given  by  redaction,  if  a 
claim  originally  exceeded  $100,  except  by  direct 
payment  on  account 

Stroh  r.  Uhrich,  1  W.  &  S.  57. 
Bowles  V.  McCormick,  23  Sm.  429. 
Peter  p.  Schlossen,  3  Weekly  Notes,  47. 

This  was  not  a  payment,  but  a  sale  to  the 
plaintiff. 

f  Thayer,  P.  J.  Whether  this  was  payment, 
depends  on  what  passed  between  the  parties.  I 
don't  think  it  could  be  called  payment  until  the 
amount  is  adjusted  between  the  parties.  The  de- 
fendant could  not  be  bound  by  the  plaintiff's  al- 
lowance.] 

JennisoTiy  for  the  rule.  C.  A.  V. 

Jan.  7.  The  Court.  The  plaintiff's  claim 
was  for  board,  etc.,  amounting  to  $119.  Upon 
account  of  this  defendant  had  paid  $11  in  cash, 
and  had  delivered  to  plaintiff  an  amount  of  wood 
and  coal,  for  which,  according  to  the  testimony, 
plaintiff  was  to  allow  what  was  right.  Plaintiff 
allowed  defendant  for  wood  and  coal,  $8.50,  thus 
reducing  the  claim  to  $99.50,  for  which  suit  was 
brought  before  a  justice  of  the  peace.  On  ap- 
peal, it  came  before  us  for  trial. 

The  plaintiff  cannot  voluntarily  reduce  his 
claim  below  $100,  so  as  to  bring  it  within 
the  jurisdiction  of  the  justice.  (Bower  v,  Mc- 
Cormick, 23  P.  P.  Sm.  437.)  It  must  be  reduced 
by  payments,  and  as  the  justice  had  not  jurisdic- 
tion, an  appeal  will  not  remedy  it.  In  the  case 
just  cited,  the  plaintiff  was  allowed  to  claim  less 
than  the  value  of  his  goods,  and,  as  be  was 
barred  from  any  further  recovery,  his  right  to 
maintain  the  action  was  sustained  ;  but  he  could 
not  sue  for  parts,  or  allow  a  set-off  to  bring  it 
below  the  sum  of  $100. 

The  only  point  upon  which  a  doubt  can  be 
raised  in  the  present  case  is  whether  the  receipt 
by  plaintiff  of  the  wood  and  coal,  under  agree- 
ment to  allow  for  it  what  was  right,  can  be  re- 
garded as  payment  or  set-off. 

Payment  is  the  discbarge  of  a  stipulated  and 
settled  sum  upon  a  debt  due.  It  must  be  of  such 
certainty  that  defendant  cannot  have  a  further 
action  or  adjudication  in  regard  to  the  amount 
of  it.  Mutual  demands  do  not  extinguish  each 
other,  and  as  the  amount  of  the  credit  allowed 
here  does  not  appear  to  have  received  the  assent 
or  sanction  of  the  defendant,  it  becomes  in  his 
right  as  simply  a  set-off.  Set-off  is  allowed  by 
the  Statute  2  Geo.  II.  c.  22  ;  and  as  it  is  made 
solely  for  the  beneflt  of  the  defendant,  it  is  not 
compulsory.  (Humes  v,  Barnetz,  8  Watts,  39.) 
The  defendant  can  waive  his  right,  and  bring  his 
cross  action  against  plaintiff  for  such  sum   as 


might  be  determined  to  be  the  rightful  value  of 
the  wood  and  coal,  and  not  being  compelled  to 
plead  his  claim  against  plaintiff's  demand,  and 
plaintiff  having  no  right  except  by  assent,  to  ap- 
ply a  sum  as  payment,  we  must  regard  plaintiff's 
claim  as  actually  $108,  and  not  being  within  the 
jurisdiction  of  the  justice,  the  non-suit  was  prop- 
erly entered. 

Rule  discharged. 

Opinion  by  Eloock,  J. 


C.  P.  No.  4.  Dec.  30. 

City  to  use  of  Miller  v.  Ly  dia  Petenon,  owner,  etc. 
Affidavit  of  defence  law — Practice — Affidavit 

muat  be  made  by  defendant — Affidavit  of  third 

party  insufficient,  even  though  the  facts  were 

peculiarly  within  his  knowledge. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

In  this  case  a  municipal  lien  for  paving  had 
been  filed,  and  a  sci.  fa.  issued  against  Lydia 
Peterson,  owner  or  reputed  owner,  and  Joseph 
S.  Pratt,  registered  and  real  owner. 

The  affidavit  of  defence,  made  by  one  Warren, 
set  forth  that  he  was  the  tenant  and  occupier  of 
the  premises  described  in  the  sci.  fa,,  and  was  at 
one  time  owner  of  said  premises,  on  which  he 
resided  at  the  time  the  paving  was  done;  that 
the  paving  was  so  badly  done  that  it  gave  way 
in  less  than  a  week;  that  the  contractor  had 
failed  to  gravel  the  bed  of  the  cartway  as  required 
by  law ;  that  the  price  was  exorbitant ;  and  that 
although  the  deponent  bad  complained  to  Miller, 
the  contractor,  of  the  character  of  the  work,  no 
repairs  were  made.  The  affidavit  likewise  sug- 
gested the  death  of  Lydia  Peterson,  as  a  defence. 

J.  M.  Pile,  for  the  rule. 

An  affidavit  by  one  not  a  party  to  the  record, 
who  gives  no  sufficient  reason  for  his  intervention, 
is  insufficient. 

Stolaker  v.  Lardner,  1  Wbbklt  Notbb,  169. 
City  V.  Gross,  2  Id.  429. 

As  to  Mrs.  Peterson,  she  has  parted  with  her 
interest,  and  the  use  of  her  name  is  merely 
nominal. 

T.  J.  Diehl,  contra. 

The  affiant  shows  that  the  facts  alleged  are 
peculiarly  within  his  knowledge. 

[Thayer,  P.  J.  We  have  never ^dmitted  that 
as  a  reason  for  allowing  a  person  not  a  party  to 
make  an  affidavit.  The  oath  must  be  by  the 
party.] 

It  was  then  stated  that  the  defendant  was  ill. 

The  Ck)URT.  Let  the  case  sta?id  -over  one 
week,  on  account  of  the  defendant's  illness,  other- 
wise there  should  have  been  judgment. 

[See  City  v.  Devine,  1  Wkkklt  Notes,  368 ;  Rosael 
V.  Foran,  Id.  470.] 
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Oct  &  Nov/ 76, 12.  Nov.  20. 

Shambw:^  ct  al.  t.  Enggiei. 

Parlnerslnp — Banking  as^ocialion — Dormant 
partners — Stockholders  in  an  unincorporated 
hank —  When  liable  as  ordinary  copartners — 
Liability  of  such  stockholders  after  withdrawal 
without  volice —  Whojt  constitutes  an  assump- 
tion of  antecedent  debts  by  incoming  partner. 

The  stockholders  of  a  banking  association  doing 
basmess  under  ordinary  articles  of  copartnership  are 
not  dormant  partners,  although  only  tUe  name  of  the 
bank  is  disclosed  to  the  public,  and  not  the  names  of 
be  individual  partners.  Such  stockholders  are  each 
equally  responsible  for  the  obligatiotis  of  the  associa- 
tion ontil  notice  is  given  of  their  withdrawal  from  it. 

Where,  after  a  new  partner  had  joined  a  banking  as- 
sociation, th«*re  was  a  continuance  of  buBin«f6B  without 
di>«criminatiou  between  past  and  future  profits,  and  no 
separation  of  past  from  future  effects  and  liabilities: 

Held,  that  the  incoming  partner  wa^i  not  liable  for 
the  antecedent  debts  of  the  association,  unless  ex- 
pressty  assumed  by  him,  and  that  he  was  not  bound 
to  inquire  whether  all  the  property  in  its  possession 
had  been  paid  tor. 

Held  further,  that  the  payment  of  interest  en  an 
aotecednDt  depo:<it,  made  with  the  knowledge  of  the 
new  partner,  was  not  of  itself  such  an  assumption  of 
the  liability  for  the  deposit  as  would  justify  a  verdict 
against  him. 

Babcock  v.  Stewart.  8  Sm.  179,  affirmed. 

Error  to  the  Common  Pleas  of  Crawford  Co. 

Assampsit  by  Ruggles  agninst  Slianiburg  and 
others,  doing  business  as  the  Citizens'  Bank,  to 
recover  money  deposited  with  the  bank.  Flea, 
by^all  of  the  defendants,  non-assumpsit,  and  by 
Sbamburg,  specially,  that  be  was  not  a  partner 
with  the  other  defendants  as  to  the  subject  matter 
of  this  soit 

Upon  the  trial  (before  Lowrie,  P.  J.),  it  ap- 
peared  that  in  September,  1870,  an  unincorpo- 
rated association  doing  business  as  the  Citiz^^ns' 
Bank  of  Titusville,  was  organized  by  certain  of 
the  defendants  who  constituted  its  original  stock- 
holders. In  June,  1871,  the  defendant,  Sham- 
bargj  bought  some  $2000  worth  of  the  bank-stock, 
which  he  held  until  December,  1872,  when  he.sold 
St.  Early  in  1872  he  had  been  elected  a  director, 
and  he  continued  to  be  advertised  as  such  until 
Jone,  1873,  although,  shortly  after  the  sale  of  his 


stock,  he  had  req^iired  tliat  his  name  fiihould  be 
withdrawn  from  the  advertisement,  and  had  had 
no  connection  with  the  bank  after  that  Ume. 

Plaintiff's  first  deposit  of  $700  was  made  Jan. 
19,  1871  {before  Sharaburg  became  a  stock- 
holder), for  which  a  certificate  was  given,  and 
payments  of  interest  made  Jan.  19,  1872,  Jui>e  4, 
and  Oct.  4,  1873.  His  second  deposit  of  $300 
was  made  Jan.  4,  1873  {after  Shamburg  had 
ceased  to  be  a  stockholder),  for  which  also  a  cer- 
tificate was  given  and  interest  paid  Oct.  4,  1873. 
The  bank  saspended  payment  about  Nov.  1, 
1873. 

The  defendant,  Shamburg,  presented  the  fol- 
lowing points:  (1)  If  the  jury  believe  that  the 
defendant  did  not  become  a  partner  in  the  Citizens' 
Bank  until  May  or  June,  1871,  and  that  the  cer- 
tificate of  deposit  for  seven  hundred  dollars  was 
issued  Jan.  19,  1871,  for  money  thus  deposited, 
and  before  the  defendant  became  a  copartner, 
there  can  be  no  recovery  against  him  for  this  sum. 
Bejused,  (2)  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  had  no  business  transac- 
tions with  the  defendant  copartnership  from  Jan. 
19,  1871,  to  Jan.  4,  1873,  before  which  last  date 
Shamburg  had  ceased  to  be  a  partner  in  fact,  and 
that  the  plaintiff  at  no  time  knew  of  Shamburg's 
connection  with  the  bank,  there  can  be  no  recovery 
against  hira  for  the  sum  named  in  the  certificate 
dated  Jan.  4,  1873.  Befused.  (3)  To  charge 
one  as  a  partner,  who  is  not  so  in  fact,  and  solely 
on  the  ground  that  he  has  so  represented  himself 
to  be,  it  must  be  proved  either  that  he  represented 
himself  as  a  partner  to  the  plaintiff,  or  has  made 
such  a  public  representation  of  himself  in  that 
character  as  to  raise  the  presumption  that  the 
plaintiff,  knowing  of  that  representation,  and  be- 
lieving the  defendant  to  he  a  partner,  gave  credit 
on  that  belief.  Such  presumption  may  l)e  over- 
thrown by  evidence;  and  if  the  jury  believe  that 
the  plaintiff  at  no  time  prior  to  giving  credit 
knew  of  Shamburg's  connection  with  the  bank, 
there  can  be  no  recovery  against  him  in  this  case. 
Befused. 

The  Court  charged  the  jury  as  follows:  "It 
seems  fair  to  infer  that  these  defendants,  buying 
stock  in  the  bank  as  it  stood  without  any  separa- 
tion of  past  from  future  effects  and  liabilities,  and 
continuance  of  the  business  without  any  discrimi- 
nation between  past  and  future  profits,  and  paying 
(it  may  be  presumed)  debts  and  depositors,  and 
interest  on  this  very  claim  ;  it  is  fair  to  imply  that 
they  assumed  the  payment  of  the  $700.  The 
other,  if  made  while  Shamburg  was  still  pub- 
lished as  a  partner,  must  be  considered  as  a  debt 
contracted  by  themselves  severally." 

Verdict  for  plaintiff  for  $1079,  and  judgment 
thereon.  Defendants  took  this  writ,  assigning  for 
error  the  refusal  of  the  Court  to  afiBrm  these  points, 
and  the  charge  of  the  Court. 
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Roger  Sherman,  for  plaintifiF  in  error. 
There  is  no  presumption  of  ]aw  that  an  in- 
coming partner  assumes  the  pre-existing  liabilities 
of  a  firm. 

Story  on  Part.  §§  152, 153, 159. 
Coll.veron  Part.  §§  520,  524. 
Baboock  v  Stewart,  8  Sm.  179. 
Nor  is  the  payment  of  interest  upon  such  lia- 
bilities by  the  new  firm  suflScient  to  hold  the  in- 
coming partner,  the  presumption  being  that  he 
did  not  assume  and  did  not  know  of  interest  being 
paid. 

Collyep  on  Part,  {tupra), 

Eirwan  v,  Kirwan,  2  Cromp.  &  M.  617. 

Ex  parte  PeeU,  6  Vesey,  (502. 
The  name  ''Citizens'  Bank"  disclosed  no  indi- 
vidual liability.  The  defendant  was  simply  a 
dormant  partner.  No  credit  was  in  fact  given  on 
his  account,  and  under  the  principles  governing 
dormant  partners,  his  liability  ceased  as  it  began, 
notice  of  his  retirement  being  unnecessary. 

Story  on  Part.  §  160. 

Collyeron  Part.  §  120. 

Armstrong  v,  Hnssey,  12  S.  k  R.  315. 

Mitobell  V,  Dale,  2  Harr.  &  Gill,  172. 

Deford  v.  Reynolds,  12  C.  325. 

Hence  no  reason  could  exist  for  holding  him 
liable  for  debts  contracted  by  others. 

Waugh  ».  Carver,  1  Sm.  Lead.  Cas.  1290  (Notes) 

Bowie  V.  Madden,  29  Ga.  285. 

Carter  v.  Whalley  et  al.y  1  B.  &  A.  11. 

And  he  cannot  be  held  responsible  for  the  un- 
authorized publication  of  his  name  as  director ; 
his  former  partners  were  no  longer  his  agents, 
and  the  publication  of  his  name  as  director  only 
raised  a  presumption  of  partnership  capable  of 
being  overthrown  by  evidence. 

Newsome  v.  Coles,  2  Campbell,  617. 

S,  T,  Neill,  and  J.  B,  Brawley  (with  whom 
was  J.  A,  Neill),  for  defendant  in  error. 

The  payment  of  interest  on  a  debt,  or  a  know- 
ledge that  the  new  firm  pays  the  interest,  would 
warrant  a  jury  in  finding  an  assumption  of  the 
old  debt  by  an  incoming  partner. 
Parsons  on  Part.  433. 
Story  on  Part.  Bee.  152. 

In  Kirwan  v.  Kirwan  (supra),  cited  by  plaintiff 
in  error,  the  question  only  arose  collaterally,  and 
was  in  no  way  decided.  And  the  case  of  Babcock 
u  Stewart  (aupra)  applies  to  adventurers  only, 
to  whom  a  more  rigid  rule  applies  than  in  com- 
mercial partnerships. 

CoUyer  on  Partnership,  sec.  527. 
The  liability  of  Sliaroburg,  considering  him  as 
a  stockholder  in  a  joint  stock  company,  is  at  least 
no  less  unlimited  than  that  of  an  ordinary  corpo- 
ration ;  probably  more  so. 

Keasley  v.  Codd,  2  C.  &  P.  408. 

Carleu  t?.  Drury,  1  Ves.  k  Bea.  157. 

Tappan  v,  Bailey,  4  Met.  536. 

Hess  V,  Werts,  4  S.  &  R.  367. 

The  Court  was  clearly  right  in  saying  to  the 
jury  that  they  might  under  the  evidence  imply  that 


the  defendant  Shamburg  had  assumed  to  pay  the 
debt  of  $700. 

Parsons  on  Part.  435-6. 

Ex  parte  Jackson,  1  Ves.,  Jr.  131. 

If  Shamburg  was  a  dormant  partner  at  the  time 
he  claimed  to  have  retired,  who  were  the  ostensi- 
ble partners  ? 

He  seeks  to  limit  his  liability,  and  restrict  it 
to  the  actual  liabilities  or  debts,  incurred  while  he 
was  the  owner  of  his  stock.  This  is  contrary  to 
the  rnle  governing  a  stockholder's  liability,  whe- 
ther he  be  an  original  stockholder,  or  became  one 
by  purchase.  The  true  rnle  is  stated  by  Jndge 
Dbummond  in  National  Park  Bank  u  Nichols 
et  al.  (2  Bissell  Rep.  146),  that  such  stock- 
holders, in  legal  effect,  become  partners  by  rela- 
tion to  the  date  of  the  articles  of  association. 

Generally  speaking,  when  a  man  comes  in  as  a 
purchaser  of  shares  in  a  joint  stock  company,  he 
takes  them  with  all  their  rights  and  liabilities. 
Add.  on  Cont.  sec.  1328. 
1  Pars,  on  Cont.  144. 

Jan.  2,  1877.  The  Court.  A  dormant 
partner  is  one  who  is  unknown  as  such  to  those 
doing  business  with  the  firm ;  hence  he  is  one 
who  lends  no  credit  to  the  partnership.  If  A  , 
B.  and  C.  enter  into  articles  of  association,  and 
agree  that  the  business  shall  be  conducted  by  A., 
and  in  his  name  alone,  B.  and  C,  in  such  case, 
are  dormant  partners,  and  though  liable  for  the 
debts  and  obligations  of  the  firm  during  its  con- 
tinuance, are  not  sc  liable  for  debts  contracted 
after  its  dissolution,  although  notice  of  such  dis- 
solution may  not  have  been  given  to  the  public 
or  those  previously  dealing  with  it ;  for  it  is  to 
be  presumed  that  credit  was  given  upon  the 
responsibility  of  A.  alone,  and  not  npon  that  of 
B.  and  G.  If,  however,  the  business  be  conducted 
in  the  name  of  A.  &  Co.,  a  different  presumption 
arises,  for  then  it  is  supposed  that  credit  is  not 
given  to  A.  alone,  but  to  all  those  comprising 
the  company ;  in  other  words,  to  the  firm  and 
not  to  any  one  individual  of  it.  In  such  case,  if 
B.  or  G.  retire,  notice  must  be  given  to  those 
dealing  with  the  firm,  or  he  will  continue  to  be 
liable  for  the  debts  thereof  subsequently  con- 
tracted with  former  creditors  who  may  be  igno- 
rant of  the  dissolution.  (Deford  &  Co.  v. 
Reynolds,  12  Cas.  325.) 

Strong,  J.,  in  this  case,  remarks:  "The  only 
object  which  such  a  one  can  have  in  remaining 
dormant  or  secret,  is  that  credit  may  be  given  to 
the  ostensible  partners  alone  and  not  to  him. 
With  such  an  object  or  purpose,  doing  business 
under  the  name  of  one  partner  and  '  company,' 
is  inconsistent.  It  can  be  nothing  less  than  an 
invitation  to  the  public  to  give  credit  to  more 
than  the  single  partner  named."  Shamburg  and 
his  copartners  did  business  under  the  name  of 
*  The   Citizens'  Bank,'  and  surely  it  would  be 
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understood  that  credit  given  to  it  would  not  be 
given  to  a  mere  name,  but  to  the  persons  who 
formed  the  association.  If  Sbamburg  was  a  dor- 
mant partner,  so  were  all  his  associates,  for  they 
were,  like  himself,  bnt  shareholders  of  the>  stock 
of  this  partnership  ;  hence,  if  the  argnment  set 
Dp  for  him  be  correct,  it  will  apply  equally  to 
every  member  of  this  banking  association,  and 
we  shall  have  the  anomaly  of  a  partnership  com- 
pos«^d  wholly  of  irresponsible  members.  As  this 
cannot  be,  we  must  take  it  that  all  who  were 
engaged  in  the  banking  business  under  the  name 
of  the  *  Citizens*  Bank'  were-  equally  responsible 
for  the  obligations  of  the  firm.  Under  this  view 
of  the  case,  Shamburg  would  be  liable  for  the  de- 
posit of  Ruggles  on  the  4th  of  January,  1873, 
though  at  the  time  he  was  not  a  member  of  the 
firm,  for  not  only  had  Ruggles  no  notice  of  the 
withdrawal  of  Sbamburg,  but  his  name  continued 
to  appear  as  one  of  the  directors  of  the  bank. 
We  consider  the  instructions  of  the  Court  below 
on  this  branch  of  the  case  as  unexceptionable. 

On  the  other  point,  however,  we  cannot  see 
where  the  evidence  was  found  to  bind  Shamburg 
for  the  deposit  of  January  19,  1871,  for,  as  we 
have  not  the  articles  of  association  before  us,  we 
mast  deal  with  this  as  an  ordinary  partnership, 
and  in  such  case  the  defendant  would  not  be  Habit* 
for  a  debt  contracted  before  he  became  a  member 
of  the  firm.  As  was  said  by  Justice  Sharswood, 
in  the  case  of  Babcoek  v.  Stewart  (8  Sm.  179), 
"  the  credit  of  the  new  member  of  the  firm  did  not 
enter  into  the  consideration  of  those  contracting 
with  the  original  partners,  and  it  would  be  mani- 
festly unjust  to  hold  him  liable  to  them."  The 
evidence  produced  to  fasten  this  debt  upon  Sham- 
burg is  as  follows  :  The  certificate  of  deposit  of 
19th  of  January,  1871,  indorsed  interest  paid  to 
January  19,  1872;  interest  paid  to  January  4, 
1873;  interest  paid  to  October  4,  1873;  that 
Shamburg  became  a  stockholder  by  purchase,  in 
May  or  June,  1871,  and  that  he  sold  his  stock  in 
December,  1872 ;  that  he  was  a  director  of  the 
bank  during  the  year  1872,  and  that  this  fact 
was  advertised  from  February  16,  1872,  until 
June  8,  1873.  But  in  this  there  is  no  evidence 
of  the  assumption  of  this  debt  by  Shamburg. 
Suppose  the  case  to  be  as  the  learned  Judge  puts 
it  to  the  jury,  that  there  was  **no  separation  of 
past  from  future  effects  and  liabilities,  and  a  con- 
tinuance of  business  without  discrimination  be- 
tween past  and  future  profits,"  may  not  all  this 
be  predicated  of  any  partnership  ?  Yet  ordina- 
rily such  a  state  of  facts  would  not  make  the  in- 
coming partner  liable  for  the  debts  of  the  firm. 
As  was  held  in  the  case  above  cited,  he  was  not 
bonnd  to  inquire  whether  all  the  property  in  the 
possession  of  the  firm  had  been  paid  for.  Those 
who  sold,  or  delivered  goods,  or  did  work  on  the 
credit  oi  the  original  partners,  having  by  law  no 


lien,  parted  with  all  their  interest  in  the  effects, 
and  could  only  look  personally  to  those  with 
whom  they  contracted.  But,  we  apprehend,  a  debt 
originating  in  a  contract  for  the  deposit  of  a  loan 
of  money  is  of  no  higher  grade  than  one  arising 
from  the  sale  of  goods ;  and  there  is,  therefore, 
nothing  to  exempt  it  from  the  general  rule.  It  is 
true  that  the  payment  of  interest  on  this  deposit, 
if  made  with  Shamburg's  knowledge  and  assent, 
may  have  been  some  evidence  of  an  assumption, 
but  even  this  would  amount  to  so  little,  that  with- 
out something  else  of  a  more  definite  character  it 
ought  not  to  be  submitted  as  the  ground  of  a  ver- 
dict, for,  from  the  very  nature  of  the  association, 
if  it  were  to  continue  the  business  of  banking, 
Shamburg  could  not  prevent  its  paying  interest 
on  its  former  deposits.  We  must  also  recollect 
that  this  was  not  a  new  firm,  but  the  old  firm 
with  a  new  member,  and  that  it  must  needs,  as 
long  as  it  was  solvent,  go  on  paying  off  its  old 
liabilities  until  they  were  extinguished;  and  I  can- 
not see  how  the  fact  that  it  did  so  could  make  the 
new  partner  liable  for  debts  not  contracted  on  his 
credit,  and  which  he  never  assumed  to  pay. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Gordon,  J.  Agnew,  C.  J.,  doubts. 
Williams  and  Mergue,  JJ.,  absent 


May  '76,  90.      Lig[litner*8  Appeal.  June  9. 

Lightner  Association,  etc.,  v.  First  National 

Bank  of  Strasburg  et  al 

Equitable  assignment — What  amounts  to — Pa- 
rol agreement  to  transfer  stock — Power  of  at- 
torney to  transfer  stock  made  in  pursuance  of 
such  agreement — When  not  revoked  by  the 
death  of  the  attorney, 

A  verbal  agreement  by  a  debtor  to  transfer  stock  to 
his  creditor  as  security  for  the  debt,  followed  by  the 
exeoation  of  an  irrevocable  power  of  attorney  to  an 
agent  of  thu  creditor  to  transfer  the  stock,  amonnts  to 
an  equitable  assignment  of  the  stock  to  the  crcliior ; 
and  the  power  of  attorney,  being  thus  coupled  with  an 
interest,  is  not  revoked  by  the  death  of  the  attorney 
before  having  executed  it. 

A.,  the  owner  of  stock  in  a  bank,  being  indebted  to 
the  bank*  in  an  amount  exceeding  the  value  of  the 
stock,  agreed  by  parol  to  transfer  his  stock  to  the  bank 
as  security  for  the  debt,  and,  for  the  purpose  of  cany- 
ijpg  out  this  agreement,  executed  and  dt*li verted  to  the 
cashier,  in  1873,  an  irrevocable  power  of  atiorni-y  to 
transfev  the  stock.  The  cashier  died  without  execut- 
ing the  power,  and  the  stock  remained  in  A  's  name 
on  the  books  of  the  bank  until  1875,  when  A.  was 
adjudicated  a  bankrupt  In  a  bill  filed  by  his  as- 
signee in  bankruptcy  to  prevent  the  bank  from  dis- 
posing of  the  stock  : 

He/d^  that  the  parol  agreement  to  transfer  the  stock 
operated  as  an  equiiahle  assiginneut  of  it  to  the  bank. 
•and  that   the    uucXtiuuted  power  of  attorney,  being 
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coupled  with  an  iuteresti  was  uot  revoked  hy  the  death 
of  the  cashier. 

Appeal  from  the  Gommon  Pleas  of  Lancaster 
Connty. 

Bill  in  eqnity  by  Joel  L.  Lightner,  assignee  in 
bankruptcy  of  Frank  J.  Herr,  against  the  First 
National  Bank  of  Strasburg  and  its  President 
and  Cashier,  averring  that  upon  a  petition  filed 
June  2,  1875,  said  Herr  had  been  adjudicated  a 
bankrupt,  and  complainant  had  been  subsequently 
appointed  his  assignee ;  that  said  Berr,  at  the 
date  of  said  assignment,  was,  and  had  been  for  a 
long  time,  the  owner  of  sixty-three  shares  of  the 
capital  stock  of  the  corporation  respondent,  on 
which  he  had  drawn  the  dividends  as  they  ac- 
crued, up  to  the  commencement  of  the  bank- 
ruptcy proceedings ;  that  by  virtue  of  those  pro- 
ceedings the  title  to  said  stock  had  vested  in 
complainant  for  the  benefit  of  the  bankrupt's 
estate;  that  the  respondents  claimed  to  hold  said 
stock  by  virtue  of  an  alleged  transfer  as  collateral 
security  for  an  indebtedness  of  Herr,  and  that  in 
pursuance  of  their  claim  they  had  directed  the 
stock  to  be  immediately  sold  ut  public  or  private 
sale ;  that  complainant  denied  that  the  stock  had 
ever  been  transferred  to  respondents,  or  that  they 
were  entitled  to  or  had  any  interest  in  it. 

The  bill  prayed  for  an  injunction  to  restrain 
respondents  from  selling  or  transferring  it,  and 
for  an  order  on  them  to  permit  complainant  to 
transfer  it  to  such  persons  as  might  seem  to  him 
proper. 

The  respondents  in  their  answer  admitted  that 
the  bankrupt  had,  at  some  time  prior  to  his  bank- 
ruptcy, been  the  owner  of  the  stock  in  question, 
and  had  drawn  the  dividends  as  they  accrued,  but 
averred  that  the  respondents  had,  on  October  1, 
1873,  before  the  commencement  of  the  bankruptcy 
proceedings,  become  the  beneficial  owners  of  the 
stock,  as  security  for  an  indebtedness  of  Herr's  to 
them,  by  virtue  of  a  power  of  attorney,  irrevoca- 
ble, of  that  date,  executed  and  delivered  under  his 
band  and  seal  by  Uerr  to  one  Eberman,  in  trust 
for  the  respondents,  and  that  an  indebtedness  far 
exceeding  the  value  of  the  stock  still  remained 
due  and  unpaid. 

Before  the  examiner  the  defendants  pat  in  evi- 
dence the  following  power  of  attorney : — 

'*  Know  all  msn  by  these  preBents,  that  I,  the  under- 
signed, for  value  received,  do  hereby  irrevocably  cou- 
Btitute  and  appoint  £.  M.  Kbernian  lo  be  my  troe  aud 
lawtul  attorney  for  me,  and  in  tny  name  and  behalf  i^ 
sell,  assign,  and  transfer  nnto  tlie  First  National  Bank 
of  Strasburg,  or  any  other  person  or  pf  rsoua,  eizty- 
three  shares  of  the  capital  stock  of  the  First  National 
Bank  of  Strasburg.  And  farther,  one  or  more  persons 
to  sabstitate  with  like  power.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal  this  first  day  of 
October,  1873. 
Witnesses  present :  Fbahk  J.  Hbbb.     [seal.] 

U.  A.  MOWKRY, 

Gao.  W.  UfiasBL,  Je." 


It  wuB  admitted  by  counsel  on  both  sides  that 
the  power  of  attorney  was  delivered  on  the  day 
of  its  date  to  the  bank,  and  had  remained  in  its 
custody  since.  It  was  also  admitted  that  there 
was  never  any  actual  transfer  of  the  stock  made 
on  the  books  of  the  bank,  but  that  the  stock  still 
stood  in  Herr's  name,  and  that  Eberman,  the  at- 
torney  named  in  the  power,  had  died  in  November 
or  December,  1874.  The  testimony  further  dis- 
closed that  Herr  was  indebted  to  the  bank  to 
a  greater  extent  than  the  value  of  the  stock  in 
question,  which  indebtedness  was  incurred  before 
the  giving  of  the  power  of  attorney,  and  consisted 
of  notes  given  by  Herr  and  of  notes  endorsed  by 
him  for  others ;  that  said  indebtedness  still  re- 
mained unpaid,  and  that  the  bank  had  no  claim 
upon  the  stock  except  onder  this  power  of  at- 
torney. 

The  Court  below,  without  delivering  any  opin- 
ion, entered  a  decree,  refusing  an  injunction,  and 
dismissing  the  bill.  Compiainant  appealed,  as- 
signing as  error  the  entering  of  this  decree. 

When  the  case  was  first  called  for  argument  in 
the  Supreme  Court,  in  May,  1876,  the  Court  re- 
ferred it  back  to  the  examiner,  R.  M.  Agnew, 
Esq.,  as  master,  to  take  further  testimony,  and 
to  report  as  to  whether  the  power  of  attorney 
was  executed  to  Eberman  for  the  use  of  the 
bank. 

In  pursuance  of  this,  the  master  took  addi- 
tional testimony,  and  reported  substantially  tiie 
following  facts : — 

Frank  J.  Herr  was,  on  October  1,  1873,  in- 
debted to  the  bank  in  an  amount  exceeding 
$10,000,  which  indebtedness  is  still  unpaid.  He 
was  at  that  time  a  director  of  the  bank.  At  a 
meeting  of  the  board  of  directors,  the  subject  of 
his  indebtedness  was  discussed,  and  it  was  sug- 
gested and  assented  to  by  him  that  he  should 
transfer  his  stock  to  the  bank  as  collateral  seca- 
rity  for  said  indebtedness.  In  pursuance  of  this 
suggestion  and  arrangement  the  bank  instructed 
the  cashier,  Mr.  Eberman,  to  have  a  power  of 
attorney  drawn  up  and  executed  by  Herr  for  the 
transfer  of  his  stock  to  the  bank,  and  in  pursu- 
ance of  this  instruction  and  to  carry  out  the  ar- 
rangement agreed  upon,  the  power  of  attorney 
above  set  forth  was  given.  Eberman  deposited 
the  power  of  attorney  in  the  vault  of  the  bank 
along  with  other  valuable  papers  of  the  bank,  but 
died  iu  November  or  December,  1874,  without 
executing  the  power.  No  transfer  was  made  on 
the  books  of  the  bank,  and  the  stock  still  remains 
in  the  name  of  said  Herr. 

The  master  found  that  said  power  of  attorney 
"  was  given  by  Frank  J.  Herr  to  Mr.  Eberman, 
in  trust,  for  the  benefit  of  the  bank,  to  be  exe- 
cuted by  him,  in  trust  for  its  benefit,  as  collateral 
security  for  the  payment  of  said  Herr's  indebted- 
ness ;"  and  '*  that  the  sole  object  of  the  transao- 
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tioD  was  to  trausfer  the  sixty-three  shares  of 
stock  to  the  bank,  to  be  held  by  it  as  a  pledge 
for  the  payment  of  Herr's  indebtedness." 

To  this  report  no  exceptions  were  taken  by 
either  side. 

D.  O.  EMeman,  for  the  appellant. 

The  testimony  fails  to  support  the  defendant's 
answer,  in  that  it  discloses  that  no  transfer  of  the 
shares  in  question  had  ever  been  made  by  Eber- 
man  to  the  bank,  but  that  it  still  remained  in 
Herr's  name  on  the  books.  Tlie  power  of  attor- 
ney was  not  given  to  Eberman  in  trust  for  the 
bank.  This  is  evident  from  its  terms  "to  sell 
and  transfer"  to  the  bank,  "  or  any  other  person 
or  persons.^^ 

But  whatever  the  power  be,  naked,  or  coupled 
with  an  interest,  it  is  revoked  by  the  death  of  the 
donee. 

Story  on  Ageuoy,  §  488. 

The  power  of  attorney  did  not  in  itself  operate 
as  an  equitable  assignment  of  the  stock  to  the 
bank. 

Bispham  on  Eq.  §  874. 
Beans  v,  Ballitt,  7  Sm.  221. 

In  Hunt  V.  Ronsmanier  (8  Wheaton,  174),  it 
was  donbted  whether  the  mere  power  itself,  al- 
though irrevocable,  could  so  operate.  It  cer- 
tainly cannot  where  the  intent  of  the  donor  is 
otherwise.  A  contrary  intent  is  manifested  here, 
as  Herr  collected  the  dividends  on  the  stocks 
after  executing  the  power. 

G.  M.  Kline  and  W,  U,  Hensel,  contra. 

The  power  of  attorney  amounted  to  an  equi- 
table assignment  of  the  stock  to  the  bank,  not- 
withstanding its  non-execution  by  Eberman. 
Bispham's  Eq.  174. 
People  r.  Tioga,  19  Wend.  74. 

The  power  to  sell  and  transfer  the  stock  was 
given  to  Eberman,  the  cashier,  to  secure  some  of 
lierr's  paper,  held  by  the  bank,  and  was  delivered 
on  the  day  of  its  execution  to  the  Bank,  thus 
showing  them  to  be  the  intended  bene6ciaries. 

The  power  to  Eberman,  being  coupled  with  an 
interest  in  the  bank,  was  not  revoked  by  the 
death  of  the  donee. 

Smyth  p.  Craig,  3  W.  &  S.  20. 
Baocrolt  v,  Ashhurst,  2  Gr.  520. 
Black.itooe  v,  Buttermore,  3  Sm.  267. 

Hunt  V.  Ronsmanier,  supra,  holds  that  such  a 
power  survives  the  donor,  and  is  enforceable  after 
bis  death.  Besides,  this  power  is  expressly  made 
irrevocable  by  the  donor  himself. 

[Agnew,  C.  J.  How  do  you  propose  to  exe- 
cute the  power  ?J 

The  Court  below  could  appoint  some  one  to 
execute  it,  or  compel  Herr  to  do  so. 

Oct  10.  The  Court.  From  the  report  of 
the  master,  it  appears  that  Frank  J.  Herr,  being 
indebted  to  the  First  National  Bank  of  Stras- 
borg  in  a  sum  much  larger  than  the  value  of  his 


stock  in  the  bank,  was  required  to  give  additional 
security  to  keep  his  paper  afloat.  It  was  agreed 
between  the  bank  and  Herr  that  he  should  trans- 
fer sixty-three  shares  of  stock  in  the  bank,  as 
collateral  security  for  his  indebtedness  ;  and  Mr. 
Eberman,  the  cashier,  was  instructed  by  the  bank 
to  have  a  power  of  attorney  drawn  up  and  exe- 
cuted by  Herr  for  this  purpose.  A  power  was 
drawn  in  which  Herr,  for  value  received,  irrevo- 
cably appointed  and  constituted  Eberman  his 
true  and  lawful  attorney  for  him,  and  in  his  own 
name  and  behalf,  to  sell,  assign,  and  transfer  to 
the  bank,  or  any  other  person,  sixty-three  shares 
of  the  stock  of  the  bank,  with  power  to  appoint 
a  substitute.  Eberman,  the  attorney,  having  died, 
the  question  is,  whether  the  power  given  nnder 
these  circumstances  has  fallen  ?  We  think  it 
has  not  It  was  not  only  by  its  own  terms  irre- 
vocable for  value  received,  but  it  was  so  by  the 
legal  operation  of  the  agreement  which  induced 
it  It  is  a  power  coupled  with  an  interest,  and 
was  made  and  execnted  for  the  very  purpose  of 
carrying  the  agreement  into  performance.  When 
a  power  of  attorney  is  thus  adopted  by  the  parties, 
as  the  means  of  carrying  out  their  valid  agreement 
made  upon  sufficient  consideration,  its  operation 
must  be  sustained  upon  the  nature  and  purpose  of 
the  contract,  to  which  it  is  ancillary  and  which  it  is 
intended  to  effectuate.  If  the  effect  of  the  contract 
inter  paries  is,  as  here,  to  give  a  right  of  property 
or  interest  in  the  subject-matter  itself,  of  the  agree- 
ment, to  the  party  for  whose  benefit  the  execu- 
tion of  the  power  is  intended,  the  power  follows 
the  estate  or  interest  thus  agreed  to  be  trans- 
ferred, and  becomes  irrevocable  by  operation  of 
law.  A  Court  of  eqnity  will  not  suffer  the  main 
purpose  or  intent  to  fall,  even  though  a  minor 
purpose  may  fail.  Thus  the  power  to  transfer  the 
stock  will  stand,  though  the  minor  purpose,  that 
the  transfer  should  be  made  by  a  particular  per- 
son, fails  bj  his  death.  The  owner  of  the  stock, 
having  on  a  sufficient  consideration  parted  with 
his  stock  in  equity,  has  no  special  interest  tliat 
his  power  to  carry  out  his  sale  should  be  executed 
by  the  person  named  in  the  power,  who  will  not 
be  his  trustee  of  the  proceeds,  ajs  he  would  be  if 
the  stock  were  not  equitably  transferred.  Here 
the  main  intent  was  the  security  of  the  bank  by 
means  of  the  ownership  of  the  stock,  with  the 
right  to  apply  it  to  Herr's  indebtedness.  The 
intent  that  this  should  be  done  through  Eberman, 
who  was  the  known  agent  of  the  bank,  was  but 
a  minor  one  ;  and  was  really  for  the  benefit  of 
the  bank.  The  act  of  transfer  could  be  done  as 
well  by  any  other  person,  for  the  bank,  being  the 
depository  of  the  stock,  is  the  only  one  who  could 
object ;  and  she  of  course  could  not  object  to 
a  transfer  to  herself,  to  carry  out  the  agreement 
The  bank  is  clearly  the  party  in  interest  She 
was  not  boand  to  carry  Herr's  debt  longer  than 
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the  term  of  the  paper  then  running  called  for, 
and  she  stipulated  for  the  security  of  the  stock 
as  the  consideration  of  permitting  Herr's  paper 
to  keep  afloat.  HeiT  having  agreed  to  this,  bis 
power  of  attorney  was  but  the  contract  instru- 
mentality to  carry  out  the  stipulation.  The 
agreement  operated  as  an  assignment  of  the 
stock  in  equity,  which  the  power  was  intended  to 
perfect.  We  see  no  diflBculty,  therefore,  in  sup- 
porting the  contract  and  power  of  attorney 
against  the  assignee  in  bankruptcy,  there  being 
DO  allegation  of  any  fraud  upon  the  bankrupt 
law  being  perpetrated.  The  assignee  in  bank- 
ruptcy rests  his  claims  solely  upon  the  supposed 
failure  of  the  power  by  reason  of  the  death  of 
the  attorney.  But  in  such  a  case  actio  Dei 
nemini  facit  injuriam.  The  property  being 
personal,  the  agreement  meets  no  barrier  in  the 
statute  of  frauds  by  reason  of  its  being  by  parol. 
There  is  nothing  to  prevent  a  Court  of  equity 
from  compelling  specific  performance,  if  it  be 
refused. 

This  subject  was  very  thoroughly  examined 
and  discussed  by  Chief  Justice  Marshall,  in 
the  case  of  Hunt  v.  Rousmanier  (8  Wheaton, 
174).  We  may  add,  Hartley  and  Minor's  Appeal 
(3  P.  F.  Smith,  212) ;  Blackstone  u  Butter- 
more  (Ibid.  266) ;  Smyth  v.  Craig  (3  W.  &  S. 
20) ;  Bancroft  v.  Ashhurst  (2  Grant,  620) ; 
Bank  of  Commerce  Appeal  (23  P.  F.  Smith, 
69). 

The  decree  of  the  Common  Pleas  dismissing 
the  bill  is  affirmed,  and  it  is  ordered  that  the  ap 
pellant  pay  the  costs. 

Opinion  by  Agnew,  C.  J.  Williams  and 
Sharswood,  JJ.,  absent. 

[See  Phoenix  Iron  Co.  t*.  City  of  Phila.,  2  Wbekly 
Notes,  596  ;  MacEuen's  Estate,  Id.  307  ;  3  Id.  US. 
Note  to  Ray  t;.  Simmous,  15  Am.  Law  Reg.,  N.  S. 
701.] 


Jan.  '76.  Bond  v.  Bronson.       Jan.  18, 1876. 

Non-suit —  Possession  —  Delivery —  Replevin — 
What  evidence  is  sufficient  to  be  submitted  to 
the  jury,  where  bona  fides  as  to  creditors  is  an 
element  of  ike  issue. 

In  replevin,  the  plaintiff  showed  that  he  had  employ- 
ed one  R.  to  build  him  a  wagon ;  that  it  was  deliv- 
ered to  him  in  an  incomplete  state,  and  that  afterwards 
he  returned  it  to  R.  for  completion.  The  wagon  had 
been  paid  for,  and  was  still  in  R.^s  possession,  when  it 
was  levied  on  as  R.'s  property  and  sold  to  B.  against 
whom  plaintiff  brought  replevin.  The  Court  below 
entered  a  non-suit : 

Held  (reversing  the  Judgment  of  the  Court  below), 
that  the  possession  by  R.  was  not  legal  fraud,  and  that 
the  evidence  should  have  been  submitted  to  the  jury, 
for  them  to  pass  on  the  question  of  good  faith  in  the 


whole  transaction,  under  proper  instruotions  from  the 
Court. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Replevin  by  William  H.  Bond  against  Bronson 
to  recover  a  wagon  purchased  by  the  latter  at  a 
constable's  sale  as  the  property  of  one  Rouden- 
bush.  Pleas,  non-cepit,  and  property,  with  leave 
etc. 

The  facts  appearing  from  the  plaintifiPs  testi- 
mony, as  stated  in  the  opinion  of  the  Supreme 
Court,  were  as  follows:  "In  1869  Roudenbush 
resided  in  Montgomery  County,  he  was  indebted 
to  the  plaintiff  and  also  to  the  plaintiff's  father 
[James  Bond].  An  agreement  was  entered  into 
between  the  plaintiff  and  Roudenbush  by  which 
the  latter  was  to  make  the  wagon.  Before  it  was 
finished  Roudenbush  moved  to  Chester  County. 
On  leaving  he  delivered  the  running  gears  to  the 
plaintiff.  Not  long  afterwards  the  plaintiff  also 
bought  from  him  the  bed  of  the  wagon.  After 
the  plaintiff  had  retained  all  these  parts  of  the 
wagon  in  his  possession  for  several  months,  and 
procured  other  materiaffi,  he  made  a  new  contract 
with  Roudenbush  for  its  completion,  at  a  stipu- 
lated price  for  the  whole  cost  of  the  wagon.  He 
iMIreupon  took  to  the  shop  of  Roudenbush,  near 
Valley  Forge,  the  "  running  gears,  body,  iron 
work,  and  materials  for  trimmings  and  cover." 
As-a  part  of  the  consideration,  the  plaintiff  was  to 
pay  the  debt  which  his  father  had  against  Rou- 
denbush. The  plain  tiff  further  testified  that  abont' 
the  20th  of  February,  l»7l,  be  settled  with  Rou- 
denbush for  the  wagon,  and  that  there  was  due 
on  account  of  it  a  less  sum  than  the  debt  due  to 
his  father,  and  that  he  subsequently  paid  the 
residue  to  his  father,  but  had  not  taken  the  wagon 
from  the  shop  when  it  was  levied  on." 

The  plaintiff  offered  the  record  of  a  suit  before 
a  justice  of  the  peace,  by  James  Bond  against 
Rodenbush,  defendant,  and  this  plaintiff,  gar- 
nishee, for  the  purpose  of  showing  that  before  the 
sale  of  the  wagon,  whatever  the  plaintiff  owed 
the  defendant  thereon  was  attached  in  his  hands 
by  legal  process.  Objected  to,  and  ruled  oat.  Ex- 
ception to  the  plaintiff  (First  assignment). 

The  plaintiff  then  offered  to  prove  that  the  de- 
fendant, when  the  sheriff  came  to  replevy  the 
wagon,  ran  it  into  Chester  County,  and  that  it  was 
produced  only  after  the  defendant  was  arrested  on 
the  charge  of  eloigning  it.  Objected  to ;  rejected, 
and  exception  to  the  plaintiff.  (Second  assign- 
ment). 

Ross,  P.  J.,  entered  judgment  of  non-soit, 
which  the  Conrt  afterwards  refused  to  take  off 
(third,  fourth  and  tifth  assignments),  whereupon 
the  plaintiff  took  this  writ  of  error. 

George  M,  Corson,  for  the  plaintiff  in  error. 

The  record  of  the  suit  before  the  justice  was 
material,  for  it  contained  a  receipt  in  law  and  fact 
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of  the  whole  bahuice  due  from  W.  U.  Bond  to 
Roadenbash  for  the  carriage. 

[SuARSWOOD,  J.  You  should  have  set  oat, 
then,  the  record  of  the  suit  iu  full — such  is  oar 
practice.] 

The  evidence  contained  in  the  second  assign- 
ment was  ofifered  to  prove  a  collusion  between 
Roudenbush  and  the  defendant,  and  indicated  the 
good  or  bad  faith  of  the  transaction  as  much  as 
the  fleeing  of  a  felon  from  the  scene  of  a  murder 
indicates  the  murderer. 

Now,  although  the  act  authorizing  the  entry 
of  a  non-suit  has  stood  since  1836,  it  is  utterly 
unconstitutional  and  void,  being  against  the 
section  of  the  Bill  of  Rights  which  guarantees 
trial  by  jury. 

[Sharswood,  J.  How  do  yoa  distinguish 
between  the  entry  of  a  non-suit  and  the  undoubted 
right  of  a  judge  to  direct  a  verdict,  where  the 
plaintiff's  evidence  does  not  sustain  his  claim  ?] 

That  is  about  the  same  thing.  But  at  all 
events  the  evidence  in  this  case  would  justify 
neither  proceeding.  The  wagon  belonged  to  the 
plaintiff.  It  had  been  partially  completed,  and 
he  bad  it  in  his  possession  six  months,  and  the 
evidence  was,  that  it  was  paid  for,  repairs  and  all, 
before  the  sale  to  the  defendant  by  the  constable. 
Even  if  it  had  not  been  paid  for,  the  delivery  of  the 
wagon  to  the  mechanic  to  be  repaired  or  finished, 
did  not  change  its  ownership.  It  was  a  bailment 
for  a  proper  purpose,  and  should  be  protected 
from  the  bailee's  creditor. 

Billingslj  V,  White,  9  Sm.  469. 

Charles  Hunsivktr  (with  whom  was  H,  B. 
Dickinson),  contra. 

The  first  assignment  relates  entirely  to  res 
inter  alios  acta^  and  the  second  assignment  proves 
no  collusion.  As  for  the  sufficiency  of  evidence, 
that  point  is  ruled  by  Prichett  v.  Jones  (4  Rawle, 
260).  The  contract  here  was  executory  and  did 
not  pass  the  property. 

[Sharswood,  J.  Prichett  v.  Jones  differs  from 
this  case,  because  here  there  was  evidence  that  the 
materials  belonged  to  the  purchaser.] 

Possession  is  always  a  badge  of  ownership  ;  in 
this  case  the  plaintiff  had  no  possession. 

March  13.  The  Court.  In  this  case  the  Court 
below  ordered  a  non-suit.  The  question  now 
arising  is,  should  the  evidence  have  been  submit- 
ted to  the  jury  ? 

The  defendant  contends  that  the  evidence  fIiows 
the  transaction  was  substantially  an  agreement  by 
which  Roudenbush,  a  wheelwright,  was  to  make 
and  deliver  to  the  plaintiff,  at  a  price  stipulated, 
the  wagon  in  question  ;  but  when  the  defendant 
purchased  it  at  constable's  sale  as  the  property 
of  Roudenbush,  it  was  unfinished,  and  the  plaintiff 
had  neither  paid  for  it  nur  obtained  possession 
of  it.     If  these  were  the  facts,  and  Roudenbush 


had  furnished  the  materials,  it  is  very  clear  that 
the  Court  committed  no  error  in  ordering  the 
non-suit. 

We  think,  however,  this  is  not  the  only  view 
presented  by  the  evidence.  The  testimony  is  not 
very  clearly  stated  in  the  paper-books,  but  as  we 
understand  it,  there  is  some  evidence  going  to 
establish  this  state  of  facts,  to  wit :  (Here  the 
learned  Judge  recite<J  the  facts  as  above  quoted.) 

If  the  jury  should  find  the  alleged  statement  of 
facts  to  be  true,  we  think  it  takes  the  question  of 
legal  fraud  out  of  the  case.  There  had  been  such 
an  exclusive  and  long-continued  possession  of  the 
property  in  the  plaintiff  that  his  title  could  only 
be  affected  by  actual  fraud.  There  had  been  an 
open,  visible  change  of  the  possession  of  the  pro- 
perty. When  Roudenbush  removed  out  of  the 
county,  the  plaintiff  had  accepted  it.  After  re- 
taining it  in  his  exclusive  possession  for  some  six 
months,  the  fact  that  under  a  new  contract,  the 
plaintiff  placed  the  unfinished  wagon  in  the  pos- 
session of  the  former  owner,  to  be  finished,  is  no 
fraud  iu  law  on  the  creditors  of  Roudenbush. 
The  jury  should  be  permitted  to  pass  on  the  good 
faith  of  the  whole  transaction  under  proper  instruc- 
tions from  the  Court.  (Dunlap  u  Bpurnonville, 
2  Casey,  72;  McMarlan  v.  English,  24  P.  F. 
Smith,  296.)  The  third,  fourth,  and  fifth  assign- 
ments are  sustained.  As  we  are  not  furnished 
with  a  copy  of  the  record  referred  to  in  the  first 
assignment,  we  are  not  able  to  say  there  was 
error  in  its  rejection.  The  evidence  covered  by 
the  second  assignment  is  irrelevant. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Mercur,  J.  Williams,  J.,  absent. 

[See  Ins.  Co.  r.  Bair  &  Shenk,  antef  126  ;  c/.  R.  R. 
Co.  V.  Shay,  antCf  45.] 


Jan.  '75,  8.  June  7. 

Commonwealfh  ez  rel.  Overseers  of  Porter  v. 

Overseers  of  Jersey  Shore. 

Mandamus — Will  lie  against  Overseers  of  Poor 
to  compel  maintenance  of  pauper — JurisdiC' 
tion  of  Common  Pleas  in  such  cases — Act  of 
14  June,  1836 — Poor  Law — Act  of  13  June, 
1836 — Statutory  remedies — Act  of  21  March, 
1806. 

Mandamas  will  lie  against  the  overseers  of  the  poor 
of  one  district  upon  the  petition  of  those  of  another,  to 
compel  tlie  reception  and  mainteDanoe  of  a  pauper, 
under  an  order  of  removal  made  by  justices  of  the 
peace  under  the  Act  of  13  Jane,  1836. 

Courts  of  Common  Pleas  have  jurisdiction  in  such 
cases. 

The  penalty  prescribed  by  the  Act  of  13  June,  1836, 
for  a  refusal  to  receive  paupers  under  an  ordt^r  of  re- 
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moval  is  not  BQch  a  statutory  remedy  as  is  contem- 
plated bj  the  Act  of  21  March,  1806|  refusing  a  c<»nmoii 
law  remedy  where  one  exists  by  statute. 

Error  to  the  Common  Pleas  of  Ljeomiug 
County. 

Petition  for  a  mandamus  filed  bj  the  Overseers 
of  the  Poor  of  Porter  Township  ajrainst  the 
Overseers  of  the  Borough  of  Jersey  Shore,  both 
of  Lycoming  County,  setting  forth  that  on  No- 
vember 20th,  1874,  two  justices  of  the  peace  of 
said  county,  after  a  hearing,  granted  an  order  un- 
der their  hands  and  seals,  authorizing  and  direct- 
ing the  petitioners  to  remove  one  Rebecca  De- 
shera,  a  pauper,  from  the  poor  district  of  Porter 
to  that  of  Jersey  Shore,  and  requiring  the  Over- 
seers of  Jersey  Shore  to  receive  and  provide  for 
this  pauper,  whose  place  of  settlement  they  ad- 
judged to  be  in  the  latter  place;  that  in  pursu- 
ance of  this  order  the  petitioners  on  Nov.  21st, 
1874,  took  the  pauper  to  the  Overseers  of  Jersey 
Shore,  presented  to  them  the  order  of  removal, 
and  demanded  that  they  should  take  charge  of 
and  provide  for  her;  that  the  respondents  re- 
fused to  receive  the  pauper  or  to  make  any  pro- 
vision for  her  support,  and  refused  so  to  do,  by 
reason  whereof  the  petitioners  had  suffered  dam- 
age, for  which  they  had  no  specific  legal  remedy. 

A  rule  was  granted  on  the  respondents  to  show 
cause  why  a  mandamus  should  not  be  issued 
against  them  as  prayed  for.  To  this  they  made 
return  to  the  effect  that  the  Court  had  no  juris- 
diction in  the  case  presented  by  the  petition  ;  that 
there  was  a  specific  statutory  remedy  which  was 
exclusive  of  all  others  ;  that  the  Common  Pleas 
had  no  jurisdiction  in  any  case  over  overseers  of 
the  poor,  such  jurisdiction  being  vested  by  statute 
exclusively  in  the  Quartei*  ^ssions;  that  the 
pauper  never  had  any  legal  settlement  in  Jersey 
Shore,  and  they  averred  that  the  sole  object  of  the 
proceedings  was  to  cast  on  the  respondents  the 
trouble  of  proving  the  legal  settlement  of  the 
pauper. 

The  Court  below  (Gamble,  P.  J.)  discharged 
the  rule,  holding,  first,  on  the  authority  of  Di- 
rectors, etc.  V.  Malany  (14  Sm.  144),  and  Dela- 
ware V,  Greenwood  (16  Sm.  63),  that  the  Court 
of  Quarter  Sessions,  under  the  Act  of  1835,  had 
exclusive  jurisdiction  of  all  cases  between  contend- 
ing districts  relating  to  the  support  of  the  poor ; 
and  secondly,  that  as  the  Act  of  13  June,  1836, 
prescribed  a  remedy  against  offending x)verseers, 
that  remedy  was  by  the  Act  of  21  March,  1806, 
exclusive. 

To  this  ruling  the  petitioners  took  this  writ  of 
error,  assigning  for  error  the  discharge  of  the 
rule. 

E.  H.  Martin  and  R.  P.  Allen  (with  them 
James  M.  Gamble),  for  plaintiffs  in  error. 

The  Act  of  14  June,  1836  (Purd.  Dig.  989, 
pi.   1),  vests  in  the  Common  Pleas  power  "  to 


issue  writs  of  mandamus  to  all  officers  and  magis- 
trates" in  their  resj)ective  counties  "  or  in  and  for 
any  township,  district,  or  place  within  said  coun- 
ty." That  overseers  of  the  poor  are  within  the 
terms  of  this  act  is  unquestionable,  they  being 
township  or  borough  officers. 

The  writ  will  be  granted  whenever  the  appli- 
cant shows  a  specific  legal  right  and  the  absence 
of  a  specific  legal  remedy. 

Com'th  r.  Rosseter,  2  Binn.  260. 
James  v.  Backs  Co.,  1  Harris,  76. 

The  penalty  prescribed  by  the  Act  of  1836  is 
not  a  remedy,  which  may  be  defined  to  be  the 
means  of  enforcing  a  right,  but  a  punishment  io- 
flicted  for  the  violation  of  the  law. 

Mandamus  is  the  proper,  and,  in  fact,  the  only 
adequate  remedy  for  compelling  the  performance 
of  a  ministerial  duty,  such  as  the  present. 
High  on  Extraordinary  Remedies,  230. 

And   this  is  so,  although  a  penalty  be  pre* 
scribed  by  statute  for  a  failure  to  perform  it 
Thomas  v,  Com'th,  8  Casey,  222. 
flamiitou  r.  Pittsburg,  10  Casey,  496. 

H.  C.  Parsons  (with  him  P.  D,  Bricker), 
contra. 

Exclusive  jurisdiction  in  all  matters  relating 
to  the  maintenance  of  paupers  is  vested  by  the 
Act  of  1836,  supra,  in  the  Court  of  Quarter  Ses- 
sions of  the  proper  county.  This  was  laid  down 
in  Nippenose  v.  Jersey  Shore  (12  Wr.  402), 
and  followed  in  Directors  v.  Malany  (14  Sm 
148). 

The  penalty  prescribed  by  this  Act  was  recog- 
nized in  Overseers  of  Sugarloaf  v.  Schuylkill 
County  (8  Wr.  483)  as  the  sole  remedy  for  a  vio- 
lation of  its  provisions. 

Under  the  Act  of  21  March,  1806,  supra,  where 
a  remedy  is  provided  by  statute,  it  alone  can  bo 
pursued. 

Crisswell  v,  Clngh,  3  Watts,  330. 
Spigelmoyer  v.  Walter,  3  W.  &  8.  640. 
Com'th  r.  Wellsboro  &  Tioga  Co.,  11  C.  152. 

Oct  10.  The  Court.  The  Court  of  Common 
Pleas  has  power  to  issue  writs  of  mandamus  '  to 
all  officers  and  magistrates,  elected  or  appointed 
in  and  for  the  respective  county,  or  in  or  for  any 
township,  district,  or  place  within  such  county, 
and  to  all  corporations  being  or  having  their 
chief  place  of  business  within  such  county."  (Act 
14  June,  1836,  §  18.)  Overseers  of  the  poor  are 
officers  elected  in  the  several  townships  or  dis- 
tricts for  the  poor,  and  are  therefore  subjects  of 
this  high  power,  unless  special  jurisdiction  has 
been  conferred  upon  the  Court  of  Quarter  Sessioos 
in  respect  to  the  subject  matter,  or  a  special 
remedy  has  been  provided  by  statute,  or  an  ade- 
quate remedy  otherwise  exists.  The  Quarter  Ses- 
sions has  no  power  to  enforce  the  acceptance  of  a 
pauper  under  an  order  of  removal,  that  has  not 
been  appealed  from.     The  provision  of  the  poor 
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law  imposing  a  penalty  of  twenty  dollars  under 
the  18th  section^  to  be  recovered  before  a  magis- 
trate onder  the  43d  section,  is  not  a  remedy  to  en- 
fofoe  performance  of  the  duty.  It  is  but  a  pun- 
it^meni  for  n  on -performance.  A  remedy  is  that 
which  is  used  to  enforce  a  right  or  the  perform- 
ance of  a  duty,  and  unless  it  reachcR  the  end  in- 
tended, and  actually  compels  performance  of  the 
daty,  it  is  not  adequate.  The  duty  of  maintenance 
being  ascertaiued  judicially,  it  is  the  right  of  the 
township  procuring  the  order  of  removal  to  have 
it  exeonted,  and  the  duty  of  the  township  to 
which  the  removal  is  made,  to  receive  and  main- 
tain the  pauper.  This  duty  must  be  enforced  in 
the  interests  of  humanity  and  justice.  A  penalty 
may  punish  the  wrong  of  the  officer,  but  does  not 
enforce  the  duty  of  the  township  to  receive  and 
maintain.  After  payment  of  the  penalty  the  duty 
fitill  remains,  otherwise  the  right  of  the  removing 
township  is  without  remedy,  and  the  pauper  is  not 
maintained  and  cared  for,  and  suffers  in  the  inhu- 
man contest.  So  remorseless  often  ar^  avarice 
and  meanness,  they  will  pay  the  penalty  to  escape 
the  heavier  duty  of  continued  support.  It  cannot 
be  said,  therefore,  that  the  provision  of  the  18th 
section  for  a  penalty  is  either  an  adequate  remedy, 
or  a  statutory  remedy  which  alone  can  be  pur- 
sued, according  to  the  Act  of  1806. 

It  remains  to  inquire  into  the  appropriateness 
of  the  remedy  by  mandamus.  The  law  as  to  the 
exercise  of  the  power  to  issue  the  writ  is  pretty 
well  settled.  There  must  be  a  specific  legal  right 
and  the  want  of  a  specific  legal  remedy.  Where 
the  legal  right  has  not  been  ascertained,  or  a 
remedy  exists  sufficient  to  enforce  the  right 
claimed,  the  writ  of  mandamus  will  not  be 
granted.  It  is  a  high  prerogative  writ,  to  be  used 
rather  as  a  last  resort  than  a  common  mode  of 
redress.  Hence  the  Court  granting  it  will  be 
careful  to  examine  the  circumstances,  and  will  ex- 
ercise a  sound  discretion  in  doing  so.  (See  the  fol- 
lowing cases :  Commonwealth  t;.  Rosseter,  2  Bin- 
ney,  360 ;  Commonwealth  v,  Mitchell,  Clark  et 
al,  2  Penna.,  617;  Hester's  Case  2  W.  4  S. 
416  ;  Reading  v.  Commonwealth,  1  Jones,  196  ; 
James  u  Bucks  Co.,  I  Harris,  72 ;  Heffuer  v. 
Commonwealth,  4  Casey,  108.) 

An  examination  of  this  case  will  show  that  the 
writ  ought  to  have  been  g**anted.  There  was  a 
regular  warrant  of  removal  granted  by  two  jus- 
tices, finding  that  the  pauper  had  become  charge- 
able upon  Porter  Township  for  temporary  relief; 
that  she  had  not  gained  a  legal  settlement  therein ; 
adjudging  that  her  last  place  of  legal  settlement 
was  the  poor  district  of  Jersey  Shore,  and  com- 
manding the  Overseers  of  the  Poor  of  Jersey 
Shore  to  receive  and  provide  for  her.  These  over- 
seers refused  to  receive  the  pauper,  but  did  not 
appeal  from  the  order  of  removal ;  and  in  their 
answer  to  the  petition  for  the  mandamus  make  no 


denial  of  the  facts,  but  in  effect  demur  to  the  right 
to  have  the  writ.  But  the  overseers  of  the  poor 
had  no  right  to  refuse  to  accept  the  pauper  under 
a  regular  order  of  removal.  The  judgment  of  the 
j.a6tices  was  conclusive  until  regularly  reversed  on 
an  appeal,  and  its  effect  was  to  relieve  Porter 
Township  from  the  duty  of  support  In  the  face 
of  this  order  the  Overseers  of  Porter  could  not 
continue  to  maintain  the  pauper.  Humanity  and 
justice,  therefore,  demanded  that  while  the  order 
continued  in  force,  the  duty  of  maintenance  should 
fall  upon  Jersey  Shore.  If  aggrieved,  Jersey  Shore 
had  a  remedy  by  appeal,  the  pauper  was  not  to  suf- 
fer meanwhile.  The  conclusiveness  of  the  order  is 
established  by  Sugar  Loaf  u  Directors  of  the  P&ov 
of  Schuylkill  (8  Wright,  481);  Directors  of 
Schuylkill  u  Overseers  of  Montour  (Ibid  ,.  484) ; 
Overseers  of  Nippenose  v.  Overseers  of  Jersey 
Shore  (12  Wright,  402).  An  action  on  the  case 
would  not  lie  on  behalf  of  the  pauper  to  enforce 
the  order,  and  a  verdict  for  damages  would  be  no 
proper  substitute ;  and  what  would  l)ecome  of  the 
pauper  in  the  mean  time,  or  who  would  undertake 
her  cause.  The  writ  of  mandamus  is  the  only 
remedy  left,  and  it  is  clearly  applicable  (Common- 
wealth exrel.  Thomas  o.  ComiuiHsioiiers  of  A  He* 
gheny,  8  Casey,  222;  Borough  of  Uniontown  u 
Commonwealth,  10  Casey,  293;  Hamilton  v, 
Pittsburgh,  10  Casey,  496;  Howe  u  Commis- 
sioners, 11  Wright,  361.) 

We  think  the  learned  Judge  below  erred  in 
refusing  the  mandamus,  and  that  legal  right,  as 
well  as  justice  and  humanity,,  required  him  to 
compel  the  Overseers  of  the  Poor  of  Jersey  Shore, 
by  mandamus,  to  perform  the  duty  of  receiving 
and  maintaining  the  pauper  cast  upon  them  by 
the  order  of  removal. 

The  judgment  refusing  the  writ  is  therefore 
reversed,  and  a  procedendo  awarded ;  and  the 
record  is  ordered  to  be  remitted  for  this  purpose. 

Opinion  by  Agnew,  C.  J.  Shabswood  and 
Williams,  JJ.,  absent 


©uarter  g^essiotts. 


Conunonwealih  v.  Miller.        Jan.  6. 

Insolvent  Laws — A  discharge  under  the  ilth 
Section  of  Act  of  June  16,  1836,  does  not  re- 
lievefrom  payment  of  weekly  sum  for  sup- 
port of  bastard  child  unUer  order  of  a  Court 
of  Quarter  Sessions. 
Bule  for  an  attachment. 
The  defendant  was  convicted  in  this  Court  of 

the  offeuce  of  **  fornicatiou  and  bastardy,"  and 
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was  sentenced  to  pay  the  costs  of  prosecution, 
the  Ijing-in  expenses  of  the  woman,  and  the  sara 
of  $2  50  per  week  for  the  support  of  the  child ; 
to  give  security  for  the  said  weekly  payments,  and 
to  stand  committed  until  the  sentence  was  com- 
plied with.  He  was  thereupon  Committed  to 
prison.  He  failed  to  comply  with  any  part  of 
the  sentence. 

Afterwards  he  was  discharged  from  imprison- 
ment by  virtue  of  a  proceeding  under  the  insol- 
vent laws  of  the  State. 

Upon  November  29th,  1876,  an  affidavit  was 
presented  to  the  Court,  setting  forth  the  above 
facts,  and  further,  that  since  defendant's  discharge 
he  had  incurred  an  obligation  to  pay  certain 
weekly  sums  accruing  since.  The  Court  there- 
upon granted  an  attachment,  which  upon  Dec. 
2d,  1876,  was  set  aside  and  the  present  rule 
granted  in  its  place. 

Howell  and  Mann^  for  the  rule. 

Jermorif  contra. 

Jan.  13.  TheCourt.  The  insolvent  laws  of  this 
Commonwealth  dischargetbedefendan  t  from  arrest 
as  to  any  indebtedness  accrued  against  him  to 
the  date  of  the  assignment  of  his  property.  Prior 
to  the  Act  of  16th  June,  1836,  §47,  a  defendant 
imprisoned  under  sentence  of  a  Court  of  Quarter 
Sessions  for  fornication  and  bastardy  could  not 
be  discharged  under  the  insolvent  laws,  and  the 
relief  thereby  provided  extended  only  to  such  as 
was  granted  to  other  insolvent  debtors.  He  is 
obliged  to  make  application  and  conform  to  all 
the  provisions  in  relation  to  them. 

The  sentence  of  the  Court  is  not  to  pay  an 
accumulated  sum,  but  simply  a  certain  sum  per 
week  for  the  support  of  the  child.  This  sentence 
cannot  be  compounded  or  capitalized,  nor  could 
a  dividend  from  the  insolvent  estate  be  declared 
upon  it,  or  an  action  maintained  against  defend- 
ant for  the  sums  decreed  to  be  paid  in  the  future. 
It  is,  therefore,  no  more  a  discharge  of  the  obli 
gation  imposed  by  tlie  sentence,  than  it  would  be 
of  the  obligation  or  duty  to  support  a  child  born 
in  lawful  wedlock. 

In  Newhouse  v.  The  Commonwealth  (5  Whar- 
ton, 82),  which  was  a  sentence  that  the  defendant 
pay  a  certain  sum  per  week  for  the  support  of  his 
wife  whom  he  had  deserted,  the  Court  said  that 
the  order  of  the  Insolvent  Court  affected  nothing 
but  the  payments  then  due,  and  did  not  discharge 
him  prospectively  from  duties  to  accrue.  For 
the  latter  he  remained  liable  by  force  of  the  sen- 
tence as  if  he  had  not  become  an  insolvent  debtor. 
So  in  England  it  has  been  held  in  Davies  u  Arnott 
(11  E.  C.  L.  R.  83),.  that  the  obligors  or  sureties 
on  a  bastardy  bond,  discharged  by  the  Insolvent 
Court,  are  still  liable  for  money  accruing  suljse- 
qnently. 

When  the  law  gave  the  Court  of  Quarter  Ses- 
sions power  to  sentence  the  offeuder  for  the  crime 


referred  to,  it  never  was  intended  that  its  sentence 
or  the  punishment  thereby  decreed,  whilst  sound- 
ing as  a  pecuniary  penalty  should  be  set  aside  by 
an  appeal  to  another  court,  and  a  discharge  per- 
haps without  payment  of  any  sum.  If  we  were 
to  hold  the  insolvent's  discharge  an  extinguish- 
ment or  revocation  of  the  sentence — which  is 
substantially  what  we  are  now  asked  to  do — it 
would  be  giving  the  Insolvent  Court  power  to 
revoke  the  sentence  or  judgment  of  the  Quarter 
Sessions,  which,  not  being  the  Appellate  Court,  it 
cannot  do.  To  sustain  soch  a  doctrine  would  be 
to  make  a  mockery  of  punishment,  and  to  sub- 
rait  the  sentence  and  decree  of  this  tribunal  to 
the  voluntary  action  of  the  defendant. 

The  rule  for  the  attachment  is  therefore  made 
absolute. 

Opiuioo  by  Elcook,  J. 


(Common  ^lta^—%a!a>. 


C.  p.  No.  1.  Jan.  13. 

Bnokioan  v.  Jones,  Chief  of  Police,  et  al. 
Trover — Capias  ad  respondendum — Freeholder 

— Defective  affidavit  —  Practice  —  Fine  for 

improper  issuing  of  writ  against  freeholder — 

Act  of  March  20,  1725. 

Rule  to  abate  writ  of  captor  ad  respondendum. 

This  was  an  action  of  trover,  and  the  defendants, 
one  of  whom  was  chief  of  police,  and  the  other 
a  detective  officer,  had  been  arrested  on  a  capias. 
The  affidavit  to  hold  to  bail  set  forth  that  de- 
fendants had  taken  possession  of  certain  goods 
and  chattels  in  possession  of  plaintiff  of  the  value 
of  $500,  and  refused  to  deliver  the  same  to  plain- 
tiff, but  had  converted  them  to  their  own  use. 

The  defendant,  Jones,  appeared  before  the  Court 
and  proved  himself  to  be  a  freeholder. 

A  plea  of  misnomer  was  entered  on  behalf  of 
the  other  defendant,  Umstead. 

Shapley,  for  rule.  The  affidavit  is  insufficient, 
as  it  fails  to  state  the  circumstances  under  which 
the  goods  were  taken  and  converted  to  defendant's 
use.  Under  the  Act  of  March  20,  1725  (Purd. 
Dig.  48,  pi  45),  the  defendant  being  a  freeholder 
is  entitled  to  have  the  writ  abated  and  be  allowed 
30  shillings  costs. 

W.  H.  Redheffer,  contra. 

The  Court.  Writ  abated  as  to  defendant 
Jones,  with  an  allowance  of  30  shillings  costs, 
and  defendant  Umstead  discharged  on  common 
bail. 
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C.  P.  No.  3.  Dec.  12, 1876. 

Commonwealth  to  the  use  of  P.  HcLane  et  al.  y. 
B.  0.  Severn,  Adm'r  of  James  Dugan,  deceased. 
Decedents^  estates  —  Surety  upon    administra' 
lion  bond — Limitation  of  liability  as  against 
his  heirs  —  In  order  to  recover  against  the 
heirs  of  surety  the  action  must  be  commenced, 
or  a  copy  or  written  statement  filed  within 
five  years  after  his  death — Act  of  February 
24,    1834 — Statutes,  of  limitaiUm    when  the 
Commonvxahh  is  only  nominal  plaintiff. 
Sur  demurrer  to  replication. 
In  1853  James  Dugan  became  surety  in  the 
bond  of  the  administratrix  of  Henry  McLane's 
estate.     In  1854  the  account  of  the  administra- 
trix was  con  firmed  and  a^ertain  sum  was  invested ; 
the  interest  thereon  to  be  paid  to  H.  McLane  for 
life,  and  upon  her  death  the  principal  was  to  be 
distributed  to  the  heirs  of  Henry  McLane.    In 
1856    Dugan,  the    surety,   died,  and    in   1869 
McLane's  widow  died ;  default  was  made  in  the 
payment  of  the  principal  sum  invested  for  the 
heirs;    whereupon  Uiey  brought  suit  upon    the 
ciffieial  bond  in  1872  against  the  administrators 
of  Dugan,  the  surety  in  the  bond,  and  recovered 
a  judgment  in  1875.     A  sci.fa.  was  then  issued 
against  the  heirs  of  Dugan   to  charge  the  real 
estate  of  Dugan,  in  the  tiands  of  hi^  heirs,  with 
this  debt. 

To  this  sci.fa,  Mary  Mullen,  an  heir  of  Dugan, 
pleaded :  **  That  no  action  was  brought  on  the 
said  bond  within  five  years  after  the  decease  of  the 
said  James  Dugan,  nor  was  any  copy  or  particu- 
lar written  statenient  of  said  bond  filed  io  the 
prothonotary's  office  of  said  county  within  the 
said  period  of  ^ye  years  from  said  decease." 

To  this  the  plaintiff  replied:  **The  cause  of 
action  in  said  writ  of  scire  facias  did  accrue  to 
the  said  plaintiff  within  five  years  next  before  the 
issuing  of  said  writ  of  scire  facias,"  concluding  to 
the  country. 

Defendant  demurred,  assigning,  inter  alia,  the 
following  reason  :  **  The  said  plaintiff  in  his  re- 
plication neither  admits  nor  denies  '  that  no  action 
was  brought  on  said  bond  within  five  years  after 
the  decease  of  the  said  James  Dugan,  nor  was  any 
copy  or  particular  written  stMtemeut  of  said  bond 
filed  within  the  said  five  years'  as  set  forth  and 
alleged  in  defendant's  plea." 
Brightly,  for  the  demurrer. 
The  Act  of  Feb  24,  1834,  §  24  (Purd.  Dig., 
422,  pi.  88),  has  not  been  complied  with  by 
plaintiff.  No  action  was  brought  on  the  bond, 
nor  was  a  copy  or  particular  written  statement 
filed."*"     This  is  fatal  to  plaintiff's  claim. 

♦  The  pection  of  the  Act  referred  to  is  as  follows : 
^No  debtH  of  a  decedent,  except  they  be  secured  by 
mortgage  or  Jodgmeiit,  shall  remain  a  lien  on  the  real 
estate  of  saoh  decedent  longer  than  five  years  after  the 
decease  of  savh  debtor,  unless  an  action  for  the  re- 


Kerper  v.  Hoch,  1  W.  14. 

Qnigley  v.  Beatty,  4  Id.  22. 

Commonwealth  v.  Pool,  6  Id.  82. 

Bailey  v.  Bowman,  6  W.  &  S.  119. 

Wallace's  Appeal,  5  Penna.  St.  103. 

Loomis's  Appeal,  29  Id.  237. 
Mclntyra,  contra,  cited — 

Shearer  et  ah  v.  Broinley  et  al.,  26  Sm.  300. 
And  contended,  further,  that  the  suit,  being  in 
the  name  of  the  Commonwealth,  cannot  be  barred 
by  any  statute  of  limitations. 

C.  A.  Y. 
December  16, 1876.  The  Court  (after  stating 
the  facts)  :  It  is  not  necessary,  in  our  view  of  this 
case,  to  consider  the  contingent  liability  of  the 
surety  in  the  bond  of  the  administratrix  to  be  a 
*'  debt"  strictly  so  called,  and  if  the  case  turned 
upon  this  point  alone,  we  would  incline  to  the 
opinion  that  the  terms  of  the  statute  did  not  ap- 
ply until  a  judgment  had  been  obtained  in  a  suit 
upon  the  bond;  but  the  language  of  the  Act,  in 
its  concluding  paragraph,  requires  us  to  give  to 
it  a  broader  construction,  in  order  that  we  may 
reach  its  true  meaning  and  intent. 

Not  only  shall  no  debt,  strictly  so  called,  re- 
main a  lien,  unless  perpetuated  in  the  mode  indi- 
cated in  the  Act,  but  also  no  prospective  claim, 
whether  '*  upon  bond,  covenant,  debt,  or  demand," 
when  the  same  is  not  payable  within  five  years. 

It  has  been  contended  that  an  administrn tor's 
bond  only  at  best  creates  a  contingent  liability, 
and  that  such  a  case  does  not  fall  within  the  mean- 
ing of  the  Act,  but  a  covenant  may  or  may  not 
be  broken,  and  debts  and  other  demands  may  also 
be  but  contingent,  so  that,  if  the  true  construction 
narrows  the  terms  of  the  Act  to  present  liabilities 
payable  in  the  future,  then  the  word  **debt,"  in 
the  first  paragraph  of  the  law,  would  seem  to 
cover  every  case  intended  to  be  reached  by  the 
law.  The  conclusion  at  once  proves  that  the  leg- 
islature intended  something  more  than  the  exist- 
ence of  a  present  liability.  When  we  consider 
that  the  ol»ject  of  this  law  was  to  destroy  secret 
claims,  which,  after  the  lapse  of  years,  might  sud- 
denly be  produced,  to  the  destruction  of  the  heirs 
of  an  estate,  and  when,  as  was  said  by  Chief  Jus- 
tice Gibson,  the  heir,  by  reason  of  the  expendi- 
ture of  money  upon  improvements,  etc.,  might  be 
looked  upon  almost  as  an  equitable  purchaser  for 
value  of  the  estate,  we  can  easily  reach  the  con- 
clusion that  just  such  a  debt  as  this  has  [)roved 


oovery  thereof  shall  be  commenced  ani  duly  prose- 
cuted against  his  heirs,  ezecutor8,  or  administrators, 
within  a  period  of  five  years  after  hl.s  decease,  or  a 
copy  or  particular  written  statement  of  any  bond,  cove- 
nant, deht  or  demand,  where  the  same  is  not  payable 
within  the  said  period  of  five  years,  shall  be  filed 
within  the  said  period  of  five  jearx  in  the  office  of  the 
prothonotary  of  the  connty  where  the  real  estate  to  be 
charged  is  situated  ;  and  then  to  he  a  lien  only  for  the 
period  of  five  years  after  said  bond,  covenant  debt,  or 
demand  becomes  due. " 
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itself  to  be,  though  contingent,  is  within  the  mean- 
ing of  the  law,  notice  of  the  existence  of  which 
ought  to  have  been  given  by  filing  a  copy  thereof 
within  five  years,  as  specified  in  the  statute. 

There  is  nothing  unreasonable  in  the  coastrnc- 
tion  contended  for,  because  the  knowledge  of  con- 
tingent liabilities  is  presumed  to  be  with  those 
who  may  have  a  prospective  claim  upon  the 
Mtate  of  a  deceased  man,  of  which  his  heirs  and 
also  purchasers  may  be  entirely  ignorant. 

We  have  not  overlooked  the  argument  of  coun- 
sel, based  upon  the  fact  that  this  suit  is  in  the 
name  of  the  Commonwealth,  and  therefore  cannot 
be  barred  by  any  statute  of  limitations ;  that  argu- 
ment might  be  considered  if  the  State  had  any 
beneficial  interest  in  this  suit,  but  when,  in  an 
official  bond,  the  Commonwealth  is  simply  the 
legal  plaintiff,  we  will  look  at  the  rights  of  those 
who  are  the  equitable,  it  is  true,  but  also  the  real 
plaintiffs  in  the  cause.  If  they  are  barred  by  the 
statute,  the  technical  intervention  of  the  Common- 
wealth cannot  destroy  the  legal  effect  of  her  own 
statute. 

Judgment  for  defendant  on  demurrer. 


0.  P.  No.  3.  Oct.  21, 1876. 

Brooke  v.  Alexander.  Bush  &  Atkinson. 

Limited  partnership — Insolvency —  Creditors — 
Special  partner — Act  of  March  21,  1836 — 
Section  23,  postponing  special  partner  to 
creditors,  can  be  invoked  only  by  creditors 
themselves — In  a  suit  by  special  partner 
against  the  firm  to  recover  his  contribution, 
the  Act  is  no  bar  to  judgment,  notwithstanding 
creditors  remain  unpaid. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  a  promissory  note  made  by  de- 
fendants to  the  plaintiff.  The  affidavit  of  defence 
set  forth  that  the  late  firm  of  Alexander,  Bush  & 
Atkinson  was  composed  of  the  plaintiff,  as  special 
partner,  and  the  defendants  as  genera]  partners. 
The  limited  partnership  was  formed  December  31, 
1873,  and  was  to  continue  for  two  years.  In 
June,  1875,  the  partnership  became  insolvent, 
and  the  partners  compromised  with  their  credi- 
tors by  giving  notes.  On  September  23,  1876, 
they  gave  to  plaintiff  their  notes,  amounting  to 
$12,660,  in  full  settlement  of  his  interest  as  spe- 
cial partner.  He  had  contributed  $20,000  to  the 
capital.  The  notes  given  to  their  creditors  they 
had  met  except  one  of  about  $1500,  due  Septem- 
ber 15, 1876.  To  the  special  partner,  on  account 
of  his  notes,  the  defendants  had  paid  $7700. 
When  the  note  sued  upon  became  due,  defendants 
failed  to  meet  it,  being  also  unable  to  pay  the  in- 
stalments due  their  creditors. 

The  affidavit  averred  that  under  the  law  regu- 


lating limited  partnerships,  the  plaintiff  had  no 
right  to  recover  on  this  note  until  all  the  creditors 
of  the  partnership  are  first  paid. 

Walter  J,  Budd  showed  cause. 

The  Act  of  March  21,  1836,  §  23  (Purd.  Dig. 
938,  pi.  25),  expressly  provides  that "  in  case  of 
the  insolvency  or  bankruptcy  of  the  partnership, 
no  special  partner  shall,  under  any  circumstance, 
be  allowed  to  claim  as  a  creditor  until  the  claims 
of  all  the  other  creditors  of  the  partnership  shall 
be  satisfied." 

F.  Carroll  Brewster,  for  the  rule. 

That  Act  protects  the  creditors,  and  if  it  is  to 
be  invoked  against  the  plaintiff  here,  they  must 
do  it.     The  defendants  have  no  defence  to  this 


note. 


Nov.  21,  1876.    Bule  absolnta 


C.  A.  V. 


C.  P.  No.  4.  Dec.  18. 

Ledger  Building  Association  v.  Cook  et  ux. 
Infant — Lunatic — Committee — Minority  as  a 

defence  is  a  personal  privilege,  and  as  the  com' 

mittee  of  a  lunatic  is  a  personal  representative, 

it  may  be  made  available  by  him^ 

Rule  for  a  new  trial. 

This  wasVn  action  of  scire  facias  on  a  mort- 
gage given  by  Henry  C.  Cook  and  Mary  E.  F. 
his  wife,  on  the  property  of  the  wife.  Judgment 
had  been  obtained  in  default  of  an  appearance  on 
two  returns  of  nihil  It  was  afterwards  dis- 
covered, under  a  commission  de  lunatico  inqui- 
rendo,  that  the  wife  was  lunatic ;  and  her  com- 
mittee having  caused  himself  to  be  substituted  on 
the  record,  succeeded  in  having  the  judgment 
opened  as  to  her,  on  the  ground  that  Mrs.  Cook, 
at  the  time  of  executing  the  mortgage,  was  a 
minor. 

On  the  trial,  before  Briggs,  J.,  the  defendant 
offered  to  prove  that  Mary  B.  F.  Cook,  at  the 
time  of  execution  of  the  mortgage,  was  a  minor. 
The  plaintiff  objected,  on  the  ground  that  it  was 
not  competent  for  the  committee  of  a  lunatic  to 
avoid  the  mortgage  on  the  ground  of  minority, 
when  the  said  liinutic  before  becoming  non  compos 
mentis,  and  after  attaining  full  age,  had  never 
attempted  to  avoid  the  mortgage.  Objection 
overruled  and  evidence  admitte<i. 

The  plaintiff,  on  the  trial,  submitted  in/er  a/ta 
the  following  points:  (2)  That  if  the  jury  find 
from  the  evidence  that  Mary  E.  F.  Cook  was  not 
of  full  age  when  she  executed  the  mortgage,  that 
she  became  a  lunatic  after  she  attained  the  age  of 
21  years;  and  that,  after  she  attained  that  age, 
and  before  she  became  a  lunatic,  she  did  nothing 
to  avoid  the  mortgage,  it  is  not  competent  for 
her  committee  to  object  to  the  validity  of  the 
mortgage  on  the  ground  that  she  was  under  the 
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n^e  of  21  years  at  the  time  she  executed  it.  Be- 
fused.  (3)  That  if  the  jnry  believe  from  the 
evidence  that  Mary  E.  F.  Cook,  before  she  ex- 
ecuted the  mortgage,  with  a  view  to  induce  the 
plaintiff  to  loan  the  mortgage-money,  made  oath 
tliat  she  was  of  full  age,  and  that  she  afterwards 
received  the  moneys  of  the  plaintiff  on  the  secu- 
rity of  the  mortgage,  it  is  not  competent  for  her 
committee  to  object  to  the  validity  of  the  mort- 
gage on  the  ground  that  she  was  under  the  age 
of  21  years  when  she  executed  it.     Befit sed. 

There  was  a  verdict  for  the  defendant,  Mary 
E.  P.  Cook. 

G.  W.  Thorn  (with  whom  was  John  White), 
for  the  rule. 
J,  A,  Simpson,  contra. 

C.  A.  V. 
Dec.  30.  The  Court.  The  question  here  is, 
can  the  committee  of  an  infant  lunatic  plead  the 
lunatic's  infancy  in  avoidance  of  her  mortgage 
made  during  infancy?  It  was  ruled  at  the  trial 
that  he  could. 

It  is  held  that  the  privilege  of  infancy  is  a  per- 
sonal privilege,  of  which  the  minor  alone  can 
lake  advantage  (Knns's  Executors  v.  Young,  10 
Casey,  62);  or  his  personal  representatives  or 
privies  in  blood  (Hussey  v  Hewetl's  Executors,  9 
Mass.  100;  Jefford's  AdmVs  v.  Ringgold,  6  Ala. 
544).  Surely  the  committee  is  a  personal  repre- 
sentative. The  avoidance  is  pleaded  in  the 
lunatic's  personal  right,  and  it  is  held  that 
actions  for  purposes  of  remedy  merely,  may  be 
prosecuted  and  defended  under  the  general  autho- 
rity of  the  committee.  (Klohs  r.  Reifsnyder, 
11  P.  F.  Smith,  243.) 
Kule  discharged. 
Opinion  by  Brigos,  J. 


©rpljans'  ©ourt^ 


Ckarlton's  Estate.  Nov.  22. 

Husband  and  mfe —  Voluntary  separation — 
Desertion — Act  of  May  4,  1855 — Husband, 
living  apart  from  wife  with  her  consent,  may 
claim  as  distributee  of  her  estate  under  the 
Intestate  Act, 

Sur  exceptions  to  adjudication. 
Upon  the  audit  of  the  account  of  the  ad 
ministrator  of  Mary  Ann  Charlton,  deceased,  the 
following  facts  appeared:  The  decedent  was 
originally  married  to  one  Bailey,  by  whom  she 
bad  a  daughter.  After  his  death  she  lived  and 
cohabited  for  a  short  time  with  Mr.  Charlton, 
Vol.  III.— 110 


without  being  married,  by  whom  she  had  a  son. 
He  then,  at  her  request,  left  her,  and  went  to 
live  in  Hollidaysburg,  she  giving  him  at  the  time 
$100.  She  resided  in  Philadelphia.  Some  years 
afterwards,  in  1850,  she  went  to  Hollidajhburg 
and  asked  him  to  marry  her,  because  her  friends 
told  her  that  unless  he  did  *'  the  boy  would  be  no 
lawful  heir."  In  pursuance  of  this  request,  he 
came  to  Philadelphia,  and,  a  marriage  ceremony 
having  been  performed,  he  lived  with  her  about 
three  months;  and  then,  in  1851,  returned  to 
Hollidaysburg.  With  the  exception  of  a  visit  to 
Philadelphia  in  1873,  when  he  saw  the  decedent 
and  inquired  about  their  son,  he  continued  to 
reside  apart  from  her  in  Hollidaysburg,  and  never 
contributed  anything  to  her  support. 

Mrs.  Charlton  died  in  1875,  intestate,  and  Mr. 
Charlton  now  claimed  bis  share  of  the  personal 
estate  of  the  decedent,  under  the  intestate  law. 
The  auditing  Judge  disallowed  this  claim,  holdin  g 
that  by  the  Act  of  May  4,  1855  (Purd.  Dig.  1008, 
pi.  27),  audits  interpretation  in  Wilson  v.  Cour- 
sin  (22  Sm.  306),  his  absence  and  neglect  to  pro- 
vide for  his  wife's  support  deprived  him  of  the 
right  to  claim  any  portion  of  her  personal  estate 
under  the  intestate  law. 

To  this  adjudication  Mr.  Charlton  filed  excep- 
tions. 

Pierce  Archer,  for  the  exceptant. 
The  Act  of  May  4,  1855  (supra),  is  unconsti- 
tutional, impairing  the  obligation  of  a  contract 
of  marriage. 

Ayetflky  v,  Goery,  2  Brewster,  302. 
H.  T,  Hepburn,  contra. 
That  case  was  decided  upon  a  question  touch- 
ing the  realty,  and  is  in  direct  conflict  with  the 
later  decision  of  Wilson  v.  Coursin  (22  Sm.  306). 
The  Court.      We  dififer  from  the  auditing 
Judge  in  thinking  that  the  Act  of  May  4,  1855, 
excluded  the  exceptant  from  any  share  in  the  dis- 
tribution of  the  estate  of  the  decedent.     There 
was  apparently  an  amicable  separation,  and  we 
fail  to  find  any  evidence   of  wilful  neglect  or 
cruelty.     This  should  have  been  made  to  clearly 
appear,  and  in  the  absence  of  such  }iroof  Charlton 
must  be  admitted  to  share  in  the  distribution. 
Exceptions  sustained.     O'Brien,  J.,  dissents. 
[See  Plant's  Appeal,  2  Wkbklt  Notes,  501.] 


Sndam's  Estate.  Dec.  18. 

Jurisdiction  of  register,  and  OrpHians*  Court-^ 

Practice — Letters  testamentary  not   revoked 

except  on  appeal  from  register, 

Sur  petition  and  citation  to  show  canse  why 
letters  testamentary  should  not  Le  revoked,  and 
answer  and  plea  tliereto. 

The  petition  filed  by  Wellington  Sudam,  sur, 
viving  husband  of  Jane  E.  Sudam,  the  decedent 
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set  forth  that  prior  to  and  at  the  time  of  her 
death,  which  occurred  in  Philadelphia  on  Febru- 
ary 4,  1876,  her  domicil  was  with  the  petitioner 
in  Trenton,  New  Jersey,  and  that  when  she  died 
she  was  merely  visiting  in  Philadelphia ;  that  the 
decedent  was  possessed  of  very  little  property  in 
New  Jersey,  but  that  in  Bucks  County,  Pennsyl- 
vania, she  owned  an  estate  of  the  value  of  $8000 ; 
that  believing  the  decedent  had  died  intestate,  the 
register  of  wills  of  Bucks  County,  at  the  request 
of  this  petitioner,  granted  letters  of  administra- 
tion to  John  M.  Purdy ;  that  on  May  20,  1876, 
one  John  Dickson  presented  to  the  register  of 
wills  of  Philadelphia  County,  a  paper  purporting 
to  be  the  will  of  decedent,  dated  January  28, 
1876,  and  letters  testamentary  were  issued  thereon 
to  the  said  John  Dickson,  who  was  named  therein 
as  executor.  The  petition  averred  that  under  the 
6th  and  7tli  sections  of  the  Act  of  March  15, 
1832  (P.  L.  135),  the  register  of  wills  of  Bucks 
County  has  exclusive  jurisdiction  of  the  probate 
of  said  alleged  will,  and  prayed  that  the  letters 
testamentary  granted  by  the  register  of  wills  of 
Philadelphia,  be  revoked. 

A  citation  having  issued,  the  executor,  John 
Dickson,  and  other  interested  parties  filed  an- 
swers, setting  forth  that  the  said  will  was  duly 
made  and  proved,  and  that  the  decedent  had  not 
lived  in  Trenton  since  November,  1875,  at  which 
time  she  and  her  husband  broke  up  housekeeping 
ia  Trenton. 

On  December  9,  1876,  a  plea  to  the  jurisdiction 
of  this  Court  was  filed,  averring  that  the  granting 
of  letters  testamentary  was  a  matter  within  the 
jurisdiction  of  the  register  of  wills  of  Philadelphia 
County,  from  whose  decision  no  appeal  had  been 
taken. 

2ttu8,  for  the  petitioner. 

Orier,  for  respondents. 

C.  A.  V. 

January  6,  1877.  The  Court  decreed  "that 
the  petition  be  dismissed,  with  leave  to  petitioner 
to  appeal  from  the  decision  of  the  register  of 
wills  in  admitting  to  probate  the  alleged  last  will 
and  testament  of  said  Jane  E.  Sndam,  deceased." 

[See  Van  Dyke's  Estate,  1  Wbkklt  Notbs,  171.] 


0.  0.  Brophy's  Estate.       Dec.  30, 1876. 

Practice  before  Examiner — Attachment  for  re- 
fusing  to  answer  not  granted  until  interlocu- 
tory report  filed, 
Sur  petition  for  attachment. 
A  petition  was  filed  in  this  case  for  a  citation 
to  show  cause  why  an   attachment  against  the 
widow  of  dccedcht  bhould  not  issue  for  contempt 
in    refusing    to    answer  certain  questions  pro- 
pounded to  her  before  an  examiner. 


The  Court.  We  think  the  proper  way  to  pro- 
ceed in  this  case  is  first  for  the  examiner  to  file 
an  interlocutory  report  reciting  the  questions 
which  the  widow  refuses  to  answer  and  asking 
instruction  from  the  Court.     Petition  refused. 

Opinion  by  O'Brien,  J. 

[See  Collins'  Estate,  2  Wbbklt  Notes,  430 ;  Hop- 
pie's  EfiUte,  ante,  79.] 


0.  C.  Loxley'g  Estate.       Oct  16, 1876. 

Will — Bequest,  whether  in  joint  tenancy  or  ten- 

ancy  in  common  —  Lapsed  bequest — Act  of 

March  31,  1812. 

Sur  exceptions  to  auditor's  report. 

Mary  P.  Loxley  by  her  will  bequeathed,  inter 
alia,  as  follows  : — 

"  Whereas  I  have  given  unto  my  frieuds  John  Yard 
Jr.,  and  Charles  Yard  certain  beqae.^td  ....  I  do 
therefore  give,  devise,  and  bequeath  unto  the  said  John 
Yard,  Jr.,  and  Charles  Yard,  all  the  City  of  Philadel- 
phia loans  of  e-  er/  description  now  Btanding  in  ray 
name,  atnoantiug  in  all  to  the  sum  $116,300,  or  the 
equivalent  of  the  same  in  money,  should  I  dispose  of 
the  same  or  any  part  thereof  during  my  lifetime,"  etc. 

John  Yard,  Jr.,  died  insolvent  before  the  testa- 
trix ;  Churles  Yard  survived.  Upon  the  audit  of 
the  account  of  decedent^s  executors,  the  auditor 
reported  that  the  legatees  under  this  provision  of 
the  will  were  tenants  in  common  of  the  bequest 
under  the  Act  of  March  31,  1812  (Purd.  Dig. 
815),  and  therefore  that  the  share  of  John  Yard, 
Jr.,  lapsed  to  the  residuary  estate.  To  this  6nd- 
ing  of  the  auditor  exceptions  were  filed  on  behalf 
of  the  creditors  of  John  Yard,  Jr.,  and  on  behalf 
of  the  executor. 

F.  G.  Brewster,  for  the  excepting  creditors. 
Since  the  bequest  was  to  tenants  in  common, 

one-half  of  it  vested  in  John  Yard,  Jr.,  and  upon 
his  death,  insolvent,  belonged  to  his  estate  for  the 
benefit  of  his  creditors.  The  will  took  efiect  as 
to  the  joint  tenancy  from  its  date  and  the  Act  of 
1812  affected  the  estate  from  the  moment  of  its 
creation. 

Longstrethf  for  the  executor. 

The  whole  bequest  goes  to  the  surviving  joint 
tenant  It  was  a  gift  to  John  Yard,  Jr.,  Charles 
Yard  as  partners  in  business,  and  was  a  nnit  in 
the  mind  of  the  testatrix.  The  bequest  was  to 
a  class,  "  to  my  friends,"  and  the  members  of  the 
class  living  at  the  death  of  the  testatrix,  take  the 
whole  bequest  to  the  class.  In  this  case  Charles 
Yard  is  the  surviving  member  of  the  class. 

G.  W,  Biddle  and  E.  S.  Miller,  for  the  re- 
siduary legatees.  Nothing  ever  vested  in  John 
Yard,  Jr.,  as  tenant  in  common,  since  the  Acts 
preventing  the  lapse  of  legacies  are  only  in  favor 
of  children.  As  to  the  claim  in  behalf  of  Charles 
Yard,  as  surviving  joint  tenant,  Kennedy's  Appeal 
(10  Sfu.  511),  and  the  Act  of  1812  are  con* 
elusive. 
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Nov.  4,  1876.  The  Court.  We  fail  to  dis- 
cover  any  error  in  the  able  and  exhaustive  report 
of  the  auditor,  and  are  clearly  of  the  opinion 
that  the  legacy  to  John  Yard  and  Charles  Yard, 
was  to  them  individually  as  tenants  in  common  ; 
and  that  John  Yard,  Jr.,  having  predeceased  the 
testatrix,  the  legacy  to  him  became  la()sed  and 
passed  to  the  residuary  legatees.  The  exceptions 
are  therefore  dismissed  and  the  report  confirmed. 

Opinion  by  Hanna,  J. 


m.  g).  eirmit  eourt— 
IBquitg. 


Oct  Seas.  '76,  64.  Jan.  6. 

Centennial  Board  of  Finance  v.  Joseph  Patterson 

et  aL  and  George  Eyster,  Assistant  Treasurer 

of  the  Vnited  States. 

Centennial  Exhibition  assets — Disirihidion  of— 
Capital  stock — Dividend — Profits — Bights  of 
stockholders  —  Whether    United    States  has 
priority — Acts  of  Congress  providing  for  the 
Exhibition,   and   incorporating    Centennial 
Board  of  Finance-^  Act  of  Feb.  16,  1876,  ap- 
propriating $1,500,000 — Proviso  for  its  re- 
turn to  the  United  IStates  before  any  **  dividend 
or  percentage  of  the  profits'*^  shall  be  paid  to 
the  stockholders — Interpretation  of — Capital 
stock  to  be  first  paid  to  stockholders. 
Hearing  on  bill  and  answers. 
The  bill  in  equity  filed  by  the  complainant, 
a  corporation  incorporated  by  Act  of  Congress, 
against  Joseph  Patterson  et  aL,  citizens  of  Penn- 
sylvania; John  Gill,  a  citizen  of  New  Jersey; 
the  National  State  Bank  of  Camden,  a  corpora- 
tion nnder  tiie  laws  of  New  Jersey — stockholders 
Id  the  corporation  complainant — and  the  Assist- 
tant  Treasurer  of  the  United  States  at  Philadel- 
phia, set  forth  the  following  facts : — 

By  an  Act  of  Congress  of  3  March,  1871, 
entitled — 

"An  Act  to  provide  for  oelebratin^c  the  One  Hun- 
dredth ADDiversary  of  American  Independence,  by 
holding  an  luteriiational  Exhibition  of  Arts,  Manu- 
factures, and  Prodncts  of  the  Soil  and  Mine,  in  the 
City  of  Philadelphia  and  State  of  Pennsylvania,  in 
the  year  eighteen  hondred  and  seventy-six," 

it  was  enacted  that  a  commission  shonld  be 
appointed  by  the  President  of  the  United  States, 
whose  dnty  it  should  be  to  prepare  and  f^uperin- 
tend  the  execution  of  a  plan  for  holding  an 
Internationa]  Exhibition  in  Philadelphia.  Pro- 
vision was  made  for  notice,  by  a  proclamation 
of  the  President  of  the  United  States,  to  the 


diplomatic  representatives  of  foreign  nations,  of 
the  regulations  that  might  be  adopted  by  the 
commissioners,  in  order  that  the  time  and  place 
of  holding  the  exhibition,  and  the  regulations 
therefor,  might  be  published  in  their  respective 
countries. 

By  a  subsequent  Act  of  Congress  of  1  June, 
1872,  entitled— 

''An  Act  relative  to  the  Centennial  Intemationnl 
Exhibition  to  be  held  in  the  City  of  Philadelphia,  and 
State  of  Pt^nnaylvania,  in  the  year  eighteen  hundred 
seventy-six," 

certain  persons,  therein  named,  were  created  a 
body  corporate,  to  be  known  by  the  name  of  The 
Centennial  Board  of  Finance,  with  power  to  sue 
and  be  sued,  etc.,  in  the  United  States  Courts. 
By  this  Act  it  was  provided : — 

'*That  the  said  corporation  shall  have  authority, 
and  is  hereby  empowered,  to  secure  subscriptions  of 
capital  stouk  to  an  amount  not  exceeding  ten  million 
dollars,  and  to  issue  to  the  subscribers  of  said  stock 
certificates  therefor,  under  the  corporate  seal  of  said 
corporation.  .  .  .  The  proceeds  of  said  stock,  to- 
getlier  with  the  receipts  from  all  other  sources,  shall 
be  UHed  by  said  corporation  for  the  erection  of  suitable 
buildings,  with  their  appropriate  fixtures  and  appur- 
tenances, and  for  all  other  expenditures  required  in 
carrying  out  the  object  of  the  said  Act  of  Congress  of 
3  March,  1871,  and  which  may  be  incident  thereto.*' 

By  the  tenth  section  it  was  provided : — 

*'  That  as  soon  as  practicable  after  the  said  exhibi- 
tion shall  have  been  closed,  it  shall  be  the  duty  of 
said  corporation  to  convert  its  property  into  cash,  and, 
after  payment  of  all  its  liabilities ^  to  divide  its  remaining 
assets  among  its  stockholders  pro  rata,  in  full  satisfaction 
and  discharge  of  its  capital  stock,* 

By  an  Act  of  16  February,  1876,  it  was  pro- 
vided that — 

"The  sum  of  one  million  five  hundred  thousand 
dollars,  to  complete  the  Centennial  buildings  and  other 
preparations,  be,  and  the  same  is  hereby  appropriated 
out  of  any  moneys  in  the  United  States  Treasury  not 
otherwise  appropriated,  which  shall  be  paid  on  the 
drafts  of  the  President  and  Treasurer  of  the  Centennial 
Board  of  Finance  ....  Provided,  that  in  the  dis- 
tribution of  any  moneya  that  may  remain  in  the  treasury 
of  the  Centennial  Board  of  Finance,  ofler  the  payment  of 
its  debts,  a»  provided  J  or  ly  the  tenth  section  of  the  Act 
of  Congress  approved  June  first,  eighteen  hundred  and 
seventy- two,  incorporating  said  Centennial  Board  of 
Finance,  the  appropriation  hereinbefore  made  shall  be  paid 
in  full  into  the  Treasury  of  the  tfuited  Stales,  before  any 
dividend  or  percentage  of  the  profits  shall  be  paid  to  the 
holders  of  the  stock:  Provided,  also,  that  the  Govern- 
ment of  the  United  States  shall  not,  under  any  circum- 
stances, be  liable  for  any  debt  or  obligation  of  the 
United  States  Centennial  Commission  or  the  Centen- 
nial Board  of  Finance,  or  any  payment  in  addition  to 
the  foregoing  sum.*' 

•*  Section  2.  That  the  money  by  this  Act  appropri- 
ated, shall  be  paid  to  the  Treasurer  of  the  Centennial 
Boa  id  of  Finance,  only  after  he  and  the  President  of 
the  board  shall  have  executed  a  bond  in  the  sum  of 
five  hundred  thousand  dollars  to  the  United  States, 
with  sufficient  security,  to  be  approved  by  tlie  Secre- 
tary of  the  Treasury,  for  the  safe  keeping  and  faithful 
disbursement  of  the  sum  hereby  appropriated.*' 
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The  security  as  provided  by  this  Act  was  duly  | 
entered,  and  the  money  appropriated  paid  to  the 
Centennial  Board  of  Finance  as  provided  by  this 
Act.  The  total  amount  of  subscriptions  received  ' 
by  the  Centennial  Board  of  Finance,  and  for 
which  certificates  of  stock  were  issued,  was  about 
two  million  four  hundred  thousand  dollars 
After  payment  of  all  the  necessary  and  incidental 
expenses  of  conducting  the  Centennial  Exhibition, 
which  was  held  in  Philadelphia  from  the  lOth 
of  May  until  the  10th  of  November,  1876,  there 
remained  for  distribution,  in  the  hands  of  the 
Centennial  Board  of  Finance,  about  two  million 
dollars.  'So  profits  had  resulted  from  the  exhibi- 
tion, and  the  sum  that  remained  for  distribution 
was  insufficient  to  repay  the  stockholders  in  full 
the  amount  subscribed  by  them,  respectively. 

The  bill  further  averred  that  the  Centennial 
Board  of  Finance,  complainant,  had  no  interest 
in  the  fund  in  controversy,  or  which  remained  in 
its  hands  for  distribution  ;  but  that  its  stock- 
holders insisted  that  the  whole  of  the  said  sum  of 
two  millions  of  dollars  remaining  in  the  hands  of 
the  officers  of  the  corporation  after  the  close  of 
the  Exhibition  and  payment  of  its  debts,  as  afore- 
said, should  be  divided  among  its  stockholders 
pro  rata  ;  while,  on  the  other  hand,  the  Assistant 
Treasurer  of  the  United  States  insisted  that  the 
United  States  was  entitled  to  the  repayment  of 
the  amount  appropriated  by  Congress,  viz.,  the 
sum  of  one  million  Bve  hundred  thousand  dollars, 
before  anything  was  repaid  to  the  stockholders. 

The  bill  prayed  that  the  Court  would  ascertain 
and  decree  the  rights  among  themselves  of  the 
defendants,  and  that  the  defendants  be  ordered  to 
interplead. 

The  State  of  New  Jersey,  and  the  International 
Exhibition  Company,  stockholders  to  a  large 
amount,  were  allowed  to  intervene  as  parties  de- 
fendant. 

The  answers  of  the  various  defendants  admitted 
the  averments  of  the  bill,  and  asserted  their  seve- 
ral claims. 

Wm.  Henry  Rawle  and  B.  Williamson,  for 
the  stockholders,  argued  that  the  duties  of  the 
corporation  in  this  matter  were  prescribed  by  the 
tenth  section  of  the  Act  of  1872,  supra.  After 
payment  of  all  Its  liabilities  the  corporation  was 
bound  to  divide  its  remaining  assets  amongst  its 
stockholders  pro  rata,  in  full  satisfaction  and  dis- 
charge of  its  capital  stock.  The  preamble  to  the 
Act  of  16  February,  1876,  had  an  important 
bearing  upon  the  question  at  issue,  and  may  pro- 
perly be  referred  to  in  explanation  of  the  mean- 
ing of  the  language  of  that  Act,  which  was  to  be 
construed  with  reference  to  the  Acts  of  3  March, 
1871,  and  of  1  June,  1872.  It  recites  that  the 
President  of  the  United  States,  in  compliance 
with  the  Joint  Resolution  of  Congress,  approved 
in  June,  1874,  bad  extended  to  foreign  nations. 


in  the  name  of  the  United  States,  an  invitation 
to  take  part  in  the  International  Exhibition  to 
be  held  at  Philadelphia  under  the  auspices  of  the 
Oovernmeut,  and  that  the  nations  so  invited,  to 
the  number  of  thirty-eight,  had  accepted  invita- 
tions, and  had  made  extensive  preparations  to 
embrace  the  courtesy  so  extended  to  them,  "  there- 
by rendering  proper  arrangementa  for  the  coming 
ceremonies,  on  the  part  of  the  Government  of  the 
United  States,  a  matter  of  honor  and  good  faith ;" 
and  it  would  be  impossible  to  suppose  that  by  the 
succeeding  language  of  that  Act  it  was  intended 
to  repeal  the  requirements  of  the  tenth  section; 
that  would  certainly  not  be  a  matter  of  honor  or 
of  good  faith,  but  a  breach  of  the  implied  con- 
tract, entered  into  in  the  said  tenth  section,  on 
the  part  of  Congress. 

[Steong,  J.  *'  Does  not  the  question  come 
back  after  all  to  this — whether  this  was  a  gift  or 
a  loan ;  and,  if  it  was  intended  to  be  a  loan, 
might  not  Congress  with  propriety  say  that  its 
loan  should  have  a  preference  over  payment  to 
stockholders  ?"] 

It  could  not  be  supposed  that  Congress  in- 
tended, even  though  it  had  the  power,  to  authorize 
a  violation,  by  the  directors  of  the  company,  of 
their  duty  to  their  stockholders  under  the  original 
Act  of  incorporation,  in  agreeing  to  such  a  pre- 
ference. 

The  Act  of  1876  clearly  means  that,  if,  after 
the  payment  of  all  its  liabilities  by  the  corpora- 
tion, there  was  a  balance  less  than  the  amount 
of  stock  subscribed,  which  in  this  case  was  two 
millions  four  hundred  thousand  dollars  —  in 
other  words,  a  deficiency  of  capital — the  whole 
of  the  balance  was  to  be  divided  pro  rata 
among  the  stockholders.  By  the  Act  of 
1872,  if  there  was  a  surplus  of  profits,  that 
is,  if  the  amount  to  be  distributed  exceeded  the 
amount  subscribed,  after  the  payment  of  the 
debts,  the  capital  stock  subscribed  under  the 
original  Act  would  first  have  to  be  made  good 
in  full,  and  then  the  surplus  divided  pro  rata ; 
thus  there  would  have  been  a  full  satisfaction  and 
discharge  of  the  capital  stock.  The  meaning  of 
the  language  of  the  Act  of  1876  was,  that  after 
all  the  liabilities  had  been  paid,  and  the  capital 
stock  restored  to  the  subscribers,  the  United 
States  should  then  be  repaid  its  one  million  five 
hundred  thousand  dollars,  before  the  payment  of 
any  profits  or  dividends  to  the  stockholders.  The 
meaning  of  the  words  "  dividend  or  percentage  of 
profits"  was  intended  to  designate  an  accrual  over 
and  above  the  whole  principal. 

Valentine  (United  States  District  Attorney), 
for  the  defendant,  the  Assistant  United  States 
Treasurer,  argued,  on  behalf  of  the  United  States, 
that  the  appropriation  by  Congress  had  not  been 
intended  as  a  gift,  otherwise  the  language  of  the 
proviso,  which  was  to  be  construed  by  the  Court, 
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would  have  no  significance.  If  it  had  been  the 
intention  of  Congress  that  the  stockholders 
should  be  paid  in  full,  ns  well  as  the  creditors  of 
the  corporation,  before  the  appropriation  should 
be  repaid,  then  there  would  have  been  an  express 
exception  to  that  effect.  Why  was  it  that  it  was 
expressly  provided  that  the  debts  were  to  be  re- 
paid in  full  before  the  United  States  wes  to  be 
repaid,  while  there  was  no  such  provision  as  to 
the  repayment  of  the  stockholders,  if  it  was  not 
intended  by  this  to  mark  a  difference  between  the 
two  classes  of  claimants — the  creditors  and  the 
stockholders.  Expressio  unius  est  exclusio 
alterius.  The  word  "  dividend"  meant  the  whole 
sum  to  be  distributed  upon  the  final  winding  up. 
The  meaning  of  the  proviso  was  that,  after  the 
corporation  had  paid  its  debts,  the  appropriation 
made  by  the  United  States  should  be  repaid  iu 
full  before  any  part,  or  share,  or  percentage  of. 
profits  should  be  paid  to  the  holders  of  the  stock. 
If  this  was  not  the  meaning  of  the  word  "divi- 
dend," its  use  was  tautological.  All  of  the 
words  must  be  given  effect  to.  (United  States  v. 
Bassett,  2  Story,  389;  Ogden  u  Strong,  2 
Paine,  584  )  By  the  tenth  section  of  the  Act 
of  Ist  June,  1872,  after  the  close  of  the  exhibi- 
tion the  corporation  was  first  to  pay  all  its  lia- 
bilities before  the  division  of  its  assets  among  its 
stockholders.  This  was  certainly  a  liability,  since 
provision  had  been  made  for  its  repayment.  By 
the  proviso  to  the  Act  of  1876,  the  corpora- 
tion was  required,  "after  the  payment  of  its 
debts,  as  provid^  for  by  the  tenth  section"  of 
the  Act  of  1872,  to  repay  the  appropriation  of 
one  million  five  hundred  thousand,  etc.  But  if 
it  was  intended  that  the  stockholders  should  be 
repaid  the  amount  of  their  subscription  before 
the  United  States  was  repaid,  the  reference  to 
the  tenth  section  of  the  Act  of  1st  June,  1872, 
was  inappropriate.  It  was  true  that  the  words 
"  percentage  of  profits"  rendered  what  otherwise 
would  have  been  clear,  somewhat  obscure ;  but 
this  expression  meant  the  same  as  "  dividend," 
and  it  was  merely  a  repetition  of  the  definition 
already  given  of  that  word.  Besides,  these 
words  were  not  inappropriately  applied  when 
speaking  of  the  pro  rata  distribution  of  the  sur- 
plus money  of  the  stockholders,  which  had  been 
chiefly  derived  from  the  sale  of  tickets  to  the 
exhibition,  and  the  sale  of  the  buildings,  etc.,  of 
the  corporation  after  the  close  of  the  exhibition. 
All  of  the  original  funds  had  been  consamed, 
and  no  part  of  the  original  funds  subscribed  re- 
mained to  be  distributed  after  the  payment  of 
debts.  This  fund  might,  after  the  payment  of 
the  debts  of  the  corporation,  be  fairly  spoken  of 
as  *'  profits."  And  see  the  eighth  section  of  the 
Act  of  1st  June,  1872,  which  provided  that  the 
Board  of  Finance  might  borrow  money,  and  se- 
core  the  same  ainount    by  mortgage  upon  its 


property,  and  prospective  income.  The  word 
*'  profits"  was  used  in  the  proviso  in  the  same 
sense  as  ''  income,"  in  this  section. 

B.  K,  Willsorij  for  the  International  Exhibi- 
tion Company. 

The  Acts  of  Congress  on  this  subject  are  in 
pari  materia^  and  should  be  construed  so  as  to 
make  both  operative,  if  possible.  Adhering  to 
the  general  rules  for  the  construction  of  statutes, 
that  words  not  ambiguous  must  betaken  in  their 
ordinary  meaning,  that  the  intention  is  to  govern, 
and  that  a  prior  statute  is  not  repealed  by  a  sub- 
sequent general  affirmative  Act,  unless  the  two 
relate  to  tl>e  same  subject-matter,  and  are  irre- 
concilable, there  are  no  words  in  the  Act  of  1876 
which  either  expressly,  or  by  necessary  implica- 
tion, repeal  the  provisions  of  the  Act  of  1872  in 
favor  of  the  stockholders.  The  word  "dividend," 
when  standing  alone,  and  d  firrtiori  in  connec- 
tion with  the  word  "  profits,"  and  the  phrase, 
**  percentage  of  profits,"  signifies  a  division  of 
profits^  and  not  capital.  If  the  word  "divi- 
dend" is  not  to  be  regarded  as  limited  and  ex- 
plained by  the  word  "  profits"  in  the  expression 
"dividend  or  percentage  of  profits,"  then  the 
expression  "  percentage  of  profits"  is  redundant 
and  unnecessary.  The  language  of  the  Act  of 
1876  compared  with  that  of  the  I8lh  section  of 
the  Act  of  1872  shows  that  the  distribution  in 
which  the  United  States  should  get  back  the 
$1,500,000,  was  a  distribution  among  the  stock- 
holders. If.  then,  it  is  admitted  that  the  stock- 
holders were  to  get  something,  what  could  they 
get  if  not  a  return  of  their  capital  stock  ? 

Moreover,  the  entire  language  of  the  Act  of 
1876  is  that  of  an  appropriation,  not  of  a  loan. 
No  obligation  to  repay  was  required  from  the 
Board  of  Finance;  there  is  no  indication  that 
(he  United  States  intended  to  assume  the  posi- 
tion of  a  creditor  ;  or  that  they  could  maintain 
a  claim  until  all  the  creditors  were  paid  in  full. 

The  debates  in  Congress  are  of  no  value  in  the 
interpretation  of  the  Act  of  1876. 

United  States  v.  U.  P.  R.  R.  Co.,  1  Otto,  72. 

B.  Williamson  concluded  the  argument. 

Jan.  19.  The  Court.  This  is  a  bill  for  an 
interpleader.  The  complainants  have  in  hand 
the  sum  of  about  $2,000,000,  of  which  they  are 
trustees  for  distribution,  and  to  which  there  are 
conflicting  claims.  The  State  of  New  Jersey, 
The  International  Exhibition  Company,  Joseph 
Patterson  and  numerous  other  private  persons, 
are  stockholders  of  the  corporation  created  by  the 
Act  of  Congress  of  June  1,  1872,  under  the  name 
of  the  Centennial  Board  of  Finance,  and  they 
claim  that  the  whole  fund  should  be  distributed 
among  the  stockholders.  On  the  other  hand  the 
United  Slates,  represented  by  the  Assistant  Trea- 
surer, claim  that,  before  any  payment  to  tne 
stockholders,  the  sum  of  $1,500,000  should  be 
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paid  into  the  United  Stales  Treasury.  The  case 
18  a  proper  one  for  the  adjudicatioD  of  this  Court. 
The  parties  litigant  are  before  us,  and  they  have 
answered  the  bill,  asserting  their  clai ms.  Though 
all  the  stockholders  are  not  parties  of  record,  they 
are  all  represented,  and  the  United  States  has 
submitted  the  matter  iu  dispute  to  our  determi- 
nation. 

The  rights  of  the  contending  parties  grow  out 
of  several  acts  of  Congress  lo  which  we  shall 
refer.  On  theSd  of  March.  1871,  an  Act  passed, 
by  the  preamble  of  which  it  was  declared  that  it 
behooved  the  people  of  the  United  States  to  cele- 
brate, by  appropriate  ceremonies,  the  Centennial 
anniversary  of  the  Declaration  of  Independence ; 
and  that  it  was  fitting  the  completion  of  the  first 
century  of  our  national  existence  should  be  com- 
memorated by  an  exhibition  of  the  natural  re- 
sources of  the  country  and  their  development, 
and  of  its  progress  in  those  arts  which  benefit 
mankind  in  comparison  with  those  of  other  na- 
tions ;  and  that,  as  the  exhibition  should  be  a 
national  celebration,  in  which  the  people  of  the 
whole  country  should  participate,  it  should  have 
the  sanction  of  the  Congress  of  the  United  States. 
It  was,  therefore,  enacted  that  a  commission, 
consisting  of  not  more  than  one  delegate  from 
each  State  and  Territory,  should  be  appointed  by 
the  President  of  the  United  States,  on  the  nomi- 
nation of  the  Governors  of  the  States  and  Terri- 
tories respectively,  whose  duty  it  should  be  to 
prepare  and  superintend  the  execution  of  a  plan 
for  the  holding  of  the  exhibition  in  Philadelphia. 
The  commission  was  also  required  to  report  to 
Congress  a  suitable  date  for  opening  and  closing 
the  exhibition,  a  schedule  of  appropriate  cere- 
monies, a  plan  or  plans  of  the  buildings,  a  com- 
plete plan  for  the  reception  and  classification  of 
articles  intended  for  exhibition,  and  the  requisite 
custom  house  regulations  for  the  introduction 
into  the  country  of  the  articles  from  foreign 
countries  intended  for  exhibition.  Provision  was 
also  made  for  notice  to  the  diplomatic  represen- 
tatives of  foreign  nations,  and  of  the  regulations 
that  might  be  adopted  by  the  commissioners,  by  a 
l>roclamation  of  the  President,  in  order  that  the 
time  and  place  of  holding  the  exhibition,  and 
the  regulations  therefor,  might  be  published  in 
their  respective-countries. 

This  act,  though  it  declared  the  United  States 
should  not  be  liable  for  any  expenses  attending 
the  exhibition,  or  by  reason  thereof,  plainly  re- 
cognized it  as  a  national  celebration,  in  which 
the  whole  country  should  participate,  and  gave 
to  it  the  sanction  of  Congress  (16  Stats,  at 
Large,  470;.  It  was  followed  by  another  Act, 
approved  June  1,  1872  {11  Stats.  203),  which, 
after  premising  that  such  provision  should  be 
made  for  procuring  the  requisite  funds  as  would 
enable  all  the  people  of  the  United  States  to  aid 


in  the  preparation  and  conduct  of  the  exhibition 
and  memorial  celebration,  created  the  complain- 
ants a  body  corporate,  to  be  known  as  "The 
Centennial  Board  of  Finance,''  and  to  continue 
to  have  corporate  existence  until  the  object  for 
which  it  was  formed  should  be  accomplished. 
The  corporators  were  taken  from  every  State 
and  Territory.  A  capital  stock,  not  exceeding 
$10,000,000,  divided  into  shares  of  $10  each, 
was  authorized,  and  stock  certificates,  prepared 
by  the  Secretary  of  the  Treasury,  were  directed 
to  be  issued  to  the  subscribers  for  the  stock.  The 
proceeds  of  all  such  subscriptions  were  directed 
to  be  used  for  the  expenditures  required  in  carry- 
ing out  the  objects  of  the  Act  of  March  3,  187 1 ; 
and  the  corporation  was  empowered  to  borrow 
money,  to  issue  bonds  therefor,  not  in  excess  of 
its  capital  stock,  and  to  secure  the  payment  cf 
the  same,  principal  and  interest,  by  mortgage 
upon  its  property  and  prospective  income.  By 
the  tenth  section  it  was  enacted  'Hhat,  as  soon 
as  practicable  after  the  said  exhibition  shall  have 
closed,  it  shall  be  the  duty  of  said  corporation  to 
convert  its  property  into  cash,  and,  after  the  pay- 
ment of  all  its  liabilities,  to  divide  its  remaining 
assets  among  it.s  stockholders,  in  full  satisfaction 
and  discharge  of  its  capital  stock ;"  and  it  was 
made  the  duty  of  the  Centennial  Commission  to 
supervise  the  closing  up  of  the  affairs  of  the  cor- 
poration, to  audit  its  accounts,  and  to  submit  to 
the  President  a  report  of  the  financial  results  of 
the  Centennial  Exhibition. 

Thus  it  plainly  appears  not  only  that  the  ex- 
hibition was  a  national  one,  set  on  foot  and  sanc- 
tioned by  Congress,  but  that  the  Centennial 
Commission  and  the  Centennial  Board  were  made 
the  agents  of  the  Government  in  pretiaring  and 
conducting  it. 

Under  this  legislation  the  corporation  was  au- 
thorized, and  stock  subscriptions,  for  which  cer- 
tificates were  issued  to  the  amount  of  about 
$2,400,000,  were  made,  which  are  still  outstand- 
ing. The  subscriptibns  were  made  in  reliance 
upon  the  provisions  of  the  Act  of  Congress.  The 
number  of  subscribers  was  very  large,  and  they 
are  scattered  all  over  the  United  States,  holdi?ig 
the  stock  in  various  amounts,  from  one  f^hare  to 
ten  thousand,  the  number  held  by  the  Stat«  of 
New  Jersey. 

Such  had  been  the  action  of  Congress,  and  such 
were  the  rights  of  stockholders  when  the  Act  of 
February  16,  1876,  was  enacted,  out  of  which 
arises  the  controversy  in  this  case.  Its  preamble 
is  significant.  After  referring  to  the  Act  of 
March  3,  1871,and  the  Act  of  June  1,  1872;  and 
after  reciting  that  the  President  of  the  Uniieti 
States,  in  compliance  with  a  joint  resoluti*  n  of 
Congress,  approved  June  6,  1874,  had  extended 
to  foreign  nations,  in  the  name  of  the  United 
States,  an  invitation  to  take  part  in  the  Inter* 
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iiHiional  Exposition  to  be  held  iu  i'hiladelphia, 
Quder  the  auspices  of  the  Government;  and  after 
reciting  that  the  governments  so  invited,  to  the 
number  of  thirty-eight,  had  accepted  the  invita- 
tion, and  were  making  extensive  preparations  to 
embrace  the  courtesy  so  extended  to  them,  "there- 
by rendering  proper  arrangements  for  the  coming 
c(»remonie8,  on  the  part  of  the  Government  of  the 
United  States,  a  matter  of  honor  and  good  faith ;" 
the  preamble  asserted  that  the  preparations  de- 
signed by  the  United  States  Centennial  Commis- 
sion, and  in  part  executed  by  the  Centennial 
Board  of  Finance,  were  in  accordance  with  the 
epirit  of  the  Acts  of  Congress  relating  thereto, 
and  on  a  scale  creditable  to  the  Government  and 
people  of  the  United  States.  It  was,  therefore, 
enacted  as  follows :  "  That  the  sum  of  $1,500,000 
to  complete  the  Centennial  Buildings  and  other 
preparations  be,  and  the  same  is  hereby  appro- 
priated out  of  any  moneys  in  the  United  States 
Treasury  not  otherwise  appropriated,  which  shall 
be  paid  on  the  drafts  of  the  president  and  trea- 
surer of  the  Centennial  Board  of  Finance,  one- 
third  immediately  after  the  passage  of  this  Act, 
and  the  remainder  in  four  equal  monthly  pay- 
ments ;  provided,  that,  in  the  distribution  of  any 
moneys  that  may  remain  in  the  treasury  of  the 
Centennial  Board  of  Finance,  after  the  payment 
of  its  debts,  as  provided  for  by  the  tenth  section 
of  the  Act  of  Congress  approved  June  1,  1872, 
incorporating  said  Centennial  Board  of  Finance, 
the  appropriation  herein  before  made  shall  be 
paid  in  full  into  the  Treasury  of  the  United  States 
before  any  dividend  or  percentage  of  the  profits 
shall  be  paid  to  the  holders  of  said  stock ;  pro- 
vided, also,  that  the  Government  of  the  United 
States  shall  not,  under  any  circumstances,  be  liable 
for  any  debt  or  obligation  of  the  United  States 
Centennial  Commission,  or  the  Centennial  Board 
of  Finance,  or  any  payment  in  addition  to  the 
foregoing  auw." 

The  appropriation  was  avowedly  made  to 
complete  the  necessary  preparations  for  a  celebra- 
tion and  exhibition,  which  Congress  had  declared 
national,  and  under  its  sanction,  in  which  other 
nations  had  been  invited  by  the  Government  to 
join,  and  the  proper  arrangements  for  which  the 
preamble  to  the  Act  declared  to  be  a  matter  of 
honor  and  good  faith  on  the  part  of  the  Govern- 
ment of  the  United  States.  It  was,  therefore, 
meeting  at  least  an  honorable  obligation,  and  that 
it  was  so  considered  may  be  inferred  from  the 
closing  words  of  the  section,  which  dechired  the 
United  States  should  not  be  liable  for  any  obliga- 
tion or  payment  "  in  addition  to  the  sum''  appro- 
priated. 

A  careful  inspection  of  this  Act,  under  which 
alone  the  Unit^  States  asserts  a  claim  to  any 
portion  of  the  funds  in  the  hands  of  complainants, 
makes  it  evident  that  Congress  did  not  intend 


thereby  to  create  the  relation  of  debtor  and  cre- 
ditor between  the  Centennial  Board  of  Finance 
and  the  United  States.  The  language  used  is  the 
ordinary  language  of  an  appropriation,  not  of  a 
loan.  No  evidences  of  debt  were  required  from 
the  Board.  Bonds  were  not  exacted  for  the  re- 
turn of  the  money,  though  by  the  Act  of  1872 
the  Board  was  empowered  to  borrow  money  and 
give  bonds  therefor,  and  though  the  president 
of  the  Board  was  required,  by  the  second  section 
of  this  Act,  to  execute  a  bond  with  sufficient  secu- 
rity in  the  sum  of  five  hundred  thousand  dollars, 
conditioned  for  the  safe  keeping  and  faithful  dis- 
bursement of  the  sura  appropriated.  Were  it  not 
for  the  proviso  relative  to  the  distribution  of  any 
moneys  that. might  remain  in  the  treasury  of  the 
Board,  or  (as  they  are  called  in  the  Act  of  1872) 
"remaining  assets,"  after  the  payment  of  all  its 
liabilities,  there  could  be  no  pretence  that  the  Act 
was  anything  more  than  a  mere  appropriation 
demanded  by  the  honor  and  good  faith  of  the 
Government.  But  even  the  proviso  repels  the 
idea  that  the  Board  became  a  debtor  by  receiving 
the  sum  appropriated.  It  reserves  no  right  to 
the  United  States  until  the  debts  of  the  Board 
shall  have  been  paid.  It  is  only  "  after  the  pay- 
ment of  its  debts,"  not  after  the  payment  of  its 
other  debts,  but  after  all  its  debts  shall  have  been 
satisfied,  that  any  payment  into  the  treasury  of 
the  United  States  is  required  to  be  made.  If  the 
appropriation  was  intended  to  be  a  loan  merely, 
it  created  a  debt,  and  was  demandn'ole  as  such, 
without  adding  the  words,  *'  after  payment  of  its 
debts."  It  would  be  an  absurd  meaning  to  attri- 
bute to  Congress  that  they  intended  to  say  that 
after  the  payment  of  its  debts  the  Board  shall  pay 
another  one  of  its  debts.  And  if  it  had  been 
intended  the  Board  should  be  a  debtor  for  the 
amount  of  the  appropriation,  but  that  its  pay- 
ment should  be  postponed  till  the  other  debts 
were  paid,  the  language  used  would  have  been, 
".after  its  other  debts  are  discharged,"  or  words^ 
equivalent.  It  seems  plain,  therefore,  even  from 
the  reading  of  the  proviso,  that  it  was  not  the 
purpose  of  Congress  to  assume  for  the  Govern- 
ment the  position  of  a  creditor.  That  was  care- 
fully avoided.  Congress  had  iu  view  the  fact  that 
at  the  close  of  the  Exhibition,  its  agent,  the  cor- 
poration, would  wind  up,  and,  after  paying  its 
debts,  would  distribute  its  remaining  assets,  and 
the  proviso  reserves  nothing  more  than  a  right  to 
be  a  possible  distributee  of  a  portion  of  those 
assets.  It  was  not  known  how  large  they  would 
be;  whether  they  would  suffice  to  repay  what  the  - 
stockholders  had  paid  in,  and  profits  on  their  in- 
vestment, or  not.  It  may  have  been  supposed  the 
Exhibition  would  yield  profits  on  the  investment. 
If  then  the  appropriation  was  not  intended  to 
have  the  character  of  a  loan,  creating  a  debt  of 
the  Board,  and  to  be  paid  as  a  debt,  the  stock- 
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holders  who  subscribed  for  the  stock  have,  by  the 
10th  section  of  the  Act  of  1876,  a  clear  right  to 
the  "remaining  assets,"  at  least  to  the  extent  of 
their  capital  invested.  The  section  enacted,  as 
we  have  seen,  that  after  the  close  of  the  Exhibi* 
tion,  it  should  be  the  duty  of  the  Board  to  convert 
its  property  into  cash,  and  after  the  payment  of 
all  its  liabilities  (or  debts,  as  they  are  called  in 
the  Act  of  1876),  to  divide  its  remaining  assets 
pro  rata  among  its  stockholders,  in  full  satisfac- 
tion and  discharge  of  its  capital  stock.  The 
stockholders  were  thus  entitled  to  a  satisfaction 
of  their  stock  out  of  whatever  assets  remained 
after  the  payment  of  the  debts  of  the  corpora- 
tion. It  is  not  to  be  assumed  that  Congress  in- 
tended to  take  away  those  rights  without  the 
consent  of  the  stockholders.  The  directors  of 
the  corporation  could  not  bargain  them  away. 
And  there  are  no  words  of  repeal  in  the  later 
Act ;  nor  is  there  any  necessary  implication  of  an 
intent  to  repeal.  The  proviso,  therefore,  must 
receive  a  construction  consistent,  so  far  as  pos- 
sible, with  the  provisions  of  the  Act  of  1872.  Its 
direction  is  that  after  the  payment  of  the  debts  of 
the  Centennial  Board  the  appropriation  shall  be 
paid  in  full,  into  the  Treasury  of  the  United 
States,  before  any  "dividend  or  percentage  of  the 
profits  shall  be  paid  to  the  holders  of  the  stock." 
What  is  here  meant  by  "dividend  or  percentage 
of  profits"  ?  It  is  observable  that  in  all  the  legis- 
lation respecting  the  Centennial  Exhibition,  the 
word  "profits"  here  first  appears.  In  the 
Act  of  1872,  the  residue  after  payment  of  the 
liabilities  was  called  "remaining  assets,"  and  in 
a  former  part  of  this  Act  it  was  called  "  moneys 
that  remain."  But  when  the  fund  is  mentioned, 
to  which  the  United  States  may  resort,  in  case 
there  is  such  a  fund,  it  is  called  profits.  The 
phraseology  is  changed,  and  with  it,  we  think, 
the  meaning.  So  far  as  the  United  States  has 
rights  as  a  distributee,  the  subject  for  distribution 
is  "profits,"  not  "remaining  assets,"  not  capital. 
Before  any  dividend  or  percentage  or  proportion 
of  the  profits  may  be  paid  to  the  stockholders,  the 
appropriation  must  be  paid  into  the  United  States 
Treasury.  If  there  are  no  profits,  the  Govern- 
ment has  no  claim.  Now,  what  are  the  profits  of 
a  corporation  that  has  a  capital  stock  ?  Very 
plainly  only  what  has  been  gained  beyond  the 
stock.  Thoy  are  always  acquisitions  beyond  the 
investment  or  expenditures.  Nobody  would  think 
a  tax  on  the  profits  of  a  bank  or  an  insurance 
company,  or,  indeed,  of  any  corporation,  was  a 
tax  on  its  capital  or  a  tax  on  its  entire  property, 
if  that  property  had  been  converted  into  cash  in 
the  process  of  winding  up.  Congress,  in  the  pro- 
viso, is  speaking  of  the  profits  of  a  corporation, 
and  it  is  to  them,  and  them  only,  it  sets  up  a 
claim.  But  in  this  case  there  were  no  profits. 
The  assets  remaining  after  the  payment  of  debts, 
and  now  for  disirihution,  are  only  remnants  of 
the  capital,  and  insufficient  to  return  what  the 
Stockholders  paid  in. 

We  think  the  word  "dividend."  as  well  as  the 


word  percentage,  points  to  profits  and  not  to 
ca[)ital.  They  are  synonyms,  as  here  employed. 
That  the  word  dividend  is  sometimes  used  to  de- 
scribe a  distribution  of  capital  may  be  admitted, 
but  such  a  use  is  abnormal.  It  is  more  commonly 
used  to  denote  a  division  of  profits,  and  very  evi- 
dently it  was  so  employed  in  this  proviso.  It  was 
not  said  dividend  unqualifiedly,  or  dividend  of  the 
remaining  assets,  or  dividend  of  moneys  that 
remain  after  payment  of  debts,  but  it  was  used  in 
connection  with  profits;  "dividend  or  percent- 
age of  the  profits" — that  is,  as  we  nnderstund  the 
phrase,  dividend,  portion,  or  percentage  of  the 
profits.  If  it  was  intended  to  embrace  a  division 
of  all  the  moneys  remaining  in  the  treasury  of  the 
Board,  why  were  the  words  "  or  percentage  of 
the  profits"  added  ?  If  the  amount  appropriated 
was  meant  to  be  paid  before  the  stockholders  could 
get  anything,  those  added  words  were  totally  un- 
necessary and  unmeaning.  The  introduction  of 
the  word  profits  could  have  had  no  t)ther  object 
than  to  designate  the  subject  of  the  dividend  or 
percentage.  If  it  was  intended  to  give  the 
United  States  a  prior  claim  on  the  entire  remain- 
ing assets,  it  would  have  been  sufficient  to  have 
said  before  any  dividend  or  division  shall  be  made 
among  the  stockholders — and  we  are  not  at 
liberty  to  say  the  added  words  have  no  meaning. 

For  these  I'easons  we  are  of  opinion  that  the 
fund  in  the  treasury  of  the  Centennial  Board  of 
Finance  should  be  distributed  pro  rata  among  the 
stockholders  of  the  corporation,  as  directed  by  the 
10th  section  of  the  Act  of  1872,  and,  as  it  is  in- 
sufficient to  pay  the  stockholders  the  full  amount 
invested  by  them  as  stockholders,  as  no  part  of  it 
is  made  up  of  profits,  the  case  contemplated  in 
the  proviso  has  not  arisen,  and  the  United  States 
is  entitled  to  no  part  of  the  fund. 

The  following  decree  was  entered: — 

"  Circuit  Court  of  the  United  States,  etc.  The 
Centennial  Board  of  Finance  v.  Patterson  et  aJ. 
And  now,  this  19th  day  of  January,  18T7,  this 
case  having  been  heard  upon  the  bill  and  answers, 
and  having  been  argued  by  counsel ;  whereupon, 
in  consideration  thereof,  it  is  ordered  and  decreed 
that  the  complainants  do  pay  and  distribute  the 
fund  in  their  hands  to  and  among  the  several  and 
respective  stockholders  of  the  complainant,  pro 
rata,  according  to  the  true  intent  and  meaning  of 
the  Act  of  Congress,  approved  the  16th  day  of 
February,  1876,  and  it  appearing  that  the  said 
fund  is  insufficient  to  pay  to  the  said  stockholders 
the  full  amount  invested  by  them,  it  is  ordered 
that  no  part  of  the  said  fund  be  paid  into  the 
Treasury  of  the  United  States. 

"  And  it  is  further  ordered  that  upon  such  pay- 
ment and  distribution  among  the  said  stockholders 
being  made,  the  complainant  do  stand  discharged 
of  and  from  all  liability  in  the  premises. 

"And  it  is  further  ordered  that  the  costs  iu 
this  cause  be  paid  out  of  the  said  fund.*' 

Opinion  by  Strong,  J.         >^^     - 

[On  Jan.  30, 1877,  an  appear  %^  m6^Sapreme  Court 
of  the  United  States  was  at  lowed.  I 


WEEKLY  NOTES  OF  CASES. 


813 


Weekly  Notes  of  Cases. 

Vol.  III.]       THURSDAY,  FEB.  8,  1877.  [No.  19. 


^iqpreme  (fi^ourt. 


Jan.  '77,  48. 

Lippinoott  v.  Whitman  et  al. 


Jan.  9. 


Evidence — Parol  evidence  to  affect  written  in- 
strument—  Admissible  in  all  cases  where 
equity  would  reform  instrument — Admissible 
to  show  a  parol  agreement  by  which  a  party 
was  induced  to  execute  a  written  contract — 
Such  vrritten  contract,  though  under  seal,  may 
be  contradicted  by  evidence  of  a  parol  contem- 
poraneous agreement. 

Parol  evidence  is  adniisAible  to  vary  tbe  terms  of  a 
written  instrument  (other  than  commercial  paper)  by 
showing  that  its  execution  was  procured  upon  the  ex- 
press agreement  that  its  terms  sliould  not  be  enforced 
but  shonld  be  qualified  in  accordance  with  a  previous 
and  ooutemporaneons  parol  agreement  of  the  parties. 

It  is  not  necessary  in  order  to  pave  the  way  for  the 
admission  of  such  evidence  to  show  that  the  party  pro- 
caring  the  writing  was  actuated  by  a  fraudulent  intent 
at  the  time  of  its  execution  ;  it  is  sufficient  if  he  after- 
wards seeks  to  procure  an  unfair  advantage  by  deny- 
ing the  parol  qualification. 

In  a  suit  upon  a  mortgage,  payable  one  year  after 
date,  the  affidavit  of  defence  averred  that  the  under- 
standing and  agreement,  at  the  time  of  the  transaction, 
was, that  the  mortgage  should  be  payable  in  thee  years; 
that  defendant,  finding  it  was  drawn  payable  in  one 
year,  remonstrated  about  it,  but  finally  executed  and 
delivered  it  upon  the  plaintiff's  assurance  and  agree- 
ment that  '*  it  should  be  considered  as  for  three  years, 
and  would  not  be  enforced  before  the  expiration  of 
that  time.**  The  Court  having  entered  judgment  for 
plaintiff,  for  want  of  a  sufficient  affidavit  of  deience  : 

Held  (reversing  the  judgment  of  the  Court  below), 
that  the  facts  set  forth  in  the  affidavit  constituted  a 
^nfficient  defence,  and  the  defendant  shouhi  have  been 
afforded  an  opportunity  to  prove  them  before  a  jury. 

Per  Paxson,  J.  "  It  may  be  that  parol  evidence  in 
BQoh  oases  is  of  a  dangerous  character.  We  may  con- 
cede it  to  be  so.  Hut  the  rule  in  this  State  is  too  well 
settled  to  be  disturbed.** 

The  cases  in  Pennsylvania  reviewed  and  distin- 
guished. 

Error  to  Common  Pleas  No.  2,  of  Philadelphia 
County. 

Scire  facias  sur  mortgage,  by  William  E. 
Whitman  and  Daniel  Steinmetz,  executors,  etc., 
against  Mary  Ann  Lippincott.  The  mortgage 
sued  on  was  dated  Sept.  22,  1874,  and  wus  drawn 
payable  in  one  year.  This  suit  was  brought  Sept. 
16,  1876. 


The  affidavit  of  defence  averred  as  follows  : — 
"No  interest  was  paid  or  due  at  the  suing  out 
of  the  scire  facias  in  the  above  ease,  as  the  same 
was  paid  in  full  to  the  23d  March,  1876,  as  re- 
ceipted for.  Neither  were  there  any  taxes  due 
upon  it  so  nnpaid.  And,  further  this  deponent 
says,  that  at  the  time  of  the  purchase  of  the  Union 
Street  house,  in  which  she  resides,  from  the  said 
plaintiffs,  the  morlgage  now  sued  upon  was  given 
by  her  and  received  by  them  in  part  payment 
thereof,  and  with  the  express  understanding  and 
agreement  that  the  same  should  be  drawn  payable 
in  three  years  from  its  date.  Deponent  discovered 
that  the  mortgajre  was  drawn  up  for  one  year  in- 
stead of  three  years,  and  she  then  remor.strated 
with  them  about  it,  and  they  assured  her,  and 
agreed,  upon  her  so  signing  it,  that  it  should  be 
considered  as  for  three  years,  and  would  not  be 
enforced  before  the  expiration  of  the  three  years' 
time.  Upon  this  agreement  only  did  deponent 
consent  to  sign  the  same,  otherwise  she  would 
not  have  done  it.  She  therefore  asks  the  protec- 
tion of  the  Court  against  this  premature  fore- 
closure." 

The  Court  below  entered  judgment,  for  want 
of  a  sufficient  affidavit  of  defence,  for  $2112  (re- 
ported ante,  p.  94).  The  defendant  took  this 
writ,  assigning  for  error  the  action  of  the  Coart 
in  entering  judgment 
Aaron  Thompson,  for  plaintiff  in  error. 
It  is  the  settled  law  of  Pennsylvani(^  that  parol 
evidence  may  be  given  to  show  what  passed  at  the 
time  of ^he execution  of  a  writing,  e,  g.  that  it  was 
executed  by  the  party  in  consequence  of  the  fraud- 
ulent inducements  and  false  promises  held  out  by 
the  other. 

Miller  r.  Henderson,  10  S.  &  R.  290. 

Hain  r.  Knlbach,  ^  S.  &  R.  159. 

Rearich  r.  Swinehai  t,  1  Jones,  233. 

Green  r.  North  Buffalo,  6  Sm.  110. 

Schuylkill  Co.  v.  Copley,  17  Sm.  38G. 

Shughart  v.  Moore,  28  Sm.  469;  1  Wbbklt  Notes, 
498. 
The  plaintiff  in  error  should,  at  least,  be  allowed 
to  go  before  a  jury ;  and  it  is  a  fraud  on  the  part 
of  defendants  in  error  to  seek  to  free  themselves 
from  the  obligation  of  an  agreement  which  was 
the  inducing  motive  to  the  final  giving  and  execu- 
tion of  the  mortgage. 
Dallas  Sanders,  contra. 
Can  the  defendant  below,  by  her  parol  testimony, 
directly  contradict  a   written  instrument,   duly 
signed,  sealed,  and  acknowledged  by  her,  and  this 
in  the  absence  of  any  allegation  of  fraud,  accident, 
or  mistake  ?    This  would  be  taking  a  step  in  ad- 
vance of  any  position  heretofore  assumed  by  this 
Court  in  regard  to  the  admission  of  parol  evidence 
to  affect  a  written  or  sealed  instrument     In  view 
of  the  Act  of  1869,  permitting  interested  parties 
to  testify,  such  a  ruling  would  be  productive  of 
many  and  great  evils. 
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In  the  cases  cited  by  the  other  side  there  was 
either  no  contradiction  of  the  writing,  or  actual 
fraud  had  been  proved ;  while  the  cases  of  Folton 
v.  Hood  (10  Casey,  3G5),  Anspach  u  Bast  (2  Sm. 
35G),  followed  by  Hacker  v.  Oil  RefininpfCo.  (23 
Sm.  03),  and  Wharton  v.  Douglass  (26  Sm.  273), 
abundantly  show  that  the  evidence  of  fraud  must 
be  clear,  precise,  and  indubitable  to  permit  the  in- 
troduction of  parol  testimony  directly  contradict- 
ing a  written  instrument.  No  such  fraud  is  even 
alleged  in  this  case.     See  also — 

R.  R.  Co.  V,  Shay,  3  Wbbkly  Notes,  45. 

Jan.  15,  1877.  Tub  Court.  The  rule  is 
well  settled  in  Pennsylvania,  that,  where  equity 
would  reform  or  set  aside  a  written  instrument 
on  the  ground  of  fraud,  accident,  or  mistake, 
parol  evidence  is  admissible  to  contradict  or  vary 
the  terms  of  the  agreement  as  written.  (Christ 
V.  Diffenbach,  1  S.  &  R.  464  ;  Iddings  v.  Idd- 
ings,  7  Id.  Ill ;  Miller  v.  Henderson,  10  Id.  290; 
Parke  v.  Chadwick,  8  W.  &  S.  96 ;  Clark  v. 
Partridge,  2  Harr,  13;  Renshaw  v.  Gans,  7  Id. 
117;  Rearich  v.  Swinehart,  1  Jones,  233;  Mar- 
tin V.  Berens,  17  P.  F.  Sm.  459;  Kostenbader  v. 
Peters,  2  Weekly  Notes,  531.)  An  exception 
to  the  rule  exists  in  the  case  of  commercial  paper, 
which,  for  reasons  of  public  policy,  cannot  be 
impeached  in  this  way. 

The  judcrment  in  this  case  was  entered  for  want 
of  a  sufficient  affidavit  of  defence.  The  plaintiff 
in  error  avers  in  said  affidavit  that  the  mortgage 
sued  upon  was  given  by  her  with  the  express  un- 
derstanding and  agreement  that  it  should  be 
drawn  payable  three  years  from  date ;  that  she 
discovered  that  said  mortgage  was  drawn  payable 
in  one  year  instead  of  three  yeare.  That  she  re- 
monstrated with  the  defendants  in  error  about  it, 
and  they  assured  her,  and  agreed  upon  her  sign- 
ing it  that  it  should  be  considered  as  for  three 
years,  and  would  not  be  enforced  before  the  expi- 
ration of  that  time ;  that  upon  this  agreement 
only  did  she  consent  to  sign  the  mortgage,  and 
that  without  it  she  would  not  have  done  so.  The 
defendants  in  error  foreclose  the  mortgage  at  the 
end  of  a  year.  No  interest  was  owing  and  un- 
paid at  that  time. 

If  the  facts  be  as  stated  in  the  affidavit  of  de- 
fence— and,  for  the  purposes  of  this  case,  we  are 
bound  to  presume  them  to  be  so — it  was  a  fraud 
npon  the  plaiutifif  to  foreclose  the  mortgage  at  the 
end  of  a  year;  it  was  an  abuse  of  the  instrument 
that  brings  the  case  within  the  rulings  in  Ren- 
shaw  u  Gans  and  Rearich  v.  Swinehart  (supra). 
It  was  said  in  Renshaw  v.  Gans  by  Mr.  Justice 
Beix,  that,  "in  order  to  pave  the  way  for  the  re- 
ception of  oral  declarations,  it  is  not  necessary  to 
prove  a  party  was  actuated  by  a  fraudulent  inten- 
tion at  the  time  of  the  execution  of  the  writing. 
His  original  object  may  have  been  honest  and  op- 


right,  but,  if  to  procure  an  unfair  advantage  to 
himself,  he  subsequently  deny  the  parol  qualiSca- 
tion  of  the  written  contract,  it  is  such  a  fraud  as 
will,  under  the  rules,  operate  to  let  in  evidence  of 
the  real  intent  and  final  conclusion  of  the  eon- 
tractors."  So  in  Rearich  u.  Swinehart,  it  was 
said,  *'  a  legal  delinquency  attaches  npon  an  at- 
tempted abuse  of  the  writing  sufficient  to  subject 
it  to  the  influence  of  oral  evidence."  The  case 
of  Fulton  V.  Hood  (10  Casey,  365)  was  cited  as 
in  opposition  to  this  view.  We  do  not  so  under- 
stand it  It  is  true,  parol  evidence  was  rejected 
in  that  case  to  show  that  the  warrant  of  attorney 
was  not  to  be  entered  up  for  ten  years  except 
npon  a  certain  contingency,  and  that  it  had  been 
entered  up  in  violation  of  said  agreement  But 
there  was  no  offer  to  show  that  the  bond  was 
signed  upon  the  faith  of  such  agreement,  and 
that  it  could  not  have  been  signed  without  The 
parties  were  not  misled.  It  was  said  by  Mr. 
Justice  Strong,  who  delivered  the  opinion  of  the 
Court  in  Fulton  v.  Hood,  that  the  doctrine  of 
Renshaw  v.  Gans  and  Rearich  v.  Swinehart  was 
inapplicable  to  that  case.  1 1  is  applicable  here. 
The  plaintiff  in  error  swears  distinctly  that  she 
refused  to  sign  the  mortgage  until  she  was  as- 
sured that  it  would  be  cousidertd  as  for  three 
years,  and  that  without  such  agic^ment  she  would 
not  have  executed  it  In  view  of  this  agreement 
it  needs  no  argument  to  show  that  it  was  an 
abuse  of  the  mortgage  to  use  it  for  the  purpose 
of  selling  the  mortgaged  premises  at  the  expira- 
tion of  a  year.  The  abuse  is  shown  by  the  pre- 
mature foreclosure,  and  even  under  the  views  ex- 
pressed by  Mr.  Justice  Stronq  in  Fulton  v.  Hood 
would  let  in  the  parol  evideuce  referred  to.  The 
plaintiff  may  have  seen  her  way  clear  to  pay  the 
mortgage  debt  at  the  expiration  of  three  years. 
It  may  be  ruin  to  her  to  have  it  foreclosed  at  the 
end  of  one  year.  We  think  she  was  entitled  to 
have  her  case  passed  upon  by  a  jury,  and  that  it 
was  error  to  enter  a  judgment  against  her  for 
want  of  a  sufficient  affidavit  of  defence. 

It  may  be  that  parol  evidence  in  such  cases  is 
of  a  dangerous  character.  We  may  concede  it  to 
be  so.  But  the  rule  in  this  State  is  too  well  set- 
tled to  be  disturbed.  On  the  other  hand,  it  is  Id 
the  experience  of  every  lawyer  that  if  we  were  to 
adopt,  as  an  inflexible  rule,  the  principle  that 
when  a  man  once  puts  his  hand  to  a  written  in- 
strument the  terms  thereof  cannot,  under  any 
circumstances,  be  modified  or  contradicted,  it 
would  lead  to  consequences  of  a  most  serious 
character.  Instead  of  being  a  shield  against  fraud 
it  would  be  its  efficient  and  sure  protection. 

Neither  view  of  the  case  is  entirely  free  from 
difficulty.  The  rule  adopted  in  this  State  seems 
to  be  the  lesser  of  two  evils,  and  because  it  is  so, 
and  because  it  has  become  established  by  a  line  of 
authority,  we  prefer  to  adhere  to  it 
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The  jndgmeut  is  reversed,  and  a  procedendo 
awarded. 

OpinioD  by  Paxson,  J.    Williams,  J.,  absent. 
[See  Caley  v.  R.  R.  Co.,  2  Wbbkly  Notes,  313.] 


Jan,  '76,  27. 


Qoigley  et  al.  v.  DeHaas. 


June  6. 


Principal  and  acjenl — Individual  liability  of 
agent  contracting  under  his  hand  and  seal — 
Contract — Whetfier  entire  or  several  a  ques- 
tion of  intention — Arbiter  named  in — JJeci- 
tiion  of,  necessary  to  maintain  action. 

An  agent  of  a  corporation  who  enters  into  a  contract 
nnder  his  hand  and  Real  is  individually  liable  thereon, 
althongh  h«  is  nanaed  as  agent  and  the  c  >ntract  is  ex- 
pressly made  for  the  benefit  of  the  corporation. 

The  rule  adopted  in  Lucesco  Oil  Co.  r.  Brewer  (16 
Sm.  31),  that  where  the  part  of  a  contract  to  be  per- 
formed by  one  of  the  parties  consists  of  several  and 
distinct  items,  and  the  price  to  be  paid  by  the  other  is 
apportioned  to  each  item,  the  contract  is  severable,  does 
not  apply  when  it  clearly  appears  from  the  face  of  the 
contract  that  the  parties  intended  it  to  be  entire. 

Where  a  contract  names  a  person  as  arbiter  to  deter- 
mine whether  work  therein  contracted  for  is  done  in 
accordance  with  iis  provisions,  a  decision  of  snch  arbiter 
Is  an  indispensable  requisite  to  an  action  for  the  price 
of  the  work  nnless  such  decision  is  rendered  by  cir- 
cumstances impossible,  or  is  waived  by  the  parties. 

Error  to  the  Common  Pleas  of  Clinton  Co. 

Covenant  by  John  P.  Dellaas  against  A.  J. 
Qiiigley  and  J.  H.  Bailey  to  recover  a  balance 
alleged  to  be  due  to  the  plaintiff  under  the  follow- 
ing agreement : — 

A:;reeraent  made  and  concluded  this  twenty-third 
d.iy  of  August,  A.  D.  1871,  by  and  between  Joseph  H. 
Bailey  and  A.  J.  Quigley,  representing  the  Clinton  and 
Potter  County  Navigation  Co.,  of  the  first  part,  and 
John  P.  DeHaas  of  Curtiu  Township,  Centre  County, 
Pa.,  of  the  second  part,  as  follows  :  Wituesseth  that  the 
aforesaid  Bailey  and  Quigley,  agents  for  said  Naviga- 
tion Co.,  agree  to  pay  the  afore-mentioned  John  DeHaas 
four  thousand  dollars  and  fifty-hundredths,  in  manner 
and  form  hereinafter  described,  in  consideraticm  that 
the  said  DeHaas  fully  execute  and  perform,  according 
to  contract,  the  following  work,  viz  : — 

(Here  follows  an  agreement  on  the  part  of  DeHaas  to 
build  two  flood  dams  on  Young-woman*s  Creek,  to  put 
a  new  chute  in  an  old  dam  and  to  clean  out,  crib  up, 
and  Btr.iighten  said  creek.  The  agreement  then  pro- 
ceeds as  follows : ) 

And  it  is  also  agreed  on  the  part  of  the  Paid  Bailey 
&  Quigley,  that  they  will  pay  the  said  DeHaas  at  the 
rate  of  fourteen  hundred  dollars  for  each  dam,  one  thou- 
sand dollars  for  cleaning  out  and  cribbing  up  the  creek, 
and  two  hundred  dollars  for  the  chute  in  old  dam,  and 
in  addition  fifty  dollars  for  travelling  expenses.  Out  of 
all  the  above-estimated  costs  of  each  of  the  respective 
divisions  of  work  they  shall  be  privilejred  to  retain  fif- 
teen per  cent,  until  the  whole  is  completed  in  a  satis- 
factory manner  according  to  contract. 

(Here  follows  a  provision  as  to  the  construction  of 


the  drop  gates  and  the  chute  in  the  old  dam,  and  the 

agreement  then  concludes  as  follows  :) 

The  above  work  to  be  paid  for  as  the  work  progresses 

from  time  to  time.     It  is  also  agreed   that  John  M. 

Mason  shall  be  the  judge  of  whether  the  work  is  done 

according  to  contract. 

In  witness  whereof  we  have  hereunto  set  our  hands 

and  seals  this  day  and  year  above-mentioned. 

A.  J.  QcioLBY    [Seal.] 
J.  H.  Bailbt      [Sbal.J      k 
J.  P.  DeHaas    [Seal  ]       ' 

Pleas,  non  est  factum,  covenants  performed, 
absque  hoc. 

On  the  trial  of  the  case  plaintiff  offered  tha 
above  agreement  in  evidence.  Defendants  ob- 
jected, because  it  described  the  defendants  as 
agents,  while  they  were  sued  as  individuals.  Ob- 
jection overruled  ;  exception. 

Plaintiff  then  gave  evidence  to  show  the  per- 
formance of  the  contract  on  his  part.  He 
also  gave  evidence  (under  objection  from  defend- 
ants) that  while  the  work  was  progressing  and 
when  it  was  nearly  completed  Mason,  the  arbiter 
named  in  the  agreement,  visited  it  in  company  with 
Mr.  Bailey ;  that  Bailey  expressed  his  disapproval 
of  certain  portions  of  the  work,  and  that  Mason 
advised  plaintiff  to  do  whatever  Bailey  wanted 
done  and  gave  certain  directions  as  to  the  per- 
formance of  the  work  which  directions  were  after- 
wards compiled  with.  Mason  was  present  at  the 
trial,  bat  was  not  called  by  either  party. 

Defendants  offered  to  prove  that  in  making  the 
contract  they  acted  only  as  agents  for  the  Clinton  ^ 
and  Potter  County  Navigation  Company,  and  that 
this  fact  was  explained  to  plaintiff  at  the  time  the 
contract  was  made.  Offer  overruled ;  exception. 
Defendants  then  gave  evidence  to  show  that  the 
work  was  not  done  in  accordance  with  the  terras 
of  the  contract,  and  they  also  proved  payments  on 
account  of  the  work  to  the  amount  of  $2612.00. 

At  the  conclusion  of  the  testimony  defendants 
presented  certain  points,  which  with  the  answers 
of  the  Court  thereto  were  as  follows  : — 

(1)  That  the  agreement  of  the  23d  August, 
1871,  in  evidence  does  not  in  law  impose  an  indi- 
vidual or  personal  liability  or  obligation  upon  the 
defendants,  and  that  upon  said  agreements  the 
plaintiff  is  not  entitled  to  recover  against  the 
defendants.     Refused, 

(2)  That  John  S.  Mason  being  the  person 
named  in  the  agreement  by  the  parties,  who  is  to 
judge  whether  the  work  was  done  according  to 
contract,  the  plaintiff  is  bound  by  the  terms  of  the 
said  contract,  and  not  having  shown  or  proved  an 
award  or  decision  of  said  judge,  or  in  any  manner 
accounted  for  his  /'allure  to  do  so,  or  that  the 
judgment  of  said  John  S.  Mason  was  ever  sought, 
refused  or  obtained,  the  plaintiff  is  not  entitled  to 
recover,  and  the  verdict  of  the  jury  should  beTTor 
the  defendants. 

(3)  That  John  S.  Mason  having  been  chosen 
by  the  parties  as  judge  whether  the  work  referred 
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to  in  the  contract  was  done  according  to  contract, 
there  can  be  no  recovery  by  plaintiff  until  he  has 
proved  by  Raid  John  S.  Mason  that  he  performed 
his  contract  full  and  entire  according  to  the  terms 
thereof.  And  inasmuch  as  said  John  S.  Mason 
was  in  attendance*  upon  Court  during  the  trial  of 
the  cause  and  was  not  called  as  a  witness  for  the 
phiiiitiff  to  prove  performance,  the  plaintiff  has 
failed  to  make  out  such  a  case  as  would  entitle 
him  to  recover,  and  the  verdict  of  the  jury  should 
be  for  the  defendants. 

These  two  points  were  answered  together  thus  : 
By  the  terms  of  the  contract  between  the  plain- 
tiff and  defendants,  John  S.  Mason  was  chosen  to 
judge  whether  the  work  was  ^one  according  to 
contract,  and  if  the  evidence  does  not  show  that 
in  the  judgment  of  Mason  the  work  was  done  in 
accordance  with  the  stipulations  of  the  agreement, 
the  plaintiff  is  not  entitled  to  recover ;  but  if  the 
jury  should  believe  the  testimony  of  DeHaas  that 
Mason  went  upon  the  work,  made  an  examina- 
tion of  what  had  been  done  under  the  contract, 
gave  directions  as  to  what  was  yet  necessary  to  be 
done  to  make  the  work  satisfactory,  we  are  of  the 
opinion  that  the  requisitions  of  the  contract  have 
been  satisfied,  and  that  the  plaintiff  is  entitled  to 
recover  whatever  may  be  due  to  him  under  the 
contract,  if  the  evidence  shows  that  DeHaas  went 
on  in  good  faith  and  completed  what  Mason 
directed  should  be  done  in  order  to  make  the 
work  satisfactory. 

The  Court  also  charged  the  jury  as  follows  :— 
"It  is  contended  by  the  plaintiff  that  this  is 
not  an  entire,  but  a  severable  contract,  and  that 
the  plaintiff  is  entitled  to  recover  the  price 
specified  in  the  agreement  for  each  item  of  work, 
if  the  evidence  should  satisfy  the  jury  that  plain- 
tiff has  fully  performed  that  item  of  work  in 
accordance  with  the  terms  of  the  contract.  A 
careful  consideration  of  the  agreement  between 
the  parties  leads  us  to  the  conclusion  that  this  is 
not  an  entire  but  a  severable  contract,  for  the 
reason  that  the  work  to  be  done  by  the  plaintiff 
under  the  agreement  consists  of  several  and 
distinct  items,  and  the  price  to  be  paid  by  defend- 
ants is  apportioned  to  each  item  of  work.  .  .  . 
This  being  our  construction  of  this  agreement, 
we  say  to  the  jury  that  DeHaas  is  entitled  to 
recover  the  price  stipulated  to  be  paid  for  each 
of  these  several  items  of  work,  if  the  evidence 
satisfies  the  jury  that  he  lias  fully  performed  and 
completed  these  several  items  of  work  in  accord 
uuce  with  the  terms  of  the  contract." 

Verdict  andjudgment  for  the  plaintiff  $1001. 41. 
Defendants  took  this  writ,  assigning  tor  error  the 
rulings  of  the  Court  upon  the  questions  of  evi- 
dence excepted  to,  the  refusal  of  the  Court  to 
affirm  defendants'  points,  and  so  much  of  the 
charge  of  the  Court  as  is  above  set  forth. 

C.  S.  McCormick,  for  plaintiffs  iu  error.     A 


decision  by  Mason,  the  arbiter  named  in  the  con- 
tract, that  the  work  had  been  properly  done,  was 
a  sine  qua  non  to  a  recovery  by  the  plaintiff. 
Monongabela  Navigatiou  Co.  v.  Feuloii,  4  W.  &  S. 

205. 
Herdio  w.  Bilger,  11  Wr.  60. 

Secondary  evidence  of  declarations  made  by 
Mason,  pending  the  work,  is  inadmissible  as  a 
proof  of  his  decision.  Such  a  decision  should 
have  been  proved  by  Mason,  who  was  present 
during  the  trial. 

The  covenants  sued  on  were  not  the  individual 
covenants  of  Quigley  and  Bailey.  The  intent  of 
the  parties  as  gathered  from  the  instrument  is  to 
be  considered  rather  than  the  manner  of  its  exe- 
cution. Where  the  contract  expresses  explicitly, 
as  it  does  here,  that  the  parties  are  acting  merely 
as  agents,  they  are  not  personally  bound. 
Campbell  r.  Baker,  2  Watts,  83. 
Duun  V.  Rector,  14  Johns.  1:8. 

The  contract  was  not  severable.  Its  entirety 
is  to  be  determined  by  the  interest  of  the  parties, 
not  by  the  divisibility  of  the  subject.  (Shinn  v, 
Bodine,  10  Sm.  185.)  While  the  severable  nature 
may  assist  in  determining  the  intention  it  can 
never  overcome  the  intent  to  make  an  entire  con- 
tract when  that  is  shown.  The  intention  as 
gathered  from  the  present  contract  is  plainly 
that  it  is  entire.  The  work  must  all  have  been 
done  before  any  part  of  it  could  have  been  of 
any  use  to  the  defendants,  and  it  could  not  have 
been  intended  that  plantiff  could,  after  performing 
part  only  of  the  work,  stop  operations  and  re- 
cover for  the  part  done.  The  estimate  of  the 
cost  of  each  item  was  merely  for  the  purpose  of 
arriving  at  the  amount  of  money  to  be  paid  froui 
time  to  time  and  the  amount  to  be  retained  as 
the  work  progressed. 

W.  G.  Kress  and  S.  2>.  Ball,  contra. 

The  defendants,  although  described  in  the  con- 
tract as  acting  for  and  on  behalf  of  their  prin- 
cipal, expressly  covenant  under  their  individual 
seals  that  they  will  pay  the  said  De  Haas  ai 
the  rate,  dc,  etc.  Therefore,  under  Hopkins  v. 
Mehuffy  (11  S.  &  R.  126),  they  are  individually 
liable. 

Campbell  v.  Baker,  and  Dunn  u  Rector,  etc., 
cited  by  plaintiffs,  are  not  in  point,  as  the  writings 
in  those  cases  were  not  under  seal. 

The  evidence  discloses  that  Mason,  when  the 
work  was  nearly  completed,  visited  the  stream 
and  gave  directions  with  Bailey  in  regard  to  the 
work.  These  directions  are  shown  to  have  been 
complied  with  and  the  work  was  then  completed 
to  Mason's  satisfaction.  Mason  was  not  a  judge 
to  whom  were  to  be  submitted  all  disputes,  but 
his  judgment  was  fixed  as  a  standard  by  which 
the  work  was  to  be  estimated.  His  award  was 
not  required  to  be  in  writing,  and  it  was  com- 
petent for  plaintiff  to  show  by  testimony  that  the 
work  had  been  done  to  his  satisfaction.     The 
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contract  is  severable.  This  appears  conclireively 
when  viewed  by  the  criterion  established  in  Lu- 
cesco  Oil  Co.  v.  Brewer  (16  Sm.  851),  that 
where  the  part  to  be  performed  by  one  party 
coiiffistR  of  several  distinct  items,  and  the  price 
to  be  paid  by  the  other  is  apportioned  to  each 
item  to  performed,  or  is  left  to  be  implied  by  law, 
the  contract  is  generally  severable. 

Oct.  9,  18T6.  The  Court.  This  action  was 
well  brought  against  Quigley  and  Bailey.  Though 
they  contract  as  agents,  for  the  benefit  of  the 
Navigation  Company,  yet  they  do  so  under  their 
own  individual  seals,  and  tlience  become  individu- 
ally liable.  (Hopkins  v.  Mehaffy,  11  S.  &  R.  1 28, 
per  Gibson,  J.)  So  far  we  agree  with  the  learned 
Judge  below,  but  from  his  construction  of  the 
the  contract  we  must  dissent.  Whether  a  con- 
tract be  entire  or  severable  depends  more  on  the 
intention  of  the  parties,  as  gathered  from  the 
whole  instrument,  than  upon  the  specific  method 
of  performance  or  payment.  We  have,  in  the 
case  of  Carmalt  v.  Piatt  (7  Watts,  318),  an  in- 
stance of  this  manner  of  construction.  By  the 
terras  of  the  contract,  Piatt  agreed,  from  the  lands 
therein  described,  to  manufacture  and  deliver,  to 
Carmalt,  60,000  feet  of  white  pine  boards,  for 
wiiich  he  was  to  receive  $300.  Jn  a  subsequent 
covenant,  in  the  same  agreement,  Carmalt  agreed 
to  sell  to  Piatt  certain  lands  for  which  Piatt  was 
to  pay  $625,  in  lumber,  at  customary  prices. 
At  first  blush  this  would  appear  to  be  a  severable 
contract;  but  it  was  held  not  to  be  so.  For 
though,  by  a  strict  construction  of  its  terms,  it 
might  well  bear  such  an  interpretation,  yet  as  it 
was  apparent  that  it  would  not  have  been  executed 
by  the  parties  except  as  an  entire  contract,  it  was 
held  to  be  entire.  The  rule,  as  adopted,  in  the 
case  of  the  Lucesco  Oil  Co.  v.  Brewer  (16  Sm. 
31),  from  Parsons  on  Contracts,  that  if  the  part 
to  be  performed  by  one  party  consists  of  several 
and  distinct  items,  and  the  price  to  be  paid  by 
the  other  is  apportioned  to  each  item  to  be  per- 
formed, or  is  left  to  be  implied  by  law,  such  con- 
tract will  generally  be  held  to  be  severable,  is 
certainly  applicable  to  contracts  such  as  that  which 
was  under  consideration  in  that  case.  But  it  is 
not  even  intimated  that  the  circumstances  therein 
stated  would  override  the  clear  intention  of  the 
parties  if  such  intention  were  apparent  from  the 
whole  face  of  the  agreement.  Indeed  it  is  ex- 
pressly said  by  the  author,  by  whom  the  above 
rule  is  stated,  that  no  precise  rule  can  be  given 
by  which  this  question,  in  a  given  case  may  be 
settled,  but,  like  most  other  questions  of  construc- 
tion, it  must  depend  upon  the  intention  of  the 
parties  as  gathered  from  the  whole  subject  matter 
of  the  contract.  (2  Par.  on  Cont.  617).  In  any 
view,  this  contract  must  be  taken  as  entire.  It 
was  designed  to  accomplish  a  single  object,  to  wit, 
the  navigability  of  the  stream  therein  mentioned. 


It  was  one  job,  though  made  up  of  several  items  ; 
there  was  one  price,  though,  for  convenience,  be- 
cause the  work  was  to  beipaid  for  as  it  progressed, 
it  was  apportioned  to  the  several  items.  Even 
this  apportionment  must  be  taken  as  inseparable 
from  the  whole  work,  for  it  was  more  than  pro- 
bable that,  for  instance,  the  price  of  fourteen  hun- 
dred dollars  for  building  each  dam,  was  a  value 
put  upon  such  dams  as  part  of  the  whole  job, 
rather  than  as  separate  isolated  items ;  for  the 
dams  would  be  worth  little  or  nothing  with  the 
remainder  of  the  creek  unimproved. 

The  parties  themselves  have,  however,  put  this 
matter  beyond  doubt  by  the  following  clause  in 
their  agreement,  to  wit :  "  Out  of  all  the  above 
estimated  costs  of  each  of  the  respective  divisions 
of  work,  Quigley  and  Bailey  should  be  privileged 
to  retain  fifteen  per  ceyUum  until  the  whole  is 
completed,  in  a  satisfactory  manner,  according  to 
contract,"  That  this  provision  was  designed  to 
secure  the  proper  comi)letion  of  the  whole  work 
is  not  open  to  doubt,  and  if  the  plaintiff  is  per- 
mitted to  recover  full  price  for  a  partial  perform- 
ance, it  is  certain  that  this  covenant  is,  in  effect, 
abrogated. 

We  conclude,  therefore,  that  the  Court  below 
was  wrong  in  holding  the  subject  matter  of  this 
contract  to  be  severable.  We  think  also  that  the 
Court  erred  in  refusing  the  defendants'  2d  and  3d 
points.  By  the  contract  John  M.  Mason  was 
the  arbiter  who  was  to  determine  whether  the 
work  was  done  according  to  the  provisions  of  that 
contract.  This  provision  was  a  reasonable  one, 
designed  to  prevent  controversy,  and  until  the 
plaintiff  procured  the  judgment  of  this  arbiter, 
he  had  no  action.  The  cases  of  the  Monongahela 
Nav.  Co.  V.  Fenlon  (4  W.  &  S.  206),  and  Rey- 
nolds V.  Caldwell  (1  Sm.  298*),  certainly  do  hold 
that,  in  a  case  like  that  above  stated,  the  decision 
of  the  arbiter  is  a  sine  qua  non  to  an  action  for 
the  price  of  the  work.  We  find  nothing  in  the 
evidence  which  goes  to  show  that  Mason,  as 
arbiter,  pronounced  uppn  plaintiff's  work,  or  upon 
any  part  of  it,  as  a  finished  job.  At  best  Mason 
did  but  advise  DeHaas  to  do  certain  things  which 
Bailey  required  to  be  done,  but  whether  they  met 
his  approval  when  done  we  are  not  informed. 

We  do  not  say  that  the  plaintiff  might  not  have 
been  excused  from  producing  this  judgment  or 
decision  by  showing  circumstances  which  rendered 
its  production  impossible,  such  as  the  death  or 
absence  of  the  arbiter  or  his  refusal  to  act,  or  that 
the  defendants  by  the  acceptance  of  the  work,  or 
otherwise,  waived  that  part  of  the  contract.  But 
in  the  absence  of  such  showing  the  rule  as  above 
stated  holds  good. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

Opinion  by  Gordon,  J.  Sharswood  and  Wil- 
liams, J  J.,  absent 
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Oct.  and  Nov.  '76,  *53,  and  '54.  Oct.  11- 

Eowand  v.  The  Commonwealth. 

• 

Criminal  Procedure — Powers  of  the  District 
Attorney-^ Act  of  May  Z,  1850 — When  bills 
of  indictment  may  be  preferred  before  the 
Grand  Jury  without  a  preliminary  hearing 
or  preuious  commitment  of  the  accused — In- 
dictment, after  a  previous  indictment  for  the 
aam^e  offence  has  been  ignored. 

The  District  Attoraey  tinder  the  powers  of  the 
deputy  Attorney  General,  conferred  upon  him  by  the 
Act  of  May  3d,  1860  (P.  L.  664),  may  prefer  an  indict- 
ment before  the  grand  Jury  without  a  preliminary 
hearing  or  previous  commitment  of  the  accused,  and 
this  even  after  a  return  of  ignoramus  to  a  previous  in- 
dictment of  the  accused  for  the  aame  offence ;  but 
this  power  is  to  be  exercised  under  the  supervision  of 
Che  proper  Court  of  criminal  jurisdiction,  and  its  em- 
ployment can  only  be  justified  by  some  pressing  and 
adequate  neoessity. 

Where  tlie  exercise  of  such  power  by  the  District 
Attorney  has  been  approved  by  the  Court  of  Quarter 
Sessions,  it  will  not  be  reviewed  by  the  Supreme  Conrt. 

R.  was  held  to  ball  upon  two  informations  charging 
assault  and  battery,  and  indictments  thereon  were 
preferred  against  him  before  the  grand  jury  at  June 
Term,  which  were  returned  ignoramut  with  direction 
that  the  county  should  pay  tlie  costs.  At  September 
Term  indictments  upon  the  same  informations  were 
sent  up  to  the  next  grand  jury  and  true  bills  were 
found  in  each  case.  At  the  trial  the  Court  refused  a 
>  motion  to  quash  these  indictments,  and  the  accused 
was  tried  and  found  guilty. 

Held  (afSrming  the  judgment  of  the  Conrt  below), 
that  the  action  of  the  Conrt  of  Quarter  Sessions  in  re- 
fusing to  quash  the  indictment  would  not  be  reviewed. 

Feb  Woodward,  J.  When  a  defendant  has  once 
been  discharged  on  a  return  of  iynoramtts,  a  new  bill 
sent  up  without  a  freeh  lieanng,  and  witliout  the  leave 
of  the  Court,  should  'be  promptly  quashed  in  the  ab- 
sence of  affirmative  proof  that  the  course  taken  was 
required  to  meet  some  grave  emergency.  In  the  pre- 
sent instance  it  mu:«t  be  assumed  that  the  Court  of 
Quarter  Sessions  have  approved  the  action  of  the  Dis- 
trict Attorney,  and  this  Court  is  powerless  to  interfere. 

Error  to  the  Qoarter  Sessions  of  Allegheny 
County. 

A.  H.  Rowand,  Jr.,  was  held  to  bail  upon  two 
informations  to  the  June  Session,  1876,  of  the 
Court  of  Quarter  Sessions  upon  charges  of  ag- 
gravated assault  and  battery,  and  assault  and 
battery  on  one  John  Clark.  The  grand  jury 
returned  ignoramus  to  the  bills  of  indictment 
founded  ii[)on  these  informations  and  ordered  the 
county  to  pay  the  costs.  At  the  September  Ses 
sion  of  the  same  year,  without  any  application 
to  or  permission  from  the  Conrt,  new  bills  founded 
opon  the  same  informations  were  sent  ap  to  a 
different  grand  jmy  and  true  bills  were  found  in 
each  case.  When  the  cases  were  called  for  trial 
the  attorney  for  the  accused  made  a  motion  to 
quash  the  indictments,  for  the  reasons  (1)  That 


the  informations  and  bills  were  before  a  former 
grand  jury  and  were  ignored  by  them.  (2)  That 
no  new  informations  were  made,  and  theignorinj^ 
of  the  bills  by  the  grand  jury  was  a  conclusive 
determination  of  said  informations;  and  (3)  That 
it  was  contrary  to  practice  and  at  variance  with 
law  to  subject  defendant  to  the  jurisdiction  of  two 
grand  juries  upon  the  same  informations. 

The  Court  (White,  J.)  refused  the  motion  to 
quash,  saying  **  I  doubt  not  the  power  of  the 
Court  on  cause  shown  upon  affidavits,  to  direct  a 
bill  to  be  sent  back  to  be  reconsidered  by  the  same 
or  a  subsequent  grand  jury,  but  in  the  absence 
of  such  direction  by  the  Court,  I  doubt  the  le- 
gality, and  very  much  condemn  the  practice  of 
sending  up  the  same  bill  (or  one  just  like  it  based 
on  the  same  informations)  to  a  subsequent  grand 
jury,  after  it  has  been  ignored  by  one  grand  jury. 
Ordinarily  an  ignoramus  should  be  the  end  of 
the  case.  If  I  were  acting  on  my  own  judgment 
I  would  quash  the  indictments.  But  as  1  have 
been  informed  that  the  course  pursued  in  these 
cases  has  been  always  sustained  by  this  Court,  I 
shall  conform  to  this  practice,  and  infuse  these 
motions." 

Rowand,  having  been  tried  and  foand  guilty, 
took  this  writ,  assigning  for  error  the  action  of 
the  Court  in  refusing  the  motion  to  quash. 

Bayne  (Magee  with  him),  for  the  plaintiff  in 
error,  denied  that  there  ever  was  such  practice  as 
led  the  Court  below  to  refuse  the  motion  to 
quash,  and  that  if  there  had  been  it  would  be 
unjustifiable  and  illegal  under  the  Acts  of  Marcli 
31,  I860  (Purd.  Dig.  390)  and  March,  20,  1818 
(Purd.  Dig.  391).  This  legislation  shows  that 
a  discharge  upon  a  return  of  ignoramus  is  a 
finality  and  not  an  interlocutory  proceeding. 

The  District  Attorney,  contra,  presented  no 
paper  book  and  made  no  argument. 

Oct.  23.  The  Court.  Indictments  in  these 
two  cases  were  preferred  before  the  grand  jury  at 
the  June  Term  of  the  Court  of  Quarter  Sessions 
in  1875,  and  were  returned  '*  ignoramus,^^  with  a 
direction  that  the  county  should  pay  the  costs. 
New  indictments  were  sent  to  the  next  grand 
jury  at  the  September  Session,  1875,  and  a  true 
bill  returned  in  each  case.  Before  the  June 
Term,  Rowand,  the  defendant,  had  been  held  to 
bail  on  information  made  against  him,  and  he 
was  indicted  in  September  for  the  offences  charged 
ill  those  informations.  Expressing  grave  doubts 
us  to  the  legality  of  the  proceeding,  and  emphati- 
t-ully  condenaiing  the  practice  which  sustained  it, 
the  Court  of  Quarter  Sessions  overruled  the  mo> 
tion  to  quush  the  indictments. 

If  the  question  were  an  open  one,  there  would 
be  little  doubt  as  to  the  rule  it  would  be  the  duty 
of  this  Court  to  lay  down.  On  principle,  the 
return  of  ^Hgnoramus^^  made  on  an  indictment  bj 
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the  grand  jury  ought  to  be  the  end  of  the  prose- 
cation  originating  in  the  information  returned 
by  the  committing  magistrate.  The  defendant 
has  complied  with  the  conditions  of  his  recog- 
nizance. The  prosecution  has  failed  with  the 
failure  of  the  bill.  The  bail  of  the  defendant  are 
released,  and  he  is  entitled  to  be  discharged.  In 
analogy  to  the  rules  by  which  other  judicial  pro- 
ceedings are  governed,  this  ought  to  be  the  end 
of  the  case  founded  on  the  complaint  he  was 
called  on  in  the  first  instance  to  answer.  If  the 
public  interest  should  require  that  further  action 
ebonld  be  taken  against  him,  it  should  be  by  a 
new  warrant  on  a  new  information,  except  in 
those  rare  cases,  which  should  be  defined  as  accu- 
rately as  possible,  in  which  a  district  attorney  is 
justified  in  preferring  an  indictment  without  a 
preliminary  hearing  Such  a  rule  would  not  in- 
terfere with  the  power  of  the  judges  of  the  Quar- 
ter Sessions  on  proper  notice,  to  recommit  to  the 
same  or  a  succeeding  grand  jury  a  bill  thrown  out 
in  consequence  of  oversight,  mistake,  or  fraud. 
It  would  only  prevent  the  injustice  which  the  ex- 
ercise of  unlimited  discretion  by  a  district  attor- 
ney is  capable  of  producing.  Discharged  from 
his  recognizance  by  the  action  of  the  first  grand 
jury,  the  defendant  is  thrown  oflf  his  guard,  and 
the  second  presentation  of  the  indictment  can  be 
delayed  till  his  witnesses  are  dead  or  distant,  and 
his  means  of  defence  destroyed. 

But  principles  have  been  long  settled  which 
rtqnire  that  the  action  of  the  district  attorney  in 
these  cases  shall  be  sustained.  The  Act  of  the 
3d  of  May,  1850,  providing  for  the  election  of 
this  ofiScer,  makes  it  his  duty  to  ''sign  all  bills 
of  indictment,  and  conduct  in  court  all  criminal 
or  other  prosecutions  in  the  name  of  the  Common- 
wealth, or  when  the  State  is  a  party,  which  arise 
in  the  county  for  which  he  is  elected,  and  perform 
all  the  duties  which  now  by  law  are  to  be  per- 
formed by  deputy  attorneys  general."  A  defend- 
ant discharged  from  custody  after  the  return  of 
'•t^orarww«"toanindictmentagainsthim,  remains 
still  subject  to  prosecution  in  any  of  the  forms  to 
which  the  attorney  general  or  his  deputy  before 
the  Act  of  1855  could  resort.  "  If  a  man  be 
committed  for  a  crime,  and  no  bill  be  preferred 
against  him,  or  it  be  thrown  out  by  the  grand 
jury,  so  that  he  is  discharged  by  proclamation, 

he  is  still  liable  to  be  indicted And  so, 

too,  a  discharge  from  a  former  indictment  upon 
payment  of  costs,  in  consequence  of  the  refusal  of 
the  prosecutor  to  prosecute  further,  is  no  bar." 
(Wh.  Cr.  Law,  §  544,  referring  to  2  iJale,  243, 
Com.  V.  Miller,  2  Ash,  61,  and  State  v.  Black- 
well,  9  Alabama,  79).  The  modes  of  proceeding 
in  the  initiation  of  criminal  prosecutions  were 
stated  wiih  great  fulness  and  accuracy  by  Judge 
Kino  in  a  charge  to  a  grand  jury  of  Philadelphia 
In  1845,  quoted  at  length  in  a  note  to  §  458  of 


Wharton's  Criminal  Law.  In  the  course  of  the 
charge  the  judge  said  :  "Another  instance  of  ex- 
traordinary proceeding  is  where  the  attorney 
general  ex-officio  prefers  an  indictment  before  a 
grand  jury  without  a  previous  commitment  of  the 
accused.  That  this  can  be  lawfully  done  is  un- 
doubted. A.nd  there  are  occasions  where  such  an 
exercise  of  official  authority  would  be  just  and 
necessary ;  such  as  where  the  accused  has  fled  the 
justice  of  the  State,  and  an  indictment  found  may 
be  required  previous  to  demanding  him  from  a 
neighboring  State,  or  where  a  less  prompt  mode 
of  proceeding  might  lead  to  the  escape  of  a  pub- 
lic offender.  In  these,  however,  and  in  all  other 
cases  where  this  extraordinary  authority  is  exer- 
cised by  the  attorney  general,  the  citizen  affected 
by  it  is  not  without  his  guarantees.  Besides  the 
intelligence,  integrity,  and  independence  which 
always  must  be  presumed  to  accompany  high 
public  trust,  the  accused,  unjustly  aggrieved  by 
such  a  procedure,  has  the  official  responsibility 
of  the  officer  to  look  to.  .  .  .  In  practice  the  law 
officer  of  the  Common weath  always  exercises  this 
power  carefully  ;  generally  nnder  the  direction  of 
the  Court,  and  never  unless  convinced  that  the 
general  public  good  demands  it."  Dr.  Wharton, 
speaking  of  the  general  result  of  the  rules  stated 
by  Judge  Einq,  says,  ''this  is  the  view  wliic'i 
may  be  considered  as  now  adopted  in  Pennsylva- 
nia." The  same  general  result  was  reached  by 
the  reasoning  of  the  present  Chief  Justice  in  Mc- 
CuUough  V.  The  Commonwealth  (17  P.  F.  8. 
30).  He  said :  '*  It  has  never  been  thought  that 
the  9th  section  of  the  9th  article  of  the  Consti- 
tution, commonly  called  the  bill  of  rights,  pro- 
hibits all  modes  of  originating  a  criminal  charge 
against  offenders  except  that  by  a  prosecution 
before  a  committing  magistrate.  Had  it  been  so 
thought,  the  Court,  the  attorney  general,  and  the 
grand  jury,  would  have  been  stripped  of  power 
universally  conceded  to  them.  In  that  event  the 
Court  could  give  no  ofl'ence  in  charge  to  the  grand 
jury,  the  attorney  general  could  send  up  no  bill, 
and  the  grand  jury  couKi  make  no  presentment  of 
their  own  knowledge,  but  all  prosecutions  would 
have  to  pass  thjrough  the  hands  of  inferior  magis- 
trates." 

It  is  thus  apparent  that  upon  considerations 
involving  the  maintenance  of  public  security  it 
has  be^i  found  necessary  to  lodge  this  extraordi- 
nary and  delicate  authority  somewhere,  and  it  is 
apparent  also  that  it  has  been  lodged  in  the  pro- 
secuting officer  of  the  Commonwealth.  It  is  to 
be  exercised,  in  the  ordinary  case,  under  the  su- 
pervision of  the  proper  court  of  criminal  jurisdic- 
tion, and  in  all  cases  its  exercise  is  subject  to 
their  revision  and  approval.  The  action  of  Mie 
officer  and  the  Court  could  be  brought  here  for 
purposes  of  review  only  when  the  abuse  of  their 
discretion  should  be  found  to  have  beeu  both 
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manifest  and  flajjrant.  Cases  can  be  conceived 
where  the  ends  of  justice  would  be  defeated  by  the 
delay  and  publicity  of  a  motion  in  open  court  for 
b'avc  to  send  up  an  indictment,  and  in  sudi  cases 
it  would  be  the  duty  of  the  prosecuting  officer  to 
act  promptly  and  upon  his  own  responsibility. 
Whether  the  exclusion  of  the  attorney  general 
from  the  connection  he  formerly  held  with  the 
criminal  business  of  the  Commonwealth,  and  the 
transfer  of  his  powers  to  the  district  attorneys  of 
the  several  counties,  was  well  advised,  is  a  legis- 
lative and  not  a  judicial  question.  Whatever 
individual  theories  may  be  entertained,  and  what- 
ever the  rule,  if  it  were  competent  now  to  estab- 
lish one,  it  might,  in  view  of  the  tendencies  of 
modern  systems,  be  thought  wise  to  adopt,  all 
that  can  be  said  is,  that  the  questions  presented 
by  this  record  have  been  settled,  and  all  that  can 
be  done  is  to  accept  the  law  that  has  been  in- 
herited from  the  able  men  by  whom  the  founda- 
tions of  our  jurisprudence  were  laid. 

While,  however,  the  possession  of  this  excep- 
tional power  cannot  be  denied,  its  employment 
can  only  be  justified  by  some  pressing  and  ade- 
quate necessity.  When  exercised  without  such 
necessity,  it  is  the  duty  of  the  Quarter  Sessions 
to  set  the  officer's  act  aside  When  a  defendant 
has  been  once  discharged  on  a  return  of  ''ignora- 
mti8,^^  a  new  bill  sent  up  without  a  fresh  hearing, 
and  without  the  leave  of  the  Court,  should  be 
promptly  quashed  in  the  absence  of  affirmative 
proof  that  the  course  taken  was  required  to  meet 
some  grave  emergency,  or  to  provide  for  some 
urgent  public  need.  In  the  present  instance,  the 
Court  of  Quarter  Sessions  must  be  assmued  to 
have  approved  the  action  of  the  district  attorney 
The  defendant  has  been  tried,  convicted,  and  sen- 
tenced on  the  bills  found  by  the  second  grand 
jury.  If  there  was  wrong  it  was  one  which  the 
Quarter  Sessions  could  alone  redress.  This  Court 
is  powerless  to  interfere. 

Judgment  affirmed. 

Opiniour  by  Woodward,  J.    Williams,  J., 
absent 


Jan.  '75, 18.        Price's  Estata        Feb  29, 1876. 

Martin's  Appeal. 

Appeals  of  Sallie  Martin,  St.  John's  Orphan 

Asylum  and  The  House  of  the  Good  Shepherd. 

Executor  —  Allowance  of  commissiona  and 
counsel  fees — Costs  of  audit,  how  appor- 
Honed —  Will —  Construction  of —  Pecuniary 
legacy  given  after  a  direction  to  pay  income 
to  widow  for  life — When  payable. 

In  the  absence  of  fraud  or  bad  faith,  an  executor 
should  not  be  disallowed  coiumissions  merely  be^auoe 
he  has  been  saro barged  in  bid  acoount. 


When  a  surcharge  is  made,  counsel  fees  will  not  be 
allowed  an  executor  for  resisting  the  claim.  He  is, 
however,  entitled  to  services  of  counsel,  and  so  far  as 
those  services  are  rendered  for  the  benefit  of  the  estate 
or  to  protect  the  accountant  in  his  rights,  oompensatiou 
should  be  made  therefor  out  of  the  estate. 

The  same  role  applies  to  all  the  costs  of  audit.  But 
where  the  audit  has  been  unduly  protracted  in  the 
conteutfon  of  a  claim,  the  increased  expenses  should 
be  paid  by  the  unsuccessful  party  by  whom  they  were 
occasioned. 

Testator  bequeathed  his  estate  to  his  executors  to 
pay  the  income  to  his  wife  for  life,  and  after  her  death 
to  his  mother  for  life,  and  after  the  death  of  boih  his 
wife  and  mother  to  pay  the  principal  to  others  named. 
He  then  bequeathed  several  pecuniary  legacies. 

7A/'/,  tlint  the  payment  of  the  legacies  must  be  post- 
poned until  the  termination  of  the  life  estates. 

Appeals  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Harry  F.  Price  died  in  September,  1869,  leaving 
a  will,  whereby  he  appointed  Thomas  J.  Martin 
his  executor.  It  appeared  before  the  auditor 
(Henry  S.  Hagert)  that  in  1864,  Martin,  who 
had  then  carried  on  the  wholesale  liquor  business 
for  some  years,  formed  a  co-partnership  with  the 
testator,  which  continued  until  the  litter's  death  ; 
giving  him  for  his  services  an  eighth  interest  ia 
the  net  profits,  but  no  interest  in  the  capital  of 
the  concewi.  At  the  death  of  Price  there  was 
standing  to  his  credit  on  the  books  of  the  firm 
a  balance  of  undrawn  profits,  which,  with  Martin's 
capital,  was  represented  by  the  stock  in  trade  and 
the  other  assets.  Martin  did  not  make  sale  of 
the  partnership  property  at  the  dissolution,  but 
took  it  himself  at  a  valuation,  and  charged  him- 
self in  his  executor's  account  with  $2662  89  as 
Price's  proportion  thereof.  The  widow  claimed 
that  the  executor  should  be  charged  with  $25,000 
as  her  husband's  interest  in  the  partnership  assets, 
on  the  ground  that  Martin  had  said  on  several 
occasions  shortly  before  the  testator's  death,  that 
Mr.  Price  was  worth  between  $20,000  and  $30,- 
000.  She  also  objected  to  the  credits  for  funeral 
expenses,  carriage  hire,  and  other  items,  some  of 
which  were  allowed,  and  some  disallowed,  and 
also  to  any  allowance  of  commissions  to  the 
accountant.  The  auditor  reported  that  it  was 
the  duty  of  Martin  to  have  made  sale  of  the 
stock  upon  his  partner's  death,  and  that  he  had 
no  right  to  take  it  at  a  valuation,  which,  too,  in 
this  case  was  too  low.  He  found  Price's  real 
interest  at  the  time  of  his  death  to  have  been 
$4904.98,  ar^d  accordingly  surcharged  the  account- 
ant with  $2242  09.  He  also  found  that  there 
had  been  no  fraud  or  bad  faith  on  the  part  of  the 
executor,  and  therefore  allowed  him  his  commis- 
sions as  charged,  and  $500  lor  services  of  counsel, 
and  charged  his  own  fee,  $350,  to  the  estate. 
To  this  report  Mrs.  Price  excepted.  The  Court 
below  (Allison,  P.  J  )  disallowed  all  commis- 
sions, and  also  any  counsel  fees  to  the  executor. 
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and  farther  charged  him  with  $300  of  the  auditor's 
fee,  whereupon  <he  accountant  took  this  appeal, 
assigning  for  error  the  disallowance  of  his  comr 
missions  and  counsel  fee  and  the  surcharge  of  the 
auditor's  fee. 

Another  question  which  was  decided  by  the 
auditor  in  his  report,  related  to  the  payment  of 
certain  legacies  under  the  terms  of  testator's  will, 
which  were  as  follows : — 

I  give,  devise,  and  bequeath  to  Thomas  J.  Martin, 
my  executor,  all  my  estate,  real,  persona'I,  and  mised, 
to  have  and  to  hold  the  same  in  trust,  for  the  follow- 
ing uses  and  purposes :  To  oollect  all  my  personal 
estate,  and  invest  the  same  in  bonds  and  mortgagee, 
and  to  pay  the  income  thereof,  and  the  rental  of  all 
my  real  estate  to  my  beloved  wife,  Mary  Prioe,  half- 
yearly,  dur'in}^  her  natural  life,  so  long  as  she  shall 
remain  uiy  widow  ;  and  in  the  event  of  the  death  of 
my  said  wife,  or  her  reroarriage,  then  I  give,  devise, 
and  bequeath  the  same,  snbjeot  to  the  same  trust, 
unto  my  mother,  Jane  Price,  for,  and  during  the  term 
of  her  natural  life,  and  should  my  mother  then  be 
deceased,  then  I  give  the  same,  in  fee-simple,  to  Wil- 
liam R.  Price,  Charles  M.  Price,  and  Caroline,  wife  of 
Lokens  Clayton,  in  eqnal  shares. 

And  upon  the  death  of  both  my  said  wi  fe  and  mother, 
I  give,  devise,  and  bequeath  all  my  estate  unto  Wil- 
liam R,  Price,  Charles  M.  Price,  and  Caroline,  wife  of 
Lakens  Clayton,  in  fee-simple ;  and  if  any  of  them  be 
deceased,  their  children  to  t  .ke  their  parent's  share. 

I  direct  my  executor  to  purchase  a  watch  or  other 
present,  of  the  value  of  one  hundred  dollars,  to  be 
given  to  Sarah  Martin,  daughter  of  my  friend  Thomas 
J.  Martin. 

I  give  and  bequeath  to  the  House  of  the  Good 
Shepherd,  and  to  the  St.  John's  Orphan  Asylum,  the 
8am  of  $500  each. 

No  one  appeared  before  the  auditor  on  behalf 
of  either  Sarah  Martin,  the  House  of  the  Good 
Shepherd,  or  the  SL  John's  Orphan  Asylum.  As 
to  their  legacies  the  auditor  reported  as  follows : — 

The  gift  of  all  his  real  and  personal  estate  to 
his  executor,  in  trust  for  the  use  of  his  wife  and 
mother  for  life,  with  remainder  to  William  and 
Charles  Price,  and  to  Caroline  Clayton,  is  incon- 
sistent with  the  subsequent  bequests  to  Surah 
Martin,  and  to  the  two  charitable  corporations 
named  in  the  will ;  as  a  rule  of  construction, 
where  two  parts  of  a  will  are  inconsistent,  the  latter 
prevails,  but  this  is  applied  only  after  the  failure 
of  every  endeavor  to  give  such  a  reasonable  con- 
struction to  the  entire  dispositions  as  will  render 
every  part  of  them  operative.  (Roper  on  Lesfa- 
cies,  1461 ;  Constantine  u.  Constanline,  6  Vcs. 
102;  Shipperdson  u.  Lower  (1  You.  &  Coll. 
441) 

In  the  present  instance,  the  primary  intent  of 
the  testator  seems  to  be,  to  make  provision  for 
the  support  of  his  widow  and  mother  during 
their  lives,  and  to  devote  the  income  of  his  entire 
estate,  both  real  and  personal,  to  that  purpose. 
Such  a  purpose  is  at  ?arinnce  with  an  intention 
to  make  the  pecuniary  legacies  payable  in  the 
lifetime  of  either  the  wife  or  mother  of  the  tes- 
VoL.  11I.-21 


tator.  In  the  opinion  of  the  auditor  the  pay^ 
raent  of  those  legacies  is  to  be  postponed  until 
the  termination  of  the  two  life  estates.  (See 
Durdett  v.  Ycang,  9  Mod.  93 ;  S.  C,  5  Bro.  P.  C. 
54.) 

Exceptions  were  filed  on  behalf  of  the  said 
three  legatees  on  the  ground  that  the  auditor 
should  have  awarded  immediate  payment  of  their 
legacies.  These  exceptions  were  dismissed  by  the 
Court,  whereupon  the  exceptants  appealed,  assign- 
ing for  error  the  dismissal  of  their  exceptions. 

Fierce  Archer,  Jr,  (L.  G.  Gassidy  with  him), 
for  the  appellants. 

The  auditor  has  found  that  there  was  no  fraud 
or  bad  faith  on  the  part  of  the  executor.  In 
such  a  case  commissions  should  not  have  been 
disallqwed,  nor  should  any  of  the  costs  of  the 
audit  .have  been  imposed  upon  the  executor. 

McElheny's  Appeal,  10  Wr.  348. 

Yoder's  Appeal,  9  Wr.  394. 

Hardirg's  App»^al,  12  II.  189. 

Norrls's  Appeal,  21  Sm.  106. 
A,  V.  Pamons,  contra. 

TJie  auditor  found  that  it  was  the  duty  of  the 
executor  to  have  sold  the  partnership  stock,  and 
instead  of  doing  thot  ho  had  appropriated  it  to 
his  own  use.  If  this  was  not  actual  fraud  it 
was  such  unfaithfulness  as  would  forfeit  commis- 
sions. 

Smith's  Appeal,  11  Wr.  427. 

Greenleafs  Kdtate,  12  II.  232. 

The  expense  of  the  audit  was  caused  by  the 
neglect  of  the  executor  to  file  a  true  account,  as 
appears  by  the  fact  that  he  was  surcharged  with 
nearly  $2000.  IIo  should,  therefore,  bear  the 
costs,  and  he  was  properly  disallowed  counsel 
fees  for  resisting  a  just  claim. 

Gossner's  Estate.  6  Wh.  401. 

Sterrett's  Appeal,  2  P.  &  W.  419. 

March  13, 1876.  The  Court.  The  first  as- 
signment alleges  error  in  surcharging  the  ac- 
countant with  the  sum  of  dve  hundred  dollars, 
paid  counsel  for  professional  services.  Upon 
what  ground  said  surcharge  was  made  we  are 
not  informed,  as  no  opinion  was  filed  by  the 
learned  Judge  of  the  Orphans'  Court.  It  is 
always  desirable,  in  such  cases,  to  know  the 
reasons  upon  which  the  decree  of  the  Court  below 
was  predicated.  The  auditor's  report,  however, 
discloses  sufiBcient  to  show  that  the  action  of  the 
Orphans'  Court  should  be  in  part  sustained. 
The  e.xecutor  was  also  the  surviving  partner  of 
thetebtator;  in  his  account  he  charged  himself 
with  the  sum  of  $2602  89,  as  the  value  of  tiic 
deceased  partner's  interest  in  the  firm.  The 
auditor  surcharged  him  with  the  sum  of  $2242.0^, 
as  the  real  value  of  said  interest 

The  contention  upon  this  question  protracted 
the  audit  very  greatly,  and  involved  a  tedious^ 
examination  of  the  books  and  the  bnsinesa  of 
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the  firm.  The  burden  of  this  increased  expense 
ought  not  to  be  thrown  upon  the  estate.  It 
should  be  borne  l)y  the  unsuccessful  party  by 
whom  it  was  occasioned.  It  would  be  manifestly 
unjust  to  charge  the  widow,  who  succeeded 
in  thus  surcharging  the  accountant,  with  the 
amount  expended  by  htm  in  counsel  fees  io  re- 
sisting her  claim.  But  we  think  it  was  error 
to  strike  out  all  allowance  for  counsel  fees. 
The  accountant  was  entitled  to  the  services 
and  advice  of  counsel,  and  so  far  as  those 
services  were  rendered  for  the  benefit  of  the 
estate,  or  to  protect  the  accountant  in  his 
rights,  compensation  should  be  made  therefor 
out  of  the  estate.  An  examination  of  the 
auditor's  report  discloses  the  fact,  that  the  widow 
objected  to  a  number  of  items  on  the  credit  side 
of  the  account,  which  were  allowed  by  the 
auditor.  Among  them  was  the  item  of  funeral 
expenses.  It  is  also  noted  that  she  attempted 
to  surcharge  the  accountant  with  a  much  larger 
sum,  as  the  value  of  the  testator's  interest  in  the 
firm,  than  was  found  by  the  auditor.  It  is  only 
right  that  a  reasonable  allowance  shonld  be  made 
out  of  the  estate  to  pay  for  this  portion  of  the 
services  of  counsel.  We  think  $150  is  sufficient 
for  this  purpose.  The  accountant  must  be  sur- 
charged with  the  residue,  to  wit,  $350. 

We  think  the  Court  below  erred  in  disallowing 
the  accountant's  claim  to  commissions.  The 
auditor  finds  that  he  was  not  guilty  of  actual 
fraud,  or  bad  faiih.  It  would  be  a  harsh  rule  to 
hold,  that  in  the  absence  of  fraud  or  bad  faith 
an  accountant  should  be  deprived  of  his  commis- 
sions merely  because  he  has  been  surcharged  in 
his  account,  especially  when  the  subject  of  the 
surcharge  was  the  value  of  the  testator's  interest 
in  the  profits  of  a  business.  It  is  unnecessary  to 
refer  to  the  cases  upon  this  point.  The  whole 
subject  has  been  thoroughly  discussed  in  a  num- 
ber of  recent  decisions.  None  of  them  sustain 
the  disallowance  of  commissions  in  this  case. 

No  question  as  to  the  amount  of  the  auditor's 
fee  was  raised  in  the  Court  below.  It  was  fixed 
by  the  agreement  of  the  parties,  with  the  ap- 
proval of  the  Court.  The  question  is,  whether 
it  shall  be  paid  by  the  accountant,  or  by  the 
estate.  The  Court  below  surcharged  the  ac- 
countant with  all  but  $50  of  the  amount. 
What  we  have  said  upon  the  first  assignment 
of  error  is  equally  applicable  here.  The  neces- 
sary and  proper  expenses  of  the  audit  should 
be  paid  out  of  the  estate.  So  far  as  they 
were  increased  unnecessarily  by  the  accountant, 
the  burden  should  fall  upon  him. 

It  is  not  easy  to  fix  the  precise  line  of  division, 
but  in  our  judgment  the  estate  should  pay  $150 
of  the  auditor's  fee.  The  accountant  must  be 
surcharged  with  the  residue  thereof,  to  wit,  $200. 

There  are  ithree  other  appeals  in  this  estate. 


viz  :  Appeal  of  Sarah  Martin,  legatee;  Appeal  of 
St.  John's  Orphan  Asylum,  legatee;  Appeal  of 
House  of  Good  Shepherd,  legatee.  Neither  of 
these  appellants  appeared  before  the  auditor  to 
claim  any  legacy  or  bequest  under  the  will,  nor 
were  the  appeals  pressed  upon  the  argument  here. 
The  auditor  has  given  satisfactory  reasons  why 
the  payment  of  the  respective  legacies  should  be 
postponed  until  after  the  termination  of  the  life 
estates.  As  to  each  of  these  appeals  the  decree 
of  the  Court  below  must  be  affirmed,  and  the 
appeals  dismissed  at  the  cost  of  the  respective 
appellants. 

In  the  Appeal  of  Thomas  J.  Martin,  executor, 
the  decree  is  reversed,  and  the  record  remitted 
for  further  proceedings. 

Opinion  by  Paxson,  J.  Agnew,  C.  J.,  and 
Williams,  J.,  absent. 


Jan.  '75, 106. 

Lehigh  Navigation  Co.  v.  Mohr. 


Jan.  7. 


Agent — Extent  of  avihority — Power  of  suhsti' 
tution — Revocation  of  power  of  suhditute  by 
death  of  the  original  attorney — Corporation 
— Liability  of— Improper  transfer  of  loan. 

The  powers  of  the  snbstitnte  of  an  attorney  in  fact 
cease  apon  the  death  of  such  attorney. 

M.  appofntpd  C.  her  genera!  attorney  in  fact  to  sell 
and  transfer  all  stocks  or  loans  owned  by  her  with  power 
of  sabstitution  ;  C.  appointed  V.  his  pubstitnte  and 
died ;  after  C.*b  death,  V.  transferred  certain  loans  of 
M.,  and  embezzled  the  proceeds. 

Held^  that  the  corporation  permitting  this  transfer 
were  liable  to  M.  for  the  value  of  this  loan. 

Appeal  from  the  Common  Pleas  of  Philadel- 
phia County. 

Bill  in  equity  filed  February  10,  1873,  by 
Sophia  Mohr,  against  the  Lehigh  Coal  and 
Navigation  Company,  setting  out  that  the  com- 
plainant was  the  owner  of  a  certificate  of  the  loan 
of  the  defendant  for  $2000,  which  the  defendant 
permitted  one  Charles  Vezin,  Jr.,  to  transfer 
without  authority  from  her  to  one  Longstreth,  to 
whom  a  new  certi6cate  was  issued,  and  that  Vezin 
had  appropriated  the  proceeds  of  this  sale  to  his 
own  use,  and  was  now  insolvent.  The  bill  prayed 
that  the  defendant  be  decreed  to  pay  to  the  plain- 
tiff the  cash  value  of  the  said  certificate  of  loan. 

The  defendant's  answer  denied  that  the  trans- 
fer hod  been  made  without  the  plaintiff's  authority. 

The  Master  (Charles  W.  Katz)  found  the  fol- 
lowing facts  ;  on  October  30,  1865,  the  defend- 
ant issued  a  certificate  for  $2P00  of  its  loan  in  the 
name  of  the  plaintiff,  a  resident  of  Germany. 
The  purchase  was  made  by  Charles  Vezin,  Jr., 
who  stated  at  the  office  of  the  defendant,  that 
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he  did  it  for  the  plaintiff,  and  the  certificate  was 
delivered  to  him  as  her  representative.  The 
money  used  in  making  this  purchase  was  the  pro- 
ceeds of  the  sale  of  other  loans  of  the  plaintiff 
which  had  been  sold  by  Vezin,  Jr.,  under  a  spe- 
cial letter  of  attorney.  Vezin,  Jr.,  always  re- 
tained possession  of  this  certificate,  and  collected 
the  interest  upon  it  as  it  accrued,  and  remitted  it 
to  the  plaintiff.  On  October  1 4, 1 870,  Vezin,  Jr., 
sold  the  certificate,  and  the  defendant  transferred 
it  and  issued  a  new  certificate  to  the  purchaser 
upon  the  faith  of  a  notarial  copy  of  what  pur- 
ported to  be  a  genera]  power  of  attorney  to 
Charles  Vezin,  Sr,  from  the  plaintiff,  doted 
April  22,  1851,  authorizing  him  as  her  attorney 
to  sell  and  transfer  all  or  any  stocks  or  loans 
owned  by  the  plaintiff  in  the  United  States  with 
a  general  power  of  substitution.  On  March  4, 
1853,  Charles  Vezin,  Sr.  executed  to  Cliarles 
Vezin,  Jr.  a  power  of  attorney,  vihereby,  inter 
alia,  he  "  substituted  and  appointed  the  said 
Charles  Vezin,  Jr.,  to  be  his  true  and  lawful  sub- 
stitutp  and  attorney,  to  do,  transact  and  perform 
all  acts,  matters  and  things  whatsoever,  without 
exception,  which  he  the  constituent  is  authorized 
to  do,  transact  and  perform  as  attorney  in  fact  6f 
any  p^srson  or  persons  whomsoever,  by  virtue  of 
any  power  or  authority  already  or  hereafter  to  be 
given,  and  for  the  purposes  aforesaid  with  whom- 
soever it  doth,  shall,  or  may  concecn,  to  account" 

Charles  Vezin,  Sr.,  died  April  8,  1853.  The 
original  of  what  purported  to  be  the  notarial  copy 
of  the  general  letter  of  attorney  to  Charles  Vezin, 
Sr,  under  which  the  transfer  of  this  loan  was 
effected,  was  never  found,  and  it  was  contended  on 
behalf  of  the  plaintiff  that  no  such  letter  ever 
existed,  but  the  determination  of  this  question 
became  immaterial  on  account  of  the  view  taken 
by  the  Court  of  the  other  questions  of  the  cause. 

Upon  these  facts,  the  Court  below  (Finletter, 
J.)  decreed  that  the  prayer  of  the  bill  should  be 
granted.  From  this  decree  the  defendant  appealed, 
assigning  for  error  that  the  Court  erred  iu  not 
dismissing  the  bill. 

The  case  was  argued  by  Oihbons,  for  the 
appellant,  and  Bosengarten,  for  the  appellee,  on 
February  25,  1876,  and  on  March  9,  1876,  the 
Court  made  the  following  order  : 

"  It  is  ordered  that  this  ease  be  re-argued.  In 
the  mean  time  the  counsel  will  be  prepared  with 
authorities  to  discuss  the  question  of  the  substitu- 
tion of  Charles  Vezin,  Jr.  by  Charles  Vezin,  Sr., 
as  attorney  for  the  principal,  of  whom  the  latter 
was  attorney  in  fact;  the  effect  of  the  death  of 
the  latter  upon  his  substitution,  and  the  suffi- 
ciency of  the  evidence  to  establish  the  power  from 
Miss  Mohr  to  Charles  Vezin,  Sr." 

The  case  was  now  re-argued  by  Gibbons,  for 
the  appellant. 

Whether  the  original  power  from  the  plaintiff 


to  Vezin,  Sr.  authorized  such  a  substitution  as  he 
made,  might  finder  other  circumstances  be  a 
serious  question ;  in  this  case  her  acts,  recognizing 
the  validity  of  such  substitution,  render  the  deci- 
sion of  that  question  unnecessary.  The  deed  of 
substitution  provided  that  Vezin,  Jr.  should 
account  to  the  principal  directly  ;  this  was  done, 
and  he  was  recognized  by  her  as  her  sole  agent 
in  the  United  States.  He  had  no  authority  but 
what  was  contained  in  this  substitutiou  to  collect 
her  interest. 

[Sharswood,  J.  The  question  on  which  we 
chiefly  desired  a  ve-argument  is,  whether  when  an 
attorney  died,  his  substitute's  powers  continue.] 
Whatever  may  be  the  answer  to  that  question 
in  the  abstract,  in  this  case  the  plaintiff  has  rati- 
fied and  recognized  the  act.  This  is  not  an  ordi- 
nary case  of  substitution  by  an  attorney  but  the 
acceptance  of  a  new  one. 

[Shapswood,  J.  I  do  not  see  why  the  fact 
that  there  is  a  direction  to  account  to  the  princi- 
pal should  alter  the  case.] 

This  is  more  than  that ;  there  was  ao  entirely 
new  agency  constituted. 

Cassidy  r.  McKenzie,  4  W.  &  S.  282. 

Morgan  v.  Steele,  5  Binn.  305. 
Eosengarten,  contra. 

It  is  a  general  rule  that  the  derivative  authority 
expires  with  the  principal  authority  from  which 
it  proceeds.  The  power  of  constituting  an  agent 
is  founded  upon  the  principal's  right  to  do  the 
business  himself;  and  when  that  right  ceases  to 
exist,  the  right  of  appointing  another  person  for 
the  same  object  also  ceases ;  and  where  an  attor- 
ney, with  a  power  of  substitution,  appoints  a 
substitute,  the  authority  of  the  substitute  ceases 
with  that  of  the  attorney. 

2  Livermore's  Agenoj,  306. 
The  derivative  authority  cannot  generally  exist 
longer  than  the  original  authority.  (Story's 
Agency,  §  469.)  The  death  of  the  agent  is  a 
revocation  by  operation  of  law,  and  this  is  an 
ancient  and  well  settled  doctrine  of  the  common 
law.  (Id.  §  488.)  The  death  of  the  agent  ex- 
tinguishes the  power  of  the  substitute,  for  the 
agent  is  accountable  to  the  principal  for  the  acts 
of  his  substitute  since  he  is  appointed  by  and  in 
place  of  the  agent,  and  the  appointment  is  there- 
fore naturally  withdrawn  by  the  death  of  the 
agent.     (Id.  §  490.)     See  also— 

Wharton's  Agency,  §  109. 

Merrick's  Est.,  8  W.  &  S.  402. 

Bnrdett  r.  Willett,  2  Vem.  638. 

Whitoomb  v.  Jacob,  8a Ik.  160. 

Wells  V,  Stewart,  5  Biuuey,  328. 

Jan.  15.  The  Court.  On  the  3d  day  of  Oct. 
1865,  the  appellant,  the  defendant  below,  issued 
to  Sophia  Mohr,  a  single  woman,  native  of  Ger- 
many, and  resident  in  Bremen,  a  certificate  of  its 
loan  of  1864  for  two  thousand   dollars.     The 
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porchase  was  made  by  Charles  Yezin  for  Miss 
Mohr,  EO  stated  by  him  in  the  office  of  the  com- 
pany at  the  time  of  the  purchase,  and  to  him  the 
certificate  was  delivered  as  her  representative. 
On  the  14th  Oct.  18T0,  Vezin  sold  this  certificate 
to  Wm.  C.  Lonfi^streth,  throngh  a  broker,  made 
the  proper  transfer  on  the  appellant's  books,  and 
sorrendered  the  certificate,  which  was  cancelled 
by  the  company,  and  a  new  one  issned  in  the 
name  of  the  purchaser.  The  plaintifif  alleges 
that  this  sale  and  transfer  were  made  without 
authority  on  the  part  of  Vezin  and  the  com- 
pany in  fraud  of  her  rights;  hence  she  brings  this 
bill  in  order  to  compel  the  defendant  to  restore 
the  certificate  or  pay  the  equivalent  in  cash.  Now, 
as  the  company  had  full  notice,  not  oi*ly  from  the 
act  of  its  officers  in  issuing  the  certificate  in  the 
name  of  Miss  Mohr,  but  from  the  declarations  of 
Yezin  at  the  time  of  the  purchase,  that  this  was 
her  property,  it  lies  upon  it  to  show  the  authority 
under  which  it  acted  in  permitting  the  transfer 
on  its  books,  and  the  cancellation  of  the  certifi- 
cate, and  reissue  to  Longstreth.  That  Yezin 
bad  the  certificate  in  his  possession,  and  produced 
it  at  the  time  of  the  transfer,  is  hardly  a  circum- 
stance in  favor  of  the  justification  of  the  conduct 
of  the  company,  who  well  knew  that  this  pro- 
perty belonged,  not  to  Vtzin,  but  to  the  plaintifif; 
it  knew  that  be  held  it,  just  as  he  had  purchased 
it,  as  the  agent  of  Sophia  Mohr.  But  the  de- 
fendant, not  relying  npon  so  weak  a  stafifas  this, 
sets  up  a  power  of  attorney  from  the  plaintifif  to 
Charles  Yezin,  father  of  him  who  transferred  the 
certificate  in  controversy,  dated  at  Bremen,  April 
28,  1851,  and  purporting  to  have  been  executed 
on  that  day  before  the  United  States  Consul  of 
that  port,  by  which  he  was  authorized  to  sell  all 
or  any  stocks  or  loons  belonging  to  her  or  which 
she  ipight  thereafter  possess,  with  a  power  of 
substitution.  This  was  followed  by  a  power  of 
attorney,  executed  by  Charles  Yezin  to  his  son 
on  the  4th  March,  1853,  which  is  remarkable  in 
this,  that  it  is  executed,  not  only  in  his  private 
right  and  as  partner  in  the  firm  of  Chas.  Yezin, 
Son  &  Co.,  but  also  as  attorney  in  fact,  agent, 
trustee,  executor,  administrator,  or  assignee  of 
any  other  person  or  persons  or  otherwise ;  but 
neither  persons  nor  property  are  specifically  de- 
signated. Now,  admitting  this  to  have  been  suf- 
ficient, at  the  time  of  its  execution,  to  carry  the 
power  contained  in  the  letters  of  1851  over  to 
Ctiarles  Yezin,  Jr.,  yet  as  Chas.  Yezin,  Sr.,  died 
before  the  date  of  the  sale  of  the  stock  or  the 
purchase  of  the  certificate  in  question,  it  is  cer- 
tain the  transfer  to  Longstreth  could  not  have 
been  made  thereunder,  for  that  power  had  been 
revoked  by  the  death  of  the  grantor,  as  we  learn 
from  the  case  of  Peries  v.  Aycinena  (3  W.  &  S. 
7  9).  Where  an  attorney  has  created  a  substitute, 
the  power  of  soch  substitute  is  necessarily  with- 


drawn by  the  death  of  his  principal.  For  the 
attorney  being  accountable  for  the  act  of  his  sub- 
stitute, since  he  appoints  him  on  his  own  resposi- 
bility  to  do  those  things  which  he  was  authorized 
to  do,  it  follows  that  when  his  death  occurs,  the 
source  of  the  substitute's  power  is  cut  ofif  and 
fails.  So  likewise  it  is  said  in  the  Roman  law, 
the  rule  is  fully  recognized,  that  a  mere  power  or 
authority  expires  with  the  death  of  either  the 
principal  or  agent.  (Story  on  Agency,  491.) 
That  the  substitution  was  provided  for  in  the 
original  delegation  does  not  alter  the  rule,  the 
only  exception  thereto  being  where,  from  the  ex- 
press terms  or  from  the  nature  of  the  power,  an 
inference  may  arise  that  the  principal  intends  that 
the  substitute  shall  act  for  him,  notwithstanding 
the  revocation  of  the  authority  of  the  original 
agent  (Ibid.  §  469.)  We  need  hardly  say  that 
this  exception  to  the  rule  does  not  apply  in  the 
present  case,  for  nowhere  does  it  appear  that 
Miss  Mohr  intended  that  Charles  Yezin  should 
act  as  her  agent  after  his  father's  death,  by  virtue 
of  tbe  substitution  of  the  4th  March,  1853,  or 
that  slie  recognized  or  even  knew  of  such  substi- 
tution. It  follows,  therefore,  that  when  the  de- 
fendant permitted  the  transfer  by  Chas.  Yezin, 
Jr.,  on  the  power  from  his  father,  or  on  the  pro- 
duction of  the  power  to  his  father  alone,  and 
received  and  cancelled  the  certificate,  it  did  so 
without  authoj'ity,  and  on  the  personal  responsi- 
bility of  Charles  Vezin,  and,  if  this  responsibility 
has  proved  worthless,  the  blame  rests  with  the 
company's  own  officers.  That  there  was  any 
such  laches  on  the  part  of  the  plaintifif^  as  would 
amonnt  to  a  ratification  of  Yezin's  acts,  we  have 
failed  to  see.  She  was  an  old  lady,  resident  in 
Qermany,  and  it  does  not  appear  thnt  she  had 
any  knowledge  or  means  of  knoweledge  of  the 
transaction  until  her  agent,  Mr.  Tlate,  was  in- 
formed thereof  by  the  oflficers  of  the  defendant,  in 
December,  1871.  And  when  we  consider  that  as 
late  as  July,  1871,  some  nine  months  after  the 
sale  of  the  certificate/she  received  a  remittance 
from  Yezin  &  Co.  of  $55.55,  interest  on  Lehigh 
Navigation  stock,  $2000,  less  taxes,  and  that  in 
this  manner  she  was  kept  in  total  ignorance  of 
what  bad  been  done,  and  was  thus  led  to  sup- 
pose that  her  securitiea  remained  intact,  we  can 
readily  understand  why  she  did  not  sooner  make 
demand  upon  the  company  for  a  restoration  of  her 
certificate.  But  on  the  other  hand,  the  defendant 
was  fully  informed  that  Chis  was  the  plain tifiPs 
property  which  it  was  helping  Yezin  to  transfer 
and  put  beyond  her  reach.  Furthermore,  its  of- 
ficers did  know,  or,  what  is  the  same  thing,  might 
have  known,  but  from  their  gross  carelessness,  that 
they  were  acting  without  authority.  Had  they 
demanded  the  original  power  to  Yezin,  the  elder, 
we  think  it  quite  probable  they  would  have  dis- 
covered that  no  such  paper  was  in  existence,  and 
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that  the  copy  presented  to  them,  and  under  which 
they  assamed  to  act,  was  manufactored  for  the 
occasion.  Certain  it  is  that  no  such  power  can 
now  be  found.  Under  such  circa mstances  it  would 
not  prove  to  be  a  very  edifying  spectacle  were  a 
court  of  equity  to  exonerate  this  corporation 
from  the  consequences  of  its  own  folly,  and  cast 
them  upon  a  faultless  old  lady. 

The  decree  of  the  Court  of  Common  Pleas  is 
affirmed,  and  it  is  ordered  that  the  appellant  pay 
the  costs. 

Opinion  by  Gordon,  J.    Williams,  J.,  absent. 


July,  '76, 104. 


Carter  y.  Hess. 


Jan.  10. 


Landlord  and  tenant — Alderman^ Appeal — 
Affidavit  that  it  in  not  intended  for  delay — In 
tchal  case  necessary — Act  ofXst  May,  1861 — 
Act  of  Uth  December,  1863,  §  l-^Act  of 
21lh  March,  1865. 

The  provisions  of  the  1st  section  of  the  Act  of  Ist 
Uaj,  1861  (since  supplied  by  the  Act  of  27tli  March, 
1865),  reqairiDg  in  appeals  from  Aldermen,  au  affida- 
vit that  the  appeal  is  not  intended  for  delay,  apply  to 
proceedings  under  the  Landlord  and  Tenant  Act  of  14th 
December,  1863. 

Error  to  the  Common  Pleas  of  Philadelphia 
Couniy. 

This  was  a  proceeding  under  the  Landlord  and 
Tenant  Act  of  14th  December,  1863  (Purd.  Dig. 
882),  by  Hess  against  Carter  to  recover  posses- 
sion of  demised  premises  at  the  expiration  of  the 
term. 

Hess,  claiming  that  the  lease  terminated  De- 
cember 1,  1876,  gave  due  notice  to  Carter  to 
quit,  and  the  latter  not  complying,  he  commenced 
these  proceedings  before  a  magistrate,  December 
2,  and  obtained  judgment  in  his  favor,  with  costs, 
December  8.  An  appeal  was  taken  by  defendant 
December  18,  and  bail  absolute  entered  in  the  sum 
of  $1500,  conditioned  for  the  payment  of  rent 
and  costs  up  to  final  judgment.  But  no  affidavit 
was  made  before  the  magistrate  that  the  appeal 
was  not  taken  for  the  purpose  of  delay. 

On  motion,  the  Court  below  struck  off  the  ap- 
peal on  account  of  the  failure  to  make  snch  affi- 
davit. 

Defendant  took  this  writ,  assigning  for  error 
the  striking  off  of  his  appeal. 

J,  M,  West  and  J,  O,  Johnson,  for  plaintiff  in 
error. 

The  right  to  this  appeal  is  given  by  section  1 
of  Act  Uth  December,  1863,  where  the  manner 
of  taking  it  is  referred  back  to  section  1  of  the 
Act  3d  April,  1830.  There  the  appeal  is  given 
in  landlord  and  tenant  cases  such  as  this,  by  sim- 
{dy  enteriog  bail  absolute  as  was  here  done. 


And,  although  prior  to  that,  on  May  1,  1861, 
an  Act  was  passed,  requiring  that  in  all  appeals 
from  the  judgments  of  aldermen  in  Philadelphia, 
such  an  affidavit  must  be  made,  yet  as  the  Act 
of  1863  was  subsequent  to  that,  and  provided  for 
the  taking  of  an  appeal  without  an  affidavit, 
surely  none  can  be  required  to  make  this  appeal 
good.  And  the  act  of  27th  March,  1865  (Purd. 
Dig.  862),  providing  that,  in  lieu  of  the  affidavit 
required  by  the  Act  of  Ist  May,  1861  (P.  L.  535), 
in  all  cases  of  appeals  an  affidavit  should  bo 
made,  setting  forth  that  the  appeal  is  not  for 
delay,  and  that  unless  the  proceedings  be  re- 
moved, the  defendant  will  be  required  to  pay 
mure,  or  receive  less  money  than  is  justly  due, 
evidently  refers  only  to  judgments  for  money, 
or  in  du mages.  And  being  in  lieu  of  the  former 
Act  of  1861,  it  is  applicable  only  to  such  appeab 
as  prior  to  its  passage,  required  affidavits. 

George  Junkin,  for  defendant  in  error. 

The  uniform  firactice  since  1861  has  been  to 
make  affidavits  in  these  cases  ;  and  it  is  just  aa 
necessary  for  the  purposes  of  justice  that  in  thi» 
instance  an  affidavit  that  the  appeal  is  not  taken 
for  delay,  should  be  made,  as  in  actions  for  rent 
or  damages. 

The  Act  of  1861  applied  to  all  judgments, 
which  certainly  covers  landlord  and  tenant  casea 
under  the  Act  of  1830.  And  as  the  Act  of 
1863  shows  by  its  provisions  that  proceedings' 
under  it  are  similar  to  those  of  any  other  civil 
suit,  there  exists  no  reason  why  it  shoald  not  be 
covered  by  the  word  all  of  the  Act  of  1861,  as 
would  be  any  other  new  cause  of  action. 

And  the  subsequent  Act  of  1865  removes  all 
doubt  as  to  the  necessity  for  this  affidavit.  It 
provides  that  in  all  canes  of  appeals  from  the 
judgments  of  aldermen,  a  certain  affidavit  should 
be  made.  Making  no  exception  to  the  rule,  it 
merely  enlarges  the  scope  of  the  affidavit. 

[Sharswood,  J.  If  this  be  so,  how,  in  this 
case,  could  the  plaintiff  conscientiously  make  au 
affidavit  under  the  Act  of  1865,  that '  unless  the 
cause  be  removed,  he  would  have  to  pay  more,  or 
receive  less  than  was  justly  due'  ?] 

The  law  was  made  to  apply  to  all  cases,  and  it 
is  a  mere  accident  that  there  are  no  damages  in 
this  case.  The  vital  point  of  the  affidavit  is  thst 
the  app^l  is  not  for  delay. 

Jan.  15.  The  Court.  While  it  is  true,  the 
Act  of  1st  May,  1861,  requiring  an  affidavit  in 
all  cases  that  the  appeal  is  not  intended  for 
delay,  is  not  referred  to  in  the  Act  of  14th  De- 
cember, 1863,  relating  to  landlord  and  tenants, 
yet  it  is  a  part  of  the  general  system  and  in  pari 
materia.  The  Act  of  1863  refers  to  the  Act  of 
3d  April,  1830,  for  the  manner  in  which  the  ap- 
peal should  be  taken,  but  we  think  it  does  not 
necessarily  exclude  the  requirement  of  the  Act  of 
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1861,  the  latter  Act  being  in  the  most  general 
iangaage  applicable  to  **  all  cases,^^  and  its  pro- 
visions being  necessary  and  just,  standing  unre- 
ipealed  by  the  Act  of  1863.  We  ought  not  to 
consider  the  affirmative  language  of  the  Act  of 
1863  as  conclusively  excluding  the  operation  of 
the  Act  of  1861. 

Order  affirmed,  with  costs. 

Pkr  Curiam.     Williaj^s,  J.,  absent 


^mttmtm  IJIeas— Hato. 


Lucas  Hirntf  contra.  Parol  evidence  of  a 
promise  made  at  the  time  of  the  execution  of  a 
written  instrument  and  used  as  an  inducement 
for  its  execution  is  admissible  to  affect  the  written 
instrument. 

Coal  Co.  p.  MoShain,  25  Sm.  245. 
Caley  r.  Railroad  Co.,  2  Wbkkly  Notes,  313. 
Youijgman  v.  Walter,  23  Sm.  134. 
Shoghart  v.  Moore,  1  Weekly  Notes,  598. 
Jan.  20.     The  Court.     We  think  from  all 
the  statements  in  the  affidavit  that  Redner  was 
the  agent  of  the  mortgagor  as  well  as  of  the 
mortgagee. 
Rule  absolute. 


C.  P.  No.  1.  Jan.  13. 

Baldwin  v.  George  eft  nS. 

Agency — Estoppel  of  principal  by  acts  of  agent 
— Mortgage —  Consideration — Parol  evidence 
of  non-payment  of  mortgage  money  to  mort- 
gagor— Parol  agreement  vxith  agent  for  both 
parties. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Sci,  fa.  sur  mortgage. 

The  affidavit  and  supplemental  affidavit  of  de- 
fence, made  by  the  wife,  set  forth  that  the  mort- 
gage sued  on  was  given  on  her  separate  property ; 
that  the  deponent  did  not  know  the  plaintiff  in 
the  transaction,  but  dealt  solely  with  one  Redner 
who  was  acting  as  agent  for  the  plaintiff,  which 
tact,  however,  the  defendant  did  not  know  until 
the  execution  of  the  mortgage ;  that  said  Redner 
agreed  to  furnish  deponent  $7000  on  such  mort- 
gage, out  of  which  were  to  be  paid  liens  on  the 
property  amounting  to  $5519.95,  leaving  a  bal- 
ance of  $1480.05  ;  that  at  the  time  the  mortgage 
was  executed  no  other  lien  had  been  filed  against 
the  property,  although  a  summons  had  been  issued 
by  one  Bell  against  her,  which  Mr.  Redner  said 
did  not  amount  to  anything,  as  no  judgment  had 
been  obtained ;  that  it  was  agreed  at  the  time  of 
executing  the  mortgage,  and  as  an  inducement 
thereto,  that  the  amount  of  Bell's  claim  should 
l)e  deposited  in  Court  or  in  a  trust  company  and 
the  balance  be  paid  to  her,  which  had  not  been 
done ;  that  Redner  subsequently  informed  depo- 
nent that  there  was  a  lien  filed  for  said  claim, 
which  lien  deponent  is  advised  is  invalid ;  and 
that  even  after  deducting  the  amount  thereof 
there  would  still  remain  a  balance  due  deponent, 
payment  of  which  had  been  refused,  and  she  had, 
consequently,  received  no  part  of  the  money  for 
which  said  mortgage  was  given. 
T>  K.  Longstreth,  for  the  role. 


0.  P.  No.  1.  Dec  23. 

Shirad,  Assignee,  v.  HoAdam. 

Mortgage — Affidavit  of  defence — Breach  of  (rust 
— Parol  agreement  to  vary  torilten  instrument. 
Rule  for  judgment  for  want  of  sufficient  affida- 
vit of  defence. 

Sci.  fa.  sur  mortgage.  The  affidavit  of  de- 
fence set  forth  that  the  defendant  took  the  title 
to  the  land  on  which  the  mortgage  was  given,  in 
his  name  from  one  Bell,  in  trust  for  Ashton,  and 
that  at  the  time  the  title  was  transferred  and  the 
mortgage  executed  to  Bell  fur  the  purchase-money, 
it  was  expressly  agreed  between  Bell,  the  deleii- 
dant,  and  his  cestui  que  trust  Ashton,  that  the 
said  mortgage  should  not  be  sued  on,  bnt  that 
when  Ashton  could  sell  the  land  the  proceeds 
should  be  applied  first  to  the  payment  of  the 
mortgage.  And  further,  that  Bell  had  purchased 
the  land  originally  at  a  sheriff's  sale  under  a  judg- 
ment entered  in  his  favor,  on  condition  that  when 
he  purchased  he  would  dispose  of  the  title  as 
Ashton  should  decide;  that  the  mortgage  had 
been  assigned  to  the  present  plaint ifi*,  who  paid 
no  value  for  it,  upon  the  understanding  that  he 
would  carry  out  the  terms  of  the  above  agreement, 
and  it  was  from  a  reliance  on  this  assurance  that 
a  declaration  of  no  off-set  had  been  given. 

An  affidavit  of  Ashton's  further  set  forth  that 
every  effort  had  been  made  to  sell  the  premises 
for  an  adequate  price,  but  so  far  unsuccessfully. 

Oummey,  for  the  rule. 

N,  B.  Thompson^  contra. 

The  affidavits  show  such  a  state  of  facts  as 
creates  a  relation  of  trust  between  the  parties, 
and  would  justify  the  introduction  of  parol  testi- 
mony to  vary  the  absolute  contract  set  forth  iu 
the  mortgage  and  declaration  of  no  set-off.  The 
certificate  of  no  set-off  was  not  filed  until  three 
weeks  after  return  day,  and  defendant  did  not  re- 
ceive notice  of  its  being  filed.  The  certificate  is 
no  part  of  the  record. 

Twitchell  v.  MoMartrie,  27  Smith,  383. 

C.  A.  V. 

Dec.  30.  The  Court.  The  affidavit  sets  up 
that  which,  if  proved,  would  be  a  good  defence; 
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for  Bell  had  no  right,  under  the  trust  relation 
existing,  to  transfer  the  mortgage  in  order  to 
enable  another  to  bring  soit  upon  it  apart  from 
the  terms  of  the  original  agreement. 

Oral  opinion  by  Allison,  R  J. 

Rule  discharged. 


C.  P.  No.  3.  Dickerson  V.  ITCansland.     Jan.  13. 

Affidavit  of  defence  law — Averment  supplement- 
ing copy  of  instrument  fled — Function  and 
scope  of  averment — Practice. 
Rule  for  judgment  for  want  of  a  sufficient  affi 

davit  of  defence. 

Covenant  on  a  lease.     Plaintiff  filed  a  copy  of 

the  lease,  which  contained  the  following  clause: — 
''And  it  is  farther  understood  and  agreed  that  said 

lessee  will  pay  all  additional  preminm  that  may  be 

charged  on  the  bnildiug  as  fire  insurance,  in  oonsn- 

qaenee  of  any  business  carried  on  or  merohaudise 

stored  in  said  building  by  him." 

The  following  averment  was  endorsed  on,  and 
filed  with  said  copy: — 

"Plaintiff  avers  that  on  Sept.  17,  1875,  he  paid  to 
the  Fire  Association  of  Philadelphia  $125,  additional 
premium  oliarged  by  them  for  fire  insurance,  in  conse- 
quence of  the  business  carried  on  in  said  building  by 
said  lessee,  which  amount,  with  interest,  the  plaintiJQf 
claims  to  recover." 

The  affidavit  of  defence  suggested  that  the  copy 
filed,  together  with  the  averment,  was  not  such. 
as  to  entitle  the  plaintiff  to  judgment  under  the 
affidavit  of  defence  law. 

Chas.  D.  Freeman,  for  the  rule. 

Peace,  contra. 

The  Court.  The  function  of  an  averment 
supplementing  a  copy  filed  under  the  affidavit  of 
defence  law,  is  to  liquidate  a  sum  for  which  the 
defendant's  liability  is  fixed  by  the  instrument 
sued  on ;  e.  g.,  to  aver  the  amount  of  interest 
which  has  accrued  on  an  interest-bearing  obliga- 
tion. But  where,  by  the  instrument  sued  on,  the 
defendant's  liability  is  not  absolute,  but  depends 
on  the  happening  of  a  contingency,  proof  of  its 
having  happened  cannot  be  supplied  by  aver- 
ment In  such  case  the  effect  would  be,  first,  to 
fix  the  liability,  and  then  to  liquidate  it. 

Rule  discharged. 

Oral  opinion  by  Lodlow,  P.  J.,  Ybrkes,  J., 
concurring. 

0.  P.  No.  3.  Dec.  22, 1876. 

Oreenwald  v.  Easter  et  al. 

Conflict  of  laws — Effect  upon  a  judgment  in 
Pennsylvania  against  one  partner  of  a  release 
of  judgment  against  another  partner  in  a  State 
where  by  law  such  release  enures  to  the  benefit 
of  both. 

Rule  to  open  judgment. 
On  and  prior  to  April,  1869,  the  defendants 

were  trading  as  Kaster  &  Eckhouse,  in  Decatur  [ 


Co.,  Indiana.  The  firm  became  indebted  to 
Greenwald,  the  plaintiff,  doing  business  in  Phila- 
delphia. In  October,  1869,  the  defendants  dis- 
solved partnership.  In  July,  1873,  plaintiff 
brought  suit  against  defendants  here,  Kaster 
alone  being  served.  Judgment  was  entered 
against  him,  July  22,  1873.  In  1874,  in  a  suit 
against  defendants  in  Indiana,  judgment  was  ob- 
tained against  Eckhouse,  he  only  being  served. 
The  judgment  in  Indiana  was  compromised  by 
the  attorneys  of  the  plaintiff  under  a  power  of 
attorney  from,  him,  and  they  there,  on  February 
4,  1875,  executed  a  release  to  Eckhouse, expressly 
reserving  all  rights  under  the  judgment  against 
Kaster. 

Depositions  of  prominent  lawyers  in  Indiana, 
taken  in  support  of  the  rule,  showed  that  the  law 
there  in  reference  to  the  release  of  one  or  two  per- 
sons from  liability  for  a  pannershij)  debt  is  the 
same  as  the  common  law,  the  effect  of  the  release 
being  to  discharge  both,  even  though  there  be,  in 
the  release,  an  express  stipulation  to  the  con- 
trary. 

Sharp  and  Alleman,  for  the  rule. 

A  foreign  law  is  to  be  proved  as  a  fact. 

Dougherty  r.  Snyder,  15  S.  &  R.  84. 
A  release  of  one  party  by  the  law  of  Indiana 
is  the  release  of  all.  This  is  also  the  common 
law,  and  it  rests  upon  the  reason  that  to  hold 
otherwise  would  be  to  increase  the  responsibility 
of  those  not  included  in  its  terms  if  the  release 
were  given  effect. 

Mi  I  land  v,  Himes,  8  B.  268,  per  Bell,  J. 
Salmon  v»  Davis,  4  Dinn.  375. 
If  the  release  is  effective  by  the  law  of  the  place 
of  delivery,  it  is  effective  everywhere. 

Story  on  Conflict  of  Laws,  pp.  304,  303,  306,  and 

§411. 
Blye  on  Suretyship,  pp.  302,  303. 
Levy  ».  Levy,  2  Wbekly  Notbs,  117. 
Born  &.  Shaw,  5  C.  288. 
Speed  V.  May,  6  H.  91. 
iMlshoQse  V.  Ramsey,  6  Wh.  332,  335. 
Seabriglit  t\  Qalbraith,4  Dall.  325. 
Walter  J.  Budd,  contra. 
The  intention  of  the  parties  was  noi:  to  release 
Kaster.  C.  A.  V. 

Dec.  30,  1876.     Rule  absolute. 


C.  P.  No.  3.  Dec.  19,  1876. 

Ehoadfl  et  al.,  Executors,  y.  Betwiler  et  al. 

Contract — Measure  of  damages  for  breach  where 
there  is  difficulty  in  ascertaining  value —  Con- 
sideration the  measure,  and  not  loss — Effect  of 
an  individual  judgment  upon  firm  assets  when 
firm  insolvent. 
Sur  motion  for  judgment  on  points  reserved, 

and  rule  for  a  new  trial. 
Action  on  case  for  damages. 
The  facts  which  appeared  in  evidence  on  the 

trial  were  substantially  as  follows :  In  September, 
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1872,  the  firm  of  Liuucll  &  Price  was  in  debt  to 
the  amount  of  $6768.  Its  assets  consisted  of  the 
stock  of  a  retail  drug  store,  worth,  according  to 
the  statement  of  Linnell  (estimated  from  its  cost), 
$5000,  but  which  sold,  when  not  materially  de- 
creased, in  June,  1873,  for  $893.65.  The  plain- 
tiffs'  testator,  Rhoads,  held  a  judgment  against 
Linnell  &  Price  for  $648.77,  and  the  firm  of 
Rhoads  &  Harris,  of  which  he  was  a  member, 
also  had  a  judgment  for  $1715.49.  Executions 
had  been  issued  upon  these  judgments,  and  levy 
made,  but  which  had  the  priority  did  not  appear. 
About  October  1,  1872,  the  defendants,  who  were 
relatives  of  Price,  agreed  with  the  testator  that 
they  would  loan  Linnell  &  Price  $1500  for  three 
years  and  six  months,  provided  the  testator  and 
Rhoads  &  Harris  would  satisfy  their  judgments, 
and  that  all  the  creditors  would  grant  an  exten- 
sion for  four  years,  without  interest.  According 
to  the  testimony  of  Linnell  this  arrangement  was 
made  with  the  testator  at  his  store.  According 
to  the  testimony  of  Price,  it  was  made  by  Harris 
on  behalf  of  the  creditors,  at  the  store  of  the  de- 
fendants. Price  also  said  that  in  order  to  make 
the  defendants  safe,  the  defendants  wero  to  have 
a  judgment  note,  at  twenty  days,  to  be  used  in 
the  event  of  *'  anything  turning  up  adverse  to  the 
interests  of  the  store."  At  the  time  the  arrange- 
ment was  made,  Harris  had  with  him  a  list  of  the 
creditors,  which  he  showed  to  the  defendants,  and 
he  told  them  it  "was  a  complete  list."  At  a 
meeting  of  creditors,  they  signed  an  agreement 
with  Linnell  &  Price  to  wait  four  years,  without 
interest.  Harris  then  went  to  the  defendants 
and  assured  them  that  **  the  creditors  had  signed 
off."  The  defendants  then  loaned  Linnell  & 
Price  the  $1500,  taking  a  judgment  note,  and 
testator  and  Rhoads  &  Harris  satisfied  their  judg- 
ments. 

In  June,  1873,  the  defendants  learned,  for  the 
first  time,  that  a  judgment  note  for  $1000,  given 
by  Linnell,  which  had  been  in  existence  at  the 
time  of  the  agreement,  was  coming  due  in  a  few 
days,  and  had  been  placed  in  the  hands  of  an 
attorney  with  instructions  to  collect  it  at  matu- 
rity. This  note  was  not  on  the  list  of  debts  said 
by  Harris  to  be  complete;  its  holder  was  not 
among  the  creditors  who  agreed  to  wait,  and,  at 
the  time  of  the  arrangement,  neither  testator  nor 
defendants  knew  of  its  existence.  At  this  time, 
June,  1873,  Linnell  &  Price  owed  the  old  indebt- 
edness of  $6768 ;  to  the  defendants,  $1500 ;  their 
stock  had  somewhat  run  down ;  they  bad  been 
doing  a  business  of  $100  less  per  month,  as  com- 
pared with  the  previous  year,  and  they  only  had, 
in  cash,  $25.  One  of  the  defendants  went  at  once 
to  the  testator  and  asked  what  should  be  done, 
and  whether  they  should  enter  up  their  judgment 
or  wait.  He  replied  that  he  had  no  advice  to 
give,  and  that  he,  defendant,  "  should  use  his  own 


judgment."  Defendants  endeavored  to  get  the 
creditors  together  to  make  some  provision  for  the 
emergency,  but  without  success.  They  then  en- 
tered up  their  judgment  note  and  issued  execution. 
A  day  or  two  later,  the  judgment  note  against 
Linnell  was  entered  np,  execution  issned,  and, 
under  the  two  writs,  the  stock  of  Linnell  &  IMce 
was  sold,  bringing  $893.65. 

At  the  trial,  defendants  offered  to  prove  that 
"  at  the  time  of  the  agreement  between  plaintifiGs 
and  defendants,  there  was  an  outstanding  judg- 
ment note  given  by  Linnell  for  $1000,  due  June 
27,  1873,  which  was  not  included  in  the  list  of 
debts  stated  by  Harris  to  be  complete,  and  of 
which  defendants  had  no  knowledge  at  the  time; 
that  this  note  was  placed  in  the  hands  of  an 
attorney  with  instructions  to  collect  at  maturity; 
that  defendants  learned  of  this  fact  before  entering 
their  judgment,  and  that  when  this  note  became 
due  judgment  was  entered  on  it,  and  levy  made 
on  the  interest  of  Linnell  in  the  firm." 

The  offer  was  rejected  and  an  exception  noted. 

The  Court  (Yerkes,  J.)  left  it  to  the  jury  to 
find  whether  defendants  were  to  have  a  judgment 
note,  and  charged  them,  that  if  so,  the  insolvency 
of  Linnell  &  Price  would  be  such  a  contingency 
as  was  contemplated  by  the  agreement  as  stated 
by  Price,  but  that  the  judgment  against  Linnell 
was  not  such  a  contingency.  He  further  charged 
them  that  their  verdict  if  for  plaintiffs  should  be 
for  the  whole  amount  of  the  judgment  originally 
held  by  testator,  with  interest,  subject  to  two  re- 
served points,  viz.: — 

(1)  Whether  the  plaintiffs  are  entitled  to  re- 
cover without  showing  loss  in  consequence  of  the 
levy  and  execution  of  the  defendants.  (2) 
Whether  the  plaintiffs  are  entitled  to  recover 
more  than  they  actually  lost  in  consequence  of  the 
defendants'  levy  and  execution. 

Verdict  for  plaintiffs  for  $808.49. 

Defendants  moved  for  judgment  non  obstante 
veredicto  on  the  points  reserved,  and  also  for  a 
new  trial,  assigning  as  their  reasons  the  rejection 
of  the  offer  supra,  and  the  charge  npon  numer- 
ous points  of  law  submitted,  raising  chiefly  the 
question  of  the  measure  of  damages,  and  the  ques- 
tion as  to  whether  the  Linnell  judgment  and  the 
threatened  execution  was  a  contingency. 

F.  G.  Brewster t  Jr.,  showed  cause. 

The  fact  that  an  individual  creditor  did  not 
unite  in  the  agreement  was  no  defence.  The 
measure  of  damages  ought  to  be  the  amount  of 
the  judgment  plaintiffs  held  at  the  time  they  were 
induced  to  make  the  contract,  and  which  their 
execution  would  have  satisfied. 

Fennypacker,  for  the  rules. 

The  damages  should  be  compensation  not  for 
the  making  of  the  contract,  but  the  breach.  The 
party  injured  should  be  placed  not  in  the  position 
he  was  before  the  contract  was  made,  but  in  that 
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ill  which  he  would  have  been  had  the  coutract 
beeu  fulHIIed. 

Sedf^wiok  on  Damages,  6th  Ed.,  p.  273. 
Wilkintion  v.  Ferree.  12  U.  191. 
Robiudon  r.  llartuer,  1  Exchequer,  855^ 
Coal  Co.  V,  Foster,  9  Sui.  369. 
In  a  sale  of  goods  to  be  delivered  in  futuro, 
the  measure  for  breach,  except  in  cases  of  rescis- 
f  ion,  is  the  value  at  the  time  thej  were  to  have 
been  delivered. 

Sinethhuwt  v,  WooUton,  6  W.  &  S.  109. 
[Ludlow,  P.  J.      1  agree  with  yoa  that  the 
measure  ought  not  to  be  the  debts  of  the  partner- 
ship, but  should  have  reference  to  the  value  at 
the  time  of  the  breach. 

FiNLETTBR,  J.  What  do  yoa  say  is  the  meas- 
ure?] 

What  the  jury  find  to  be  plaintiffs'  proportion 
of  what  is  left  at  the  end  of  four  years. 
[Ludlow,  P.  J.     That  won't  do,] 
In  trover  the  measure  is  the  value  at  the  time 
of  conversion. 

Neiler  v.  Kelley,  19  Sm.  403. 
Booth  V.  Powers,  56  N.  Y.  27. 
The  excluded  testimony  should  have  been  ad- 
mitted, because  it  was  a  condition  precedent  that 
all  the  creditors  of  Linnell  &  Price  were  to  agree 
to  wait.  It  tended  to  show  fraud  in  the  state- 
ment of  Harris,  that  his  list  was  a  complete  list 
of  the  debts.  It  enabled  the  jury  to  reach  a  cor- 
rect measure  of  damage. 

Shannon  v.  Comntock,  21  Wend.  457. 
Booth  V.  Powers,  56  N.  Y.  27. 
King  V.  Steireu,  8  Wr.  99. 
Wolf  V.  Studebaker,  15  Sm.  462. 
The  judgment  and  execution  against  Linnell 
was  a  contingency,  because  all  that  prevents  an 
individual  creditor  from  seizing  firm  assets  U  the 
equity  of  the  remaining  partner,  which  he  may 
waive,  and  which  does  not  belong  to  the  firm  cre- 
ditors, but  to  him. 

Doner  v.  StauflTer,  1  Penna.  Rep.  198. 
Coover's  Appeal,  5  Casey,  14. 
Baker's  Appeal,  9  Harris,  77. 
McNntt  p.  Strayhdrn,  3  Wr.  269. 
Baokns  r.  Murphy,  3  Wr.  397. 
[FiNLETTEii,  J.    Not  only  that,  but  that  judg- 
ment would  break  up  the  partnership.] 

Though  the  plaintiffs  have  sued  for  and  re- 
covered the  whole  amount  and  interest  of  their 
judgment  of  $648.77,  they  stated  in  the  agree- 
ment with  the  creditors  their  claim  to  be  $556.23, 
which  mis-statement  was  a  fraud,  and  would  en- 
title defendants  to  avoid  the  contract. 

The  Court.  Judgment  for  plaintiffs  on  points 
reserved,  and  defendants'  rules  discharged.  Judg- 
ment for  the  plaintiff  on  condition  that  be  files 
a  remittitur  for  all  sums  over  $585. 


0.  P.  No.  4.         Jones  v.  Gibson.  Jan.  20. 

Amendment — Affidavit  of  defence  law — Mistake 

in  copy  filed — Amendment  not  permissible 

after  ea-piration  of  two  weeks  from  time  of 

suit  brought — Practice — Outh  v.  Anderson,  3 

Weekly  Notes,  133,  not  followed. 

Assumpsit  on  a  book  account. 

The  affidavit  of  defence  suggested  that  tlft 
copy  of  book  entries  filed  was  not  such  as  to  en- 
title the  plaintiff  to  judgment  under  the  affidavit 
of  defence  law,  because,  inter  alia,  said  copy  con- 
tained no  date  of  the  entry  or  of  the  alleged 
sale. 

W,  H,  Peace,  for  the  rule,  asked  leave  to 
amend  at  bar  by  inserting  the  date  in  the  copy  to 
correspond  with  the  original  entry.  Where  no 
defence  is  alleged  on  the  merits,  it  is  the  prac- 
tice of  the  Court  to  permit  formal  amendments 
at  bar,  and  thereupon  to  give  judgment. 

Guth  V.  Anderson,  3  Weekly  Notes,  133,  and  cases 
there  cited. 

Oreenbank,  contra. 

The  affidavit  of  defence  law  provides  that  to 
entitle  the  plaintiff  to  judgment  the  copy  shall 
be  filed  within  two  weeks  after  suit  brought — 
which  period  has  expired.  To  permit  the  amend- 
ment asked  for  now  would  be,  in  effect,  to  allow 
a  new  copy  to  be  filed  after  the  expiration  of  the 
statutory  period.  Where  the  jurisdiction  of  the 
Court  depends  on  a  statute  in  derogation  of  the 
common  law,  the  statutory  requisites  must  be 
strictly  complied  with. 

C.  A.  V. 

Jan.  27.  The  Court.  The  plaintiff  filed  a 
copy  of  book  entries  in  this  case  which  contains 
no  date.  The  defendant  filed  an  affidavit  of  de- 
fence insisting  upon  this  defect  as  fatal  to  the 
plaintiff's  right  to  judgment.  Upon  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit,  the 
plaintiff  asked  leave  to  amend  the  copy  filed  by 
inserting  the  date,  and  then  that  he  might  have 
judgment.  The  question,  therefore,  is  whether  a 
copy  filed  under  the  affidavit  of  defence  law  can 
be  amended  after  the  lapse  of  the  two  weeks 
within  which  it  is  required  by  the  Act  of  Assem- 
bly to  be  filed.  It  is  a  question  of  considerable 
importance  in  practice,  and  for  that  reason  we 
have  given  it  very  careful  consideration.  We 
entertain  no  doubt  of  the  power  of  the  Court  to 
permit  the  plaintiff,  where  he  has  made  a  mis- 
take in  the  copy  filed,  to  substitute  a  new  and 
corrected  copy  at  any  time  within  the  two  weeks, 
upon  proper  notice  to  the  defendant.  The  plain- 
tiff has  the  whole  of  two  weeks  in  which  to  file 
his  copy,  and  within  that  time  we  think  he  may 
be  legally  allowed  to  correct  any  mistake  which 
has  crept  into  the  copy  filed,  by  filing  a  correct 
copy.  But  we  are  unable  to  perceive  from  whence 
the  Court  can  derive  any  power  to  permit  him  to 
amend  or  change  the  copy  after  the  time  which 
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the  law  allows  for  filing  it  has  expired.  Cer- 
tainly there  is  no  ground  for  allowing  snch  an 
amendment  at  common  law,  for  there  is  nothing 
to  amend  by.  Nor  is  it  within  any  statute  of 
amendments  or  jeofails.  It  does  not  appear  to 
be  within  the  Act  of  1806,  which  relates  only  to 
informalities  cured  by  verdict,  and  to  amendments 
o|  the  pleadings.  To  permit  the  plaintiff  to 
amend  the  copy  filed  after  the  two  weeks,  would 
in  effect  be  to  permit  him  to  tile  a  new  copy  after 
the  time  has  elapsed  within  which  he  is  permitted 
by  law  to  file  it,  and  at  any  time  afterwards, 
however  distant.  Great  abuses  might  creep  in 
by  such  a  practice.  If  he  is  permitted  to  amend 
by  an  alteration,  he  may  with  equal  propriety  be 
permitted  to  amend  by  an  addition  to  his  copy, 
as  in  the  present  case,  and  so  the  provision  of  the 
act  requiring  the  copy  to  be  filed  within  two 
weeks  might  be  substantially  abrogated  by  the 
liberal  exercise  of  the  power  which  is  claimed. 
The  question  is  very  similar  in  principle  to 
the  question  whether  a  mechanic's  lien  can  be 
amended  after  the  six  months  wiihin  which  it 
must  be  filed,  and  although  the  point  was  not  de- 
cided in  Russell  v.  Bell  (8  Wright,  54)  an  opin- 
ion distinctly  hostile  to  the  existence  of  such  a 
power,  was  in  that  case  expressed,  the  learned 
Judge  saying,  that  if  the  limit  of  time  imposed  by 
tne  Act  of  Assembly  is  taken  away  the  object  of 
the  Legislature  is  defeated. 

It  is  with  much  regret,  therefore,  we  find  our- 
selves, after  mature  deliberation,  unable  to  agree 
with  the  decision  in  Guth  v.  Anderson  (3  Week- 
ly KoTES,  133).  We  would  have  preferred  to 
follow  that  decision  if  the  obstacles  in  our  path 
had  not  seemed  to  us  to  be  insuperable.  The 
C€tses  cited  by  counsel  in  that  case  do  not  appear 
to  us  to  touch  the  point  at  issue.  They  were  all 
cases  of  amendment  of  misnomers  of  the  parties 
to  actions — amendments  which  are  clearly  allow- 
able at  any  time,  under  the  Acts  of  1846,  1852, 
and  1858,  and  it  is  our  settled  practice  to  allow 
such  amendments  of  the  record,  on  notice  to  the 
adverse  party,  as  well  when  the  plaintiff  moves 
for  judgment  as  at  any  other  stage  of  the  pro- 
ceedings. 

Rule  discharged. 

Opinion  by  Thayer,  P.  J. 

[A  petition  in  a  statutory  proceeding  cannot  be 
amended  after  the  expiration  of  tlie  period  prescribed 
for  filing  it.  Jn  re  Contested  Election  of  Welti,  ante, 
165.] 


C.  P.  No.  4.  June,  1876. 

Todd  &  Co.  y.  The  State  Insurance  Company 

of  Missouri. 

Fire  insurance — Policy  on  real  estate,  fixtures, 
and  slock — Conditions — Divisibility  of  con- 
tract— Lex  loci  contractus — Suit  in  one  Stale 
on  a  policy  of  insurance  made  in  another 
Stale  by  corporation  of  a  third — Whether 
policy  invalidated  as  to  realty  is  thereby  void 
as  to  personalty  contained  therein. 
Motion  to  take  off  nonsuit. 
The  plaintiffs'  evidence  showed  the  following 
facts :  The  company  defendant  had  insured  the 
plaintiffs  by  a  policy  to  the  amount  of  $2500  in 
the  following  proportions  :  $500  on  a  mill,  $100 
on   steam  engine  contained   therein,  $1500   on 
machinery  contained    therein,   $212    on    stock 
contained  therein.     The  pro|)erty  insured  was 
sitntited  in  Paterson,  N.  J.     The  oflfice  of  the 
company  was  in  Missouri,  and  the  office  of  the 
general  agents  who  effected  the  insurance,  and 
by  whom  the  policy  was  to  be  countersigned  be- 
fore it  should  become  valid,  was  in  New  York 
City.     Among  the  conditions   upon    which  the 
policy  was  accepted  was  the  following:  — 

"  First,  Any  representation  or  description  made  hy 
the  assured  or  his  agent  .  .  .  sliall  be  considered  part 
of  this  contract,  and  a  warranty  by  tlie  assured  ;  anl 
any  false  representation  by  tlie  assured  or  his  agent 
of  the  condition,  situation,  or  ocoapiitiou  of  the  pro- 
perty, or  otherwise  ...  or  in  case  of  any  niisrepre- 
seutatiou  whatever   .    .   .  this  policy  shall  be  void. 

*'  Second.  ...  if  any  incumbrance  exists  on  tlm 
insured  property,  or  any  portion  thereof,  at  the  da  to 
of  the  policy  .  .  .  and  the  assured  shall  fail,  in  any 
such  case,  or  neglect  to  notify  the  secretary  of  tlie 
company  thereof  in  writing,  and  in  that  case  have  the 
same  endorsed  hereon,  then  and  in  every  such  case 
this  company  shall  not  be  liable  for  loss  or  damage 
under  this  policy.*' 

The  evidence  showed,  further,  that  at  the  time 
the  policy  was  executed,  a  mortgage  existed  upon 
the  mill  insured,  which  fact  had  not  been  com- 
municated to  the  insurers  or  their  agent. 

A  nonsuit  was  entered,  and  this  motion  was 
now  made  to  take  it  off. 
Katz,  for  the  motion. 

In  the  policy  the  realty  and  personalty  are 
separately  appraised  and  insured;  the  contract  is 
therefore  divisible,  and  if  void  as  to  the  realty 
because  of  an  undisclosed  incumbrance  thereou, 
is  valid  as  to  the  personalty. 

The  contract  is  governed  by  the  law  of  Mis- 
souri. 

Hyde  v.  Good  now,  3  Comst.  266. 
Western  v.  Ins.  Co.,  2  Kern.  258. 
Bailey  v.  Hope  Ins.  Co.,  56  Mo.  474. 
By  the  law  of  that  State  the  contract  is  divisi- 
ble. 

Loehner  v.  Home  Ina.  Co.,  17  Mo.  247. 
KoonU  V.  Hannibal  Ins.  Co.,  42  Id.  126. 
If  it  should  be  held  that  the  contract  was  made 
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in  New  York,  it  is  divisible  by  the  Jaw  of  that 
State. 

Barrill  v,  Chenftngo  Inn,  Co.,  1  Edm.  S.  C.  233. 

Rowley  w.  Ins.  Co.,  3  KejreH,  557. 

Trench  v.  Ins.  Co.,  7  Hill,  122. 
N,  Dubois   Miller  and  A.    Sydney  Biddle, 
contra. 

In  the  interpretation  of  a  contract  not  affected 
by  a  local  statute,  the  laws  of  the  State  where 
the  action  is  brought  prevail.  If  not,  the  law 
of  the  State  where  the  contract  is  made  must 
prevail.  • 

But  this  case  must  be  decided  by  the  law  of 
Pennsylvania,  and  the  doctrine  that  the  law  of 
the  place  of  the  contract  should  govern  has  no 
application.  The  meaning  of  that  rule  is,  that  a 
contract  is  made  subject  to  the  law,  common  or 
statutory,  of  the  place  where  the  contract  is  exe- 
cated  ;  but  it  does  Dot  mean  that  in  the  interpre- 
tation of  the  meaning  of  a  contract  the  couft  of 
one  State  is  to  surrender  its  judgment  to  that  of 
another  simply  because  the  latter  court  has  terri- 
torial jurisdiction  over  the  State  in  which  the 
contract  was  made.  This  case  is  really  a  ques- 
tion of  the  meaning  of  a  written  contract. 

Pattison  v.  Mills,  1  Dow  &  Clark  H.  L.  C.  342. 

Bank  v.  Sloan,  2  Wbbklt  Kotbs,  542. 

Story  on  Conflict  of  Laws,  §  2tJ2-5. 

Andrews  v.  Pond,  13  Peters,  77. 

Brady  v,  Ins.  Co.,  Am.  Law  Reg.,  Jahe,  76. 
The  contract  is  not  divisible. 

Richardson  v.  Ins.  Co.,  46  Me.  399. 

Day  V,  lus.  Co.,  51  Me.  100. 

Brown  r.  Ins.  Co.,  11  Cash.  280. 

Lee  V.  Ins.  Co.,  3  Gray,  583. 

Hinraan  v.  Ins.  Co.,  36  Wis.  169. 

Gottsiiian  v,  Ins.  Co.,  6  Sm.  212. 

Willson  V,  Ins.  Co.,  6  N.  Y.  (2  Seld.)  53, 
By  ilie  mortgage  all  the  fixtures  were  included 
in  the  lien  as  being  part  of  the  realty. 

Mitchell  V,  Freedley,  10  Barr,  205. 

McCullough  V.  Irvine's  Ez'rs,  1  H.  438. 

Voorhis  v.  Freeman,  2  W.  &  S.  116. 

Gray  v.  Holdship,  17  S.  &  R.  413. 
Jane  24.  The  Court.  The  policy  of  insu- 
rance of  the  company  defendant  given  in  evidence 
on  the  trial,  purported  to  be  signed  by  the  presi- 
dent and  attested  by  the  secretary  of  the  com- 
pany, at  the  office  of  the  company  in  the  city  of 
Hannibal,  MissourL  It  contained,  however,  the 
condition  that  "this  policy  shall  not  be  valid 
unless  countersigned  by  the  duly  authorized  agent 
of  the  company  at  New  York  city."  The  insu- 
rance was  effected  upon  property  in  New  Jersey, 
the  premium  being  paid  to  the  agent  in  New 
York  city,  who  countersigned  and  delivered  the 
policy.  It  covered  real  and  personal  property. 
One  of  the  conditions  of  insurance  was,  that  if 
any  incumbrance  existed  on  the  insured  property, 
or  any  portion  thereof,  without  notice  to  the 
company,  then  the  company  should  not  be  liable 
for  loss  or  damage  under  the  policy. 


Upon  the  trial,  the  plaintiffs'  evidence  exhib- 
ited the  existence  of  a  mortgage  upon  the  real 
estate  not  made  known  to  company  or  its  agent, 
and  upon  this  ground  a  non-suit  was  entered.  It 
is  now  argued,  in  support  of  the  present  motion, 
that  the  law  to  govern  the  contract  is  the  law  of 
Missouri,  where  the  policy  professes  to  have  been 
made,  and  that  by  the  law  of  that  State  the 
policy  was  divisible,  that  the  concealment  of  the 
existing  mortgage  affected  only  the  insurance  on 
the  realty,  and  that  plaintiffs  in  any  event  are 
entitled  to  recover  the  insurance  on  the  person- 
alty. 

That  such  an  interpretation  would  be  given 
the  policy  under  the  laws  of  Missouri,  is  well  set- 
tled in  Loehner  V.  Home  Insurance  Company  (17 
Mo.  247),  and  Kooutzu  Hannibal  Insurance  Co. 
(42  Mo.  126).  But  the  question  arises,  Can  this 
in  any  sense  be  regarded  as  a  contract  to  which 
the  laws  of  Missouri  can  apply  ?  True,  it  is 
signed  by  the  officers  of  the  company  at  Hannibal, 
but  the  condition  is  attached  that  it  shull  have 
no  validity  until  countersigned  by  the  agent  at 
New  York,  where  the  policy  was  fully  executed 
and  delivered.  Under  the  doctrine  of  lex  loci 
contracluA,  which  determines  the  validity  of  the 
contract,  it  must  be  governed  by  the  laws  of  the 
State  in  which  it  is  made,  the  parties  paving  no 
other  law  in  view  at  the  time  of  the  making  of 
the  contract.  This,  therefore,  is  a  contract  of 
the  corporation  in  Missouri  made  in  the  city  of 
New  York,  and,  as  is  said  by  Lord  Eldon  in  Male 
0,  Roberts  (3  Esp.  163),  "  the  law  of  the  country 
where  the  contract  arose  must  govern  the  con- 
tract." The  doctrine  has  been  followed  by  the 
Supreme  Court  of  the  United  States  in  Cox  v. 
United  States  (6  Peters,  172);  Duncan  i;.  United 
States  (7  Peters,  435),  and  numerous  other  cases 
in  that  Court ;  and  Story  on  Conflict  of  Laws,  p. 
397,  lays  down  the  same  principle. 

That  the  power  of  the  agent,  as  stipulated  in 
this  contract,  fixes  the  place  of  its  legal  interpre- 
tation, is  well  settled  in  the  case  of  Pomeroy  v. 
The  Manhattan  Life  Insurance  Company  (40  111. 
398),  where  the  Court  say :  "  The  instrument 
sent  from  New  York  by  the  company  was  incom- 
plete, as  it  was  not  fully  executed,  and  declared 
on  its  face  that  it  was  void  until  it  should  be 
countersigned  and  the  premium  should  be  paid. 
How  an  instrument  which  declares  that  it  is  void 
until  other  acts  are  performed,  can  be  regarded 
as  complete  and  binding,  we  are  unable  to  com- 
prehend. Had  nothing  further  been  done  after 
it  came  from  New  York,  could  there  have  been 
the  slightest  pretence  that  it  could  operate  as  a 
binding  contract?  We  think  no  one  would  have 
so  contended.  It  was  an  inchoate,  im^)errect  in- 
strument, lacking  essential  and  material  acts  to 
complete  its  binding  force  as  a  contract.     It,  in 
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fact,  in  contemplation  of  law,  was  executed  in  this 
State,  and  is  to  be  governed  by  our  laws  (Illinois) 
and  not  those  of  New  York." 

The  same  rating  has  been  made  in  Kennebec 
Connty  v.  The  Augusta  Insurance  Company  (6 
Gray,  208) ;  Heebner  v.  Eagle  Insurance  Com- 
pany (10  Gray,  131);  Daniels  v.  Hudson  River 
Fire  Insurance  Company  (12  Gushing,  416). 
These  cases  are  directly  in  point,  and  have  not 
been  qualified  or  doubt^  by  the  decisions  of  the 
courts  of  any  of  the  sister  States.  We  therefore 
hold  that  this  is  a  contract  made  and  to  be  en- 
forced by  the  laws  of  the  State  of  New  York. 

It  has  been  further  argued,  that,  by  the  rulings 
ef  the  courts  of  New  York,  this  contract  is  sub- 
ject to  the  same  interpretation  that  it  would  re- 
ceive in  Missouri ;  that  is,  that  the  concealment 
as  to  the  mortgage  on  the  realty  would  not  affect 
the  insurance  on  the  personalty.  That  such  could 
be  fairly  argued  from  the  cases  of  Burrill  v.  In- 
surance Company  (1  Edmonds's  Select  Cases, 
233),  Trench  v.  Insurance  Company  (7  Hill, 
122),  cited,  by  plaintiffs'  counsel,  is  without 
doubt ;  but  these  cases  are  directly  overruled  by 
Wilson  V.  The  Herkimer  County  Mutual  Insur- 
ance Company  (6  N.  Y.  53),  where  a  misstate- 
ment of  the  relative  situation  of  the  neighboring 
buildings  was  held  to  avoid  an  insurance  also  on 
the  goods,  the  Court  holding  that  there  was  no 
distinction  in  this  respect  between  an  insurance 
upon  the  building  and  one  upon  the  merchandise 
contained  in  it.  This  directly  affirms  the  ruling 
in  Smith  v.  The  Empire  Insurance  Company  (25 
Barb.  497),  which  appears  now  to  be  the  unques- 
tioned law  of  New  York,  and  determines  that,  if 
a  policy  on  real  and  personal  pro'j^erty  be  void  as 
to  the  realty,  by  reason  of  a  false  warranty,  it  is 
also  Yoid  as  to  the  personalty.  This  is  also  the 
law  as  settled  by  numerous  decisions  in  Maine, 
Massachusetts,  Wisconsin,  and  also  in  our  own 
iState,  in  Gottsman  v.  The  Pennsylvania  Insu- 
rance Company  (6  P.  F.  Smith,  210),  where  our 
Supreme  Court  held  the  contract  was  entire  and 
not  separate.  We  therefore  fail  to  perceive  in 
the  learned  and  ingenious  argument  of  counsel 
any  reason  to  take  off  the  non-^uit. 

The  motion  to  take  off  non-suit  is  dismissed. 

Opinion  by  Eloogk,  J. 


©rpjattjj'  ©ourt* 


Stewart's  Estate.  Nov.  25, 1876. 
Will — Pecuniary  legacies —  When  a  charge  upon 
real  estate — A  residuary  clause  giving  and 
bequeathing  the  remainder  of  testator^s  **  pro- 
perty^^  is  sufficient  to  create  such  charge — 
Order  of  sale  by  Orphans^  Court, 
Sur  petition  for  sale  of  real  estate  for  payment 
of  legacies. 

James  Stewart  died  February  9,  1876,  leaving 
a  will  wherein  he  made  certain  pecuniary  bequests 
amounting  in  the  aggregate  to  $3600,  and  certain 
specific  bequests  of  personal  property.  He  then, 
without  making  any  specific  devises  of  his  real 
estate,  directed  as  follows : — 

^  Eleventh.  I  give  and  bequeath  the  remainder  oi 
jnj properly  to  my  son  John  James  Stewart.** 

It  appearing  that  the  personal  property  of  the 
decedent  was  insuflScient  to  pay  the  pecuniary 
legacies,  this  petition  was  presented  by  James 
Morrison,  one  of  the  legatees,  praying  for  an 
order  upon  the  executors  to  compel  them  to  sell 
a  portion  of  the  decedents  real  estate  for  the 
payment  of  the  legacies. 
«/.  Sergeant  Price,  for  the  petitioner. 
Testator  in  his  residuary  bequest  has  blended 
his  real  and  personal  estate.  "Property"  sig- 
nifies the  right  or  interest  one  has  in  lands  or 
chattels. 

Morrison  v.  Simple,  6  Bin.  98. 
The  words  *'  all  my  property"  are  as  compre- 
hensive as  *'  all  my  estate." 
Foster  v.  Stewart,  6  H.  25. 
Rossetter  v,  Simmons,  6  S.  &  R.  4.56. 
The  real  and  personal  estate  being  blended  in 
a  general  devise  of  the  remainder,  the  legacies  are 
a  charge  upon  the  realty. 
Hawkins  on  Wills,  293. 
Qreville  v.  Browne,  7  H.  L.  C.  689. 
Gyett  V.  Williams,  2  Jo.  &  H.  438. 
Nichols  V,  Postlethwaite,  2  Dal.  131. 
Tnoker  v,  Hassenolever,  3  Yeates,  294. 
Hassenolever  v,  Tnuker,  2  Bin.  525,  532. 
Witman  v.  Norton,  6  Bin.  395. 
MoLanahau  v.  Wyant,  1  Penna.  Rep.  96, 112. 
Marcy*s  Estate,  10  H.  143,  per  Lewis,  J. 
Beoker  v.  Kehr,  13  Wr.  230. 
Wert2*8  Appeal,  19  Sm.  176. 
The  legacies  being  a  charge  upon  the  realty, 
the  Court  has  jurisdiction  to  order  a  sale  thereof 
for  the  purpose  of  paying  them. 

Act  of  Feb.  24,  1834  (Pord.  Dig.  450  §  222). 
J,  Alexander  Siinpson,  contra. 
Dec.  3, 1876.   Thi  Court.   The  prayer  of  the 
petition  is  granted,  it  coming  within  the  59th 
section  of  the  Act  of  Feb.  24,  1834.    (Purd.  Dig. 
450,  pi.  222.) 
(No  opinion.) 
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Jan.  '76,  11.  Jan.  5, 1877. 

Wheeler  et  al.  y.  Bice  et  aL 

Equity — Injunction  against  public  works  — 
When  not  decreed — Act  of  April  8,  1846 — 
Constitutional  law — Act  of  August  5,  1870. 

Even  without  the  Act  of  April  8,  1846,  prohihiting 
an  injunction  against  the  erection  of  a  pnl)lio  work,  a 
Chancellor  would  not  arrest  such  a  work,  especially 
after  the  expenditure  of  a  large  amount  of  public 
money  upon  it, except  in  a  case  of  tiie  clearest  kind  of 
abuse  on  tlie  part  of  tlie  representatiyes  of  the  people 
of  the  powers  conferred  upon  them. 

Certificate  from  Nisi  Prius. 

Bill  in  equity,  filed  June  10,  1871,  by  Charles 
Wheeler  and  others,  citizens  and  tax-payers  of 
Philadelphia,  against  John  Rice  and  others,  com- 
missioners for  the  erection  of  public  buildings  in 
Philadelphia,  setting  out  the  Act  of  August  5, 
1870  (P.  L.  1871,  p.  1548),  under  which  the 
commissioners  were  appointed,  averring  that  it 
was  unconstitutional  and  void  for  the  following 
reasons:  (1)  Because  it  included  three  distinct 
subjects,  viz.,  the  construction  of  public  buildings 
on  Penn  or  Washington  Squares ;  the  removal  of 
buildings  from  Independence  Square,  and  its  dedi- 
cation as  a  public  walk  and  green  forever;  and 
the  contingent  donation  of  Penn  Square  to  cer- 
tain corporations ;  one  of  said  subjects,  the 
second,  not  being  mentioned  in  the  title  at  all. 
(2)  Because  the  Legislature,  by  said  Act,  dele- 
gated to  the  qualified  voters  of  the  city  the  power 
to  legislate  on  the  question  whether  real  estate  of 
great  value  should  be  given  away  to  certain  pri- 
vate corporations.  (3)  Because  the  Act  gave 
away  to  private  corporations  real  estate  which 
the  Legislature  had  no  power  to  give  away.  (4) 
Because  the  Act  delegated  to  a  board  of  commis- 
sioners, a  body  authorized  to  perpetuate  itself  for 
any  number  of  years,  the  power  to  make  contracts 
binding  on  the  city  to  an  unlimited  extent,  and 
to  compel  the  city  to  tax  its  citizens  to  meet 
them.  The  bill  averred  that  the  various  provi- 
sions of  the  Act  were  so  dependent  upon  and  so 
closely  connected  with  each  other,  that  if  any  of 
them  were  void  the  whole  Act  must  fail ;  and 
prayed  that  the  Act  might  be  declared  unconsti- 
tutional and  void,  and  that  the  commissioners 
might  be  restrained  from  proceeding  with  the 
construction  of  the  buildings. 


An  ai»plication  for  a  preliminary  injunction 
was  refused  by  Thompson,  C.  J.,  who  delivered 
the  following  opinion  : — 

The  bill  in  this  case  prays  an  injunction  to 
restrain  the  defendants,  commissioners,  from  pro- 
ceeding, under  the  Act  appointing  them,  to  erect 
the  public  buildings  mentioned  in  the  Act,  as  it 
is  alleged  in  the  twelfth  section  of  the  bill  "  they 
have  begun  to  do."  The  complainants  are  tax- 
payers and  citizens  of  Philadelphia,  and  interfere 
because  of  the  increased  taxes  they  will,  as  they 
allege,  be  obliged  to  pay  if  the  buildings  are 
erected.  The  ground  of  their  application  is,  that 
the  Act  of  Assembly  of  August  5,  1870,  under 
which  public  buildings  are  authorized  to  be 
erected  by  the  commissioners,  is  unconstitutional 
and  void.  Several  reasons  for  this  are  set  forth 
in  the  bill. 

The  point  of  unconstitutionality  of  the  Act 
was  made  by  a  bill  filed  by  tax-phyers  and  citi- 
zens of  the  city  against  the  commissioners,  on 
the  3d  of  December,  1870,  and  was  heard  before 
all  the  Judges  at  Nisi  Prius,  on  the  4th,  5th,  and 
6lh  of  January,  1871.  The  unanimous  opinion 
of  the  Court  was  delivered  by  Read,  J.,  on  the 
18th  of  the  same  month  (Baird  v.  Rice,  13  P.  R 
Sm.  489),  pronouncing  the  Act  constitutional,  and 
overruling  that  and  other  causes  insisted  on  as 
grounds  for  injunction.  That  judgment,  so  far, 
I  learn,  has  been  acquiesced  in.  I  regard  the 
question  of  constitutionality  of  the  Act,  therefore, 
as  res  adjudicata.  Until  that  decision  is  changed 
by  the  authority  which  made  it, — and  it  was  vir- 
tually the  decision  of  the  Court  in  banc,  although 
technically  at  Nisi  Prius, — I  must  treat  it  as  a 
decision  pronounced  upon  a  consideration  of 
every  argument  and  reason  which  existed  and 
could  then  have  been  advanced  against  the  Act 
The  reasons  given  now  against  its  constitntion- 
ality  existed  then,  and,  in  presumption  of  law, 
were  then  considered  and  held  insufficient.  A 
different  rule  would  lead  to  anomalous  results  not 
to  be  allowed  for  a  moment.  An  Act  would  be 
constitutional,  dependent  on  whether  all  the 
grounds  or  reasons  were  or  were  not  given  which 
might  have  been  given  on  the  argument  on  which 
the  decision  should  be  made.  That  would  not 
do  as  a  reason  for  disregarding  the  action  of  the 
Court  of  the  last  resort  by  an  inferior  tribunal. 
It  is  bound  by  the  judgment  of  constitutionality 
pronounced  by  the  highest  authority,  nntil  that 
authority  corrects  iu  own  error,  if  any,  or 
changes  its  decision.  That  is  the  situation  of 
this  Court  in  this  case.  All  the  judges  declared 
the  Act  in  question  constitutional,  in  the  decision 
referred  to.  That  decision  binds  me  in  this  case 
as  effectually  as  if  technically  in  the  Supreme 
Court,  as  it  virtually  was. 

But  even  if  this  were  entirely  out  of  the  way, 
and  there  were  reasons  sufficient  to  authorize  an 
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injunction  to  issae  in  ordinary  cases,  which  I  do 
not  say  is  the  ease,  the  firstVnd  only  section  of 
the  Act  of  8th  of  April,  1846,  deprives  me,  I 
think,  of  jurisdiction  to  grant  an  injunction  in 
this  case.  It  provides,  "that  no  Courts  within 
the  city  and  county  of  Philadelphia  shall  exercise 
the  potcer  of  a  Court  of  Chancery,  in  granting 
or  continuing  injunctions  against  the  erection  or 
use  of  any  public  works  of  any  kind,  erected  or 
in  progress  of  erection,  under  the  authority  of  an 
Act  of  the  Legislature,  until  the  question  of  title 
and  damages  shall  be  submitted  and  finally  de- 
cided by  a  common  law  Court;  and  in  such  cases 
the  Courts  shall  have  authority  to  issue  a  venire^ 
for  the  summoning  of  a  jury,  to  the  sheriff  of  an 
adjoining  county."     (P.  L.'l846,  p.  272.) 

It  is  admitted  in  the  plaintiffs'  bill,  as  already 
remarked,  that  the  work  towards  the  erection 
of  these  buildings  had  been  begun  before  filing 
the  bill,  and  that  fully  accords  with  the  affidavits 
of  the  defendants.  It  matters  not  that  compara- 
tively little  had  been  done.  The  first  stroke  of 
the  axe  or  the  pick,  with  a  view  to  the  erection 
of  the  buildings,  brings  their  case  within  the  pro- 
visions of  the  Act,  which  forbids  an  injunction, 
in  the  first  instance.  It  is  obviously  not  the 
amount  of  the  work  done  or  progress  made  in 
tbe  erection  of  the  buildings  which  ousts  the  juris- 
diction in  chancery.  It  is,  as  the  Act  plainly 
shows,  the  fact  of  being  in  progress  of  erection 
which  is  to  have  that  effect.  (Woelbert  v.  The 
City,  12  Wr.  439;  Flanagan  u  The  City,  a 
recent  case  before  Sharswood,  J.,  at  Kisi  Prius, 
arising  out  of  the  Penrose  Ferry  Bridge  over  the 
Schuylkill.) 

The  fact  being  found  that  work  had  been  com- 
menced towards  the  erection  of  the  buildings 
authorized  by  the  Act  of  1870,  before  this  bill 
was  filed,  it  follows  that  no  injunction  can  be 
granted  to  stop  its  progress  until  a  resort  has 
been  had  to  a  common  law  Court,  as  provided  by 
the  Act  of  1846.  Till  then  jurisdiction  in  chan- 
cery is  suspended,  at  least.  What  may  be  done 
after  that  resort  I  am  not  prepared  to  say.  For 
the  wisdom  of  the  legislation  the  Courts  are  not 
responsible.  Ita  lex  scripta  est  is  a  controlling 
maxim,  and  it  must  be  obeyed.  I  confess  myself 
at  a  loss  to  understand  the  purpose  for  which  the 
Act  of  1846  was  passed,  unless  to  prevent  injunc- 
tions in  every  case  of  public  buildings.  If  it 
should  turn  out  in  any  case,  as  it  probably  would 
in  this,  that  no  dispute  about  title  or  damages  to 
be  assessed  would  arise,  would  the  proceedings 
fall,  or  revert  to  equity  jurisdiction  ?  This  is  one 
of  the  problems  connected  with  the  Act  which  I 
am  not  able  to  solve,  but  which  will  not,  for  that 
reason,  allow  me  to  disregard  the  positive  prohi- 
bition that  "  no  Court  in  the  city  and  county  of 
Philadelphia  shall  exercise  the  power  of  a  Court 
of  Chancery  in  grantiDg  injunctions  against  the 


erection  or  use  of  any  public  works  of  any  kind 
.  .  .  .  until  the  question  of  title  and  damages 
shall  be  submitted  and  finally  decided  by  a  com- 
mon law  Court."  This  strikes  down  the  power 
in  chancery  in  this  case.  I  can  make  nothing 
else  of  it.  But  I  need  not  enlarge.  I  regard 
either  of  the  foregoing  reasons  sufficient  to  pre- 
vent me  from  granting  the  preliminary  injunction 
asked  for  in  this  case. 

Preliminary  injunction  refused. 
The  defendants  subsequently  demurred  because 
the  above  act  forbade  an  injunction  in  such  a 
case,  and  because  the  Court  had  no  jurisdiction. 
The  Court  dismissed  the  bill,  and  the  plaintifif 
certified  the  case  to  this  Court,  assigning  for 
error  the  refusal  of  the  injunction  and  the  dis- 
mis.sal  of  the  bill. 
E.  Spencer  Miller,  for  plaintiffs  in  error. 
The  Act  of  1846  only  afiplies  where  the  au- 
thority to  erect  public  buildings  is  unquestioned. 
Here  it  is  the  very  question  in  dispute.     We 
contend  that  the  board  of  commissioners,  is  an 
illegal  body.     The  Act  is  intended  to  apply  only 
to  the  case  where  the  Legislature  has  authorized 
the  erection  of  public  buildings  on  private  pro- 
perty ;  the  damages  of  private  owners   are   to 
be  ascertained,   not  the  damages  of  tax- payers 
which  are  incapable  of  ascertainment. 

Baird  u.  Rice,  cited  by  the  Court  below,  does 
not  govern  this  case.  Baird  sued  for  himself 
and  others  standing  in  like  equity;  the  parties 
are  different,  and  different  questions  are  raised. 

The  Act  of  Aug.  5,  1870,  is  unconstitutional, 
for  it  has  three  subjects.  The  first  and  third 
have  no  natural  relation  to  or  necessary  connec- 
tion with  each  other — 

Blood  r.  Marcel  I  lot,  3  Sm.  345. 
Baldwin  v.  The  Tel.  Co.,  54  Barb.  605. 
PullmaD  r.  The  Mayor,  54  Barb.  169. 
Smith  r.  The  Mayor,  34  How.  Prac.  Cases,  608. 
and  the  title  of  the  Act  contains  no  reference  to 
Independence  Square. 

The  Act  indirectly  delegates  to  the  people  the 
power  of  giving  away  Penn  Square  to  four  pri- 
vate corporations  by  granting  it  to  those  institu- 
tions in  the  event  of  its  not  being  selected  for  the 
public  buildings  by  the  popular  vote.  Such  a 
delegation  is  unconstitutional. 

Chenango  County  Bank  ».  Brown,  26  N.  Y.  467. 
The  State  v,  Cummissioners  of  Perry  Co.,  5  Ohio 

N.  S.  507. 
Barto  V,  Hirarod,  8  N.  Y.  483. 
The  Legislature  had  no  right  to  give  away 
Penn  Square  to  private  corporations. 

LeClercq  v.  Trustees  of  Galliopolis,  7  Ohio,  218. 
Barclay  v,  Howell,  6  Peters,  5U7. 
New  Orleans  r.  U.  S.,  10  Peters,  663. 
Commonwealth  v,  Alburger,  1  Wh.  4G9. 
Id.  V.  Rush,  2  H.  187 
A  result  brought  about  by  the  unconstitutional 
provisions  of  the  Act  should  not  be  sustained. 
The  people  were  compelled  to  select  Penn  Square 
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for  the  public  baildiugs,  or  allow  it  to  be  illegally 
given  away. 

See  State  v.  Commissioners,  supra, 

a  H,  T.  Collis,  City  Solicitor,  and  R.  N,  Will- 
son,  for  defendants  in  error. 

Baird  v.  Rice  governs  this  case.  The  suit 
there  was  brought  by  persons  having  the  same 
relation  to  the  controversy — that  of  tax-payers — 
as  the  plaintiffs  in  this  case. 

The  Act  of  1846  is  broad  enough  to  include 
all  cases  of  public  works  npon  which  public 
money  hns  been  spent.  There  might  be  cases  in 
which  parties  asking  for  an  injunction  could 
hardly  maintain  an  action  at  law  upon  a  question 
of  title  and  damages;  but  this  would  be  owing 
to  the  infirmity  of  their  status,  and  not  to  the 
fact  that  the  courts  were  not  open  to  them. 

As  to  the  Act  of  1870  containing  more  than 
one  subject:  in   Leger  v.  Rice  (8  Phila.  167), 
Cadwalader,  J.,  in  construing  this  Act,  said 
"the  subject  was  a  compound  one,  involving 
alteraatives  mutually  dependent  or  consequential. 
The  title  expresses  all  the  purposes  of  the  Act, 
except  one,  which  is  directly  consequential."  The 
provisions  relating  to  Independence  Square  are 
mere  incidents.    A  title  need  not  set  out  in  de- 
tail all  the  miante  provisions  of  an  act 
Dorsey's  App.,  22  Sm.  192. 
Blood  V,  Mercelliot,  3  Sm.  395. 
Allegheny  Home's  App.,  27  Sm.  77. 

Bat  supposing  everything  relative  to  Indepen- 
dence Square,  or  to  the  appropriation  of  parts  of 
Penn  Square,  were  not  embraced  within  the  main 
subject  of  the  Act  as  expressed  in  the  title,  the 
Act  ought  to  stand  as  to  its  residue. 
Allegheny  Home's  App.,  «u;)ra. 

It  is  said  that  the  people  virtually  voted  upon 
the  question  of  giving  away  Penn  Square  to  pri- 
vate cori)orations.  Every  statute,  so  far  as  it 
l)ecomes  the  law  of  any  particular  case,  depends 
ni>on  a  contingency  within  the  control  of  volun- 
tary action;  but  granting  that  the  people  did 
vote  tfpon  this  question,  it  was  legal,  under — 

Locke's  App.,  22  Sm.  491,  and  the  oases  there 
cited. 

As  to  the  broad  question  of  giving  away  public 
property  to  private  corporations,  the  Act  did 
not  contemplate  a  gift,  but  only  a  right  to  occupy. 
For  this  distinction  see — 

KittAuing  Academy  r.  Brown,  5  Wr.  269. 
Bat  the  case  of  Baird  v.  Rice,  supra,  shows  that 
Penn  Square  was  originally  intended  for  public 
boildings. 

All  the  points  in  this  discussion,  except  the  ap- 
plication of  the  Act  of  1846,  were  raised  in  Leger 
V.  Rice,  sttpra,  when  Cadwalader,  J.,  refused 
an  injunction  applied  for  by  a  citizen  of  New 
York  against  the  building  commissioners,  on 
grounds  similar  to  those  now  pressed  by  the 
plaintiffs. 


Jan.  15th.  The  Court.  The  decree  by  way 
of  injunction  is  an  exercise  of  high  power,  and 
when  its  effect  is  to  arrest  a  great  public  work, 
especially  after  a  very  large  expenditure  of  the 
public  money,  a  chancellor  would  require  a  case 
of  the  clearest  kind  of  abuse  on  the  part  of  the 
representatives  of  the  people  of  the  high  powers 
conferred  upon  them,  before  arresting  a  work  of 
such  a  character.  Added  to  this  is  the  express 
legislation  of  1846  to  prevent  the  exercise  of  this 
high  power  in  the  case  of  works  erected  for  the 
use  of  the  publia  We  do  not  perceive  in  this 
case  as  presented  to  us  a  state  of  the  law  or  the 
facts  demanding  the  exercise  of  this  high  power  of 
injunction,  and  therefore  have  concluded  to  refuse 
it.  The  decree  of  the  Court  of  Nisi  Prius  dis- 
missing the  bill  is  therefore  affirmed,  and  the  ap- 
pellant ordered  to  pay  the  costs. 

Per  Curiam.     Williams,  J.,  absent 

[See  Tatham  r.  The  City,  2  W^bklt  Notbs,  626 ; 
Lea  v»  Bamm,  below.] 


Jan.  '76, 90.  Lea  V.  Bmnm. 


Jan.  5. 


Constitutional  law — Act  of  August  5,  1870 — 
Unconstitutional  provisions  of  Act  which  were 
never  called  into  life — When  main  purpose 
of  Act  will  not  be  avoided  thereby, 

Tlie  main  purpose  of  an  Act  of  Assembly  will  not  be 
avoided  l»y  the  uncoiistitationality  of  oertaiu  of  its 
provisions  which  were  not  called  into  life  owing  to  their 
alternative  contingeDt  relatiou  to  the  other  provisions 
of  the  Act. 

So  much  of  the  Act  of  6  Angnst,  1870,  as  provides 
for  the  erection  of  the  pnblio  buildings  npon  the  site 
selected  by  the  vote  of  the  people,  is  constitutional,  and 
hence  the  taxes  imposed  for  the  erection  of  said  build- 
ings may  be  collected. 

Error  to  the  Court  of  Common  Pleas  No.  4, 
of  Philadelphia  Connty. 

Case  by  Henry  C.  Lea,  against  the  Collector 
of  Delinquent  Taxes,  to  recover  the  }»ublic  build- 
ing taxes  paid  by  the  i)Iaintiff  under  protest,  and, 
as  he  alleged,  under  illegal  compulsion.  Plea,  the 
general  issue.  At  the  trial  it  was  proved  that 
the  plaintifif  refused  to  pay  the  tax  assessed  for 
the  public  buildings  nntil  threatened  with  a  dis- 
tress, and  in  one  instance,  nntil  a  distress  was 
made,  and  that  he  then  paid  under  protest,  accom- 
panying his  check  with  a  written  claim  of  his 
right  to  recover  the  money.  Defendant  put  in 
evidence  the  Acts  of  August  5, 1870  (P.  L.  1871, 
p.  1548),  relating  to  the  erection  of  the  public 
buildings,  and  the  city  ordinances  relating  to  the 
same  subject  Plaintiff  claimed  that  the  whole  of 
said  legislation  was  unconstitotional,  and  that  the 
tax  fell  with  it. 

Th£  Court  directed  the  jury  to  find  for  th« 
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defendant,  and  the  plaintiff  took  out  this  writ, 
assigning  this  direction  for  error.  The  constitu- 
tionality of  this  legislation  being  the  principal 
question  before  the  Court  in  the  case  of  Wheeler 
V,  Rice  (ante,  p.  333)— 

Miller,  for  plaintiff  in  error,  and 

Collis  and  Willson,  for  defeiidnnt  in  error,  sub- 
mitted this  case  to  the  Court  on  the  arguments  in 
that  case. 

Jan.  15.  The  Court.  We  perceive  no  suflB- 
cient  ground  to  arrest  tlie  collection  of  the  taxes 
laid  by  the  city  upon  the  citizens  under  the  ordi- 
nance in  evidence  by  declaring  the  tax  of  the 
plaintiff  illegal.  There  is  no  good  reason  to 
doubt  the  constitutionality  of  so  much  of  the  Act 
of  5  August,  1870,  as  provides  for  the  erection  of 
the  public  buildings  upon  the  Penn  Square  after 
their  selection  ns  a  site  by  the  vote  of  the  people. 
The  raising  of  the  taxes  for  the  purpose  is  an 
evident  and  germane  consequence  of  the  lawful 
erection  of  these  buildings.  If  there  be  other 
portions  of  the  Act  not  called  into  life  owing  to 
their  alternative  contingent  relation  to  the  main 
purpoce  to  which  effect  has  been  given  by  the 
popular  vote,  they  will  not  avoid  the  main  and 
largely  executed  purpose  of  the  law. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 


Jan.  '77, 49.  Hart  v.  ZeUey. 


Jan.  16. 


Partnership — What  constitutes — Loan  of  money 
upon  agreement  to  participate  in  profits — Act 
ofUh  April f  1870  —Affidavit  of  defence. 

A.  being  sued  as  a  partner  of  B.,  filed  an  affidavit 
of  defence,  setting  forth  that  he  was  not  a  partner,  bnt 
that  hy  a  written  agreement  between  them,  lie  was  to 
famish  to  B.  such  ainoants  as  shonld  be  necessary  to 
carry  on  the  business,  and  was  to  receive,  after  the  re« 
payment  of  such  advances,  a  certain  proportion  of  the 
profits  ;  that  he  never  advanced  any  money,  or  re- 
ceived any  profits,  but  rescinded  the  agreement  imme- 
diately after  it  was  made  ;  that  some  of  the  items  of 
plaintiff's  bill  were  furnished  before  the  ezecntiou  of 
the  agreement,  although  after  its  ostensible  date,  and 
that  other  items  had  been  furnished  after  the  rescission 
of  the  agreement. 

Held  (reversing  the  judgment  of  the  Conrt  below), 
that  the  affidavit  was* sufficient. 

SembUt  that  a  dormant  partner  is  not  liable  for  work 
done  after  his  withdrawal  from  a  firm,  by  creditors 
who  had  no  knowledge  of  his  connection  with  it. 

Per  Paxson,  J.  Since  the  Act  of  6th  April,  1870 
(P.  L.  56),  a  mere  agreement  to  advance  money  to  a 
partnership,  and  to  receive,  after  repayment  of  such 
advances,  a  share  of  the  profits,  does  not  of  itself  con- 
stitute the  person  making  it  a  partner ;  and  where  he 
has  not  aclnally  received  any  of  the  profits,  and  has 
not  been  held  out  to  the  world  as  a  partner,  he  is  not 
liable  as  such. 


Error  to  the  Court  of  Common  Pleas  No.  1, 
of  Philadelphia  County. 

Assumpsit  by  Kclley  ncrainst  Fanoett,  incos, 
Sautter,  A.  llart,  and  Clarence  A.  Hart,  trading 
as  the  International  Restaurant  and  Hotel  Com- 
pany, for  work  and  labor  done  about  the  defend- 
ants* premises.  The  plaintiff  filed  a  copy  of  bis 
book  of  original  entries,  showing  charges  for 
work  done  by  the  plaintiff  for  the  company  de- 
fendant, at  intervals,  from  December  16,  1875,  to 
May  1,  1876. 

The  defendant,  Clarence  A.  Hart,  filed  the  fol- 
lowing affidavit  of  defence  : — 

"  That  neither  he,  nor  any  one  for  him,  either  indi- 
vidually or  in  partnership,  or  jointly  with  others,  ob- 
tained f  era  the  plaintiffs  tlie  work  and  materials 
charged  for  in  this  suit,  nor  is  he  indebted  to  the 
plaintiff  on  any  account  whatever.'* 

A  supplemental  affidavit  of  defence  being  or- 
dered, the  following  was  filed  : — 

**  That  he  is  informed  and  believes,  that  prior  to 
Deceml>er  13,  1875^  Piuons  and  Faucett  became  co- 
partners, trading  under  the  firm  name  of  the  Interna- 
tional Restaurant  and  Hotel  Compjuiy;  that  on  De- 
cember 13,  1875,  Piufus  and  Faucett,  so  trading, 
leased  the  premises  No.  1220  Chestnut  Street ;  that 
in  ord*»r  to  properly  fit  up  the  said  premises  for  the 
proposed  business,  considerable  plumbing  work  was 
necessary  to  be  done,  and  the  said  Faucett  and  the 
said  Piucns,  so  trading  as  aforesaid,  agreed  wiih  the 
plaintiff,  that  he  should  do  the  work  ;  that  the  plain- 
tiff, being  unwilling  to  do  the  work  on  the  credit  of 
the  said  Faucett  and  Pincus,  required  bett^'r  security, 
and  it  was  agreed  that  Al)raham  Hart  slion  d  become 
responsible  ;  that  thereupon,  and  in  puitsuance  of  the 
said  agreement,  the  plaintiff  did  work,  and  turnished 
materials  to  the  premises  1220  Chestnut  Street,  whicU 
work  and  materials  constitute  the  greater  portion  of 
the  plaintiff's  claim  in  this  ca^se,  to  wit,  the  items 
charged  between  December  16,  1875,  and  about  Feb- 
ruary 25,  187t) ;  that  this  deponent  hnd  nothing  to  do 
with  the  said  agreement,  nor  with  the  ordering  of  said 
work,  nor  did  he  ever  assume  to  be  a  partner  with 
Faucett  and  Pincus,  or  hold  himself  out  as  such,  nor 
was  the  work  done  on  his  credit  in  any  manner,  bnt 
on  the  contrary  tliereof  the  plaintiff  well  knew  that 
the  lease  of  the  premises  in  which  lie  was  making  the 
fixtures  for  which  he  claims,  was  in  Pincus  and  Fau- 
cett, in  whom  the  same  has  remained  from  that  time 
hitherto. 

**  Tliat  the  only  connection  this  deponent  ever  had 
with  the  other  defendants,  in  the  matter  of  the  Inter- 
national Hotel  and  Restaurant,  was  the  following  : 
That  Some  time  after  the  agreement  between  Faucett 
and  Pincus  on  the  one  hand,  and  Kelley  on  the  other, 
and  when  the  greater  part  of  the  work  contracted  ta 
be  done  by  the  plaintiff  had  already  been  done,  to 
wit,  on  or  about  January  7, 1876,  this  deponent  of  one 
part,  with  Pincus,  Sautter,  and  Ahialiam  Hart,  signed 
an  agreement,  erroneously  dated  Dei^euiber  13,  lb75, 
with  Faucett,  wherein  and  whereby  he,  the  deponent, 
and  the  parties  Joining  with  him,  agre  d  to  furnish. 
Faucett,  as  a  loan,  such  amounts  as  might  l>e  neces- 
sary to  carry  on  the  business  at  1220  Chestnut  Street 
for  one  year,  in  compensation  for  which  loan  the  de- 
ponent, and  the  parties  joining  with  him,  were  to  re- 
ceive, in  lieu  of  interest,  three  fourths  of  all  net 
profits.    That   this  deponent  immediately  after  the 
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signing  of  the  agreement,  foand  that  he  wonld  be 
anable  to  furnish  any  mon««jr  to  Fauontt  &  Pinons, 
and  hence  refused  to  act  nnder  the  agreement.  That 
he  furnished  no  money  to  Faucett  &  Pinous,  nor  did 
he  ever  receive  any  profit  or  advantage  from  the  busi- 
ness, nor  did  he  ever  perform  any  act  whatever  nnder 
the  agreement,  but  on  the  contrary  thereof,  immedi- 
ately after  the  eztfcutiou  of  the  agreement,  the  same 
WAS  rescinded  by  tlie  parties  thereto^  so  far  as  this 
deponent  was  ooncerned.  That  subsequently,  to  wit, 
on  March  23, 1876,  tliis  disponent,  being  thwreunto  re- 
qaested,  aoknowltsdged  this  reificission  in  writing  by  an 
instrument  written  on  the  same  paper  whereon  the 
previous  agreement  had  b«*en  written,  aokuowledgiug 
tliat  all  the  interest  he,  the  said  deponent,  had  had 
in  the  International  Rentaurant,  had  benn  theretofore 
disposed  of  to  Pincus,  Snutter,  and  Abraham  Hart. 
That  copies  of  said  agreement  and  acknowledgment 
are  hereto  annexed,  marked  *  A*  and  *  B'  respec- 
Urely. 

'*  Tliat  thifl  deponent  was  not,  at  any  of  the  times  at 
which  the  work  and  materials  claimed  for  by  plain- 
tiff were  doue  and  furnished,  in  partnership  with  the 
other  defendants,  nor  did  he,  or  any  one  for  him,  either 
iDdividnally  or  in  partnership  with  any  one  eUe,  order, 
proonre,  or  receive  any-  of  the  said  work  and  mate- 
rials, nor  ift  he  indebted  to  the  said  plaintiff  in  any 
manner,  or  on  any  account  whatever. 

"APPENDIX  A. 

**  Whereas,  Hiram  W.  Faucett,  having  the  knowledge 
«nd  ability  to  organize  and  manage  the  business  under 
the  name  and  title  of  the  International  Restaurant 
and  Hotel  Company,  for  which  purpose  the  said  Fau- 
cett and  Ed.  Pincus  have  leased  the  property.  No. 
1220  Chestnut  Bireet,  and  that  the  said  Faucett 
agrees  to  give  his  personal  attention  to  the  successful 
management  and  development  of  the  business,  for  the 
purpose  of  promoting  its  character,  and  making  it 
profitable ;  It  is  therefore  agreed  between  the  saM 
Faucett  on  the  first  part,  and  Kd.  Pincus,  C.  A.  Hart, 
Paul  Sautter,  and  Abraham  Hart,  all  of  the  city  of 
Philadelphia,  and  State  of  Pennsylvania,  of  the 
seoond  part — that  the  party  of  the  second  part  will 
furnish  such  amounts  as  may  be  necessary  to  carry 
on  the  business  for  one  year  at  1220  Chestnut  Street, 
on  the  terms  as  follows : — 

"  That  the  party  of  the  second  part  flhall  be  entitled 
to  receive  three-fourths  of  all  net  profits,  and  the  said 
party  of  the  flr:it  part,  the  other  one>fourth  part  of 
said  net  profits,  but  before  any  party,  either  of  the 
first  or  second  part,  shail  be  entitled  to  receive  any 
dividends  or  profits,  the  sum  or  sums  loaned  or  fur- 
nished by  the  party  of  the  seoond  part,  or  any  one  of 
them,  shall  first  be  returned  or  paid  back  to  said  party 
of  the  second  part,  after  which  the  profit  to  be  di- 
vided shall  be  as  follows :  One-fourth  of  the  whole  of 
net  profits  to  Faucett,  and  the  remaining  three-fourths 
of  said  net  profits  to  be  divided  equally,  share  and 
share  alike,  to  said  Sautter,  Pincus,  C.  A.  Hart,  and 
A.  Hart,  party  of  the  second  part. 

"It  is  also  understood  and  agreed  by  and  between 
all  the  parties  to  this  agreement,  that  the  restau- 
rant shall  be  carried  on  at  the  premises  No.  1220 
Chestnut  Street,  by  Messrs.  Faucett,  Pincus,  and 
Sautter,  who  will  each  use  their  best  undivided  exer- 
tions and  infinenoe  to  make  it  profitable,  without  any 
farther  remuneration  than  the  interest  they  have  in 
the  undertaking. 

**  It  is  further  underj»food  and  ftarreed  that  all  sums 
to  be  received  under  this  agreement  shall  be  paid  to 
Vol.  III.— 22 


A.  Hart,  one  of  the  party  of  the  second  part,  who 
shall  also  receive  the  daily  amount  of  sales,  and  make 
all  disbursements,  and  out  of  the  net  profits,  as  soon 
as  any  may  be  set  aside,  the  said  A.  Hart  shall  return 
to  each  party  of  the  second  part  the  sura  or  sums  so 
furnished,  before  any  dividend  of  the  profits  shall  be 
made.  ^ 

**  The  cost  of  fitting  up  the  said  premises,  as  well  as 
all  outlay  for  furnishing,  etc.,  shall  be  considered  ns 
expenses  to  be  first  deducted,  and  moneys  borrowe^l 
or  furnished  returned  before  divldinsj  any  profits. 

"  Witness  our  signatures,  this  13th  day  of  Decem- 
ber, 1876. 


"APPENDIX  B. 

"Whereas, the  within  named  Clarence  A.  Hart  hav- 
ing disposed  of  all  his  interest  in  the  International 
Restaurant  and  Hotel  Company  to  E<lward  Pincus, 
Paul  Sautter,  and  Abraham  Hart — they  will  therefore 
each  be  entitled  to  one-fourth  interest  in  the  wiiole, 
instead  of  one-fourth  of  three-fourths,  as  stipulated  iu 
the  foregoing  articles  of  agreement." 

The  Court  below  entered  jadjrment  afrainf^t  all 
the  defendants,  for  want  of  a  sufficient  affidavit  of 
defence.     [Reported  3  Weekly  Notes,  93] 

The  defendant  Clarence  A.  Hart  took  a  writ 
of  error,  assigning  for  error  the  entering  of  this 
judgment. 

Sulzberger  and  B.  ff.  Brewster ^  for  plaintiff 
in  error. 

The  instrument  marked  "A"  is  to  be  construed 
as  the  work  of  men  nnlearned  in  the  law.  If 
they  had  intended  by  it  to  create  a  partnershi]), 
they  wonld  have  so  styled  it.  The  Act  of  6 
April,  1870  (Purd.  1221,  P.  L.  15),  enables  one 
to  loan  money  to  a  firm  npon  an  ascreement  to 
receive  a  share  of  the  profits,  without  thereby 
rendering  the  lender  liable  as  a  partner.  Even 
if  this  agreement  was  a  partnership  agreement, 
it  was  rescinded  before  being  acted  upon,  and 
hence  the  defendant  was  not  boniid.  Under  no 
circumstances  would  Clarence  A.  Hart  have  been 
entitled  to  an  accoont  of  the  profits  of  ti)e  con- 
cern ontilhebad  contribated  money;  nntil  that 
was  done,  the  paper  was  at  most  an  agreement 
between  the  parties  to  become  partners  at  a  fu- 
ture time.  An  inchoate  partnership  must  be 
effectnated  before  liability  attaches. 
Irwin  V,  Bidwell,  22  8m.  244. 
Dean  v,  Harris,  33  Law  Tim^s  Rep.  639. 

The  Other  averments  in  this  affidavit  are  of 
SQch  a  character  as  to  make  the  case  one  which 
could  only  be  decided  by  a  jury. 

Wm.  Ernst,  contra. 

An  examination  of  the  contract  between  Cla- 
rence A.  Hart  and  the  remaining  partners  shows 
conclusively  that  he  intended  to  become  a  partner. 
He  is  made  one  of  the  parties  of  the  second  part 
with  three  others,  who  ondoobtedly  were  partners. 
Therefore,  since  they  stand  in  that  relation,  the 
defendant,  who  is  classified  with  them,  cannot 
escape  from  his  joint  lialjility. 
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Jan.  29.     The  Court.     The  rale  of  law  for- 
merly prevailing,  that  participation  in  the  net 
profits  of  a  business,  naade  a  participant  liable  to 
third  parties  as  a  partner,  has  been  greatly  modi- 
fied in  England  and  this  country.     Thus  in  Dean 
V.  Harris,  and  Harris  u  Butterfield  (Law  Times 
Reports,  N.  S.  vol.  33,  p.  639),  Butterfield,  who 
was  a  person  of  small  means,  applied  to  Harris 
to  advance  him  money  for  the  purpose  of  develop- 
ing certain  mines.      Harris  consented  to  lend 
Butterfield  £2000  upon  certain  terms,  viz.,  that 
"B."  having  entered  into  an  agreement  to  take  a 
lease  of  the  Lycet  Mines,  that  the  said  mines  be 
worked  under  the  style  or  firm  of  the  Lycet 
Mining  Co. ;  that  said  *'H."  find  capital  to  work 
the  mines  to  an  extent  not  exceeding  £2000  ;  that 
the  money  so  advanced  shall  be  repaid  with  10 
per  cent,  interest,  the  said  "H."  to  be  paid  Sd. 
l>er  ton  on  all  coal  and  iron-stone,  by  way  of 
commission.     The  said  "  B."  to  be  paid  £200  per 
annum  by  way  of  salary,  but  not  to  take  date 
until  the  sum  or  sums  advanced  by  said  "  H.''  be 
repaid ;  said  **  B  "  to  promote  the  interest  of  the 
concern,  and  continue  in  receipt  of  salary  as  long 
as  he  f^hould  conduct  the  business  to  the  satisfac- 
tion of  "  H."     After  payment  of  the  above,  and 
costs  of  raising  and  preparing  and  delivering  to 
market  the  product  of  said  mines,  said  **  H." 
siiall  be  entitled  to  three-fourths  of  the  profits, 
and  all  the  net  proceeds  of  the  concern  to  be  dis- 
jiosed  of  in  the  like  proportion,  said  "  H."  to  be 
free  from  all  liability,  except  in  respect  of  the 
money  advanced  by  him.     The  Vice-Chancellor 
held  that  there  was  no  partnership,  saying,  '*A11 
that  *  H.'  did  was  consistent  with  his  character  as 
capitalist,  assisting  *B.'  in  carrying  on  business. 
Ail  that  is  said  to  constitute  a  partnership.     If 
it  could,  it  would  be  most  unsafe  for  any  man  to 
lend  a  tradesman  any  sum  of  money,  and  to  look 
after  the  best  means  he  could  get  for  its  payment." 
Mollwo,  Marsh  &  Co.  r.  The  Court  of  Wards  (4 
littw  Reports.  Privy  Council  Cases,  419)  is  per- 
haps a  stronger  case  than  Dean  v.  Harris.     To 
tiie  same  point  is  Cox  v.  Hickman  (Fluuse  of 
Lords  Cases,  vol.  8,  p.  268).     In  this  State  the 
Act  of  6  April,  1870  (Purdon,  1221,  pi.  15,  P.  L. 
66),  expressly  provides  that  "it  shall  be  lawful 
for  any  person  or  persons  to  loan  money  to  any 
individual,  firm,  association,  or  corporation,  doing 
business  in  this  commonwealth,  upon  agreement 
to  receive  a  share  of  the  profits  of  such  business 
as  compensation  for  the  use  of  the  money  so 
loaned  tin. lien  of  interest;  and  such  agreement, 
or  the  reception  of  profits  under  such  agreement, 
shall  not. render  the  person  or  persons  liable  as  a 
copartner  in. such  business,  to  other  creditors  of 
such  individual,  firm,  association,  except  as  to  the 
money  loaned,^  etc     It  is  by  the  light  of  the 
]ttw,.thus- modified  by  judicial  decision  and  legis- 
laiiT^.eDaclmeut,  tbnt.we.must  examine  and  con- 


strue the  agreement  of  December  13, 18T5,  which 
was  attached  to  the  supplemental  affidavit  of  de- 
fence, and  forms  a  part  thereof.  We  assume  that 
the  Court  below  held  that  this  agreement,  as  to 
the  parties  thereto,  created  a  partnership  inter  se. 
In  any  other  view  of  the  case,  the  supplemental 
affidavit  of  defence  was  ample  to  prevent  judg- 
ment. The  agreement  was  evidently  drawn  by  a 
layman,  and  was  probably  intended  to  come 
within  the  provisions  of  the  Act  of  1870.  So  far 
as  the  defendant  below  is  concerned,  it  provides 
for  two  things  :  first,  a  loan  or  advance  by  him 
to  Faucett  &  Pincus,  of  such  an  amount  of  money 
as  may  be  necessary  to  enable  the  latter  to  carry 
on  the  restaurant  at  No.  1220  Chestnut  Street, 
for  one  year ;  and,  secondly,  a  division  of  the  pro- 
fits after  such  loan  or  advances  are  repaid.  If 
the  defendant  can  be  held  liable  at  all  to  his  cre- 
ditors under  said  agreement,  it  must  be  by  reason 
of  his  right  to  a  participation  in  the  profits.  It 
is  not  alleged  that  he  held  himself  out  to  the 
world  as  a  partner,  and  that  any  one  was  induced 
to  give  credit  to  Faucett  &  Pincus  by  reason  of 
his  connection  with  them.  The  advance  of  the 
money  itself  would  not  constitute,  of  itself,  the 
defendant  a  partner.  The  participation  in  the 
profits  might  make  him  one,  but  not  necessarily 
so.  It  would  depend  upon  the  intention  of  the 
parties,  as  expressed  by  the  terms  of  their  agree- 
ment There  were  to  be  no  profits  divided  until 
the  advances  were  paid.  If,  as  was  alleged  upon 
the  argument,  no  profits  were  ever  made,  and  of 
course  none  divided,  and  the  advances  were  not 
even  repaid,  the  time  never  amved  when  the  de- 
fendant became  a  partner  by  reason  of  his  parti- 
cipation in  the  profits.  This  was  precisely  the 
case  in  Dean  v.  Harris,  svpra,  in  which  the  Yice- 
Chancellor  held  that  a  participation  in  the  profits 
might  have  made  Harris  liable  as  a  partner,  but 
inasmuch  as  the  business  was  unprofitable,  and 
no  profits  were  ever  made,  he  could  not  be  held 
for  such  reason.  Here  the  defendant  pointedly 
denies  any  participation  in  the  profits.  Such  de- 
nial ought  to  have  carried  the  case  to  a  jury. 
Again,  he  swears  distinctly  that  he  never  acted 
under  said  agreement,  being  unable  to  comply  and 
advance  the  money ;  and  that,  as  to  him,  said 
agreement  was  rescinded  immediately  after  it» 
execution.  If  this  be  so,  and  we  are  bound  to 
assume  it,  he  would  not  be  liable,  in  any  view  wo 
may  take  of  the  agreement,  for  any  debt  incurred 
after  his  withdrawal,  at  least  not  to  a  creditor 
who  never  had  knowledge  of  said  agreement,  and 
never  trusted  Faucett  &  Pincus  on  that  account 
Aside  from  all  this,  however,  this  suit  is  for  a 
claim  against  Faucett  &  Pincus,  upon  a  contract 
made  with  them  prior  to  the  agreement  of  Decem- 
ber 13.  For  the  purposes  of  this  case,  we  must 
treat  said  agreement  as  of  the  date  of  January  7, 
the  defendant  having  sworu  that  the  date  of 
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December  13  was  erroneous.  A  large  proportion 
of  the  work  was  done  prior  to  January  7.  As- 
suming the  defendant  to  have  become  a  partner, 
he  did  not  assume  the  debts  of  Faucett  &  Pincus. 
There  is  not  a  word  in  the  ajrreement  which  binds 
them  to  pay  any  of  their  old  debts.  A  partner 
who  enters  a  firm  already  established,  does  not 
thereby  become  liable  for  the  debts  of  the  old 
firm.  Nothing  but  an  express  agreement  will 
render  him  so  liable.  If  it  be  said  that  as  to  so 
much  of  the  work  as  was  done  after  January  7, 
it  enured  to  the  benefit  of  the  defendant,  the 
answer  is  that  the  fact  is  not  so.  He  acquired  no 
title  to  the  leasehold  and  fixtures  by  reason  of 
the  agreement.  They  were,  and  continued  to  be, 
the  property  of  Faucett  &  Pincus.  The  clause 
in  the  agreement,  that  "  the  cost  of  fitting  up  the 
said  premises,  as  well  as  all  outlay  for  furnishing, 
etc.,  shall  be  considered  as  expenses,  to  be  first 
deducted  before  dividing  any  profits,"  does  not 
render  the  defendant  liable  for  a  debt  which  he 
never  contracted.  In  the  most  favorable  light 
for  the  plaintiff,  it  is  but  an  assumption  of  his 
claim,  so  far  as  there  may  be  profits  out  of  which 
to  pay  it.  He  merely  agrees  that  it  may  be  paid 
out  of  the  profits,  before  his  own  claim  for  ad- 
vances ;  this  imposes  no  personal  responsibility 
on  him. 

We  think  this  case  ought  to  have  gone  to  a 
jury.  We  therefore  reverse  the  judgment,  and 
award  a  procedendo. 

Opinion  by  Paxson,  J.  Williams,  J.,  ab- 
sent. 

[See  Boyd  v.  Hart,  an/e,  220  ;  Cf,  SLambnrg  i;.  Rug- 
gles,  ante^  293.] 


Oct  A  Nov.  '76,  75. 

Fanlkner  et  al.  v.  Wilson. 


Oct  4. 


Attorney's  commissions  for  collection,  of  mort- 
gage reserved  in  the  deed — Part  of  the  mortgage 
debt — property  of  the  mortgagee,  and  not  of 
his  attorney — Extinguished  by  satisfaction  of 
the  mortyage. 

A,  bronghl  a  set,  fa.  on  a  mortgage  wliich  contained 
a  proviso  that  if  the  mortgagee  should  be  forced  to 
resort  to  a  act,  fa,  to  obtain  paym»>nt,  the  amount  of 
the  jadgment  shonld  include  five  per  cent.,  attorney's 
comtniaaions.  Before  Jadgment  was  obtained,  the 
mortgagor  paid  the  amount  of  the  mortgage  debt 
without  oommiBSions  or  costs,  and  A.,  iu  the  absence 
)of  his  oounsel,  sati^fled  the  mortgage.  The  Court, 
however,  oi^  the  sujfgeption  of  A.*8  counsel,  entered 
judgment  for  the  plaintiff  on  the  itrt./a.,  with  leave  to 
issue  execution  for  the  attorney's  commissions*  and 
eosts: 

Held  (reversing  the  Judgment  of  the  Conrt  below), 
that  the  attorney's  commissions  were  part  of  the  mort- 
gage—incident to  it,  belonging  not  to  the  attorney,  but 
to  the  mortgage— and  were  extinguished  when  that 
iufltrameut  was  aatlsfled.  ' 


Error  to  the  Court  of  Common  Pleas  No.  1, 
of  Allegheny  County. 

Sci.  fa.  sur  mortgage,  brought  by  T.  Wilson 
against  F.  Faulkner  and  Mary  Ann  his  wife. 

The  facts  of  the  case  were  as  follows :  Wilson 
was  the  holder  of  a  second  mortgage  for  $600 
against  a  property  belonging  to  Mrs.  Faulkner. 
In  the  deed  was  a  proviso  that,  upon  thirty  days' 
default  in  the  payment  of  either  principal  or  in- 
terest, a  scire  facias  might  issue  for  the  amount 
of  principal  and  interest,  together  with  costs, 
etc.,  including  an  attorney's  commission  of  five 
per  centum  for  collection.  In  April,  1875,  there 
being  more  than  two  years'  interest  in  arrears, 
the  plaintiff  brought  this  suit,  but  before  the  re- 
turn day  of  th«  writ,  Mrs.  Faulkner  called  on 
him,  and  assured  him  that  if  the  suit  was  pressed, 
he  would  probably  lose  his  claim,  as  the  holder 
of  the  first  mortgage  would  at  once  foreclose  for 
a  large  amount;  whereas,  if  Wilson  would  give 
time,  she  thought  she  could  sell  the  property  at 
a  price  which  would  pay  both  mortgages.  Wil- 
son accordingly  agreed  to  stop  the  proceedings, 
I  and  Mrs.  Faulkner  found  a  purchaser  in  Johu 
A.  New,  who  assumed  the  mortgages  as  part 
;  payment  New  promptly  paid  off  Wilson's 
mortgage,  and  the  two  went  together  to  the 
office  of  Mr.  McCormick,  Wilson's  attorney,  to 
get  the  bond  and  mortgage  which  were  in  his 
hands.  Not  finding  him  in,  they  went  to  the 
Recorder's  office,  where  Wilson  satisfied  the 
mortgage,  and  then  to  the  Prothonotary's  office, 
in  order  to  discontinue  the  action  which  had 
been  instituted  thereon.  They  could  not,  how- 
ever, find  any  record  of  the  suit,  but  Wilson 
told  New  that  it  was  of  no  importance,  and  that 
Mr.  McCormick  would  deliver  op  the  bond  and 
mortgage  at  any  time  be  would  call  for  them. 
Some  time  after  this,  New,  learning  that  Mr. 
McCormick  claimed  the  payment  of  attorney's 
commissions  before  he  would  withdraw  the  suit, 
filed  an  affidavit  of  defence,  setting  forth  the 
foregoing  facts. 

Soon  afterwards  Mr.  McCormick  filed  an  affi- 
davit, setting  forth  substantially  the  same  facts 
as  the  affidavit  of  defence,  and  alleging  in  addi- 
tion that  when  Wilson  and  New  went  to  the 
Prothonotary's  office,  New,  with  a  fraudulent  in- 
tention of  avoiding  the  payment  of  attorney's 
commissions  and  costs,  persuaded  Wilson,  who 
was  an  ignorant  man,  that  no  sci.  fa.  had  been 
issued. 

On  this  affidavit  the  Court  granted  a  rule  on 
the  defendants  to  show  cause  why  judgment 
should  not  be  entered  for  the  plaintiff  on  the  set. 
fa.f  with  leave  to  issue  execution  for  attorney's 
commissions  and  costs  only,  which  rule  was  after- 
wards made  absolute.  The  defendants  thereupon 
took  this  writ,  assigning  for  error  the  above-men- 
tioned action  of  the  Court 
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A.  Burgwin,  for  plaintiffs  in  error. 

The  attorney's  commissions  in  a  case  like  this 
are  a  part  of  the  debt  dae  the  mortgagee,  and  are 
to  be  collected  by  him  as  such.     A  satisfaction 
of  the  mortgage  is  a  full  release  of  the  claim. 
Mahoning  Bank's  Appeal,  8  Cas.  158. 

H,  H,  McCormick,  contra. 

Oct.  3,  1876.  The  Court.  Upon  the  scire 
facias  in  this  case,  we  have  a  judgment  for  the 
full  amount  of  the  mortgage,  debt,  interest,  and 
attorney's  commissions ;  and  that  in  the  face  of 
an  affidavit  of  defence,  setting  forth  its  full  pay- 
ment and  satisfaction.  This  extraordinary  judg- 
ment was  entered  upon  a  rule  on  the  defendants 
and  their  vendee,  to  show  cause  "why  such  judg- 
ment should  not  be  entered,  with  leave  to  take 
out  execution  for  commissions  and  costs. 

This  was  all  wrong.  No  judgment  could  be 
had  upon  the  sci,  fa,,  except  for  costs.  The 
mortgage  was  satisBed,  and  as  the  attorney's 
commissions  were  part  of  the  mortgage — incident 
to  it — belonging,  not  to  the  attorney,  but  to  the 
mortgagee,  they  were  extinguished  when  that 
instrument  was  satisfied. 

That  such  commissions  cannot  be  collected  as 
costs,  was  settled  in  the  case  of  the  Mahoning 
County  Rank's  Appeal  (8  Cas.  168). 

The  judgment  is  reversed,  and  &  procedendo  is 
r  awarded. 

Opinion  by  Oordon,  J.    Williams,  J.,  absent. 

[S«e  SoUmidt  &  Friday's  Appeal,  ante,  282.] 


Jan.  '76, 45.      Biiuiwanger  v.  Fisher.       Jan.  16. 

Affidavit  of  defence  law — What  a  sufficient 
copy  vrUhin — Practice — Punitory  damages — 
Writ  of  error  taken  for  delay, 

A.  sned  6.  and  filed  a  copy  of  his  book  of  original 
entries,  which,  besides  the  items  of  goods  sold,  con- 
tained on  the  credit  side  an  entry  of  a  draft  for  $300. 
and  on  the  debit  side  a  etubsequeut  entry  of  cash  paid 
draft  $300,  and  costs  of  protest  $5.10.  Defendant's 
affidavit  of  defence  was  to  the  efifeot  that  the  debits  of 
$30()  and  $5.10  were  not  properly  subjects  of  book 
entries  on  which  jadgment  could  be  taken. 

Held,  that  the  affidavit  was  insufficient. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit  by  Fisher  against  Binswanger  for 
goods  sold  and  delivered.  Plaintiff  filed  a  copy 
of  bis  book  of  original  entries,  showing  varioas 
charges  for  goods  sold  and  delivered,  and  also 
the  following : — 


.1875,  Sept.  18.  Cash  paid  draft  returned,  $300  00 
Protest  charged       .         .       5  10 

$305  10 
On  the  credit  side  the  following  item  : — 
1875,  August  12.   Draft  on  Bchoenfeld 

Bros.,  Chicago $300  00 

The  account  showed  a  balance  due  by  defendant 
of  $491.89. 

Defendant's  affidavit  of  defence  averred  "that 
in  the  copy  filed  he  is  charged,  under  date  of 
September  18,  1876,  with  *cash  paid  $305.10.' 
That  in  point  of  fact  the  said  plaintiffs  have  not 
paid  the  eaid  amount  of  cash  to  the  said  defend- 
ant, nor  to  any  one  for  him,  nor  has  he  or  any 
one  for  him  ever  received  that  amount  from  them. 

''And  this  deponent  further  says,  that  he  is 
advised  by  his  counsel  and  believes  that  the  said 
charges  (for  cash  paid  $305.10)  are  not  properly 
subjects  of  book  entries  on  which  judgment  may 
be  taken  for  want  of  an  affidavit  of  defence. 

''  This  defendant  admits  that  the  account  filed 
is  otherwise  correct,  and  that  the  sum  of  one 
hundred  and  .eighty-six  and  seventy-nine  one- 
hundredths  dollars  is  due  to  the  plaintiffs  thereon, 
and  the  said  deponent  is  willing  and  ready  to  pay 
the  same." 

The  Court  below  entered  judgment  against  the 
defendant  for  want  of  a  sufficient  affidavit  of  de- 
fence. (Reported,  2  Weekly  Notes,  97.)  De- 
fendant took  a  writ  of  error,  assigning  for  error 
the  entering  of  this  judgment. 

Sulzberger,  for  the  plaintiff  in  error. 

The  above  was  not  such  an  entry  as  comes 
within  the  affidavit  of  defence  law. 

E,  F,  Hoffman,  contra,  was  not  called  on. 

Jan.  22.  The  Court.  The  charge  of  "  cash 
paid  draft  returned  $300'*  was  nothing  more 
than  an  ordinary  book  entry  to  counterbalance  a 
credit  forthe  draft.  The  purpose  of  both  credit 
and  charge  is  to  keep  the  account  straight,  nvi 
to  evidence  absolute  payment  by  draft  and  an 
absolute  charge  of  cash.  The  proper  balances 
of  accounts  never  could  be  preserved  without 
entries  of  this  sort  to  evidence  current  course  of 
business.  We  should  destroy  all  confidence  in 
merchants'  books,  were  we  to  hold  in  such  a 
transaction  of  credit  and  charge,  that  the  entry 
of  cash  paid  draft  returned  was  an  absolute 
charge  of  cash.  In  most  cases  drafts  and  bills 
are  negotiated  by  way  of  discount,  and  the  entry 
of  cash  paid  on  draft  returned  is  true  as  to  the 
bank  discounting  the  paper,  but  not  as  to  the 
defendants. 

Peb  Curiam.  Judgment  affirmed.  Williams^ 
J.,  absent. 

Jan.  27.  Hoffman,  having  obtained  a  rule 
upon  the  plaintiff  in  error  to  show  canse  why  the 
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penalty  prescribed  by  the  Act  of  25  May,  1874, 
should  Dot  be  imposed,  read  the  affidavit  of  the 
defendant  ia  error  setting  forth  that  before  the 
commencement  of  snit  the  defendant,  Binswanger, 
offered  to  pay  the  claim  in  cash  and  notes,  thus 
recognizing  its  validity;  that  in  1876  the  case 
was  pat  on  the  short  cause  list  but  certified  off  by 
plaintiff  in  error,  and  that  deponent  believed -the 
writ  to  have  been  taken  merely  for  the  purpose  of 
delay. 

Sulzberger^  contra,  argued,  thattalthonph  the 
defence  was  technical,  yet  plaintiff  had  a  right  to 
make  it,  and  cited  Wall  v.  Dovey  (10  Sm.  212). 

C.  A.  V. 

Jan.  29.     Rule  absolute. 


Oct.  A  Nov.  '76,  3. 

Hoeok  Y.  Littell. 


Oct.  4. 


Affidavit  of  defence  law — Sufficient  affidavit  of 
defence — What  constitutes — No  special  form 
of  v}ords  necessary — Promissory  note — Holder 
for  collection  only. 

No  set  form  of  words  is  essential  to  the  sufficiency 
of  an  affidavit  of  defence ;  it  is  merely  necessary  that 
the  facts  constituting  the  defence  be  averred  with  rea- 
sonable precision  and  distinctness. 

In  setting  forth  his  ground  of  defence,  A.,  instead 
of  employing  the  usual  form  "  verily  believes,  etc.," 
used,  "  avers,  expects  to  be  able  to  prove  and  show  on 
the  trial,"  etc. : 

He/d  (reversing  the  Judgment  of  the  Coart  below), 
that  the  phrase  employed  was  a  sufficient  allegation  of 
the  defence  set  forth. 

Error  to  Common  Pleas  No.  2,  of  Allegheny 
County. 

Assompeit  by  Jas.  Littell  against  Jacob  Moeck, 
the  endorser  of  a  promissory  note  for  $700,  drawn 
by  Jacob  Moeck,  Jr.,  to  the  order  of  J.  Rowley, 
to  recover  the  value  of  the  said  note,  with  inter- 
est, costs  of  protest,  etc. 

An  affidavit  of  defence  was  filed,  alleging  that 
the  defendant  endorsed  the  note  for  the  accommo- 
dation of  one  Peter  Moeck ;  that  Peter  Moeck 
delivered  it  to  Rowley,  in  part  payment,  in  the 
purchase  of  the  lease  of  a  tavern  No.  31  Diamond 
Square,  Pittsburgh,  guaranteed  by  Rowley  to  be  a 
first-class  stand,  and  of  considerable  personal  pro 
perty ;  and  that  the  consideration  for  the  note 
entirely  failed,  the  tavern  proving  worthless,  and 
the  personal  property  never  being  delivered;  and 
closing  with  the  following  averment,  "  the  affiant 
farther  avers,  expects  to  be  able  to  prove  and  show 
on  the  trial  of  the  case,  that  Jas.  Littell,  the 
plaintiff,  is  not  the  owner  and  holder  for  value, 
and  before  maturity,  of  the  note  in  suit,  but  that 
the  same  was  handed  over  to  him  by  John  Row- 
kj,  the  payee,  for  the  purpose  of  debarring  the 


maker  and  endorsers  thereof  from  a  defence  to 
the  same." 

The  plaintiff  took  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence,  which,  on  argu- 
ment, was  made  abRolate.  Judgment  was  accord* 
ingly  entered  for  $716.9L  The  defendant  there- 
upon took  this  writ,  assigning  for  error  the 
action  of  the  Court  in  entering  the  judgment. 

W.  Reardon  (with  him  T.  J.  O'Keefe),  for\ 
plaintiff  in  error. 

An  affidavit  of  defence  is  sufficient,  if  it  set 
forth  a  good  defence,  and  the  defendant's  belief 
in  the  actual  existence  thereof.  No  express  words 
or  form  of  words  is  necessary  to  express  this  be- 
lief; the  usual  form  is  "  verily  believes,"  but  any 
phrase  of  similar  import  may  be  substituted. 

Bronj*on  v,  Silverman,  27  Sm.  94. 

Twitchell  v,  MoMurtrie,  Id.  383. 

T,  31.  Bayne,  contra. 

The  defendant  in  the  affidavit  merely  "  avers 
and  expects  to  be  able  to  prove  and  show  on  the 
trial"  the  material  facts  of  his  defence.  This  is 
an  entirely  inadequate  assertion  of  the  belief  in 
its  truth  essential  to  the  sufficiency  of  an  affida- 
vit of  defence. 

Oct.  30, 1876.  The  Court.  In  this  case  the 
Court  below  ordered  judgment  to  be  entered  for 
want  of  a  sufficient  affidavit  of  defence.  The  ac- 
tion was  against  the  endorser  of  a  promissory 
note.  The  affidavit  averred  that  he  endorsed  it 
at  the  request,  and  for  the  accommodation,  of 
Peter  Moeck  ;  that  the  latter  delivered  it  to  one 
John  Rowley,  in  part  payment,  in  the  purchase 
of  the  lease  of  a  tavern,  and  a  large  quantity  of 
personal  property  thereon.  It  further  asserted 
the  worthlessness  of  the  tavern,  and  the  non-de- 
livery of  the  most  valuable  portion  of  the  per- 
sonal property,  and  a  failure  of  consideration  to 
the  full  amount  of  the  note.  Neither  in  the 
Court  below  nor  here  was  it  contended  that  the 
affidavit  did  not  set  forth  a  good  ground  of  de- 
fence between  the  pai'ties  to  the  contract.  As 
between  them,  and  to  the  extent  of  the  value  of 
the  personal  property  not  delivered,  there  was  an 
undoubted  failure  of  consideration.  The  conten- 
tion then  was  and  now  is,  whether  the  affidavit 
avers  sufficient  facts  to  let  in  the  evidence,  against 
the  plaintiff  below.  The  language  is,  "affiant 
avers,  expects  to  be  able  to  prove  and  show  on 
the  trial  of  this  case,  that  James  Littell,  the 
plaintiff  above  named,  is  not  the  owner,  and 
holder  for  value,  and  before  maturity  of  the  note 
in  snit;  but  that  the  same  was  handed  over  to 
him  by  John  Rowley,  the  payee,  for  the  purpose 
of  debarring  the  maker  and  endorsers  thereof 
from  a  defence  to  the  same."  This  is  not  only 
an  express  averment  that  the  defendant  in  error 
is  not  a  purchaser  for  value  of  the  note  before  it 
matured;  but  in  substance  the  further  averment 
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that  it  is  8lill  the  property  of  Rowley.  If  the 
fact  of  present  ownership  in  Rowley  be  proved, 
undoubtedly  the  same  defence  may  be  made-to  the 
note,  as  if  the  suit  was  in  bis  name.  (Eyre  v. 
Yohe  et  al,  17  P.  F.  Smith,  477.) 

It  is  true  the  more  usual  form  of  an  affidavit 
of  defence  is  that  tiie  affiant  **  verily  believes'*  the 
facts  which  he  alleges.  Here,  instead  of  belief, 
he  positively  avers  their  actual  existence.  In  its 
legal  effect  this  form  of  an  affidavit  may  be  no 
stronger  than  one  in  the  usual  form,  but  certainly 
it  is  no  weaker.  It  is  quite  as  effective  to  pre- 
vent the  taking  of  judgment. 

The  facts  set  forth,  as  constituting  the  defence, 
need  be  averred  with  reasonable  precision  and 
distinctness  only.  (Bronson  v.  Silverman,  27  P. 
F.  Smith,  94.)  A  reasonable  intendment  should 
be  made  in  favor  of  the  affidavit.  (Twitchell  u 
McMurtrie,  Id.  383.)  We  think  the  controlling 
facts  are  averred  with  sufficient  precision  and  dis- 
tinctness. An  ability  to  prove  those  facts  is  dis- 
tinctly asserted. 

The  assignments  are,  therefore,  sustained. 

Judgment  reversed,  and  a  procedendo  awarded. 

Opinion  by  Mercub,  J.    Williamb,  J., absent. 

[See  Reznor  v,  Supplee,  2  Weekly  Notes,  401 ; 
Browu  V.  Waltou,  anttf  76.] 


Oct.  &  Nov.  '76,  138.  Nov.  10,  1876. 

In  the  matter  of  tiie  Division  of  Plum  Township. 

Act  of  April  15,  1834,  relating  to  the  creation 
of  new  townships^  construed — Statutory  requi- 
sites must  be  strictly  complied  with. 

The  Act  of  April  15, 1834,  relating  to  the  division  of 
townships,  provides  that  upon  petition  filed  praying 
snoU  division,  the  Court  shall  **  appoint  three  impartial 
men,  if  necessary,  to  iuqn ire  into  the  propriety  of  grant- 
ing the  prayer  of  the  petition." 

An  order  of  Conrt,  appointing  commissioners,  direct- 
ed them  to  mark  out  such  new  township,  etc.  **if  it  is 
necessary  and  proper  that  such  new  township  should 
be  formed,  and  to  make  report  to  the  Court."  On 
certiorari : 

Beldf  that  the  proceedings  were  defective,  in  that  the 
above  requirement  of  the  Act  had  not  been  complied 
with. 

Certiorari  to  the  Court  of  Quarter  Sessions  of 
Allegheny  County. 

This  case  was  heard  in  the  Court  below  on  ex- 
ceptions to  the  returns  of  an  election  held  by  order 
of  Court  to  ascertain  the  will  of  the  qualified 
electors  of  Plum  Township  on  the  question  of  the 
division  of  said  township. 

On  May  8,  1876,  upon  the  petition  of  re- 
sidents of  Plum  Township,  Allegheny  County, 
praying  for  the  division  of  said  township,  the 
Court  appointed  three  commissioners  "to  mark 


out  and  lay  out  said  new  township,  and  suggest 
a  name  therefor,  also  to  fix  the  place  or  polls  for 
holding  elections  therein,  if  it  is  necessary  and 
proper  that  such  new  township  thould  be  formed, 
and  to  make  report  to  the  Court." 

The  commissioners  having  reported  in  favor  of 
the  formation  of  a  new  township,  the  Court  ordered 
a  vote  of  the  qualified  electors  of  the  township  to 
be  taken,  which  resulted  in  a  small  majority  in 
favor  of  the  division. 

Exception s«fi led  to  the  retnnis  of  said  election, 
on  the  ground  of  irregularities  in  the  election, 
were  overruled  and  the  report  of  the  commissioners 
confirmed;  whereupon  the  exceptants  took  this 
writ  of  certiorari,  assigning  for  error,  inter  alia, 
**That  the  order  of  Court  appointing  the  com- 
missioners does  not  direct  them  to  inquire  Into 
the  propriety  of  granting  the  prayer  of  the  pe- 
tition." 

J.  McF.  Carpenter,  for  exceptions. 

The  Act  of  April  15, 1834,  sec.  14  (P.  L.  539;, 
expressly  requires  that  the  order  of  Court  ap- 
pointing commissioners  to  divide  a  township, 
must  contain  a  direction  to  inquire  into  the  pro- 
priety of  making  such  division  ;  and  an  omission 
to  direct  such  inquiry  is  fatal. 

In  re  Bethel  Township,  1  Barr,  97. 
In  re  Harrison  Township,  6  Ibid.  447. 
In  re  Gouneant  Township,  6  Pitts.  Legal  Journal, 
121. 

James  FUzsimmons,  contra. 

It  is  true  that  the  Act  of  1834  directs  the  Court 
to  appoint  three  impartial  men,  if  necessary,  "  to 
inquire  into  the  propriety  of  granting  the  prayer 
of  the  petition."  But  the  spirit  and  intention 
of  the  act  have  been  complied  with  in  this  case, 
the  terms  of  the  order  of  Court  directing  them 
to  lay  out  such  division,  "if  it  is  necessary  and 
proper  that  such  new  township  should  be  formed," 
being  equivalent  to  the  words  used  in  the  Act 
The  commissioners  in  fact  reported  that  they  had 
"  made  diligent  inquiry  as  to  the  necessity  of  said 
division."     The  objection  is  merely  technical. 

Nov.  20.  The  Court.  The  fourteenth  section 
of  the  Act  of  April  15,  1834  (P.  L.  539),  pro- 
vides  that  upon  application  by  petition  to  the 
Court  of  Quarter  Sessions  for  the  purpose  of  cre- 
ating a  new  township,  or  altering  the  lines  of  any 
township,  orof  ascertaining  the  linesor  boundaries 
of  any  township,  the  Court  shall  appoint  three 
impartial  men,  if  necessary,  to  inquire  into  the 
propriety  of  granting  the  prayer  of  the  petitioners. 

It  has  been  settled,  in  a  series  of  cases  decided 
by  this  Court  upon  the  construction  of  this  act, 
that  the  order  of  the  Court  appointing  the  com- 
missioners, which  is  their  authority  for  acting, 
must  contain  an  explicit  direction  to  them  accord- 
ing to  the  express  terms  of  the  law,  "  to  inquire 
into  the  propriety  of  granting  the  prayer  of  the 
petition."     (lu  the  matter  of  the  division  of 
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Bethel  Township,  4  Barr,  97  ;  In  re  Harrison 
Township,  5  Il>id.  447  ;  In  re  Conneaut  Town- 
ship, 6,  Pittsb.  Legal  Journal,  121.)  The  order 
of  CoQft  in  this  case  was  plainly  defective  in  this 
respect.  It  contained  no  direction  to  the  com- 
missioners to  the  effect  required.  The  order 
directed  the  commissioners  "  to  mark  and  lay 
out  said  newtown^hipaud  suggest  name  therefor; 
also  to  fix  the  place  or  polls  for  holding  elections, 
if  it  is  necessary  and  proper  that  such  new  town- 
ship should  be  formed."  It  might  well  be  in- 
ferred that  the  Court  reserved  to  itself  the  decision 
of  the  question,  whether  it  was  necessary  and 
proper  that  such  new  township  should  be  formed ; 
and  that  the  work  of  the  commissioners  was  to  be 
contingent  upon  such  determination. 

There  is  certainly  no  explicit  direction  to  them 
to  inquire  and  report  upon  the  propriety  of  grunt- 
ing the  prayer  of  the  petition.  Conceding  that 
they  did  report  upon  the  question — and  even  the 
report  varies  from  the  words  of  the  act — we  may 
adopt  the  language  of  the  Court  in  re  Bethel 
Township  (1  Barr,  101),  "True,  they  voluntarily 
certify  that  they  thought  the  division  proper,  but 
in  going  beyond  the  words  of  the  order  they 
acted  unofficially.  They  are  to  be  sworn  but 
only  to  do  those  things  rightly  which  they  are 
commanded  to  do,  and  we  know  not  that  they 
swore  to  the  truth  of  the  opinion  which  they 
volunteered :  officially  they  certainly  did  not." 

As  this  defect  is  fatal  to  the  proceedings,  it  is 
nnneeessary  to  consider  the  remaining  assign- 
ments of  error.  Order  reversed  and  proceedings 
quashed.  ♦ 

Opinion  by  Sharswood,  J.  Williams,  J., 
absent 


Oct  t  Nov.  '76,  83.  Nov.  16,  1876 

Hopkiiis  et  al.  v.  West. 

Usury  —  Usurious  interest  —  Not  recoverable 
hack  when  included  in  and  paid  under  a 
judgment  confessed — Recoverable  back  when 
voluntarily  paid  upon  the  amount  of  such 
judgment— Act  o/28  May,  1858. 

• 
Where  nsnrions  iDterest  Is  inolnded  in  the  amount 
of  a  jadgment  confessed  by  a  debtor  aud  afterwards 
paid  iu  full  by  him,  the  excess  over  legal  iiiterKSt 
cannot  be  recovered  back  nuder  the  Act  of  28  May, 
1858. 

The  excess  of  interest  paid  npon  the  amonnt  of  such 
judgment,  after  its  ooufeaaion,  may  be  recovered  back. 

A  jadgment  was  confessed  for  an  amonnt  inclnding 
nsarioas  interest.  Aftervrarda  the  defendant  pai«l  thf 
jadgment  in  fall,  with  adarioas  interest  to  the  day  o! 
payment. 

Held^  that  the  excess  of  interest  included  in  Ih^ 
judgment  could  not  be  recovered  back,  but  that  paid 
npon  the  jadgment  could  be. 


Per  Sharswood,  J.  There  is  no  difference  in  legal 
effect  between  a  judgment  confessed  or  for  want  of  an 
appearance  or  plea,  aud  a  judgment  on  the  verdict  of 
a  jury. 

Error  to  the  Common  Pleas  of  Washington 
County. 

Assumpsit  by  West  against  Hopkins,  Wright 
&  Co.,  to  Recover  bacit  excess  of  interest  over  6 
per  cent  paid  upon  a  loan  of  money. 

The  affidavit  of  claim  disclosed  the  facts,  that 
on  April  13,  1871,  plain tiflf  borrowed  of  defen- 
dants the  sum  of  81500,  and  gave  to  them  his 
judgment  note  for  $1644,  at  nine  months,  on 
which  judgment  was  entered  April  14,  I'iTl; 
that  after  the  maturity  of  the  judgment  he  con- 
tinued to  pay  interest  upon  the  loan,  at  the  rate 
of  12  per  cent  until  January  13,  1875;  and, 
6nally,  on  October  6,  1875,  he  paid  the  judgment 
in  full,  having  from  first  to  last  paid  the  defen- 
dants an  excess  of  interest  over  6  per  cent, 
amounting  to  $502  01. 

The  affidavit  of  defence  set  forth,  "that  the 
judgment  obligation  referred  to  in  the  plain tiff^s 
affidavit  of  claim,  in  which  the  alleged  excessive 
ifiterest  was  included,  was  entered  in  said  Court, 
as  stated  in  plaintifTs  affidavit,  and  judgment 
entered  thereon  on  the  14th  day  of  April,  1871, 
and  that  at  the  date  of  said  entry  no  part  of  said 
obligation  had  been  paid ;  the  record  of  which 
judgment  affiant  prays  may  be  taken  as  part  of 
this  affidavit.  And  that  the  plaintifiPs  affidavit 
of  claim  does  not  disclose  any  cause  of  action.'* 

A  rule  was  taken  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  under  which  the 
Court  below  entered  judgment  against  the  defen- 
dant for  the  full  ainouut  of  plaintiff's  claim. 

Defendant  then  took  this  writ,  assigning  for 
error  the  entry  of  judgment. 

Hart  d>  Brady,  for  plaintiff  in  error. 

The  2d  section  of  Act  28  May,  1858  (Purd. 
Dig.  803,  pi.  2),  under  which  suit  is  brought, 
provides  that  the  payment  of  the  excessive  inte- 
rest must  have  been  voluntary  to  enable  the 
debtor  to  recover  back  the  excess.  Was  the  pay- 
ment here  voluntary  ? 

Judgment,  whether  by  confession  or  otherwise, 
is  the  sentence  and  end  of  the  law,  and  all  pro- 
ceedings after  and  under  it  are  simply  ministe- 
rial. 

1  Bonv.  Law  Diction.,  tit.  Judgment. 
BlyBtone  v,  Blystoue,  1  SSm.  373. 

And,  therefore,  payment  made  under  a  judg- 
ment is  not  voluntary,  but  is  simply  obedience  to 
a  legal  mandate. 

Theplaintiff  below  is  estopped  by  the  judgment ; 
and,  having  paid  it  iu  full,  caunot  now  recover 
back  any  part  of  it. 

Money  collected  or  paid  npon  lawful  process  of 
xecutioQ  cauuot  be  recovered  back,  though  not 
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jostlj  or  lawfallj  dae  by  the  defeudant  in  the 
execution. 

Federal  Ins.  Co.  r.  Robinson,  3  Webklt  Notes, 
173. 
And,  therefore,  plaintiflPs  only  remedy  was  to 
have  had  the  judgment  opened  and  reformed. 
McCracken  S  Mcllvainej  contra. 
Wlien  judgment  was  entered  against  West  for 
$1044,  it  was  not  part  of  the  mandate  that  he 
bliould  pay  more  than  6  per  cent,  interest  after 
that ;  and  if  he  did  it,  he  did  it  voluntarily. 

And  the  usurious  interest  included  in  the  judg- 
ment entered  is  not  received  for  any  different  use. 
for  it  is  the  execution^  not  the  judgment,  which 
is  the  end  of  the  law  ;  and  so,  prior  to  execution, 
the  interest  Is  within  the  Act  of  1858. 
Freeman  on  Judgments,  p  ige  2,  sec.  2. 
Heath  17.  Page,  12  Wr.  IbO. 
No  contract,  however  framed,  would  hold  good 
if  the  ultimate  effect  of  it  would  be  to  secure  more 
than  the  legal  rate  of  interest. 
Fitzdimoiis  r.  Baum,  8  Wr.  32. 
Campbell  v,  Slcaii,  12  Siti.  4bl. 
Bodler  r.  Kheem,  1!2  Bni.  54. 
I:  is  true  the  plaintiff  below  could  have  applied 
to  the  Court  to  open  the  judgment,  but  the  law 
gave  him  two  remedies,  and  he  was  not  bound  to 
pursue  the  one  if  he  preferred  the  other. 

Nov.  23.  The  Court.  Had  the  judgment 
confessed  by  the  plaintiff  below,  in  fuvor  of  the 
defendants,  been  an  adversary  judgment  upon  the 
vordict  of  a  jury,  it  cannot  be  questioned  that 
ii  would  have  been  conclusive  as  between  the 
parties,  even  though  it  should  manifestly  appear 
tliat  it  included  Uburious  interest.  There  is  no 
difference  in  legal  effect  between  a  judgment  con> 
fcsstd  or  for  want  of  appearance  or  plea,  nnd  a 
j.uigment  on  the  verdict  of  a  jury.  The  Court 
in  which  the  judgment  ia  rendered  will  indeed 
open  one  of  the  former  kind,  and  let  the  defen- 
dant into  a  defence  in  a  proper  case  and  upon 
equituble  terms.  (Clark  v.  Douglass,  12  P.  F. 
Smith.  415;  Blystoneu  Blystone,  1  P.  P.  Smith, 
373.)  This  principle  was  applied  in  Vcrner  v. 
Carson  ( 1 6  P.  F.  Smith,  440),  in  a  case  in  which 
usurious  interest  was  included,  and  as  against  a 
vendee  of  land  subject  to  the  judgment.  No 
substantial  difference  can  be  shown  between  this 
and  any  other  illegality  entenng  into  its  conside- 
ration. 

Thc5  judgment  In  favor  of  Uopkins,  Wright  & 
Co.  against  West  would  no  doubt  have  been 
opened  upon  his  application,  and  the  excess  be- 
yond legal  interest  would  have  been  stricken  from 
it.  But  standing  as  it  did  upon  the  record,  and 
paid  by  West  in  full,  he  cannot  be  permitted  now 
t)  g:o  behind  it  and  claim  that  part  of  it  was  not 
justly  due  either  from  usury  or  any  other  cause. 

But  then  that  judcrment  only  carried  legal  inte- 
rest from  the  time  it  fell  due.   Any  voluntary  pay- 


ments in  excess  of  lawful  interest,  when  the  whole 
debt  is  paid,  may  be  recovered  back  by  snit  com- 
menced within  six  months  of  the  time  of  such 
payments.  That  was  in  this  case,  according  to 
the  affidavit  of  claim,  October  6,  1875.  What- 
ever the  plaintiff  l>elow  then  paid  more  than  the 
amoant  of  the  judgment  and  interest,  deducting 
payments  before  made,  he  is  now  entitled  to  re- 
cover back,  with  interest.  He  would  have  a  right, 
in  strictness,  to  have  such  payments  credited  to 
the  principal  from  time  to  time  as  made.  He  has 
not  given  the  elements  for  such  a  calculation,  but 
has  stated  generally  that  he  had  paid  as  nsorious 
interest,  from  JanuaryJS,  1872,  to  May  13,  1875, 
the  sum  of  $657.60.  Allowing  him  this  credit 
as  of  that  date,  his  claim  ought  to  have  becD 
liquidated  as  follows  : — 
Judgment  HopkiDS  et  aL  v.  West,  Jan.  13, 

1872 11644  00 

Interest  to  Ma/  13, 1875;  3  years,  4  months      328  80 


Credit  payments,  May  13, 1875 


11972  80 
657  60 


11315  20 
Interest  from  May  13,  1875,  to  Oct.  6, 1875  ; 

146  days 31  56 

$1346  76 
Which  snm  deduct  from  $1747.91,  paid  Oct. 

6,  1875,  leaves $401  15 

Add  interest  from  Oct.  6,  1875,  to  Nov.  23, 

1876;  1  year,  54  days        .        .        .        .27  61 

$428  76 

Judgment  reversed. 

And  now,  November  23,  1876,  judgment  for 
the  plaintiff  below  against  the  defendant  below 
for  the  Slim  of  four  hundred  and  twenty-eight 
dollars  and  seventy-six  cents  ($428.76),  and  it  is 
ordered  that  the  record  be  remitted  to  the  Court 
below  that  the  judgment  may  be  carried  into 
execution. 

Opinion  by  Sharswood,  J.  Williams  and 
Mehour,  JJ.,  absent. 


Jan.  '74, 209.  Wagncr  V.  Peterson. 


JuD.  5. 


Assumpsit  for  money  had  and  received — When 
it  lies — Broker — Charges  of  ea-tra  interest  for 
carrying  stock — Account — Receipt  of  hair 
ance  shown  by,  when  not  conclusitx. 

A.  deposited  seonrities  as  a  margin  with  a  broker 
who  tliereapon  agreed  to  curry  certain  stock  for  him 
at  7  per  cent.  Afterwards  from  time  to  time  tlie  bro- 
ker made  charges  of  extra  interest,  alleging  that  he 
was  himself  obliged  to  pay  these  charges  in  order  to 
carry  the  stock.  Finally  the  broker  sold  the  stock 
and  the  secnrities  held  as  a  margin,  and  rendered  an 
account  to  A.,  who  accepted  the  balance  shown  by  it. 
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Aft«rwardH,  A.,  alleging  that  the  charges  for  extra  in- 
ttrest  were  contrary  to  agreement,  brought  a.«8amp8it 
agaiDRt  the  broker  for  money  had  and  received  from 
the  sale  of  the  stock  and  margin.  The  Court  below 
entered  a  non-suit,  on  the  ground  that  the  action 
slionld  have  been  account  render,  and  that,  even  if  the 
form  of  action  were  proper,  plaintiff  was  estopped  by 
his  acceptance  of  tlie  balance  found  by  the  account. 

Htld  (reversing  the  Judgment  of  the  Court  below), 
that  if  the  extra  charges  were  improper  the  defendant 
was  liable  in  this  form  of  action  for  the  money  of  the 
plaintiff  retained  by  him  to  pay  them. 

Held  further^  that  while  the  receipt  by  A.  without 
objection  of  the  balance  shown  by  the  account  was 
evidence  of  an  agreement  on  his  part  to  pay  tlie  extra 
charges,  yet  it  was  for  the  jury  and  not  the  Court  to 
draw  the  inference,  and  the  non-suit  was  therefore  im- 
proper. 

Error  to  the  District  Court  of  Philadelphia 
County. 

Assumpsit  by  Wagner  against  Peterson.  The 
narr.  consisted  of  the  common  counts,  under 
which  three  bills  of  particulars  were  furnished. 

The  first  and  second  bills  charged  the  defendant 
with  the  market  value  of  stocks  carried  by  him 
for  the  plaintiff  and  then,  as  alleged,  sold  by  hira 
without  notice;  and  the  market  value  of  U.  S. 
bonds  held  as  a  margin ;  giving  credit  for  the 
money  paid  by  the  defendant  for  the  said  stock. 
A  third  bill  of  particulars  charged  the  defendant 
for  the  stock  at  the  highest  market  rate  between 
the  conversion  and  the  time  of  trial. 

Pleas,  non-assumpsit,  etc.,  and  the  Pennsjlva- 
nia  statute  of  limitation  to  actions  to  recover 
back  usurious  interest 

At  the  trial  (before  Lynd.  J.)  the  plaintiff 
showed  that  in  1869,  when  a  clerk  in  the  Presn 
office,  he  informed  his  friend  Hewes,  a  broker  and 
also  the  financial  editor  of  the  Press,  of  his 
desire  to  buy  Pittsburg,  Fort  Wayne,  and  Chicago 
R.  ^.  stock ;  that  Hewes  saw  Peterson,  the  fle- 
fendant,  another  broker,  and  proposed  to  bring 
Wagner  to  bim  as  a  purchaser  of  said  stock,  on 
the  understanding  that  the  commissions  should 
be  shared  between  the  said  llewes  and  Peterson; 
that  Hewes  went  with  Wagner  to  Peterson's 
office  and  informed  one  Newhall,  a  clerk  there,  of 
Wagner's  desire,  stating  that  Peterson  had  agreed 
to  carry  the  stock  at  the  rate  of  seven  per  cent., 
which,  it  appeared,  was  the  regular  rate  at  that 
time  in  New  York,  where  the  stock  was  to  be 
bought.  The  plaintiff  further  showed  that  800 
shares  were  purchased  f«r  him  at  different  times, 
the  last  purchase  having  been  made  on  September 
7,  1869  ;  that,  200  of  these  shares  becoming  en- 
titled to  a  stock  dividend,  the  number  was  in- 
creased to  442 ;  that  he  deposited  as  margin  at 
different  times  $2500  in  United  States  bonds; 
that  until  after  the  last  purchase  of  stock  Peter- 
son charged  7  per  cent,  for  carrying,  but  that  he 
then  began  to  charge  what  he  called  extra  inte- 
rest at  so  much  a  daj,  viz.,  ou  8  September  ^^ 


per  cent,  on  442  shares ;  on  9  September  ^g  per 
cent.;  on  the  22d,  \  ;  on  the  24th,  \,  and  on  the 
25th,  1  per  cent.,  amounting  to  $442  per  day ; 
that  Uewes  knew  of  these  charges. 

Hewes  testified  that  he  informed  Wagner  of 
these  charges  about  23  September,  and  explained 
that  they  arose  from  the  necessities  of  brokers 
owing  to  the  panic  on  Black  Friday ;  that  on 
the  27th  (when  the  charges  amounted  to  $1  a 
share  every  day)  he  ordered  a  sale  of  200  shares 
of  the  stock  to  prevent  the  margin  from  being 
eaten  up  and  to  save  something  for  Wagner; 
that  he  did  this  without  Wagner's  knowledge  or 
authority,  but  that  when  he  told  him  of  the  sale 
that  evening,  Wagner,  though  much  agitated, 
did  not  complain  of  it.  The  plaintiff  further 
showed  that  the  next  day,  28  September,  he  went 
with  llewes  to  the  office  of  Peterson  who  asked 
for  more  margin,  and  gave  him  20  minutes  to 
decide  whether  more  margin  should  be  put  up  or 
the  remainder  of  the  stock  sold ;  that  he  then 
transferred  to  Peterson  14  shares  of  stock  for 
which  he  had  paid  cash ;  that  on  the  29th,  a 
charge  of  \  per  cent,  being  still  made  for  carrying 
the  remaining  stock,  he  consented  to  its  sale, 
supposing  that  the  extra  charges  were  legitimate. 
In  cross-examination,  an  account  between  Wag- 
ner and  Peterson  was  shown  to  the  plaintiff,  in 
which  Peterson  charged  Wagner  with  the  money 
paid  for  the  stock,  at  about  153,  with  7  per 
cent,  interest  and  the  extra  charges,  which  last 
amounted  to  $1223;  and  gave  credit  for  the 
money  received  for  the  stock,  sold  at  about  83, 
the  money  received  for  the  bonds  deposited  as 
margin,  and  a  balance  of  $395.27  in  Wagner's 
favor.  The  plaintiff  admitted  the  account  had 
been  shown  to  him,  but  could  not  state  at  what 
time.  He  admitted  that  in  October  of  the  same 
year  he  ordered  a  further  purchase  of  50  shares 
of  stock,  throngh  Peterson,  with  the  above  bal- 
ance  as  margin,  and  that  after  a  sale  of  this 
stock  in  November  of  the  same  year  he  accepted 
a  balance  of  $323.73,  which  was  the  balance 
Peterson  then  admitted.  He  admitted  that, 
thinking  the  charges  legitimate,  he  made  no 
claim  upon  Peterson  till  1  July,  1870,  when  he 
brought  this  suit.  There  was  some  evidence 
that  at  the  time  Peterson  was  charging  1  per 
cent  a  day  other  brokers  were  charging  only  half 
as  much,  but  there  was  also  some  evidence  that 
Peterson  charged  only  what  he  was  compelled  to 
pay  his  corres[»ondent8  in  New  York  who  made 
the  purchases  for  him. 

Upon  motion  of  the  defendant  a  non-suit  was 
granted,  which  the  Court  in  bane.  Hare,  P.  J., 
and  Thayer,  J.,  dissenting,  refused  to  take  off, 
LvND,  J.,  holding,  and  Mitchell,  J.,  concurring 
in  the  result:  (1)  that  the  action  should  have  beeo 
account  render,  and  not  assumpsit,  and  (2)  that, 
even  if  it  had  been  account  render,  a  dod-suU 
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should  have  beeu  granted  because  the  evidence 
was  clear  that  an  account  bad  been  rendered  by 
the  defendant,  in  which  the  plaintiff,  with  full 
knowledge  and  comprehension  of  its  items,  and 
after  time  for  reflection  and  professional  advice, 
acquiesced. 

Plaintiff  took  out  this  writ,  assigning  for  error 
the  refusal  of  the  Court  to  take  off  the  non-suit. 
Crawfordy  with  whom  was  Tull,  for  plaintiff 
in  error. 

The  form  of  the  action  was  appropriate.    Ree- 
side's  Executors  u  Reeside  (13  VVr.  322),  relied 
on  by  the  Court  below,  does  not  apply  ;  see — 
Brown  v.  Agnew,  6  W.  &  S.  235. 
KvanB  V,  Wain,  21  Sm.  69. 
Deysher  r.  Tribal,  14  Sm.  38G. 
Sattorlee  v.  Miliok,  26  Sm.  65. 
Smith  V.  Austin,  4  Brewst   89. 
Practically  assumpsit  and  account  render  differ 
only  in  form. 

There  was  no  ratification,  because  the  plaintiff 
c/.d  not  have  full  knowled^^e  of  the  material  facts. 
Story  on  Agency,  §§  239-243. 
Porter  v.  PaluBon,  3  H.  235. 
P.  W.  &  B.  R.  R.  Co.  V.  CowhII,  4  C.  335. 
Wriglit  V.  Burbank,  14  Sm   247. 
Sharp  and  Sellers  ( William  B.  Mann  with 
them),  contra. 

Under  the  count  for  money  had  and  received, 
only  what  was  received  can  be  recovered.  Here 
we  have  accounted  not  only  for  what  was  received 
for  the  stock,  but  for  its  market  value  at  the  time 
of  sale. 

The  stock  was  sold  by  order  of  Ilewes.     There 
is  little  evidence  that  he  was  defendant's  agent; 
he  was  really  the  plaintiff's  agent. 
The  sale,  at  any  rate,  was  ratified  by  Wagner. 
Bronson'a  Executor  r.  Chappell,  12  Wall.  G8I. 
Baker  v.  Drake,  53  N.  Y.  211. 
Negley  v,  Lindsay,  17  Sm.  217.  * 
Liudslay  v.  Malone,  11  Harris,  24. 
The  sale  was  at  83.     If  the  plaintiff  had  ppven 
notice  of  his  disapproval  of  Hewes's  order  within 
forty-eight  hours,  as  he  was  obliged  by  law  to  do, 
the  defendant  could  have  repurchased  at  a  profit 
to  the  plaintiff. 

The  plaintiff  never  demanded  the  stock  nor 
offered  to  pay  for  it.     He  is  therefore  confined  to 
its  value  at  the  time  of  sale. 
Neiler  v.  Kelley,  19  Sm.  403. 
Work  r.  Bennett,  20  Id.  484. 
The  plaintiff  could  at  most  recover  only  for 
the  excess  of  charges  for  carrying  over  six  per 
cent.,  and  the  bills  of  particulars  do  not  sustain 
such  a  course  of  action,  and  if  they  did  the  suit 
was  brought  too  late. 

Act  of  28th  May,  1858,  P.  L.  622;  Purd.  Dig.  803, 

pi.  2. 
Heath  v.  Page,  13  Sm.  108. 
B.  H,  Brewster,  in  reply,  argued  that  the  ques- 
tion was  one  of  fact ;  tliat  the  evidence  showed 
that  liewes  was  a  partner  of  Peterson ;  that  there 
was  no  evidence  that  Wagner  agreed  to  pay  any- 


thing for  carrying  the  stock  more  than  the  seven 
per  cent,  agreed  to,  and  that  the  case  should  have 
gone  to  a  jury. 

Jan.  15.  The  Court.  Had  the  plaintiff's 
claim  been  confined  to  the  value  of  the  stock  sold 
by  the  defendants,  the  nonsuit  would  have  been 
unquestionably  right.  Admitting  that  under  the 
circumstances  the  sale  was  a  wrongful  conversion, 
and  that  plaintiff  might  waive  the  tort  and  sue 
in  assumpsit,  the  measure  of  his  damages  would 
be  the  market  value  at  the  time  of  conversion. 
It  is  not  the  rule,  even  in  the  action  of  trover,  in 
such  a  case,  that  the  plaintiff  is  entitled  to  recover 
the  highest  price  which  the  stock  would  have 
commanded  at  any  time  before  the  trial.  That 
rule  is  confined  to  the  case  where  there  is  a  duty 
or  obligation  devolved  upon  a  defendant  to  de- 
liver  such  stocks  at  a  particular  time,  and  that 
duty  or  obligation  has  not  been  fulfilled.  (Neiler 
V.  Kelly,  19  P.  F.  Smith,  403.)  Here  it  was 
manifest,  from  the  plaintiff's  own  evidence,  that 
the  defendants  had  fully  accounted  to  him  for  the 
market  value  of  the  stock  on  the  day  of  sale.  In 
an  action  for  money  had  and  received,  which 
waives  the  tort,  a  portion  only  of  the  amount 
received  could  be  recovered. 

But  the  plaintiff  showed  that  the  defendants 
had  charged  him,  and  retained  out  of  the  proceeds 
of  the  stocks  and  securities  received  by  him, 
several  sums  of  money  for  carrying  the  stocks, 
amounting,  it  is  alleged,  to  $1233. 

Upon  this  part  of  his  case  we  think,  that  there 
were  questions  which  ought  to  have  gone  to  tiio 
jury.  There  was  evidence  that  defendant  hud 
agreed  to  purchase  and  carry  the  stock  for  the 
plaintiff  for  seven  per  cent.  As  it  appears  to  have 
been  understood  that  the  stock  was  to  be  bought 
and  carried  in  New  York,  there  was  nothin^^un- 
lawful  in  stipulating  for  the  rate  of  interest  which 
was  lawful  there.  But  without  an  agreement 
that  plaintiff  should  reimburse  defendant  whatever 
he  might  have  to  pay  brokers  in  New  York,  the 
defendant  had  no  right  to  make  such  charge. 
Whether  there  was  such  an  agreement  was  a 
question  of  fact  for  the  jury.  The  plaintiff  re- 
ceived notice  from  the  defendants  on  the  27th 
September,  1868,  that  he  had  made  such  charges 
of  what  be  calls  the  extra  interest  up  to  that  day 
amounting  to  $694.  Subsequent  charges  were 
made  on  the  28lh,  29th/and  30th  of  September. 
There  was  evidence  that  the  plaintiff  had  assented 
to  the  sale  of  his  stock  after  he  was  made  ac- 
quainted with  the  charges,  for  the  reason  that 
they  were  rapidly  eating  up  the  securities  he  had 
pledged  for  margins.  He  afterwards  received  the 
balance  due  him  according  to  plaintifi^s  account 
without  objection.  All  this  was  certainly  evi- 
dence that  the  understanding  was  that  he  was  to 
reimburse  the  defendants  the  charges  of  the  New 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


347 


York  brokers,  but  it  was  for  the  jury  and  not  the 
Coart  to  draw  the  inference.  There  was  evidence 
that  other  brokers  at  the  same  time  were  charg- 
ing less,  enough  certainly  to  cast  apon  the  de- 
fendant the  onus  of  proving  that  he  had  actually 
been  comp>elled  to  pay  the  sums  he  claimed. 
Bevin  v.  Cullen  (7  Barr,  281)  has  no  applica- 
tion to  this  case;  it  arose  upon  the  plea  of  the 
statute  of  limitations,  the  answer  to  which  was 
merchants'  accounts,  and  what  was  decided  below 
and  above  was  that  where  an  account  was  rendered 
to  his  principal  by  a  factor  abroad  and  the  con- 
signor acquiesced  and  ordered  the  balance  to  be 
shipped  without  objection  to  the  items,  it  became 
an  account  stated  and  was  barred  by  the  lapse  of 
six  years.  Nor  has  the  case  of  Reeside's  Ex'r  v. 
Reeside  (13  Wright,  322)  any  application.  There 
an  executrix  appointed  the  defendant  her  agent, 
or  attorney,  to  settle  up  a  large  estate,  to  collect 
assets,  and  pay  debts ;  and  it  was  held,  that,  with- 
out an  account  stated  and  a  balance  struck, 
assumpsit  would  not  lie,  but  the  remedy  must  be 
account  render  or  a  bill  in  equity.  There,  all 
that  the  defendant  undertook  to  do  was  to  account, 
and  it  was  treated  as  analogous  to  the  case  of 
copartners.  But  here,  in  effect,  is  a.  simple  case 
of  debtor  and  creditor.  The  defendant  advances 
money  on  pledge  of  securities,  and  as  broker  for 
plaintiff  purchases  stock.  Stock  and  securities  are 
sold,  and  he  pays  the  plaintiff  the  balance  which 
be  admits  to  be  due.  Surely,  to  the  extent  of  the 
money  of  the  plaintiff,  which  he  retained  by  virtue 
of  credits  to  which  he  was  not  entitled,  it  was 
money  had  and  received  to  plaintiff's  use.  It  is 
cleat*  that  the  plaintiff  insisted  upon  these  items, 
as  money  actually  paid  by  him  with  defendant's 
knowledge  or  assent.  It  was  not,  therefore,  the 
ca^e  of  money  paid  on  a  usurious  agreement, 
barred  by  the  lapse  of  six  months. 

Judgment  reversed  and  procedendo  awarded. 

Opinion  by  Shabswood,  J.  Williams,  J., 
absent. 


Oct.  &  Nov.  '75,  256.  Oct.  6, 1876. 

Phillips  et  al.  v.  Allegheny  Gar  aod  Transporta- 
tion Company. 

Contract  to  receive  payment  from  a  corporation 
in  its  own  slock — Not  abrogated  by  failure  to 
fulfil  other  distinct  provitnons  of  same  con- 
tract, nor  by  the  corporation's  failure  to 
tender  certificates  of  stock. 

A.  sold  lumber  to  a  corporation,  agreeins:  to  receive 
payment  one-balf  in  money  and  one-lialf  in  the  atouk 
of  the  corporation.  The  corporation  neither  made  the 
caah  payments  nor  tendered  the  certifi(»at»»a  of  Bto^k. 
A.  thereupon  hronpht  suit  for  the  payment  in  money 
of  hid  entire  claim : 


Hfld^  that  as  the  agreement  to  take  stock  was  on- 
conditional,  it  was  not  abrogated  by  the  failure  to 
meet  promptly  the  cash  payments  : 

Held,  further,  that  it  was  not  abrogated  by  the 
failure  to  tender  the  certificates  of  stock,  for  certificates 
are  merely  evidence  of  ownership,  and  the  stock 
really  became  A.*8  property  as  soon  as  the  lumber  was 
delivered,  althoagh,  if  the  agreement  had  been  for 
stock  of  another  corporation,  a  tender  would  have 
been  necessary. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

Assumpsit  on  a  book  account  for  $3363.70, 
brought  by  J.  O.  Piiillips  and  W.  Nuttenzwey, 
trading  as  Phillips  &  Nuttenzwey,  against  the 
Allegheny  Car  and  Transportation  Company. 
Plea,  non-assumpsit 

The  facts  of  the  case  were  as  follows :  In  the 
summer  of  1873  the  plaintiflfs  agreed  to  furnish 
lumber  to  the  defendant  at  certain  fixed  prices, 
one-half  to  be  paid  in  cash  within  the  first  fifteen 
days  of  each  month,  for  the  lumber  delivered  in 
the  preceding  month;  and  the  other  half  in  the 
stock  of  the  company.  The  plaintiffs  delivered 
lumber  under  this  contract  from  time  to  time  up 
to  October  2,  when  their  bill  amounted  to 
$4063.70.  The  defendant  failed  to  make  any 
cash  payment  on  the  contract,  although  often  re- 
quested to  do  so  by  the  plaintiffs.  After  the 
entire  delivery  the  plaintiffs  notified  the  defend- 
ants that  unless  the  terms  of  the  contract  as  to 
payment  were  complied  with,  they  would  rescind 
the  agreement  to  receive  stock,  and  claim  the 
whole  price  in  money.  On  November  22  the  de- 
fendant paid  $700  on  account,  which  was  received 
by  the  plaintiffs  without  objection  or  notice  that 
they  intended  to  disaffirm  the  original  agreement, 
still  leaving  $1331.85  due  on  the  cash  half  of  the 
contract.  The  company  making  no  further  pay- 
ment, and  tendering  no  certificates  of  stock,  this 
suit  was  brought  in  the  following  month. 

At  the  trial  the  plaintiffs  presented,  inter  alia, 
a  point  setting  forth  the  above  facts,  and  claim- 
ing that  under  the  circumstances  they  had  a  right 
to  demand  the  whole  price  in  money,  and  were 
entitled  to  a  verdict  for  the  balance  of  their  bill, 
$3363.73,  with  interest  from  November  22, 1873. 
Answer.  The  Court  reserve  the  foregoing  point, 
and,  there  being  no  dispute  as  to  the  facts  set  forth 
therein,  direct  the  jury  to  find  a  verdict  for  plain- 
tiffs for  $1445.52,  subject  to^the  opinion  of  the 
Court  on  the  question  of  law  reserved ;  and 
should  the  Court  be  of  opinion  with  the  plaintiffs 
in  the  above  point,  then  the  judgment  to  be  en-  . 
tered  for  the  plaintiffs  for  $3363.70,  with  interest 
from  November  22,  1873,  non  obstante  veredicto. 

The  jury  accordingly  found  a  verdict  for  the 
plaintiffs  for  $1445.52,  subject  to  the  opinion  of 
the  Court  on  the  reserved  question  of  law ;  and 
the  Court  entered  judgment  on  the  reserved  ques- 
tion for  the  defendant,  and  thereupon  judgment 
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on  the  Terdict.  The  plaintiffs  took  this  writ, 
assigning  for  error,  inter  alia,  the  refasal  of  the 
Court  to  enter  judgment  for  the  fall  amount  of 
their  claim  upon  the  point  reserved. 
H.  Burgwin,  for  plaintiffs  in  error. 
The  contract,  as  shown  by  the  evidence  offered 
at  the  trial,  was  substantially  that  the  plaintiffs 
were  to  take  half  their  bill  in  stock,  provided  the 
other  half  was  paid  promptly  in  cash  on  delivery ; 
otherwise  the  whole  bill  was  to  be  payable  in 
money.  The  defendants  failed  to  meet  the  cash 
jiayments,  and  therefore  the  whole  amount  be- 
came payable  in  money. 

[Sharswood,  J.  You  should  have  excepted 
to  the  reserved  point ;  otherwise  you  accept  the 
statement  of  the  contract  therein  contained,  which 
is  very  different  from  that  which  you  now  make.] 
Besides,  the  defendant  never  tendered  the  stock 
to  the  plaintiffs.  For  this  reason,  also,  the  whole 
claim  became  payable  in  money. 

Roberts  v.  Beatty,  2  Penna.  63. 

Church  ».  Feitorow,  W.  301. 

Fleming  v.  Potter,  7  Watts,  380. 

White  V,  Tompkins,  2  Sm.  365. 

2  Parsons  on  Contracts,  651. 

Brown  v.  Foster,  1  Sm.  165. 

Oil  Co.  V.  Forsyth,  12  Wh.  291. 

Miller  v.  Eelle/,  19  Sm.  403. 

H,  H,  McCormick  (with  him  Rohh  dc  Snively), 
contra. 

Tender  of  the  certificates  of  stock  was  unneces- 
sary. The  defendants  were  at  all  times  ready  to 
deliver  them  on  demand. 

Oct.  23.  The  Couet.  A  reserved  point  must 
be  based  upon  certain  facts  admitted  in  the  cause 
or  found  by  the  jury.  In  this  case  the  facts  are 
admitted,  expressly  stated  to  be  so  in  the  point 
itself.  The  Court  below  entered  judgment  on  the 
reserved  question  for  the  defendant,  and  judgment 
on  the  verdict,  which  is  assigned  here  for  error. 

The  case  was  tried  below  upon  the  theory  that 
the  contract  was  conditional,  and  that  the  right 
of  the  defendants  to  pay  for  one  half  the  lumber 
in  stock  of  the  defendant  corporation  depended 
upon  their  prompt  payment  in  catih  for  the  other 
half.  But  the  facts,  as  set  forth  in  the  reserved 
point,  are  not  so.  It  is  there  stated  **  that  it 
was  a  part  of  the  contract  that  one-half  of  the 
price  was  to  be  paid  by  defendant  in  cash  within 
the  first  fifteen  day»H)f  each  month,  for  the  lum- 
ber delivered  in  the  preceding  month,  and  the 
other  half  was  to  be  paid  in  the  stock  of  the  com- 
pany at  par  value."  This  was  certainly  an  un 
conditional  contract ;  but  it  was  urged  that  the 
whole  became  payable  in  money  for  two  reasons, 
viz. :  the  failure  to  pay  for  one-half  in  money  as 
the  lumber  was  delivered;  and,  2d,  the  failure  to 
tender  the  stock.  In  regard  to  the  first  proposi- 
tion it  is  sufficient  to  say  that  the  agreement  to 
take  pay  in  stock  for  one-half  was  absolute,  and 


not  contingent  upon  the  prompt  payment  of  the 
cash  portion.  A  refusal  to  deliver  the  stock 
would  undoubtedly  have  made  the  whole  sum 
payable  presently  in  money ;  but  we  are  unable 
to  see  how  a  mere  failure  to  pay  the  cash  on  the 
days  and  times  appointed  can  enable  the  plaintiff 
to  rescind  the  contract  and  demand  payment  of 
the  whole  in  money.  Nor  do  we  see  that  the 
failure  to  tender  the  stock  to  the  plaintiffs  can 
have  such  effect  It  is  true  there  is  a  line  of 
cases  which  decide  that  when  a  contract  is  made 
to  pay  in  a  particular  commodity,  the  debtor 
must  have  the  article  at  the  time  and  place  desig- 
nated in  the  contract  for  its  delivery,  or  he  be- 
comes liable  to  pay  in  money.  (Roberts  v.  Beatty, 
2  Pa.  63 ;  Church  v.  Petterow,  Id.  301 ;  Flemiog 
V,  Potter,  1  Watts,  380;  White  u  Tompkins, 
2  P.  F.  S.  365.)  There  is  also  the  case  of  Brown 
V.  Foster  (I  P.  F.  S.  165),  in  which  Foster  had 
done  certain  work  for  Brown,  under  an  agpreement 
that  one-half  of  it  was  to  be  paid  for  on  comple- 
tion by  Brown's  notes  at  six  and  twelve  months. 
Before  the  period  at  which  the  first  note  would 
have  matured,  Foster  brought  suit,  and  was  per- 
mitted to  recover  on  the  ground  that  the  giving 
of  the  notes  was  a  privilege  to  Brown,  and  unless 
he  chose  to  avail  himself  of  it  by  delivering  or 
tendering  the  notes  at  the  time,  the  demand  be- 
came a  money  demand,  and  Foster  could  sue  at 
once.  The  Court  held  that  there  was  an  agree- 
ment for  time,  and  that  the  giving  of  the  notes 
was  the  price  of  the  indulgence,  and  a  condition 
precedent  to  his  obtaining  time. 

The  present  case  is  easily  distinguished  from  any 
of  those  above  cited.  Here  the  contract  was  with 
a  corporation.  It  agreed  to  pay  for  one-half  the 
lumber  in  Us  own  stock.  Had  the  contract  been 
to  pay  in  a  horse,  or  even  in  the  stock  of  another 
corporation,  the  case  would  have  been  materially 
different.  But  here  the  stock  was  to  be  issued 
by  the  defendant  corporation  to  the  plaintiffs, 
and  to  that  extent  they  become  purchasers  from 
said  corporation  of  its  own  stock  ;  having  paid 
for  it  in  lumber,  they  became,  in  fact  and  in  law, 
owners  of  the  stock,  and  were  entitled  to  demand 
a  certificate  therefor  from  the  company.  The 
stock  of  a  corporation  is  an  intangible  thing ;  it 
can  be  neither  seen  nor  handled.  The  certificate 
is  the  mere  evidence  of  its  existence,  and  of  the 
title  of  the  owner.  The  failure  of  a  corporation 
to  issue  certificates  of  stock  for  the  first  instal- 
ment of  the  subscription  is  no  defence  to  a  subse- 
quent one.  (Shelbyville  v.  Shelbyville  T.  Co., 
I  Met.  Ky.  54;  Hardy  v.  Merri weather,  14  Ind. 
203;  Vauter  v.  Ohio  R.  Co.,  Id.  174.)  .  A  sub- 
scriber  who  has  paid  for  his  stock  cannot  recover 
his  money  back  for  the  mere  failure  to  deliver  the 
stock  without  a  previous  demand  for  it.  It  was 
even  held  in  Arnold  v.  Suffolk  Bank,  27  Barb. 
424,  that  **  an  action  fur  money  had  and  received 
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will  not  lie  against  a  corporation  by  one  who  has 
subscribed  for  a  certain  number  of  shares  and  paid 
for  them,  merely  on  the  ground  that  the  company 
refuses  to  deliver  the  certificate."  There  was  no 
allegation  here  that  the  defendant  corporation 
was  not  ready  and  willing  to  issue  to  these  plain- 
tiffs the  certiflcates  of  stock  to  which  they  were 
entitled  under  the  contract.  In  the  absence  of 
such  demand  and  refusal,  we  do  not  think  said 
defendant  is  in  any  default,  and  the  judgment 
must  be  affirmed. 

Opinion  by  Paxson,  J.    Williams,  J.,  ab- 
sent. 


May,  '76, 115.      Enby's  Appeal.       May  13, 1876. 

Errors  and  appeals — Appeal  from  a  decree  other 
than  finaC— Decree  that  the  insolvency  of  a 
State  bank  is  fraudulent  under  Act  of  April 
16,  1860,  is  interlocutory — Practice. 

In  a  proceeding  under  the  general  banking  Act  of 
Pennsylvania  of  April  16, 1850,  the  Court  oonflrmed 
the  decree  of  auditors  appointed  to  inveetigate  tlie 
affaire  of  an  insolvent  bank,  and  decreed  that  the  in- 
Bolvenoj  was  frandnlent. 

Beldf  That  such  decree  was  not  a  final  one;  and 
appeal  quashed. 

Motion  to  quash  appeal  of  H.  Ruby  ef  al  from 
the  decree  of  the  Court  of  Common  Pleas  of 
Cumberland  County. 

This  case  was  heard  in  the  Court  below  upon 
exceptions  to  the  report  of  auditors  appointed  by 
the  Court,  under  the  provisions  of  the  Act  of 
April  16,  1850,  to  investigate  the  affairs  of  the 
Farmers'  and  Mechanics'  Bank  of  Shippensburg. 

This  bank  was  incorporated  by  a  special  Act 
of  Assembly  approved  11th  April,  1862,  and  by 
its  charter  was  made  subject  to  the  general  bank- 
ing laws  of  the  commonwealth.  "Under  proceed- 
ings in  pursuance  of  the  27th  section  of  the  Act 
of  April  16,  1850  (Purd.  Dig.  144),  the  Court 
on  May  3,  1875,  decreed  that  an  involuntary 
assignment  of  all  the  estate,  real  and  personal,  of 
the  bank,  should  be  made  by  the  directors,  which 
was  accordingly  done.  On  May  27,  1875,  the 
directors,  in  compliance  with  the  provisions  of 
the  42d  section  of  said  Act,  filed  in  the  pro- 
thonotary's  office  a  statement  of  the  affairs  of  the 
bank,  which  on  June  1,  1875,  was  presented  to 
the  Court  for  ezaroination  and  referred  to  three 
auditors  for  investigation  and  report.  These 
auditors  found  and  reported  that  the  insolvency 
of  the  bank  was  fraudulent,  and  also  reported 
that  large  sums  were  due  by  the  several  directors 
under  the  liabilities  imposed  by  the  Act  of  1850. 

To  this  report  exceptions  were  filed  on  behalf 
of  Henry  Ruby  and  others,  directors  and  officers. 


After  argument  the  Court  dismissed  the  ex- 
ceptions and  entered  the  following  decree :  "  And 
now,  to  wit,  30  March,  1876,  this  Court  hav- 
ing upon  an  investigation  of  the  matters  con- 
tained  in  the  report  of  the  auditors  appointed  to 
make  a  strict  investigation  of  the  affairs  of  the 
Farmers'  and  Mechanics'  Bank  of  Shippensburg, 
and  of  the  accuracy  and  fairness  of  the  statement 
of  the  directors  presented  to  the  Court,  determined 
that  the  insolvency  of  the  said  Farmers'  and  Me- 
chanics' Bank  of  Shippensburg  was  fraudulent, 
it  is  now  entered  as  the  judgment  of  the  Court 
that  the  insolvency  of  the  Farmers'  and  Me- 
chanics' Bank  of  Shippensburg  was  fraudulent." 
From  this  decree  the  directors  appealed. 
When  the  cause  was  called  for  argument,  the 
appellees  moved  the  Court  to  quash  the  appeal, 
on  the  ground  that  the  judgment  and  decree  of 
the  Court  was  interlocutory  and  not  final. 
.  L.  Tood,  W.  H.  Miller,  and  W.  F.  Sadler, 
for  motion. 

The  decree  of  the  Court  below  was  interlocu- 
tory. No  final  judgment  has  been  rendered 
against  the  appellants. 

O'Hara  v.  Penna.  B.R.  Co.,  2  Grant,  242. 

Hilbish  V.  Gatherman,  10  Sm.  444. 

Longworth  v.  Stnrges,  6  Ohio  St.  R.  154. 

2  Daniers  Chan.  Prao.  1190,  and  notes. 

Miller  v,  Hoag,  7  Paif;e  Ch.  R.  18. 

Peet  V.  MoQraw,  21  Wendell,  667. 

A,  B.  Sharpe  and  Wm.  Trickett,  contra. 
The  decree  of  the  Court  is  theeru^of  one  stage 
in  the  proceedings  for  winding  up  the  insolvent 
bank.     It  is  final  so  far  as  that  branch  of  the 
proceedings  is  concerned.     When  the  Court  had 
pronounced  judgment  that  the  insolvency  of  the 
bank  was  fraudulent,  nothing  further  remained 
to  be  done,  there  was  no  action  depending. 
Stranb  v.  Smith,  2  S.  &  R.  382. 
Gardner  v.  Lefevre,  1  P.  &  W.  73. 
Commonweallh  v%  Judges,  3  Binney,  276. 


May  16.    The  Court. 
(No  opinion.) 
Williams,  J.,  absent. 


Appeal  quashed. 


Jan.  '76,  67. 


Band  ¥•  Dovey. 


Jan.  12. 


Promissory  note — Irregular  endorsement  made 
before  that  of  the  payee — Right  of  holder  to 
strike  off  such  endorsement, 

A  promissory  note  does  not  cease  to  be  negotiable 
beoaatse  endorsed  by  a  corporation  throngh  its  seal. 

The  holder  of  a  promissory  note  may  strike  off  an 
irregnlar  endorsement  through  which  he  has  not  de- 
rived title,  placed  before  that  of  the  payee. 

Error  to  Common  Pleas  No.  1,  of  Philadelphia 
County. 
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Assumpsit  by  John  J.  Dovey  agQinst  Abraham 
W.  Rand  upon  the  following  note : — 
* '  $3760.  Philadblphia,  September  14, 1874. 

Two  months  after  dftte,  I  promise  to  pny  to  the  order 
of  A.  W.  Rand,  B«q.,  thirty-sevt-n  hundred  and  fifty 
dollars,  payable  at  432  Walnut  Street,  without  defal- 
cation, value  received. 

Gborob  F.  Hilt,  Secretary. 

Endorsed :  Safeguard  Insurance  Company  of  Penna. 
[Seal  of  per  Georgb  F.  Hilt, 

Ins.  Co.]  A.  W.  Rand." 

An  affidavit  of  defence  was  filed  which  was  ad- 
judged insufficient,  and  judgment  entered  for  the 
plaintiff  [see  1  Weekly  Notes,  159],  but  this 
judgment  was  subsequently  opened  and  defendant 
let  into  a  defence.  Plaintiff  then  filed  a  narr.  con- 
taining the  common  counts  and  the  following 
special  count :  **  For  that  whereas  one  George 
F.  Hilt,  on  the  fourteenth  day  of  September,  in  the 
year  of  our  Lord  1874,  at  Philadelphia,  made 
bis  promissory  note  in  writing,  and  thereby  pro- 
mised to  p&y  to  the  defendant's  order  thirty-seven 
hundred  and  fifty  dollars  two  months  after  date, 
which  period  has  now  elapsed,  and  the  defendant 
then  and  there  endorsed  the  same  to  the  plaintiff, 
and  the  said  George  F.  Hilt  did  not  pay  the 
amount  thereof,  although  the  same  was  there  pre- 
sented to  him  on  the  day  when  it  became  due,  of 
all  which  the  defendant  then  and  there  had  no- 
tice." 

Pleas,  non  assumpsit,  payment  with  leave,  eta 

On  the  trial  (before  PsiaoE,  J.)  the  plaintiff 
offered  the  note  in  evidence.  Defendant  objected, 
first,  because  the  endorsement  under  seal  destroyed 
the  negotiability  of  the  note,  and  second,  because 
it  was  not  the  instrument  described  in  the  special 
count  of  the  narr.  Objection  overruled  and  note 
admitted.  Exception.  There  had  been  a  payment 
upon  the  note.  Verdict  and  judgment  for  plain- 
tiff for  the  whole  sum  claimed.  Defendant  took 
this  writ,  assigning  for  error  the  admission  of 
the  note  in  evidence. 

Henry  T.  King^  for  plaintiff  in  error. 

The  note  sued  on  is  made  and  endorsed  out  of 
the  usual  form  of  promissory  notes.  It  has  a 
sealed  endorsement  and  through  that  sealed  en- 
dorsement the  holder  derives  his  title  whether  the 
endorsement  of  the  company  is  treated  as  the  first 
endorsement,  which  is  the  position  it  actually 
holds,  or  as  in  law  under  the  principles  of  Schafer 
V.  Bank  (9  Sm.  144),  the  second  endorsement 
The  sealed  endorsement  destroyed  the  negotiability 
of  the  note  as  to  all  parties  claiming  subsequent 
to  and  through  that  endorsement. 

The  holder  did  not  strike  out  that  endorsement, 
nor  indeed  could  he,  and  thus  make  negotiable 
that  which  in  its  inception  was  not  so. 

Plaintiff  should  have  stated  in  his  declaration 
the  endorsement  of  the  company,  and  then  at  the 
trial  proven  it  or  offered  to  strike  it  off  the  note. 


But  he  did  neither,  and  there  was  therefore  a  fatal 
variance  between  the  narr.  and  the  note.  A 
holder  may  strike  out  all  but  the  first  endorse- 
ment, but  in  this  case  the  company  was  in  point 
of  fact  the  first  endorser.  There  was  a  fatal 
variance  between  the  narr.  and  the  note. 

A.  Sydney  Biddle  (B.  C.  McMurtriemih  him), 
contra. 

No  one  has  as  yet  asserted  that  an  endorse- 
ment of  a  note  by  a  corporation  makes  the  note 
a  bond.  The  drawing  does  if  it  is  sealed,  but  not 
the  transfer.  The  contract  of  endorsement  may 
be  by  deed  though  the  primary  debt  be  by  parol. 

The  date,  amount,  and  parties  to  the  instru- 
ment proved,  correspond  to  the  description  in  the 
narr.,  there  is  therefore  no  variance. 

The  holder  of  a  negotiable  note  may  even  at 
this  stage  of  the  case  strike  out  any  endorsements 
which  are  not  stated  in  the  declaration.    But  it  is 
unnecessary  to  strike  out  the  endorsement,  since 
the  plaintiff  did  not  derive  title  through  it. 
Merz  V.  Kaiser,  20  La.  An.  377. 
Cook  V,  Banadhler,  Chitty,  642,  9th  ed. 
Mayer  v.  Jadis,  1  M.  &  Robb,  247. 

Jan.  22.  The  Court.  This  suit  was  brought 
by  Dovey,  the  holder  of  the  note,  against  Band,  the 
payee  and  endorser.  Dovey  does  not  need  to 
trace  his  title  through  the  irregular  endorsement 
of  the  Safeguard  Insurance  Company.  No  ques- 
tion arises  in  this  action  between  Rand  and  the 
insurance  company  as  to  their  relations  to  each 
other.  That  relation  does  not  affect  Dovey,  who 
takes  title  by  the  endorsement  of  Rand  as  payee. 
The  latter  cannot  set  np  the  endorsement  of  the 
insurance  company  as  an  irregularity  to  affect 
Dovey. 

Per  Curiam.  Judgment  affirmed.  WiLUAifs, 
J.,  absent. 

[  Cf,  Lessee  v.  Bissell,  1  Wbbkly  Notes,  173 ;  Robfn- 
son  v.  Rebel,  Id.  9  ;  8mith  v.  McElwee,  Id.  231 ;  War- 
din  V.  Balfour,  Id.  284.] 


(tommon  pieas— Uato. 


C.  P.  No.  3.    HcNamee  v.  Oraves.    Dec.  18, 1876. 

Malicious  prosecution — Probable  cause — New 

trial. 

Rule  for  a  new  trial. 

Case  for  malicious  imprisonment.  The  decla- 
ration averred  that  the  plaintiff  had  been  mali- 
ciously imprisoned  under  a  magistrate's  warrant, 
at  the  suit  of  the  plaintiff.     Plea,  Not  guilty. 
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The  following  facts  appeared  a(  the  trial :  The 
plaintiff  was  a  domestic  servant  of  the  defendant 
from  some  time  in  September  to  November  23, 
1874,  and  daring  this  time,  np  to  November  12, 
there  was  another  servant,  Mary  Ann,  in  the  de- 
fendant's household.  For  several  weeks  before 
plaintiff's  departure  various  articles  hnd  been 
missed  by  plaintiff's  employer,  the  defendant. 
Mary  Ann  denied  all  knowledge  of  the  articles. 
After  Mary  Ann  left,  and  while  plaintiff  was  ab- 
sent, the  defendant's  wife  searched  for  the  miss- 
ing articles  in  a  hamper  near  plaintiff's  room, 
and  found  nothing.  The  next  day  plaintiff  pro- 
duced one  of  the  missing  articles,  a  counterpane, 
out  of  the  hamper.  When  told  of  the  search  of 
the  day  before,  she  blushed,  and  seemed  embar- 
rassed. On  November  22,  defendant  told  plain- 
tiff that  he  was  suspicious  about  her,  spoke  of 
the  counterpane,  and  said  he  would  be  satisfied  if 
she  went  before  a  magistrate  and  swore  she  was 
innocent  This  she  seemed  unwilling  to  do, 
though  affirming  her  innocence.  On  the  morn- 
ing of  November  23,  the  defendant's  wife  went 
to  call  plaintiff,  as  usual,  about  6  o'clock,  and 
foond  her  preparing  to  leave  the  house.  The 
defendant  then  said  that  her  leaving  so  early 
without  her  wages,  a  week  before  she  was  ex- 
pected to  go,  convinced  him  that  she  was  a  thief, 
and  he  then  procured  on  officer,  who  arrested 
plaintiff,  without  any  warrant  supported  by  oath 
or  affirmation,  and  locked  her  up  in  the  station 
Louse. 

On  the  suggestion  of  the  officer  that  she  would 
probably  confess,  defendant  waited  until  three  in 
the  afternoon,  and  then  with  his  wife  went  to  a 
magistrate,  and  made  complaint.  By  advice  of 
the  magistrate,  they  concluded  to  abandon  the 
prosecution,  as  there  was  little  prospect  of  re- 
covering the  goods.  Plaintiff  had  in  the  mean 
time  been  released  before  the  warrant  for  her 
arrest  had  been  issued. 

The  defendant  requested  the  Court  to  charge, 
inter  alia:  "  If  the  jury  believe  the  defendant's 
testimony,  then  it  establishes  probable  cause  for 
the  arrest,  and  their  verdict  should  be  for  the 
defendant."  The  Court  rcfustd  so  to  charge. 
The  jury  found  a  verdict  for  plaintiff  fur  $250. 

Ernsij  for  the  rule. 

The  plaintiff  should  establish  both  malice  and 
want  of  probable  cause.   The  question  of  probable 
cause  upon  a  given  state  of  facts,  is  for  the  Court 
Piftscf.  Laopfilt,  13  Sdi.  234. 
Fisher  v.  Forrester,  9  Casej,  501. 

The  question  of  malice  was  not  properly  be- 
fore the  jury,  still  less  that  of  the  guilt  or  inno- 
cence of  the  plaintiff. 

Archer^  contra. 

Rule  discharged. 

Note. — A  motion  in  arrest  of  judgment,  on 
the  ground  of  variance  between  the  atleyata  and 
probata,  was  also  discharged. 


C.  P.  No.  4.  Jan.  13. 

Borda  et  al.  v.  Phila.  and  Beading  E.  E. 

Bill  of  particulars  in  action  ex  delicto —  When 

al  lowed — Practice, 

Rule  for  a  bill  of  particulars. 

Case,  ex  delicto,  for  damages  sustain ed  by 
reason  of  defendants'  alleged  tortious  breach  of 
duty  as  common  carriers. 

The  counts  of  the  narr.  under  which  a  bill  of 
particulars  was  demanded  averred,  in  substance, 
that  the  plaintiffs,  on  divers  days  and  times  in 
1873  and  1874,  tendered  to  the  defendants,  as 
common  carriers,  large  amounts  of  coal  for 
transportation,  offering  to  pay  therefor  such 
reasonable  sums  as  defendants  were  legally  en- 
titled to  receive;  that  defendants  had  the  means 
and  facilities  and  ought  to  have  accepted  and 
transported  the  same  at  the  legal  rates  and 
without  unreasonable  delay;  but  that,  disregard- 
ing their  duty,  they,  on  divers  days  and  times, 
required  plaintiffs  to  pay  excessive,  unreasonable, 
and  illegal  charges;  on  other  divers  days  and 
times  refused  to  receive  and  transport  coal  so 
tendered,  and  on  other  divers  days  and  times 
unnecessarily  and  unreasonably  delayed  the  trans- 
portation and  delivery  thereof.  That  the  defend- 
ants had  been  guilty  of  these  acts  and  omissions 
for  the  illegal  purpose  of  discriminating  against 
the  plaintiffs  and  in  favor  of  the  Reading  Coal 
and  Iron  Company,  which  the  defendants  had 
organized  and  controlled,  and  in  order  to  acquire 
a  monopoly  of  coal  and  arbitrarily  regulate  the 
supply  and  price  therefor,  to  the  damage  of  the 
plaintiffs,  etc. 

T,  Hart,  Jr.,  for  the  rule. 

In  a  former  action  of  tort  between  the  same 
parties,  for  a  similar  cause  of  action,  this  Court 
ordered  a  bill  of  particulars  setting  forth  dates 
and  quantities  to  be  furnished  under  a  count  for 
excessive  tolls  precisely  similar  to  that  in  this 
case.  (Borda  v.  R.  R.  Co.,  reported  1  Weekly 
Notes,  3 1 4.)  The  other  counts  in  this  narr.,  viz., 
for  refusal  to  accept  coal,  and  delay  in  transporta- 
tion, are  not  different  in  principle,  and  it  is  only 
reasonable  that  defendants  should  be  informed, 
by  a  bill  of  particulars,  of  the  dates  when  the 
alleged  tortious  acts  were  committed,  in  order  to 
enable  them  to  meet  the  charges. 

Qeo,  L,  Crawford,  contra. 

This  is  a  case  of  pure  tort,  in  which  a  bill  of 
particulars  is  neither  practicable  nor  demandable. 

[Thayer,  P.  tf.  I  think  it  is  now  settled  that 
a  bill  of  particulars  may,  under  certain  circum- 
stances, be  demanded  in  actions  of  tort ;  and  this 
appears  to  be  such  a  case.] 

Rule  absolute. 
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C.P.  No.  4.  Dec.  7, 1876. 

Bentley  v.  Leon  Eaufinan,  defendant,  and  the 
Pennsylvania  Company  for  Insurances  on 
Lives,  etc.,  Executors  of  Hannah  Ann  Kaui- 
man,  dec*d!,  and  Ezecutcrs  and  Trustees  under 
the  will  of  Joel  B.  Hilsee,  dec'd.  Garnishees. 
Will,  construction  of^Bequest  of  income  for  life 
with  remainder  aver  upon  failure  of  issue — 
Words  "  die  without  leaving  issue^^  in  a  be- 
quest of  personalty  construed  to  mean  without 
leaving  issue  at  the  death  of  the  devisee — L)fe 
interest  in  first  taker — Altachme/U  execution 
-^3Iisnomer  of  garnisliees  amendable. 
Case  stated  upon  the  following?  facts  :  Joel  C. 
Hilsee  died  in  Jane,   1856,  leaving  a  will  on 
which  letters  testamentary  were  granted  on  the 
9th  of  June  of  the  same  year  to  the  garnishees. 

He  directed  his  executors,  (ifter  paying  all  debts 
and  faneral  expenses,  to  divide  the  residue  of  his 
estate  into  four  equal  shares,  paying  one  thereof 
to  his  son  Charles,  and  investing  the  remaining 
three  shares  in  some  good  securities.  Of  these 
three  shares  he  gave  one  to  his  son  Joseph  T., 
one  to  his  daughter  Hainuih  Kaufman,  and  the 
remaining  one  to  his  daughter  Saruh  T.,  each  of 
them  to  have,  use,  and  enjoy  the  interest  of  his 
or  her  respective  share  during  his  or  her  natural 
life,  without  the  same  being  subject  in  any  way 
to  his  or  her  debts,  or  to  the  control  of  the  pre- 
sent or  future  husband  of  ei titer  of  his  said 
daughters.  On  the  death  of  either  of  his  last- 
named  three  children,  he  bequeatlicd  the  interest 
or  share  of  such  to  his  or  her  surviving  children, 
if  any ;  but  if  either  of  said  last-named  children 
should  die  without  leaving  surviving  children  or 
the  issue  of  a  deceased  child  or  children,  he  di- 
rected the  interest  and  income  arising  from  the 
share  of  such  decedent  or  decedents  to  be  divided 
from  time  to  time  as  it  might  accrue,  among  the 
survivors  of  said  Joseph  T.,  Hannah,  and  Sarah, 
and  the  issue  of  such  as  may  be  dead  leaving  issue, 
said  issue,  however,  to  take  only  the  share  of  its  pa- 
rent. Ho  left  to  survive  him  four  children,  three 
of  whom  died  without  children  or  issue;  the 
fourth,  Hannah  Ann  Kaufman,  a  widow,  who 
died  last  of  all,  leaving  one  child,  the  defendant 
She  also  left  a  will,  dated  November  28,  1872, 
on  which  letters  testamentary  were  granted  on 
the  28th  of  September,  1873,  to  the  garnishees. 
The  garnishees,  as  executors  and  trustees  under 
the  will  of  Joel  C.  Hilsee,  filed  their  account,  on 
which  there  was  an  adjudication'  in  the  Orphans' 
Court,  which  showed  a  balance  for  distribution. 
By  their  account,  after  certain  deductions,  one- 
third  of  the  balance  was  awarded  to  the  defend- 
ant, one-half  of  one-third,  which  was  Sarah's 
share,  was  paid  to  the  administrator  of  Joseph 
T.  Hilsee  by  the  executors  and  trustees,  thereby 
leaving  in  the  hands  of  tlie  garnishees  one-third, 
and  one-sixth  of  the  original  balance.     The  gar- 


nishees, as  executors  under  the  will  of  Hannah 
Ann  Kaufman,  filed  their  account,  on  which  there 
was  an  adjudication  in  the  Orphans'  Court  The 
Court  directed  that  the  balance  for  distribution 
be  paid  to  the  accountants,  and  invested  by  them 
as  trustees  for  Leon  Kaufman,  they  paying  him 
the  income  thereof  half  yearly  during  life,  less  the 
costs  and  expenses  of  the  estate.  This  adjudica- 
tion was  confirmed  absolutely  by  the  said  Court, 
and  no  exceptions  thereto  were  ever  filed.  Bentley 
having  obtained  judgment  against  Kaufman,  at- 
tached the  fund  in  the  bands  of  the  garnishees; 
prior  to  which  attachment  another  had  been  is- 
sued by  one  Smith,  in  which  the  garnishees  were 
described  as  executors  and  trustees  under  the  will 
of  Mary  Ann  Kaufman,  which  it  was  agreed  was 
a  misnomer. 

The  fi  Uowing  questions  were  submitted  to  the 
Court : — 

L  Does  the  defendant  take  an  absolute  or  only 
a  life  interest  under  the  uiJl  of  his  mother,  whe- 
ther in  her  own  estate  or  derivatively  in  the  es- 
tate of  Joel  C.  Hilsee.  (1)  If  the  Court  should 
be  of  opinion  that  he  took  an  absolute  estate, 
then,  subject  to  the  prior  claim  of  the  attachment 
of  Smith,  above  stated  (if  the  Court  shall  adjudge 
it  valid  on  the  question  hereinafter  stated  in  re- 
spect thereto),  judgment  to  be  entered  against 
the  garnishees  for  the  amount  of  the  plaintiU's 
debt,  interest  and  costs,  to  the  extent  of  the  assets 
in  their  hands,  the  exact  amount  to  be  settled  by 
further  agreement  of  counsel.  (2)  But  if  the 
Court  should  be  of  opinion  that  the  defendant 
took  but  a  life  interest  in  his  mother's  estate, 
from  whatever  source  derived,  then,  subject  to  the 
prior  claim  of  the  attachment  execution  of  £. 
Eldridge  Smith,  above  mentioned,  if  the  Court 
shall  sdjndge  it  to  be  valid  and  have  priority 
over  those  of  the  plaintiff,  jndgment  to  be  en- 
tered for  payment  of  this  debt,  interest  and  costs, 
out  of  the  income  accrued  and  thereafter  to 
accrue. 

II.  Whether  the  attachment  execution  of  E. 
Eldridge  Smith  has  priority  over  that  of  the 
plaintiff,  notwithstanding  any  misdescription  of 
the  character  in  which  the  garnishees  have  been 
acting.  If  the  Court  be  of  opinion  that  it  has 
such  priority,  then  the  amount  thereof  shall  first 
be  deducted,  and  allowed  to  the  plaintiff  therein 
before  any  payment  be  made  by  the  garnishees  in 
thepresent  case  under  the  judgment  in  this  case 
stated;  either  party  to  be  entitled  to  take  a  writ 
of  error  to  ilic  judgment  which  may  be  entered  in 
this  case. 

Isaac  D,  Tocum,  for  plaintiff. 

Under  the  limitations  in  the  will  of  J.  C.  Hil- 
see, the  proportion  of  shares  of  those  dying  in- 
testate went  over,  not  only  those  originally  given, 
but  those  accrued. 

2  Willia.us  on  Executors,  3  Am.  cd.  1095. 
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DoaglasB  v.  Andrews^,  14  Beavan,  365. 

Do«  V.  Birkhead,  4  Exoh.  110. 

Byre  v,  Maraden,  2  Keen,  564. 

Worlidge  r.  Cburchill,  3  Bro.  C.  C.  465. 

2  Jarman  on  Wils,  623. 
In  case  of  a  gift  of  personalty  for  life,  followed 
by  a  gift  over  in  default  of  issue,  there  being  no 
intermediate  gift  to  the  issue,  the  gift  over  is  void, 
and  the  first  talcer  takes  absolutely. 

Hawkins  on  Wills,  201,  206. 

Smith  on  Kxecutorj  Interests,  396,  715. 

Lewis  on  Perpetuities,  318,  320. 
John  O.  Johnson,  for  the  garnishees. 
The  plain  interpretation  of  the  will  of  Joel  C. 
Hilsee  fixed  the  dislribotion  of  his  estate,  on  the 
death  of  his  children  without  issue,  to  their  sur- 
vivors. 

Hannah  Ann  Kaufman,  the  survivor  of  Joseph 
T.  and  Sarah  Hilsee,  took  their  interests  abso- 
lutely The  doctrine  now  held  by  the  courts  is 
that  the  intention  of  the  testator  must  be  carried 
out. 

Still  V,  Spear,  3  Grand,  306. 

Sheet's  Bflt.,  2  Sm.  257. 
Henry  Wharton,  in  reply. 
Winche's  Trust  and  the  Pennsylvania  cases, 
8Dch  as  Sheet's  Est.  (2  Sm.),  cited  on  the  other 
side,  do  not  apply,  because  there  was  there  a  gift 
to  issue  in  the  first  instance.  No  gift  to  issue 
can  be  implied  here. 

MoBride  v.  Smith,  4  Sm.  245. 
Is  the  attachment  of  E.  Eldridge  Smith  enti- 
tled to  priority  of  payment  ?  It  is  admitted  that 
the  attachment  of  Smith  would  have  been  good 
had  it  issued  simply  against  the  Pennsylvania 
Company  without  further  description,  but  Smith 
went  further,  and  named  the  particular  fund 
which  he  attached,  to  wit,  any  interest  which 
Leon  Kaufman  has  in  the  estate  of  Mary  Ann 
Kaufman.  Where  a  trustee,  under  the  wills  of 
two  persons,  has  an  attachment  execution  issued 
against  him  as  garnishee,  describing  him  as  trus- 
tee under  one  will  only,  by  a  person  who  has  an 
interest  in  both,  it  certainly  would  not  bind  the 
other  estate  also.  They  are  as  distinct  persons 
as  John  Doe  and  Richard  Roe.  True  the  record 
might  have  been  amended,  but  that  could  only 
have  been  done  subject  to  the  rights  of  interven- 
ing attaching  creditors. 

Zimmerman  v.  Briggans,  5  Watts,  186. 

Smith  V.  Hood  &  Co.,  1  Casej,  2 1 8. 

C.   A.  V. 

Jan.  6.  The  Court.  By  the  limitations  of 
the  last  will  of  Joel  C.  Hilsee,  the  share  of  his 
daughter  Surah,  who  died  without  issue,  July  II, 
1867,  became  vested  in  equal  parts  absolutely  in 
her  surviving  brother  and  sister,  Joseph  T.  Hilsee 
and  Hannah  Ann  Kan f man.  The  interests  thus 
accruing  by  survivorship  were  absolute  interests, 
and  embraced  the  entire  corpus  of  the  gift  to 
Sarah.  It  is  true  that  the  gift  to  the  survivors, 
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under  the  will  of  Joel  C.  Hilsee,  is  of  **  interest 
and  income  arising  from  the  share  of  such  dece- 
dent," but  that  a  gift  in  these  words,  there  being 
no  limitation  over,  is  a  gift  of  the  corpus  of  the 
legacy  is  too  plain  to  require  any  citation  of 
authority  in  its  support 

We  think  therefore  that  the  one-half  of  one- 
third  which  accrued  to  Joseph  T.  Hilsee  in  his 
lifetime  by  reason  of  his  survivorship  of  Sarah, 
was  properly  paid  by  the  executors  of  Joel  C. 
Hilsee  to  the  administrator  of  Joseph.  As  to 
the  share  bequeathed  directly  to  Joseph  by  his 
father,  he  had  only  a  usufruct,  for  life — a  right 
to  the  interest,  by  the  express  limitations  of  his 
father's  will.  On  his  death  without  issue  on  the 
15th  of  September,  1867,  it  passed  to  his  surviv- 
ing  sister  Hannah  Ann  Kaufman,  in  the  same 
manner  that  Sarah's  share  had  passed  by  survi- 
vorship to  her  and  to  Joseph,  that  is  absolutely. 
Hannah  already  had  a  life  interest  in  the  one- 
third  bequeathed  to  her  directly  by  her  father. 
She  was  thus  the  absolute  owner  of  the  one-half 
of  one-third  which  accrued  to  her  by  her  survi- 
vorship of  her  sister  Sarah,  and  also  of  the  entire 
third  bequeathed  to  her  brother  Joseph  for  life, 
and  was  besides  entitled  for  life  to  the  income  of 
the  remaining  third.  Over  the  principal  sum  of 
that  remaining  thirdshehad  no  right  of  disposition 
by  will  or  otherwise,  but  it  passed  upon  her  death 
by  the  limitations  of  her  father's  will  to  her  only 
child,  the  defendant,  Leon  Kaufman,  and  vran 
properly  paid  to  him  by  the  executor  of  Joel  C\ 
Hilsee,  long  before  the  service  of  this  attachment. 
There  remains  therefore  in  the  hands  of  the  gar- 
nishees in  the  present  action,  as  we  understand 
the  case  stated,  the  one-half  of  the  one-third  which 
accrued  to  Mrs.  Kaufman  by  her  survivorship  of 
her  brother,  Joseph  T.  Hilsee.  As  to  these  in- 
terests devised  to  her  under  her  father's  will  by 
survivorship,  she  was,  as  has  been  already  observed, 
the  absolute  owner.  They  had  been  released  from 
the  trusts  created  by  her  father's  will,  and  they 
belonged  absolutely  to  her. 

Being  thus  absolute  owner  of  these  interests, 
and  of  some  other  property  otherwise  acquired, 
Mrs.  Kaufman  died  Septeml)er  19,  1873,  having 
previously  made  her  last  will,  which  bears  dale 
November  28,  1872.  By  her  will  she  directed 
her  estate,  real  and  personal,  to  be  sold,  and  the 
proceeds  to  be  invested  by  her  executors,  the 
Pennsylvania  Company  for  Insurance,  etc.,  in  the 
best  securities,  "  the  interest  to  be  paid  to  ray 
son  Leon  Kaufman  during  his  natural  life  in  half 
} early  payments  for  his  sole  benefit.  If  my  son 
Leon  Kaufman  should  die  without  issue,  it  is  my 
debire  that  the  whole  amount  of  my  investment 
be  given  to  the  Children's  Orphan  Asylum."  In 
like  manner  she  l}equeathed  the  interest  of  her 
residuary  estate  to  her  son  Leon  Kaufman  during 
his  natural  life,  to  be  paid  to  him  half  yearly,,  and 


Digitized  by 


Google 


354 


WEEKLY  NOTES  OF  CASES. 


"if  he  should  die  without  issue,  then  the  whole  of 
the  investment  to  be  given  to  the  Children's  Or* 
phan  Asylum  of  this  city,  as  a  gratuity."  By  an 
additional  clause  at  the  foot  of  the  will,  duly 
signed,  she  explained  that  by  the  Orphans'  Asy- 
lum mentioned,  she  intended  the  Lincoln  Institute, 
at  present  located  in  Eleventh  Street  above  Pine. 

It  is  upon  this  fund  that  the  attachment  against 
Leon  Kaufman  has  fastened  in  the  hands  of  the 
garnishees.  That  portion  of  Joel  C.  Hilsee's 
estate,  which,  after  the  termination  of  Mrs.  Kauf- 
man's life  estate,  passed,  by  the  limitations  of  her 
father's  will,  to  her  son  Leon,  was,  upon  the 
death  of  his  mother,  and  the  settlement  of  an 
account  by  the  executors  and  trustees  under  Joel 
C.  Hilsee's  will,  awarded  by  the  Orphans'  Court 
to  Leon  Kaufman,  and  duly  paid  to  him,  and  so 
is  not  subject  to  the  present  attachment.  The 
real  question,  therefore,  which  is  now  to  be  deter- 
mined is,  what  interest  did  Leon  Kaufman  take 
under  his  mother's  will  ?  Did  he  take  an  abso- 
lute estate,  or  only  a  life  estate  ?  And,  as  regards 
the  answer  to  this  question,  no  difference  is  to  be 
made  between  that  portion  of  Mrs.  Kaufman's 
estate  which  was  of  her  own  acquisition  and  that 
portion  which  she  derived  from  her  father  by  her 
survivorship  of  her  sister  Sarah  and  her  brother 
Joseph,  for  over  both  portions  alike  she  had  an 
absolute  right  of  control  and  disposition,  and 
both  alike  passed  under  her  will. 

Now,  it  must  be  quite  plain  to  the  common 
understanding,  that  Mrs.  Kaufman  did  not  in- 
tend to  give  her  son  an  absolute  estate  iu  her 
property,  but  only  the  interest  of  the  proceeds, 
when  invested,  during  his  natural  life.  In  the 
first  place,  she  said  so  explicitly  in  her  will.  The 
gift  to  her  son  is  a  gift,  **  of  the  interest  of  my 
estate,"  and  it  is  **  to  be  paid  to  my  son  during 
his  natural  life,  in  half-yearly  payments,"  and 
she  gives  him  nothing  more.  In  the  second 
place,  she  directs  that  if  her  son,  Leon  Kaufman, 
should  die  without  issue,  the  whole  of  her  estate 
should  go  to  the  Lincoln  Institute.  What 
is  this  but  a  gift  of  the  interest  to  the  son  for 
life,  with  a  remainder  (if  one  may  for  conveni- 
ence speak  of  a  remainder  with  reference  to  per- 
sonalty), by  necessary  implication,  to  his  children, 
and,  in  default  of  children,  a  gift  over  to  the  ob- 
jects of  her  charitable  bounty  ?  But,  although 
this  may  be  never  so  plain  to  the  common  under- 
standing, it  is  asserted  by  the  plain tifiTs  counsel 
that  the  intention  is  defeated  by  the  application 
of  the  rule  that  when  there  is  a  girt  of  personalty 
for  life,  followed  by  a  gift  over  iu  default  of  issue, 
there  being  no  intermediate  gift  to  the  issue,  the 
gift  over  is  void  ,and  the  first  taker  takes  ab- 
polufely — a  proposition  entii-ely  correct  in  its 
terms  where  tliere  is  no  intermediate  gift  to  the 
issue,  either  expressly  or  by  implication,  and 
where  the  gift  aver  Jiideiiendent  upon  an  indefi- 


nite failure  of  issue.  But  it  has  no  application 
whatever  in  a  case  where  the  limitation  over  is 
on  failure  of  children  only,  or  on  failure  of  issue 
within  a  given  time,  or  where  there  is  an  inter- 
mediate gift  by  necessary  implication  to  the  issoe 
of  the  first  taker.  Now  the  limitation  over  to 
the  Lincoln  Institute  is  not  a  limitation  after  an 
indefinite  failure  of  issue.  Notwithstanding  the 
doubts  which  have  been  expressed  in  some  cases, 
it  is  now  well  settled,  as  was  pointed  out  by  Mr. 
Justice  Stronq,  in  Still  v.  Spear  (3  Grant's 
Cases,  807),  that  in  gifts  of  personalty,  the 
phrase  "die  without  leaving  issue"  means  die 
without  leaving  issue  at  the  death  of  the  person 
the  failure  of  whose  issue  is  spoken  of.  Words 
importing  a  gift  to  issue,  or  a  gift  over  on  failure 
of  issue,  when  applied  in  a  will  to  personal  estate, 
receive  a  different  construction  from  that  which 
they  would  receive  if  applied  to  real  estate,  and 
the  reason  of  this  qualification  of  the  general 
rule,  as  given  by  Vice-Chancellor  Stuart,  in 
Wynch's  Trusts  (17  Jur.  688),  Is  that  "the  ope- 
ration of  law,  independent  of  express  direction, 
makes  real  estate  descendible,  but  makes  personal 
estate  distributable.  The  qualification  of  the 
rule  has  therefore  been  made  in  order  to  prevent 
the  intention  of  testators  being  defeated."  In 
the  same  case  on  appeal.  Lord  Justice  Turnkr 
struck  exactly  the  true  point  of  the  distinction 
when  he  said,  ''the  fbndal  principle  does  not 
reach  to  the  subject  matter,  and  so  far  from  the 
application  of  the  rule  to  personal  estate  effectu- 
ating the  intention,  it  directly  and  immediately 
defeats  it."  (5  DeG.  M.  &  G.  138.)  The  case  of 
Still  V.  Spear,  which  has  been  referred  to,  was 
as  near  the  present  case  as  possible  There  there 
was  a  bequest  of  a  certain  fund  in  trust  to  pay 
the  interest  to  Levi  Still,  and  in  case  of  his  death 
"  without  leaving  issue"  to  pay  the  principal  to 
the  children  of  Charles  Still ;  and  it  was  held 
that  Levi  Still  took  no  absolute  interest  nnder 
the  will,  but  only  an  interest  in  the  income  for 
life;  that  the  failure  of  issue  contemplated  was 
not  an  indefinite  failure  of  issue,  but  a  failure  of 
issue  living  at  the  death  of  Levi  Still ;  that  there 
was  by  implication  a  gift  to  such  issue,  and  on 
failure  of  such  issue  the  bequest  over  to  the 
children  of  Charles  Still  was  good.  Of  the 
present  case,  it  may  be  truly  said  that  it  is,  in 
principle,  the  same  case.  It  is  aller  sed  idem, 
for  the  limitations  are,  both  in  form  and  effect, 
precisely  alike. 

It  is  unnecessary  to  go  through  all  the  cases, 
English  and  American,  upon  this  subject,  which 
are  very  numerous.  They  are  collected  in  the 
three  Pennsylvania  cases  on  which  I  shall  rest 
the  judgment  in  this  case.  Myer's  App.  (13  Wr. 
Ill)  is  to  the  same  effect  as  Still  u  Spear,  and 
so  is  Shcets's  Estate  (2  Smith,  258),  where  it  was 
ruled,  that,  although  a  bequest  of  personalty  to 
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one  for  life,  remainder  to  his  heirs,  may  give  the 
first  taker  an  absolute  interest,  a  remainder  to 
issue  will  not,  and  that  a  limitation  over  of  per- 
sonal estate  in  default  of  issue  of  the  legatee  for 
life,  or  if  he  should  die  without  issue,  or  leaving 
no  issue,  is  an  implication  of  a  bequest  to  the 
issue.  '*  The  apparent  intent  is  that  the  ultimate 
legatee  is  not  to  take  when  there  are  issue  of  the 
legatee  for  Hfe,  and  hence,  a  gift  to  such  issue  is 
implied."  Chief  Justice  Tilghman  had  long 
before,  in  Clark  v.  Baker  (3  S.  &,  R.  477),  recog- 
nized the  distinction  between  real  and  personal 
estate,  saying,  "these  words,  without  leaving 
issue,  applied  to  personal  estate,  have  been  held  to 
mean  issue  living  at  the  death  of  the  person  to 
whom  the  property  is  given  in  the  first  instance." 
If  the  cases  of  Amelia  Smith's  Appeal  (11  Harris, 
10),  and  Mengles'  Appeal  (11  Smith,  248),  may 
at  first  sight  seem  to  infringe  npon  the  prinriples 
of  construction  which  must  be  regarded  as  settled 
by  the  cases  I  have  referred  to,  yet  upon  a  care- 
ful examination  it  will  be  seen  that  they  are 
plainly  distinguishable.  In  Amelia  Smith's  Ap- 
peal the  decision  is  put  upon  the  ground  that 
'*not  one  word  indicates  an  intention  to  limit 
the  interest  of  the  first  takers  of  the  personalty 
to  a  life  estate,  that  it  was  not  the  profits  which 
were  to  be  paid  to  them,  that  no  trustees  were 
appointed  to  take  charge  of  the  fund,"  and  that 
the  whole  will  manifested  an  intention  that  the 
first  takers  should  take  absolutely — ingredients 
which  are  wholly  wanting  in  the  present  case, 
for  here  the  first  taker  is  expressly  confined  to 
the  interest  of  the  fund  during  his  natural  life — 
the  whole  will  shows  that  there  was  no  intention 
that  he  should  take  anything  more,  and  there  are 
here  limitations  over,  first  by  necessary  implica- 
tion to  the  issue  of  Leon  Kaufman  living  at  his 
death,  and  afterwards  by  express  limitation,  on 
failure  of  such  issue,  to  the  Lincoln  Institute,  and 
the  executors  are  by  the  plain  intent  of  the  tes- 
tatrix made  trustees  to  invest  the  funds  and  to 
pay  the  interest  to  Leon  Kaufman  for  life. 
Mengle's  Appeal  proceeds  upon  the  same  ground 
as  Amelia  Smith's  Appeal,  and  expressly  recog- 
nizes the  doctrine  laid  down  in  Still  v.  Spear, 
3lyer's  Appeal  and  Sheets's  Estate.  In  Bedford's 
Appeal  (4  Wright,  18),  which  is  cited  by  the 
learned  Judge  who  delivered  the  opinion  in 
Mengles'  Appeal,  the  opinion  was  delivered  by 
the  same  learned  Judge  who  delivered  the  opinion 
in  Still  V.  Spear,  and  in  the  same  year,  and  the 
two  eases  affirm  each  other.  In  Matlnck  u 
Roberts  (4  Smith,  148),  where  the  opinion  was 
delirered  by  the  present  Chief  Justice,  and  the 
question  related  to  the  constrnction  of  a  devise 
of  real  estate,  all  that  was  decided  was  that  the 
words  used,  in  their  application  to  a  disposition 
of  real  estate,  indicated  an  indefinite  failure  of 
issue,  and  so  created  an  estate  tail.  The  decision 
does  not  touch  the  i>re8eut  case. 


The  case  of  McBride  u.  Smyth  (4  Smith,  245) 
was  cited  by  the  plaintiffs'  counsel  as  showing 
that  ia  the  present  case  no  bequest  to  the  chil- 
dren or  issue  of  Leon  Kaufman,  upon  the  termi- 
nation of  his  life  interest  in  the  income,  could 
arise  by  implication.  McBride  v.  Smyth  does 
not  seem  to  me  to  be  at  all  in  point  upon  that 
branch  of  the  argument.  What  was  decided  in 
that  case  was  this :  Where  a  testator  gave  his 
estate  to  trustees  to  hold  until  the  youngest  child 
who  might  then  be  living  should  attain  the  age 
of  twenty-one  years,  and  npon  the  youngest  of  his 
children  who  might  be  living  attaining  the  age  of 
twenty-one  years,  he  gave  the  estate  to  such  of 
his  children  as  might  be  living  at  that  time,  their 
heirs,  etc.,  it  was  held  that  a  child  who  died  be- 
fore that  time  took  nothing  under  the  devise,  the 
provision  being  a  selection  of  individuals  from  a 
class,  a  description  of  persons,  not  a  regulation 
of  the  interest  given.  It  would  have  been  strange, 
indeed,  if  the  same  Judge  who  gave  the  opinion  in 
Sheets's  Estate  in  1 866,  and  who  then  so  distinctly 
ruled  that  a  limitation  over  of  personal  estate  in 
default  of  issue  of  the  legatee  for  life  was  by  im- 
plication a  bequest  to  the  issue  of  the  legatee  for 
life,  should,  in  the  following  year  (for  McBride  v, 
Smyth  was  decided  in  1867,  and  the  opinion 
was  delivered  by  the  same  Judge),  without  a  single 
word  of  reference  to  the  former  case,  have  over- 
turned the  doctrine  upon  which  it  rested.  There 
is  no  resemblance  between  the  facts  of  the  two 
cases,  and  the  points  decided  are,  it  seems  to  me, 
altogether  inapplicable  here. 

It  is  of  no  avail,  therefore,  to  argue  that  if 
Mrs.  Kaufman's  will  in  its  dispositions  had  con- 
cerned a  devise  of  real  estate,  instead  of  a  bequest 
of  personalty,  it  would  have  carried  an  estate  tail 
to  her  son  Leon  Kaufman.  The  rule  of  constrnc- 
tion which  would  produce  that  result  in  a  devise 
of  real  estate  is  not  applicable  to  a  bequest  of 
personalty.  It  is  sufficient,  therefore,  to  say  that 
this  was  a  bequest  of  personalty — "  of  personal 
property  and  current  funds  to  be  invested  in  the 
best  securities  bearing  interest,"  and  that  con- 
struing it  as  such  a  bequest  we  are  of  opinion 
that  the  intention  of  the  testatrix  clearly  appears 
everywhere  in  the  will  to  give  her  son  only  a  life 
estate  in  the  interest  arising  from  the  fund,  while 
the  principal  was  secured  In  the  hands  of  her  ex- 
ecutors to  her  son's  issue,  and  in  case  he  should 
die  without  leaving  issue,  then  to  the  ultimate 
object  of  her  bounty,  the  Lincoln  Institute,  and 
that  this  clear  intention  of  the  testatrix  is  in  per- 
fect accord  with  the  law  of  Pennsylvania. 

Upon  the  second  point  raised  by  the  case  stated, 
we  are  of  opinion  that  the  priority  of  Smith's  at- 
tachment is  not  affected  by  the  misnomer  of  Mrs. 
Kaufman's  first  name  in  the  writ  of  attachment. 
It  was  not  necessary  to  put  her  name  in  the  writ 
at  all,  or  to  add  any  descriptive  character  to  the 
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names  of  the  garnishees,  or  to  say  how  or  in  what 
capacity  they  held  the  fnnd.  The  writ  would 
have  been  just  as  good  without  all  this  as  with  it, 
for  the  plaintiff  is  not  bound  to  say  in  his  writ 
how  the  garnishee  came  by  the  money  attached, 
or  how  the  debt  to  the  defendant  arosa  It  is 
sufficient  to  name  the  right  defendant  and  the 
right  garnishees,  and  it  is  altogether  annecessary 
to  add  further  matter  of  description.  Here  the 
right  fund  appears  to  have  been  attached,  and  in 
the  hands  of  the  proper  garnishees.  The  mistake 
in  the  descriptive  words  appended  to  their  names 
has  been  brought  to  their  notice,  and  the  fund  is 
still  in  their  hands.  They  do  not  allege  that  they 
have  been  in  any  respect  prejudiced  by  the  error, 
and  under  these  circumstances,  if  it  is  of  any  con- 
sequence, it  is  doubtless  amendable.  As  to  the 
description  of  the  garnishees  in  the  writ  as  true- 
teea  nnder  the  will  of  Mrs.  Kaufman,  we  think 
they  were  properly  enough  so  described.  We  are 
of  opinion  that  they  were  both  executors  and  trus- 
tees under  the  will  of  Mrs.  Kaufman.  They 
have  acted,  and  are  still  acting,  npon  that  as- 
samption,  and  npon  the  settlement  of  their  ac- 
count, as  executors  in  the  Orphans'  Court,  the 
fund  was  awarded  to  them  as  trustees  for  Leon 
Kaufman.  They  had  no  other  right  to  receive 
it.  Thas  it  was  at  their  own  instance  that  the 
fund  was  transferred  from  their  account  as  execu- 
tors to  their  account  as  trustees.  As  they  re- 
ceived it  in  that  capacity,  they  cannot  complain 
that  they  are  charged  with  it  in  that  capacity. 

Judgment  is  therefore  entered  for  the  plaintiff 
Bentley,  subject,  however,  to  the  prior  attachment 
of  E.  E.  Smith,  and  both  attachments  are  paya- 
ble only  out  of  the  interest  or  income  of  Hannah 
Ann  Kaufman's  estate,  and  only  to  the  extent  of 
that  income — the  amount  to  be  settled  by  coan- 
sel,  as  agreed  upon  in  the  case  stated. 

Opinion  by  Thateb,  P.  J. 


0.  P.  No.  4.       Hoover  v.  Mnnyon.  Feb.  3. 

Affidavit  of  defence  law — Practice — W?ien  a 

written  contract  is  referred  to,  it  must  be  an- 
nexed. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  affidavit  of  defence  alleged  and  relied  on  a 
certain  contract. 

Depositions  were  read  showing  that  the  con- 
tract referred  to  was  in  writing. 

D.  B.  Patterson,  for  the  rule. 

Leave  given  to  amend  by  annexing  the  written 
agreement 


©tjpjatts'  €ourt. 


Alter*8  Estate. 


Dec.  18, 1876. 


Citation  to  executrix  to  file  account — What 
interest  sufficient  to  stisiain  petition, 

Sur  petition  for  a  citation  to  file  an  account, 
and  answer. 

The  petition  of  Charles  Edward  Alter  set  forth 
that  he  is  a  son  of  Jacob  Alter,  who  died  June 
22d,  1866,  leaving  a  will  wherein  he  appointed 
his  widow  his  executrix,  and  bequeathed  inter 
alia  the  sum  of  $20,000  to  the  petitioner;  that 
no  account  has  ever  been  filed  by  the  executrix  ; 
and  prayed  for  a  citation  to  compel  her  to  file 
an  account,  showing  how  much  of  the  real  estate 
had  been  sold,  and  the  disposition  of  the  pro- 
ceeds. 

The  answer  of  Mary  Alter,  widow  and  execu- 
trix of  Jacob  Alter,  admitted  the  bequest  to  the 
petitioner,  but  averred  that  the  time  for  payment 
had  not  arrived ;  for,  by  the  first  item  of  his  will, 
the  testator  gave,  devised,  and  bequeathed  to  bis 
wife  all  rents,  income,  interest,  and  dividends  of 
estate  for  her  life,  recommending  her  to  provide 
out  of  it  for  the  support  of  his  three  grand- 
children until  they  should  marry,  or  attain  the 
age  of  twenty-one  years  ;  that  certain  lands  have 
been  sold,  but  it  was  submitted  that  the  petitioner 
was  not  in  any  wise  interested  in  them,  as  by  an 
item  of  his  will,  the  testator  devised  all  the  rest, 
residue,  and  remainder  of  his  real  estate  to  his 
son  W.  W.  Alter,  and  his  daughter  Emma  E. 
Hance,  in  fee,  as  tenants  in  common. 

The  answer  further  set  forth  that  in  order  to 
provide  for  the  payment  of  the  petitioner's  legacy, 
the  testator  had,  prior  to  his  death,  invested  a 
sum  of  money  sufficient  for  that  purpose,  which 
is  still  so  invested  in  legal  securities ;  that  the 
filing  of  an  account  is  unnecessary  for  the  pro- 
tection of  the  petitioner,  and  will  be  attended 
with  great  trouble  and  labor ;  that  the  petitioner 
has  not  snch  an  interest  in  the  estate  of  Jacob 
Alter,  as  to  entitle  him  to  have  an  account  filed. 

John  O.  Johnson,  for  the  petitioner,  was  not 
called  upon. 

Ooforth,  for  the  executrix,  cited — 
Keene's  Appeal,  10  Sm.  504. 
Oke8on*8  Appeal,  2  Grant,  303. 

The  Court  decreed  that  the  executrix  should 
file  an  account  before  December  30. 

[See  Pratt'8  EsUte,  2  Wbbklt  Notbs,  704.] 
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Oct.  &  Nov.  '76, 170.  Oct.  24, 1876. 

Robert  Morris  for  use  of  F.  J.  Bnpp  v. 

McGnlloch. 

Equitable  assignment — Assignability  of  right 
of  action  in  tort — Not  included  in  assignment 
of  chose  in  action  ex  contractu^  relating  to 
same  subject  matter  ^Attorney  and  client — 
Negligence —  When  attorney  not  liable  in  tort 
to  his  client's  assignee, 

Althongh  the  assignment  of  a  debt  carries  with  it 
all  reuiedit^s  and  seoarities  incident  thereto,  it  does 
not  transfer  a  personal  right  of  action  in  tort,  vested  in 
the  assignor,  growing  out  of  the  same  subject  matter. 

A.  as  attorney  at  law  for  B.  caused  a  judgment  to 
be  negligently  entered,  the  defendant  being  incorrectly 
named.  B.  asHigned  the  judgment  to  C.  In  a  dis- 
tribntion  of  the  proceeds  of  deftmdant's  real  estate,  the 
Court  held  that  the  error  invalidated  the  lien  of  the 
Judgment,  and  distributed  the  fund  to  subsequent 
judgment  creditors.  In  an  action  on  the  case  for  negli- 
gence subsequently  brought  in  the  name  of  B.  to  use 
of  C.  against  A. : 

Heldf  that  the  right  of  action  in  tort  was  personal  to 
the  assignor,  and,  being  a  matter  Independent  of  the 
debt,  did  not  pass  by  the  a8:«ignment  of  the  judgment. 

Beldy/urtheTf  that  the  nominal  plaintiff  could  dis- 
continue the  action,  during  the  trial,  by  entering  a 
retraxit. 

Error  to  the  Court  of  Common  Pleas  of  Arm- 
strong Co. 

This  was  an  action  on  the  case  brought  in  the 
name  of  Robert  Morris  for  the  use  of  F.  J.  Rupp, 
to  recover  the  amount  of  a  judgment  bond,  which 
the  defendant  James  A.  McCulloch,  a  member  of 
the  bar  of  that  county,  had  caused  to  be  entered 
in  that  Court.  The  obligee  in  the  bond  was 
John  Moyer,  but  McCulloch  filed  a  narr.  and 
had  judgment  entered  against  Jacob  Moyer.  The 
bond  was  payable  in  instalments.  The  first  in- 
stalment was  assigned  by  Morris  to  Rupp  and 
paid  by  the  defendant  about  the  time  of  its  ma- 
turity. The  remaining  instalments  were  subse- 
quently assigned  by  Murris  to  Rupp,  but  before 
their  maturity,  M oyer's  property  was  sold  by  the 
sheriff,  and  the  proceeds  brought  into  Court  for 
distribution.  Although  the  judgment  of  Morris 
was  first  in  date  of  lien,  the  entire  proceeds  were 
awarded  to  subsequent  judgments,  because  of  the 
mistake  in  the  Christian  name  of  Moyer  in  the  en- 
try of  judgment.    Thereupon  Rupp,  the  assignee, 


brought  this  action  to  recover  from  McCulloch 
the  amount  thus  lost,  and  the  action  proceeded  to 
trial  in  the  name  of  Morris  for  the  use  of  Rupp, 
without  objection  from  any  one,  Morris  being 
present  as  a  witness. 

During  the  trial  a  deposition  of  Morris  was, 
under  objection,  given  in  evidence  by  defendant's 
counsel  to  the  effect  that  he  (Morris)  had  not 
been  injured  by  the  alleged  negligence  of  defend- 
ant, and  that  the  present  action  was  not  brought 
by  his  direction  nor  at  his  instance.  About  the 
close  of  the  trial  another  paper  signed  by  Morris 
was  received  in  evidence,  also  under  objection, 
stating  in  effect  that  he  (Morris)  disclaimed  all 
interest  in  the  case  and  requested  its  discontinu- 
ance, as  it  was  instituted  without  his  authority. 

The  Court  below  (Jackson  Boggs,  P.  J.) 
charged  the  jury,  in  substance,  that  the  first 
question  for  their  consideration  was  whether  the 
defendant  was  guilty  of  such  negligence  as  to  give 
Morris  a  cause  of  action  against  him.  In  such 
case  Morris  would  be  entitled  to  recover  damages 
in  his  own  name  as  legal  plaintiff.  So  too  if  he 
expressly  assigned  his  claim  for  damages,  if  any 
he  sustained,  to  Rupp,  the  latter  could  recover 
as  equitable  plaintiff.  Morris  assigned  the  judg- 
ment, or  part  of  it,  to  Rupp,  but  there  was  no 
evidence  that  he  had  assigned  his  cause  of  action 
and  damages  in  tort^  and  the  law  would  not 
under  the  circumstances  infer  such  an  assignment ; 
therefore  no  third  party  could  as  equitable  plain- 
tiff bring  suit  in  his  name,  especially  when  he  dis- 
sented, and  the  verdict  should  therefore  be  for 
the  defendant 

Verdict  and  judgment  for  defendant.  The 
plaintiff  took  this  writ,  assigning  for  error,  inter 
alia,  the  admission  of  the  evidence  objected  to 
and  the  charge  of  the  Court 

E.  8.  Qolden^  for  plaintiff  in  error. 

If  the  right  of  action  against  the  attorney  is  at 
the  option  or  courtesy  of  the  assignor,  who  has 
received  his  money  and  has  no  further  interest  in 
the  matter,  the  assignee  is  practically  without 
remedy.  The  assignment  of  a  debt  carries  with 
it  all  the  remedies  that  the  assignee  has  for  its 
collection.  The  tort  in  this  case  is  not  actual 
but  constructive,  springing  as  it  does  from  a  vio- 
lation of  the  contract  relation  existing  between 
attorney  and  client,  and  consequently  the  suit 
should  be  attended  by  all  the  incidents  of  an  action 
ex  contractu.  It  is  clear,  moreover,  that  the  cause 
of  action  in  this  case  was  not  fully  perfected  until 
the  assignee  of  the  judgment  was  denied  participa- 
tion in  the  proceeds  of  the  sale  of  the  real  estate 
of  John  Moyer,  hence  the  injury  was  directly  to 
the  assignee,  and  arose  after  his  right  to  the 
iudgment  had  accrued  by  the  terms  of  the  written 
assignment 

AddiHon  on  Torts,  vol.  i.  sec.  570. 
Livingslon  r.  Cox,  6  Barr,  362. 
Will  i;.  Welsh,  6  WatU,  10. 
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J,  Oilpin  and  J.  V.  Painter,  contra. 
This  is  an  action  on  the  case  for  negligence ;  the 
declaration  is  not  based  on  contract,  nor  does  it 
set  forth  any  special  contract  between  Morris  and 
McCulIoch ;  it  has  none  of  the  necessary  inci- 
dents of  a  contract,  the  plea  is  not  gnilty,  so  that 
in  its  inception  and  throughout  it  is  an  action  of 
tort,  and  should  be  governed  by  its  rules. 

The  rule,  claimed  by  plaintiff  in  error,  of  Living- 
ston V.  Cox  does  not  applj^  to  this  case.  It  has 
been  repeatedly  decided  that  a  right  of  action  for 
a  personal  tort  is  not  assignable.  At  the  time 
suit  was  brought  Morris  had  no  interest  in  the 
judgment,  and  even  with  bis  consent  Rupp  could 
not  use  his  name. 

The  declaration  is  that  Morris  was  injured ;  it 
does  not  claim  or  show  title  in  Rupp,  and  if  Mor- 
ris had  no  existing  debt  at  that  time  he  could  not 
maintain  the  suit.  It  will  not  do  to  prove  an 
injury  to  Rupp  in  a  declaration  charging  injury 
to  Morris. 

Jackson  v.  Tilgbmai),  1  Miles,  31. 

Lynch  r.  Com'tb,  16  S.  &  R.  368. 
At  most  an  attorney  is  liable  only  for  the  actual 
loss  susU^ined  by  his  client  by  reason  of  his  negli- 
gence. 

Sajdam  v.  Yanoe,  2  McLean,  99. 

Livingston  v.  Cox,  6  Barr,  360. 
Again,  the  purchaser  of  a  judgment  is  affected 
with  a  knowledge  of  the  state  of  the  record,  and 
failing  to  make  inquiry,  his  negligence  contributes 
to  his  own  loss  and  should  prevent  a  recovery. 

Henry  v.  Brothers,  12  Wr.  72. 

Selover  Ex.  cu  Rexford,  2  Sm.  308. 

Oct.  30.  The  Court.  The  matter  in  issue  in 
this  case  was  alleged  negligence  of  the  defendant 
whereby  the  plaintiff  lost  the  lien  of  his  judgment 
upon  the  real  estate  of  John  Moyer.  It  was 
therefore  very  irregular  to  introduce  into  the  trial 
of  the  cause  a  question  whether  the  plaintiff's 
right  of  action  passed  over  to  Rupp,  the  assignee 
of  the  judgment.  It  was  an  entire  departure 
from  the  issue.  So  the  introduction  of  the  testi- 
mony of  the  plaintiff  and  his  written  disclaimer  of 
any  interest  in  the  suit  before  the  jury  to  defeat 
the  action,  were  equally  irregular. 

But  it  would  be  useless  to  reverse  the  judgment 
and  send  it  back  for  a  new  trial,  when  the  right  of 
Rupp  to  maintain  the  action  cannot  be  sustained, 
and  when  the  plaintiff  can  prevent  a  trial  by  a 
retraxit  or  a  discontinuance.  It  is  not  pretended 
that  the  plaintiff  in  fact  assigned  his  right  of 
action  against  McCulloch  for  negligence  to  Rupp. 
It  is  only  claimed,  that  it  passed  to  Rupp  by  the 
effect  of  the  assignment  of  the  judgment  against 
John  Moyer.  But  this  assignment  carried  with  it 
only  securities,  if  any,  held  to  secure  payment  of 
the  debt.  A  right  of  action  founded  on  negli- 
gence of  the  attorney  prior  to  the  assignment,  was 
a  matter  independent  of  the  debt  assigned,  founded 


in  alleged  wrongful  conduct  whereby  the  plaintiff" 
was  injured  ;  and  was  not  a  security  held  for  the 
payment  of  the  debt.  Collaterals  held  as  security 
pass  in  equity  by  the  assignment,  though  not 
named;  but  a  party  is  not  bound  to  enforce  a 
remedy  for  a  wrong  or  injury  done  to  him,  thongh 
it  relate  to  the  matter  assigned.  Here  the  plain- 
tiff in  the  judgment,  Morris,  assigned  a  judgment 
against  John  Moyer  to  Rupp,  when  in  point  of 
fact  he  had  none,  his  judgment  being  against 
Jacob  Moyer.  This  might  raise  a  question  be- 
tween him  and  Rupp,  but  was  not  an  equitable 
assignment  of  his  right  of  action  against  McCul- 
loch. 

Per  Curiam.  Judgment  affirmed.  Willla^ms, 
J.,  absent. 


Oct.  A  Nov.  '76,  91.  Oct.  12,  1876. 

Liblong  V.  The  Kansas  Fire  Insurance  Co. 

Fire  Insurance — Foreign  companies — Ser trice 
of  process  under  Act  of  April  ilh,  1878 — 
Only  upon  agent  specially  designated  for  thai 
purpose. 

Since  the  Act  of  April  4th,  1873,  service  upon  a  for- 
eign insarance  compaDj  mu^t  be  made  on  the  agent 
speoiallj  designated  to  receive  service,  if  one  tliere 
be,  and  the  service  of  a  sammons  npou  a  mere  solicit- 
ing agent  of  the>  companj  under  the  former  Act  of 
April  8, 1851,  is  not  sufficient ;  nor  is  the  sherifTs  re- 
turn of  **  served  upon  F.,  agent  for  the  company,"  oou- 
clusive  of  the  fact  of  such  special  agency,  for  it  sets 
forth  neither  the  character  of  the  agency  nor  the 
place  or  office  at  which  the  service  was  made. 

Error  to  the  Court  of  Common  Pleas  No.  1, 
of  Allegheny  County. 

Assumpsit  by  W.  W.  Liblong  against  the  Kan- 
sas Fire  Insurance  Company,  a  corporation  of  the 
State  of  Kansas,  upon  a  policy  of  fire  insurance 
for  $600. 

The  facts  of  the  case  were  as  follows :  The 
company  had  complied  with  the  provisions  of  the 
Act  of  April  4,  1873  (Purd.  Dig.  1794-1799), 
requiring  foreign  insurance  companies  doing  busi- 
ness in  this  State  to  file  with  the  insurance  com- 
missioner a  stipulation  that  process  might  be 
served  upon  a  particular  person,  designated  as 
agent  for  that  purpose. 

The  company  had  also  another  agent,  named 
J.  P.  Fisher,  who  solicited  insurances  and  trans- 
acted business  at  an  ofiice  in  Pittsburg.  From 
him  the  plaintiff  procured  the  said  policy,  upon 
his  house  at  Parker  City,  Pa.  The  house  in- 
sured having  been  destroyed  by  fire,  and  the  com- 
pany having  failed  to  pay  the  loss,  proof  of 
which  was  served  upon  it  as  required  by  the 
terms  of  the  policy,  the  plaintiff  issued  a  sum- 
mons in  assumpsit  which  was  returned  nan  esi 
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inventus.    To  an  alias  writ  sabsequently  issued, 
the  sheriff  retaroed — 

<*  Served  Deo.  10th,  1875,  bj  delivering  a  true  and 
attested  oopj  of  the  within  writ  to  Joseph  P.  t^isher, 
agent  for  Kansas  Insurance  Company,  and  hy  making 
known  to  him  tlie  oontenta  thereof." 

The  company  defendant  thereupon  took  a  rnle 
upon  the  plaintiff  to  show  canse  why  the  service 
of  the  writ  should  not  be  set  aside  on  the  ground 
that  it  was  not  a  legal  service  upon  the  company 
under  the  Act  of  April  4th,  1873  (Purd.  Dig. 
1794-1799,  P.  L.  20).  and  in  support  of  the 
rule  the  affidavit  of  Charles  Tredick  was  pre- 
sented, setting  forth  that  he  alone  had  been 
designated  and  speci6ed  as  the  proper  party  or 
agent  to  receive  service  of  process  for  the  com- 
pany defendant  within  the  State,  and  his  au- 
thority as  agent  was  duly  filed  with  the  proper 
officer  of  the  Commonwealth;  that  the  writ  of 
summons  in  this  case  had  not  been  served  upon 
him,  but  upon  J.  P.  Fisher,  whose  only  authority 
to  transact  business  was  derived  from  him,  and 
was  limited  to  the  effecting  of  insurance  and  re- 
ceiving the  premiums  therefor,  subject  to  his 
direction  and  approval. 

The  Court  made  the  rule  absolute. 

Plaintiff  took  this  writ,  assigning  for  error  the 
action  of  the  Court  in  making  the  rule  absolute 
and  setting  aside  the  service  of  the  original  writ. 

Weir  and  Oibson,  for  the  plaintiff  in  error. 

Service  of  this  writ  was  made  under  the  6th 
Section  of  the  Act  of  April  8th,  1851  (P  L. 
354,  Purd.  Dig.  287),  which  enacts  that  the 
original  writ  in  any  action  instituted  against  an 
insurance  company  doing  business  in  the  county, 
may  be  served  upon  the  officers  or  any  agent 
of  such  company.  Therefore  service  upon  any 
agent  at  any  place  is  good,  and  the  service  upon 
Fisher  should  not  have  been  set  aside. 
Cochran  v.  Library  Co.,  6  Philn.  492. 
The  Act  of  April  4th,  1873  (P.  L.  20),  is  but 
cumulative  in  designating  another  person  upon 
whom  service  may  be  made,  but  does  not  repeal 
the  Act  of  April  8th.  1851. 

The  return  on  the  writ  is  conclusive  of  the  fact 
of  agency. 

Kennard  v.  Railroad,  1  Phila.  41. 

J.  A.  Emery,  contra. 

The  company,  having  fully  complied  with  the 
requirements  of  the  Act  of  April  4th,  1873  (su- 
pra), is  entitled  to  its  protection.  Fisher  is  a 
mere  soliciting  agent,  and  Tredick  is  the  only 
person  within  the  State  upon  whojn  service  can 
be  properly  made. 

By  virtue  of  subsequent  legislation  the  Act  of 
April  8th,  1851,  under  which  this  service  was 
attempted,  has  no  longer  any  vital  force,  and  is 
in  effect  repealed. 

Act  of  April  8th,  1856  (P.  L.  280- 
Act  of  April  11th,  18(58  (P.  L.  83). 
Johnson's  Kst.,  9  Ca«.  511. 
Commonwealth  v,  Cromby,  1  Ashmead,  179. 


The  provisions  of  the  Act  of  1873  are  emi- 
nently judicious.  There  would  be  no  safety  for 
the  companies,  if  service  could  be  effectually  made 
upon  their  numerous,  irresponsible,  and  often 
negligent  soliciting  agents. 

Oct  30.  The  Court.  The  Act  of  April  4, 
1873,  was  intended,  among  other  matters,  to  regu- 
late the  conduct  of  foreign  and  other  extra-terri- 
torial insurance  companies  within  this  Stata 
The  13th  section  provides  that  no  insurance 
company,  not  of  this  State,  or  its  agents  shall  do 
business  in  this  State  until  it  has  filed  with  the 
insurance  commissioner  a  written  stipulation 
agreeing  that  any  legal  process  affecting  the  com- 
pany may  be  served  on  the  insurance  commis- 
sioner, or  the  party  designated  by  him,  or  the 
agent  specified  by  the  company  to  receive  service 
of  process,  and  this  stipulation  shall  not  be  re- 
voked or  modified  so  as  to  require  or  dispense 
with  the  service  at  the  office  of  the  company.  The 
8th  section  requires  every  company  to  file  with 
the  insurance  commissioner  a  copy  of  its  char- 
ter, and  a  certified  statement  of  the  time  of  its 
organization,  the  location  of  its  principal  place 
of  business,  and  the  names  and  residence  of  its 
officers.  No  company,  by  the  9ih  section,  can 
take  risks  or  do  business  until  it  has  fully  com- 
plied with  the  provisions  of  the  act.  By  the  10th 
section  no  person  can  act  as  agent  of  an  insur- 
ance company  of  another  State,  or  of  a  foreign 
government,  until  the  provisions  of  the  act  are 
complied  with,  and  a  certificate  granted  by  the 
commissioner  to  the  company  of  its  authority  to 
transact  business  in  this  State.  These  with  other 
provisions  of  the  act  show  that  the  intent  of  the 
legislature  was  to  bring  such  companies  fully 
within  the  power  and  control  of  the  State. 

Now,  as  a  reasonable  conclusion  from  these  pro- 
visions, the  company  must  be  protected  in  the 
proper  enjoyment  of  its  privileges.  Having  an 
actuary  or  agent  armed  with  a  certificate  of 
authority,  and  an  office  or  place  ot  business,  it  is 
but  reasonable  that  a  company  should  be  served 
with  process  upon  its  authorized  agent,  for  whom 
a  stipulation  is  given,  at  its  place  of  business ;  and 
not  that  every  agent  in  every  county  in  the  State 
sent  out  merely  to  solicit  risks,  should  be  its  re- 
presentative. Such  agents  have  no  responsibility 
in  this  respect,  and  their  forgetfulness  or  negli- 
gence to  inform  the  company  of  service  on  them, 
should  not  be  permitted  to  result  in  injury,  when 
the  citizen  has  a  full  remedy  by  service  on  the 
proper  representative.  Before  the  passage  of 
this  act,  when  foreign  and  distant  insurance  com-  ' 
panics  were,  by  their  agents,  flitting  over  the 
State,  leaving  no  impress  of  their  feet  on  its  soil, 
there  was  a  good  reason  to  permit  service  wher- 
ever it  could  be  obtained. 

The  conclusiveness  of  the  sheriff's  return  cannot 
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be  appealed  to,  for  it  sets  forth  neither  the  charac- 
ter of  the  agent,  nor  the  place  or  office  where  ser- 
vice was  made. 

We  think  the  Court  below  was  right  in  inqoir- 
ing  into  and  setting  aside  a  service  which  neither 
iti  fact  nor  in  law  came  up  to  the  service  required 
by  the  Act  of  1873. 

Order  affirmed. 

Opinion  by  Agnew,  C.  J.  Williams,  J., 
absent 


July  29,  *75.      Power  v.  Winsor.     Jan.  16, 1877. 

Affidavit  of  defence  law — Instrument  within — 
Record  of  foreign  judgmen  t. 

The  exemplification  of  the  record  of  a  jndgment  of 
another  State  id  a  safflcient  instrumeut  within  the 
affidavit  of  defence  law. 

Error  to  the  Court  of  Common  Pleas  No.  4, 
for  the  Connty  of  Philadelphia. 

Debt  by  Winsor  against  Power.  Plaintiff  filed 
a  copy  of  the  record  of  a  judgment  obtained  in 
the  State  of  New  York  by  the  plaintiff  against 
the  defendant.  Defendant  filed  an  affidavit  of 
defence  as  follows :  *'  that  he  is  advised  by  his 
counsel,  and  therefore  suggests,  that  the  plaintiff 
is  not  entitled  to  a  judgment  for  want  of  an 
affidavit  of  defence."  The  Court  below  entered 
judgment  against  the  defendant  for  want  of  an 
iiffidavit  of  defence.  Defendant  took  this  writ, 
assigning  for  error  the  entering  of  the  judgment. 
D.  C.  Harrington,  for  plaintiff  in  error. 
Although  this  question  has  been  passed  upon 
already  by  this  CouVt,  it  is  suggested  that  it  was 
not  then  fully  considered. 

[AoNEW,  C.  J.  This  question  has  already 
been  repeatedly  decided,  and  we  are  not  now  dis- 
posed to  review  these  decisions.] 

The  copy  filed  does  not  purport  to  be  a  copy 
of  the  entire  record,  but  only  a  part  of  the  record, 
and  it  is  not  certified  in  accordance  with  the  Act 
of  Congress. 

Valentine,  contra,  was  not  called  on.  His 
printed  argument  insisted  that  the  question  was 
res  ad  judicata,  citing — 

McCleary  r.  Faber,  6  Barr,  476. 
Hogg  V.  Cliarlton,  1  Caa.  200. 
Mo<.re  r.  Fields,  6  Wr.  471. 
Luekenbach  v,  Anderson,  11  Wr.  123. 
Palmer  v.  March,  14  Sm.  240. 

Jan.  22.  Tbb  Court.  The  defendant  was 
bound  to  file  an  affidavit  of  defence  in  this  case. 
The  question  as  to  an  exemplification  of  a  record 
of  a  judgment  from  another  State  has  been  re- 
peatedly decided  in  favor  of  the  affidavit  rule. 

No  affidavit  being   filed  and  the  judgment 


therefore  being  by  default  in  this  respect,  the 
defendant  is  shut  out  from  any  objection  to  the 
contents  of  the  exemplification.  A  sufficient 
judgment  is  to  be  found  in  it,  to  support  the 
judgment  sec,  reg. 

Judgment  affirmed. 

Per  Curiam.     Williams,  J.,  absent. 


May,  '76,  62.  May  22, 1876. 

Shryock  et  al.,  Aisignees  of  the  Farmers'  and 

Mechanics'  Bank  of  Shippensbnrg,  v.  Bashore. 

Conflict  of  laws — General  banking  law  of 
Pennsyl  van ia — Ba n kruplAct —  Wh en  defend- 
ant in  a  suit  by  aasignees  under  State  law 
cannot  plead  the  Bankrupt  Act  to  invalidate 
the  assignment — Set-off — Amendment,  to  cure 
technical  mistake  in  record,  allowed  after  writ 
of  error. 

Whether  an  assignment  bjbank  directors  under  the 
general  banking  law  of  Pt^nnnylvania  is  invalid,  be- 
cause in  contravention  of  the  United  States  bankrnpt 
law,  is  a  question  which  can  be  raised  only  by  the 
creditors  of  the  bank.  A  debtor  of  the  bank  cannot, 
in  a  suit  against  him  by  the  assignees,  set  up  as  a  de- 
fence that  the  assignment  was  invalid  under  ihe  bank- 
rupt law. 

A  technical  error  in  the  record,  which  could  have 
been  amended  in  the  Conrt  below,  e.  g,,  that  the  aotiom 
was  brought  in  the  name  of  assignees  instead  of  in  the 
name  of  assignor  as  legal  plaintiff,  will  be  considered 
in  the  Appellate  Conrt  as  having  been  amended. 

Palmer  t?.  Waite,  1  Wbbkly  Notes,  363,  followed. 

Error  to  the  Court  of  Common  Pleas  of 
Franklin  County. 

Assumpsit  by  S.  S  Shryock  and  John  P.  * 
Rhoads,  assignees  of  the  Farmers'  and  Mochanics' 
Bank  of  Shippensbnrg,  against  Abrubam  S. 
Bashore,  to  recover  the  amount  due  on  a  pro- 
missory note  made  by  the  defendant  below  and 
discounted  by  the  said  bank. 

The  pleas  were  set-off,  and  specially  that  the 
deed  of  assignment  under  which  plaintiffs  claimed 
the  right  to  sue  was  in  contravention  of  the  bank- 
rupt laws  of  the  United  States,  and  conferred  no 
right  of  action  upon  them. 

The  Farmers'  and  Mechanics'  Bank  of  Ship- 
pensburg  was  incorporated  under  a  special  Act 
of  Assembly  approved  April  11,  1862,  and  was, 
by  its  charter,  made  subject  to  the  general  bank- 
ing laws  of  the  Commonwealth.  On  April  29, 
1875,  the  bank  having  become  embarrassed  and 
unable  to  meet  its  liabilities,  a  petition  was  pre- 
sented to  the  Court  of  Common  Pleas  of  Cum- 
berland County,  under  the  Act  of  1850,  and  a 
citation  issued  to  the  president,  cashier,  and  di- 
rectors of  the  bank,  to  show  cause  why  an  assign- 
ment should  not  be  made  under  the  provisions  of 
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Bald  Act  Upon  a  return  of  the  citation  an  an- 
swer was  filed  admitting  the  truth  of  the  facts 
set  forth  in  the  petition,  and  the  Court  thereupon 
ordered  and  decreed  an  assignment  under  the 
provisions  of  said  Act.  In  pursuance  of  this  de- 
cree, on  the  4th  of  May,  1875,  an  assignment  was 
duly  made  by  the  president  and  directors  to  the 
plaintiffs,  S.  S.  Shryock  and  John  P.  Rhoads,  in 
trust  for  the  benefit  of  creditors.  On  the  8th  of 
May,  1875,  the  assignees  filed  the  requisite  bonds 
and  entered  upon  the  duties  of  their  trust  This 
suit  was  then  instituted  against  Bashore  by  the 
assignees,  in  their  own  names,  to  recover  on  the 
note  referred  to,  viz. : — 

12500.  SHipPB!»8BnR0,  Pa.,  FeVj  6, 1875. 

Fifty  days  after  date,  1  promise  to  paj  to  the  order 
of  Eiuannel  Bashore,  at  the  Farmers'  and  Mechanics* 
Bank  of  ShippenBbnrg,  twenty-five  hundred  dollars, 
withoot  defalcation,  for  value  received. 

Abraham  S.  Bashobs. 

Credit  the  drawer,  EMAKrEi.  Ba»horb. 

Endorsed:  Emandel  Basbobb. 

On  the  trial,  the  defendant  claimed  to  set  ofl" 
a  draft  drawn  by  the  Farmers'  and  Mechanics' 
Bank  of  Shippensburg,  prior  to  the  assignment, 
in  favor  of  J.  D.  Guraman,  Cashier  of  the  First 
National  Bank  of  Shippensburg,  for  $2620.94, 
on  the  Union  Banking  Company  of  Philadelphia, 
which  was  returned  to  the  First  National  Bank 
protested  for  non-payment,  and  subsequently,  at 
the  request  of  the  attorney  in  whose  hands  it  had 
been  placed  for  collection,  who  was  also  attorney 
for  Bashore,  endorsed  and  delivered  to  Bashore 
after  the  assignment,  he  giving  in  consideration 
therefor  his  own  note  with  Emanuel  Bashore  as 
security  for  $2543.75.  Upon  this  last-mentioned 
note  there  was  this  endorsement : — 

"This  note  is  given  in  purchase  of  a  certain  draft 
held  by  the  First  National  Bank  of  Shippensburg  for 
I26J0. 94,  drawn  by  the  Farmers'  and  Mechanics*  Bank 
of  Shippensburg  npon  the  Union  Banking  Company  of 
Philadelphia,  date  1st  April,  1875,  and  protested,  and 
is  good  only  f  r  so  much  as  the  makers  hereof,  or 
either  of  them,  shnll  realize  npon  said  draft  either  by 
collection,  payment,  or  credit  obtained  upon  obliga- 
tion. If  any  excess  shall  be  realized  npon  said  draft, 
over  and  above  the  amount  of  the  note,  said  excess  to 
belong  to  the  said  National  Bank." 

No  other  consideration  was  given  for  this  note 
than  that  appearing  on  the  endorsement  quoted, 
and  no  special  authority  was  shown  from  the 
Board  of  Directors  of  the  First  National  Bank  to 
Ouraman,  Cashier,  authorizing  him  to  endorse 
the  draft  to  Bashore. 

The  case  on  these  facts  went  to  the  jury  on  the 
questions  of  set-off  and  the  validity  of  the  assign- 
ment under  the  bankrupt  laws. 

Under  the  instructions  of  the  Court  (Rowe, 
P.  J.),  the  jury  found  a  special  verdict,  in  which 
all  the  facts  above  statwl  or  pertinent  to  the 
questions  raised  were  fully  set  forth.     Subse- 


quently RowB,  P.  J.,  filed  an  elaborate  opinion, 
holding  that  the  State  law  under  which  the  as- 
signment was  made,  being  in  conflict  with  the 
main  purpose  of  the  Bankrupt  Act,  was,  by  the 
passage  of  that  Act,  ipso  facto,  suspended.  The 
Court  found  for  the  defendant  on  both  issues, 
and  entered  judgment  on  the  verdict  for  the  de- 
fendant. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  entering  of  judgment  for  the  defendant  on 
the  special  verdict. 

Brewer  &  Oehr  (E  M.  Kimmell  and  TF.  K. 
Shryock  with  them),  for  plaintiffs  in  error. 

The  assignment  was  good  and  valid  until  im- 
peached by  a  proper  proceeding  in  the  Bankrupt 
Court.  No  such  proceeding  having  been  com- 
menced, and  more  than  six  months  having  elapsed 
since  its  execution  and  delivery,  it  cannot  now 
be  impeached  on  that  ground.  The  mere  exist- 
ence of  the  bankrupt  law,  although  in  conflict, 
will  not  invalidate  it 

Barnes  v.  Rettew,  8  Phila.  R.  139. 

Barkholder  v.  Stump,  Id.  173. 

Stnrges  v.  Crowenshield,  4  Wheat.  116. 

Ogden  r.  Sanuders,  12  Id.  122. 

Perry  v,  Langley,  7  Am.  Law  Reg.  (N.  S.)  429. 

Sedgwick  v.  Place,  1  B.  R.  R.  204. 

Reed  Brothers  k  Co.  p.  Taylor,  32  Iowa. 

Alden  v,  Boston  and  Erie  R.  R.  Co.,  6  N.  B.  R. 

230. 
In  re  Boston,  Hartford,  and  Erie  R.  R.  Co.,  5  N.  B. 

R.  232. 
Hawkins's  Appeal,  34  Conn.  648. 
Maltbie  v.  Hotchkiss,  38  Conn. 
Sampson  v.  Osker  et  aL,  4  N.  B.  R.  1. 
In  re  Fogerty  &  Gerrity,  4  N.  B.  R.  451. 
Ward  V,  Jenkins,  10  Metoalf,  683. 
Kent  V.  Downing,  10  N.  B.  R.  538. 
Gibson  v.  Green,  45  Miss.  209. 
Sever  r.  Spink,  8  N.  B.  R.  218. 
Collins  V.  Gray,  4  N.  B.  R.  631. 
Watson  V,  Citizens'  Saving  Bank,  9  N.  B.  R.  468. 
Hover  v,  Haskell,  14  N.  H.  127. 
Valient  v,  Childress,  11  N.  B.  R.  317. 
Evans  v.  Helman,  13  Id.  440. 
Okie  V.  Kelly,  2  Jones,  323. 

The  draft  pleaded  in  set-off  could  not  be  used 
in  payment  of  debts  due  to  the  insolvent  bank. 
It  was  not  a  set-off  contemplated  by  the  Act  of 
1850.  It  is  not  within  the  meaning  of  the  terms 
''notes,  obligations,  and  checks"  used  in  said  Act 

Marine  Bank  v.  Falton  Bank,  2  Wall.  252. 

Pott  r.  Clegg,  16  M.  &  W.  320. 

Penna.  Bank  Assignees'  Aoconnt,  3  Wr.  103. 

Phillips  r.  Bank  of  Lewistown,  6  H.  394. 

Bank  Penna.  v.  Spangler,  8  0.  474. 

The  defendant  was  not  a  bona  fide  owner  of 
the  draft. 

John  Stewart  d  J,  McDowell  Sharpe  ( T,  B. 
Kennedy  with  them),  for  defendant  in  error,  fur- 
nished no  paper-book,  and  in  their  argument 
relied  on  the  points  covered  by  the  opinion  of  the 
Court  below. 
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October  9, 1876.  The  Court.  A  vast  acnoant 
of  learning  has  been  wasted  in  this  case.  If  the 
qnestions  which  were  so  elaborately  argued  here 
and  in  the  Court  below  were  legitimately  before 
us,  we  should  certainly  feel  that  the  case  was  not 
free  from  difficulty.  But  Bashore,  the  defend- 
ant, has  no  standing  wliich  entitles  him  to  raise 
them.  He  is  the  debtor  of  the  bank,  and  this 
suit  was  brought  against  him  to  recover  the 
amount  of  such  indebtedness.  He  defends  upon 
the  ground  that  the  assignment  by  the  bank  was 
in  contravention  of  the  bankrupt  law.  What  is 
that  to  him  ?  What  has  he  to  do  with  the  dis- 
tribution of  the  fund  ?  That  question  concerns 
only  the  creditors  of  the  bank,  and  can  only  be 
raised  by  them.  It  is  no  answer  to  this  to  say 
that,  the  assignment  being  void,  no  title  to  the 
note  sued  upon  passed  to  the  assignees.  This  is 
substantially  a  suit  by  the  bank  against  its  debtor. 
If  it  were  so  in  form  it  is  not  pretended  that  this 
defence  could  be  set  up.  That  it  was  brought  by 
the  assignees  does  not  matter.  It  is  true  it  should 
have  been  brought  by  the  assignees  in  the  name 
of  the  bank.  But  this  is  the  merest  technicality. 
It  was  amendable  of  right  in  the  Court  below, 
and  could  be  amended  here.  We  may  regard 
that  as  done  which  ought  to  have  been  done,  and 
consider  the  record  as  amended  for  the  purposes 
of  this  case.  There  is  abundant  authority  for 
this.  (Palmer  v.  Waite,  1  Weekly  Notes,  363, 
and  cases  there  cited.)  Nor  can  this  prejudice 
the  defendant.  The  judgment  against  him  is  a 
full  protection.  While  the  defence  has  developed 
a  solicitude  for  the  rights  of  the  creditors  of  the 
bank  that  is  certainly  commendable,  we  are  in- 
clined to  the  opinion  that  if  the  defendant  will 
pay  his  debt  to  the  bank  some  means  will  be 
found  by  which  the  rights  of  creditors  can  be 
ascertained  and  adjusted.  Whether  the  fund 
shall  l^  distributed  according  to  the  terms  of  the 
bankrupt  law,  or  in  accordance  with  our  Act  of 
1850  under  which  the  assignment  was  made,  are 
questions  which  do  not  concern  this  defendant 

Any  other  conclusion  would  lead  to  difficulty. 
The  time  has  gone  by  for  proceedings  in  bank- 
ruptcy. There  is  no  assignee  in  bankruptcy,  nor 
can  there  be  under  the  admitted  facts  in  this  case. 
If  the  bank,  through  its  assignees,  cannot  sue  for 
this  debt,  it  cannot  be  recovered  at  all. 

The  draft  in  favor  of  Quraman,  cashier,  was 
clearly  not  the  subject  of  set-oflf  in  this  suit.  The 
defendant  had  no  title  to  it.  The  endorsement 
on  the  back  of  the  note  of  Abner  &  Emanuel 
Bashore  shows  that  there  was  not  an  absolute 
transfer  of  the  draft.  The  excess  of  the  draft 
over  the  note,  if  recovered,  was  to  be  returned  to 
the  First  National  Bank  of  Shippensburg.  But 
the  more  serious  difficulty  is  that  the  draft  was 
given  to  the  defendant  without  authority.  It 
is  found  by  the  special  verdict  that  neither  the 


president  nor  directors  ever  gave  the  said  J.  D. 
Guraman  any  express  authority  to  transfer  the 
draft  to  Bashore  upon  any  terms  or  conditions 
other  than  the  note  of  Bashore  for  $2500.  It 
needs  no  argument  to  show  that  a  cashier  cannot 
part  with  the  assets  of  a  bank  without  its  au- 
thority. Nor  can  such  authority  be  implied  ia 
the  face  of  the  finding  of  the  jury.  As  the  de- 
fendant had  no  title  to  the  draft,  it  could  not  be 
set  off,  either  under  our  defalcation  act,  or  the 
Act  of  16th  April,  1850,  under  which  the  assign- 
ment of  the  bank  was  made. 

The  judgment  is  reversed,  and  judgment  is  now 
entered  here  upon  the  verdict  in  favor  of  the 
plaintiffs  for  the  sum  of  twenty-six  hundred  and 
seven  dollars  and  seventy-two  cents,  with  interest 
from  the  eighteenth  day  of  January,  A.  D.  18t6. 

Opinion  by  Paxson,  J.  Williams,  J.,  ab- 
sent 


Shryock  et  al.  v.  McClore. 

Oct  9,  1876.  The  Court.  What  has  been 
said  in  Shryock  et  al,  u  Bashore  (supra)  renders 
any  discussion  of  this  case  unnecessary. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Paxson,  J. 


Oct  &  Nov.  '76,  213  and  218.  Oct  28,  187G. 

Gorrigan*8  Appeal— Foster's  Appeal. 
Estate  of  H  gh  Corrigan,  deceased. 

DecedenVs  estates — Lien  of  judgments — Act  of 
February  24,  1834 — Revival  by  scire  facias. 

Under  the  Act  of  April  4, 1797,  a  judgment  obtained 
against  the  personal  representativeu  of  a  decedent  at 
any  time  within  seven  years  after  bis  decease,  for  a 
debt  owing  hy  bim  at  bis  death,  continued  the  lien  of 
the  debt  against  the  real  estate  for  a  period  of  tw«*lTe 
years  from  the  time  of  his  decease ;  and  a  proceeding 
to  revive  within  five  years  next,  following  the  seven 
years,  oonti lined  the  lien  beyond  the  termination  of 
the  twelve  years. 

It  is  immaterial  how  soon  judgment  was  obtained 
within  the  first  period  of  seven  yttar^ ;  the  lien  extended 
to  the  termination  of  the  period  of  twelve  years  witb- 
oat  a  farther  proceeding. 

A  similar  result  ensnes  under  the  Act  of  February 
24,  1834  (Purd.  Dig.  421),  with  the  exception  that  the 
first  period  is  changed  to  five  years  instead  of  seven, 
and  consequently  the  aggregate  period  is  ten  instead 
of  twelve  years. 

A.  being  indebted  to  B.  died  in  1856.  B.  recovered 
judgment  against  his  administrator  in  185^.  A  set.  fa, 
issued  on  this  judgment  in  18G5,  bat  no  judgment  was 
obtained  thereon  prior  to  an  Orphans*  Court  Bale  of 
decedent's  real  estate  in  1868  for  payment  of  debts. 
On  distribution  of  this  fund  : 

Beldf  that  B.  was  entitled  to  payment  of  his  Judg- 
ment oat  of  the  fund. 


Digitized  by 


Google 


WEEELY  NOTES  OF  CASES. 


8C3 


Appeal  from  the  Orphans'  Court  of  Westmore- 
land County. 

This  was  an  appeal  from  the  decree  of  the 
Court,  reversing  the  decision  of  an  auditor  ap- 
pointed to  distribute  the  proceeds  of  the  sale  of 
the  real  estate  of  Hugh  Corrigan,  deceased. 

The  facts  of  the  case  were  as  follows :  Hugh 
Corrigan  died  in  July,  1856.  In  June,  1857,  the 
county  of  Westmoreland  bronght  suit  against  his 
administrator  to  recover  the  costs  on  an  indict- 
ment in  the  Oyer  and  Terminer  for  homicide.  In 
February,  1859,  judgment  was  obtained  by  the 
county  for  $625.55.  In  March,  1865,  a  scLfa.  to 
revive  this  judgment  was  issued  against  all  the 
parties,  but  no  proceedings  were  had  on  the  8ci. 
fa,  until  February,  1874,  when  there  was  a  trial 
and  verdict  rendered  in  favor  of  the  county  as 
against  the  administrator,  but  as  to  the  other  de- 
fendants, devisees  under  the  will  of  the  decedent, 
the  verdict  was  for  defi^dants.  No  judgment  was 
'ever  entered  upon  this  verdict 

In  August,  1868,  the  real  estate  was  sold  by 
the  administrator  under  an  order  of  the  Orphans' 
Court  for  the  payment  of  debts  and  an  auditor 
was  appointed  to  distribute  the  fund.  The 
county  of  Westmoreland  presented  its  claim  under 
the  jndgment  aforesaid,  but  it  was  rejected  by  the 
auditor  on  the  ground  that  the  judgment  had  lost 
its  lien  at  the  time  the  land  was  sold. 

The  county  of  Westmoreland  filed  exceptions  to 
this  finding  of  the  auditor,  which  exceptions  the 
Court  below  sustained  and  decreed  to  the  county 
the  full  amount  of  her  claim. 

From  this  decree  the  defendant,  devisee  of  the 
decedent,  appealed,  assigning  for  error,  inter  alia, 
that  the  Court  erred  in  awarding  any  part  of  the 
fund  to  the  judgment  of  the  county  of  Westmore- 
land. An  appeal  was  also  taken  by  another 
claimant,  raising  the  same  question. 

H,  P.  Laird  and  K  D.  Foster,  for  appellant 

The  Act  of  April  4,  1797,  provides,  '*that  no 
iuch  debts,  except  they  be  secured  by  mortgage, 
judgment,  recognizance,  or  other  record,  shall 
remain  a  lien  on  said  lands  and  tenements  longer 
than  seven  years  after  the  death  of  such  debtor ; 
unless  an  action  for  the  recovery  thereof  be  com- 
menced and  duly  prosecuted  against  his  heirs,  exe- 
cutors, or  administrators  within  the  period  of  seven 
years."  This  is  also  the  language  of  the  Act  of 
1834,  except  the  substitution  in  the  latter  Act  of 
five  years  instead  of  seven.  In  Steel  v,  Henry 
(9  Wattp,  623)  it  was  held  that  where  a  judgment 
was  obtained  against  personal  representatives  of 
a  decedent  within  seven  years  after  his  death,  the 
lien  of  the  debt  was  continued  for  twelve  years 
from  his  death,  but  it  could  not  be  extended  longer 
by  any  proceeding  by  scire  facias.  In  Maus  u 
Hummel  (1  Jones,  22^)  Mr.  Justice  Coulter, 
in  delivering  the  opinion  of  the  Court,  says : 
"The  lien  of  a  debt  upon  a  decedent's  land  was 


extended  to  twelve  years  from  his  death  by  bring- 
ing suit  within  the  seven  years  after  that  event 
under  the  Act  of  1797,  hut  if  the  land  is  net 
brovght  into  execution  within,  it  would  vest  in 
the  heir  absolutely  after  the  expiration  of  twelve 
years.^^ 

The  same  construction  must  be  applied  to  the 
Act  of  1834,  substituting  five  years  for  seven, 
and  ten  years  for  twelve.  But  no  verdict  or 
judgment  against  the  devisee  was  ever  obtained 
on  the  sci.  fa.  in  this  case,  and  the  land  was  not 
sold  until  more  than  ten  years  after  the  decedent's 
death  ;  the  lien  of  the  debt  was  therefore  lost. 
Schwartz's  Estate,  2  Harris,  42. 
Sanders  r.  Wagouseller,  7  Id.  248. 

Edgar  Cowan,  contra. 

The  county  of  Westmoreland  brought  suit 
and  obtained  judgment  within  three  years  after 
the  death  of  Corrigan.  It  has  been  repeatedly 
decided  that  such  a  judgment  extends  the  lien  for 
ten  years  from  the  death  of  decedent,  which 
would  be,  in  this  case,  till  the  20lh  of  July, 
1866.  A  scire  facias  to  revive  was  issued 
March  9,  1865,  which  would  continue  the  lien 
to  the  9th  of  March,  1870,  if  prosecuted  to  judg- 
ment within  that  time.  It  is  true,  that  no  judg- 
ment was  afterwards  obtained  on  it  against  the 
devisee,  but  the  land  was  sold  by  the  administra- 
tor of  decedent,  in  July,  1868,  for  the  payment 
of  his  debts ;  this  discharged  the  lien  of  the 
judgment  from  the  land,  and  threw  it  on  the 
fund,  so  that  it  was  neither  necessary  nor  possi- 
ble to  prosecute  the  set.  fa.  further  as  to  the 
devisee. 

Nov.  6.  The  Court.  Tfte  cases  of  Duncan 
V.  Clark  (7  Watts,  224),  Steel  v.  Henry  (9 
Watts,  523),  and  Payne  v.  Croft  (7  W.  &  S. 
458),  followed  by  later  cases,  settle  the  law,  that 
a  suit  brought  against  the  personal  representa- 
tive of  a  decedent  within  seven  years  after  his 
decease,  for  a  debt  owing  by  him  at  his  death, 
continues  the  lisn  of  the  debt  against  the  real 
estate  for  a  period  of  twelve  years  from  the  time 
of  his  decease,  under  the  Act  of  1797,  and  that 
a  proceeding  to  revive  within  five  years  next  fol- 
lowing the  seven  years,  will  continue  the  lien  be- 
yond the  termination  of  the  twelve  years.  It  is 
also  settled  that  it  is  immaterial  how  soon  jndg- 
ment is  obtained  in  the  first  period  of  seven 
years,  the  lien  runs  to  the  termination  of  the 
period  of  twelve  years,  without  a  further  pro- 
ceeding. In  Duncan  v.  Clark  (supra,  p.  225), 
Justice  Kennedy  says :  "  It  is  obvious  that  in 
the  first  case,  when  the  judgment  is  obtained  within 
the  seven  years,  the  five  years  ought  not  to  com- 
mence before  the  expiration  of  the  latter  period, 
for  if  it  were  to  be  held  to  commence  from  the 
date  of  the  judgment,  it  would  be  placing  the 
vigilant  creditor  in  a  worse  condition  than  the 
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negligent  one,  and  also  be  contrary  to  the  ex- 
press as  well  as  the  plain  import  and  meaning 
of  the  Act  of  1797,  which  terminates  the  lien 
only  after  a  lapse  of  seven  years  from  the  death 
of  the  debtor.''  So  the  lien  of  the  debt  may  be 
continued  after  the  period  of  twelve  years  by 
proper  revivals.  This  is  decided  in  Payne  v. 
Craft  (supra),  where  the  death  took  place  in 
1813,  and  the  sale  of  the  real  estate  in  1833, 
and  the  lien  was  held  to  be  continued  by  entries 
on  the  docket  by  agreement  that  the  judgment 
should  be  revived  without  a  scire  facias. 

The  later  cases  run  in  the  same  line,  only  that 
in  cases  where  the  death  has  taken  place  since 
the  Act  of  26th  February,  1834,  went  into  effect, 
the  first  period  is  five  instead  of  seven,  and  the 
entire  period,  ten,  instead  of  twelve  years,  and 
the  widow  and  heirs,  or  devisees,  must  be  made 
parlies.  In  this  case,  the  scire  facias  to  revive 
the  judgment  of  the  county  was  issued  against 
nil  the  parties  within  the  ten  years,  and  the  sale 
of  the  property  took  place  within  three  years 
thereafter,  and  consequently  within  the  duration 
of  the  lien.  The  decree  of  distribution  was  cor- 
rect, and  it  is  therefore  affirmed,  with  costs  to  be 
paid  by  the  appellants,  and  their  appeals  are  dis- 
missed. 

Per  Curiam.    Williams,  J.,  absent. 


July,  '75,  93. 


Jolinion*8  Estate. 
Beaton's  Appeal. 


Jan.  12. 


Executors  and  administrators — When  not  liable 
to  surcharge —  Vessel — Insurance — Neglect  of 
executor  to  insure —  When  not  negligence, 

A  testator  by  his  will  desired  that  a  vessel  belong- 
ing to  hia  estate,  and  which  was  then  uniusared, 
should  be  retained  bj  his  heirs.  After  hia  death  the 
TesKfl  waa  sailed  hy  a  husband  of  one  of  the  heira, 
and  tlie  profits  pajd  to  the  exeoutors,  who,  at  the  rc- 
qne.st  of  the  widow  and  heirs,  effected  no  inaorance. 
The  vessel  waa  subaeqaentljr  lost : 

Heldf  that  the  executors  were  not  anrchargeable 
with  the  value  of  the  vessel. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This  was  an  appeal  from  the  decree  of  the 
Court  sustaining  exceptions  to  the  report  of  an 
auditor  appointed  to  audit  the  account  of  the 
executor  of  the  will  of  William  Johnson,  de- 
ceased. 

It  appeared  from  the  testimony  before  the 
auditor,  that  the  decedent,  William  Johnson,  was 
in  his  lifetime  the  owner  of  a  certain  schooner 
engaged  in  the  coasting  trade.  He  acted  as  her 
captain,  and  ran  her  without  having  her  insured. 
By  his  will  he  directed  his  executors — 


**To  paj  the  interest  on  a  claim  against  my 
schooner,  A.  G.  Cattell,  whenever  the  same  may  fall 
due,  and  to  pay  aa  much  of  the  claim  aa  they  conve- 
niently can  do  with  the  money  in  their  hands.  I 
desire  the  said  vessel  to  be  retained  by  my  heirs; 
and  should  my  executors  think  they  can  sell  her  to 
advantage— that  is,  for  what  she  is  really  worth — I 
direct  them  to  do  so  ;  bnt  should  they  not  be  able  to 
do  so,  I  direct  her  to  be  retained  by  my  heirs,  the 
heira  of  my  body." 

The  schooner  was  afterward  run  by  a  son-in- 
law  of  the  decedent,  and  the  profits  turned  over 
to  the  executors. 

On  December  14, 1854,  the  executors  filed  their 
first  account,  in  which  they  charged  themselves, 
inter  alia,  with  the  value  of  the  vessel — $4000. 
This  account  was  audited  and  confirmed.  The 
vessel  was  subsequently  lost,  she  being  still  unin- 
sured. On  February  14,  1861,  Jacob  C.  White, 
surviving  executor,  filed  the  present  account,  in 
which  he  claimed  a  credit  for  four  thousand  dol- 
ars,  the  appraised  value  of  the  vessel.  There 
was  evidence  that  the  executor  had  abstained 
from  insuring  at  the  request  of  the  widow  and 
legatees,  and  that  the  cost  of  insurance  would  be 
from  12  to  15  percent.  The  auditor  .reported  as 
follows  :  "  It  seems  the  owner  of  the  vessel  never 
insured,  and  testimony  of  a  conflicting  character 
was  taken  as  to  the  custom  of  insuring  such  ves* 
sels.  As  a  question  of  law,  your  auditor  is  of 
the  opinion  that  it  was  the  duty  of  the  executor 
to  have  insured.  The  owner,  in  neglecting  to 
insure,  and  in  deciding  to  take  all  risks,  was  re- 
sponsible  only  to  himself.  Not  so  with  an  exe- 
cutor. He  is  required  by  law  to  account  to 
others  for  all  he  does  in  the  conduct  of  an 
estate." 

The  auditor  therefore  decreed  that  the  above 
item  of  $4000  should  be  stricken  from  the  credit 
side  of  the  account. 

To  this  report  the  accountants  excepted,  be- 
cause the  auditor,  in  effect,  charged  them  with 
the  loss  of  the  vessel  and  its  value.  The  Conrt 
below  (O'Brien,  J.,  delivering  the  opinion)  sus- 
tained the  exceptions,  saying :  '*  The  schooner 
was  not  left  in  the  charge  of  the  executors,  but 
was  sailed  by  Captain  Williams,  a  son-in-law  of 
decedent  .  .  .  The  owner,  the  decedent,  in  his 
lifetime  never  insured  the  schooner.  .  .  .  It  was 
in  the  testimony  before  the  auditor  that  the  widow, 
the  legatees,  and  Captain  Williams,  requested  the 
executor  not  to  have  the  schooner  insured.  .  .  . 
No  facts  are  furnished  us  that  will  warrant  ns  in 
saying  that  this  accountant  was  guilty  of  negli- 
gence in  not  effecting  an  insurance.  Nor  has 
any  law  been  cited  establishing  it  as  his  duty  to 
insure.  .  .  .  We  think  the  auditor  erred  in  not 
allowing  the  credit  taken  for  the  value  of  the 
schooner,  and  direct  the  report  to  be  corrected  by 
such  allowance." 

The  legatee  took  this  writ,  assigning  for  error 
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the  refusal  of  the  Court  to  charge  the  executors 
with  the  value  of  the  vessel. 

Aaron  Thompson,  for  appellants. 

An  executor  is  bound  to  protect  perishable  pro- 
perty of  the  estate.  He  is  not  a  voluntary  bailee, 
but  one  fur  hire  or  compensation,  and  his  compen- 
sation is  oftentimes  measured  by  the  degree  of 
trouble,  risk,  and  vigilance  he  encounters  and 
exercises.  The  accountant  was  guilty  of  supine 
negligence  in  risking,  without  any  insurance  upon 
the  schooner,  the  coasting  perils  from  fire  and 
water,  storm  and  flood. 

No  testimony  was  brought  up,  nor  was  there 
any  before  the  Orphans'  Court ;  and  when  it  was 
stated  by  the  learned  Judge  that  the  executors 
were  requested  by  the  widow  and  legatees  not  to 
insure,  it  was  mere  obiter  dictum.  Therefore,  the 
finding  of  the  auditor  upon  the  facts  should  not 
be  disturbed. 

Gilberts  App.,  28  Sm.  266. 

Oeo.  Junkin,  for  ap|)ellee. 

Whether  the  executors  were  in  duty  bound  to 
insure,  was  a  question  of  wisdom  and  prudence 
under  all  the  circumstances  of  the  case.  It  is  not 
a  question  of  law,  as  the  auditor  supposed,  but 
one  of  fact ;  and  he  has  not  reported  a  single  fact 
to  show  negligence. 

An  executor  is  not  to  be  charged  with  a  loss 
except  in  a  clear  case. 

MoNair'aApp.,4R.  147. 
Calhonu'a  Est.,  6  W.  185, 

In  the  present  cose  the  executors  consulted  the 
widow  and  legatees,  and  they  urged  him  not  to 
insure.  Under  these  circumstances  it  would  be 
very  unjust  to  hold  the  executors  for  the  loss  of 
the  schooner. 

Jan.  22.  The  Court.  The  Judge  below  found 
the  fact  expressly  that  the  widow  and  heirs  of  the 
decedent  requested  the  executor  not  to  insure  the 
vessel,  and  that  the  decedent  himself  was  not  in 
the  habit  of  insuring,  and  also  that  the  vessel  was 
sailed  by  a  son-in-law,  the  husband  of  one  of  the 
heirs,  so-called,  to  whom  the  vessel  was  bequeath- 
ed, if  not  sold. 

Under  these  circumstances  it  would  be  a  hard- 
ship to  hold  the  executor  guilty  of  gross  negli- 
gence in  not  insuring.  The  fact  that  the  son-in- 
law  returned  the  freights  earned  to  the  executor, 
who  accounted  for  them  faithfully,  does  not  vary 
the  fact,  as  to  negligence,  under  the  circumstances 
stated. 

Decree  affirmed,  with  costs  to  be  paid  by  the 
appellant,  and  appeal  dismissed. 

Pkb  Curiam.     Williams,  J.,  absent 

rSee  Ewing*!  KRlate,  2  Weekly  Notes,  31 ;  Derby- 
shire's EsUte,  Id.  344.] 


July,  '76, 20.       Jones  v.  Preyer.       Jan.  18, 1877. 

Amendments — Act  o/l 4  March,  1 872 — Omission 
to  file  declaration —  When  cured  by  verdict 
and  judgment — Practice, 

In  debt  on  a  bond  plaintiff  filed  a  copy  of  the  in- 
strutnent  but  no  d»*o1aration.  Defendant  pleaded  nil 
debetj  and  a  trial  was  had,  reflnltiug  in  a  verdict  for 
plaintiff,  on  which  the  Court  below  entered  Judgment. 

Held,  that  nnder  the  Act  of  14th  March,  1872,  the 
rerdict  oould  not  be  set  aside  for  want  of  a  declaration, 
and  that  the  Court  below  having  had  the  power  to 
order  the  filing  of  a  declaration  after  verdict,  the 
Supreme  Court  would  consider  such  amendment  made. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Debt  by  Jones,  the  assignee  of  a  bond  against 
Freyer,  the  maker  of  it.  Plaintiff  filed  a  copy  of 
the  bond  and  subsequently  a  rule  to  plead.  The 
defendant  pleaded  payment  and  nil  debet,  and  the 
plaintiff  filed  a  replication. 

A  trial  was  had,  which  resulted  in  a  verdict  for 
the  plaintiff  for  $922.50. 

The  defendant  moved  in  arrest  of  judgment 
because,  (1)  no  declaration  was  filed;  (2)  there 
was  no  issue  for  the  jury  to  try;  (3)  there  was 
nothing  on  the  record  showing  for  what  cause  of 
complaint  the  jury  rendered  their  verdict. 

The  Court  below  dismissed  this  motion  in  arrest 
of  judgment,  and  entered  judgment  for  the  plain- 
tiff on  the  verdict.  The  defendant  took  out  this 
writ,  assigning  for  error,  the  dismissal  of  his 
motion  and  the  entry  of  judgment. 

McElwee,  for  plaintiff  in  error. 

There beingno  declaration  in  this  case,  no  issue 
was  raised  by  the  pleadings,  and  nothing  was 
tried  by  the  jury. 

In  Whitall  u  Morse  (5  S.  &  R.  358),  it  is 
said  "  a  verdict  will  not  aid  the  want  of  conside- 
ration in  the  declaration  in  an  action  of  assump- 
sit." 

In  Griffin  v.  Pratt  (3  Conn.  572),  it  is  said 
''  the  omission  to  allege  a  matter  in  the  pleadings 
essential  to  the  action,  unless  it  may  be  implied 
from  the  allegation  made,  is  never  cured  by  the 
verdict."     See  also  — 

Tidds'  Practice,  Amer.  Notes,  vol.  2,  p.  918. 

Jerome  Carty,  for  defendant  in  error. 

The  Act  of  2 1  March,  1 806  (Purdon's  Dig.  68, 
pi.  1),  applies  to  such  a  case  as  this.'*' 
Allen  V.  Irvin,  1  S.  &  R.  555. 

*  This  Act  provides  that, "  In  all  actions  brought  or 
hereafter  to  be  brought  in  the  several  Courts  of  this 
Commonwealth,  no  verdict  shall  be  set  a-ide  by  reason 
of  the  want  of  a  declaration  or  plea,  or  from  defective- 
ness or  indefinitene^B  in  the  form  of  said  verdict,  bnt 
the  Court  in  which  snch  verdict  shall  have  been  ren- 
dered Phall  have  power  at  any  time  to  direct  the  filing 
of  a  declaration,  the  entering  of  a  plea,  and  the  filiui< 
of  all  such  descriptions  or  amended  description,  if  in 
an  action  of  ejectment,  as  in  the  judgment  of  the  Couit 
shall  make  the  pleadings  and  record  conform  to  what 
wad  tried  before  the  Jury  and  found  by  the  verdict.** 
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Jan.  29.  The  Court.  The  Act  of  14th 
March,  1872,  §  1  (Brightlj's  Purd.  Dig.  p.  TO,  pi. 
7),  cures  the  alleged  error  in  this  case.  It  was 
in  the  power  of  the  Court  under  that  Act  to  order 
a  declaration  to  be  filed.  After  verdict,  and  in 
this  Court  the  practice  is  to  consider  an  amend- 
ment as  made,  which  is  of  course  as  in  this  case. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.y  absent. 


July,  *76, 78.        Palmer  v.  Paul.  Jan.  18. 

Mechanic's   lien  —  Irregularities  in   claim  — 

When  not  inquired  into,  after  trial  on  the 

merits. 

Error  to  Court  of  Common  Pleas  No.  4,  of 
Philadelphia  County. 

Scire  facias  sur  mechanic's  claim  filed  by  D. 
V.  Paul  against  Emma  Palmer,  owner  or  re- 
puted owner  and  contractor,  for  work  done  and 
materials  furnished  for  and  about  tho  alteration 
and  repair  of  a  brick  house  No.  1118  Vine  Street. 

Pleas,  nil  debet,  se^oflf,  payment  with  leave, 
etc. 

The  claim  was  filed  against  Emma  Palmer,  but 
in  the  body  of  the  claim  she  was  by  a  clerical 
error  described  as  Emma  V.  Paul,  owner  or  re- 

f)uted  owner,  etc.  There  were  also  certain  irregu- 
arities  in  the  bills  of  particulars  for  work  alleged 
to  have  been  done  by  sub-contractors,  such  bills 
failing  in  some  instances  to  set  QUt^  particularly 
the  items,  and  particular  kind  and  amount  of  cer- 
tain work  and  material  charged  for,  specifications 
of  which  had  not  been  furnished  to  the  defendant. 

On  the  trial  the  defendant  requested  the  Court 
to  charge  that  the  error  in  the  name  of  the  de- 
fendant, in  the  body  of  the  claim,  was  fatal,  and 
that  the  charges  in  the  claim  of  the  sub-contrac- 
tors were  invalid  in  not  setting  forth  the  items. 
The  Court  declined  these  points,  and  charged  that 
the  proof  must  be  directed  to  the  items  in  the 
claim,  and  must  be  satisfactory  to  the  jury. 

Verdict  and  judgment  for  plaintiff.  Defendant 
took  this  writ,  assigning  for  error  the  refusal  of 
the  Court  to  charge  as  requested. 

John  A.  Clark,  for  plaintiflf  in  error. 

Thomas  J,  Diehl,  for  defendant  in  error. 

Jan.  29.  The  Court.  There  was  a  trial  on 
the  merits  in  this  case,  and  sufficient  evidence 
to  establish  the  debt  claimed.  Mere  irrognlari- 
ties  in  the  filing  of  the  lien  will  not  be  inquired 
into  after  such  a  trial.  There  was  no  question 
of  the  invalidity  of  the  entire  lien,  as  being  filed 
out  of  time,  or  against  the  wrong  property. 

We  discover  no  errors  to  be  corrected. 

Pkr  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 

[(y.  Moore  v.  Hotel  Co.,  ante,  289.] 


Jan.  '76,  302.       Prevost  V.  Gorrell. 


Jan.  18. 


Jurisdiction  —  Venue —  Pleading  — Local  and 
transitory  actions — Action  on  the  case  for 
nuisance  to  real  estate — Act  qf  4  March^ 

1862. 

An  action  on  the  case  for  Id  juries  in  the  natnre  of  a 
nnisanco  to  land,  la  local. 

Error  to  Court  of  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Case  by  Prevost,  the  lessee  of  Centralia  Col- 
liery, in  Columbia  County,  against  Gorrell,  the 
lessee  of  an  adjoining  colliery,  to  recover  damages 
for  injuries  suffered  by  plaintiff  by  reason  of  water, 
filth,  and  rubbish,  flowing  into  his  colliery  from 
the  colliery  of  defendant.  The  action  was  brought 
in  Philadelphia  County,  and  the  question  raised 
in  the  Court  below,  by  a  demurrer  to  a  plea  to  the 
jurisdiction,  was  whether  the  action  was  local, 
and  therefore  confined  to  the  county  where  the 
lands  were  situated. 

The  Court  below  decided  that  the  action  was 
local,  and  entered  judgment  for  the  defendant  on 
the  demurrer.  The  pleadings,  arguments  of  coun- 
sel, and  opinion  of  Hare,  P.  J.,  are  fully  set 
forth  in  the  report  of  the  case  in  the  Court  below, 
.2  Weekly  Notes,  440.  Plaintiflf  took  this  writ 
of  error,  assigning  for  error  the  entry  of  judg- 
ment for  defendant. 

George  TF.  Biddle  and  A.  Sydney  Biddle 
{Lin  Bartholomew  with  them),  for  plain tiif  in 
error. 

Benjamin  Harris  Brewster  and  Rudolph  M, 
Schick  (A,  P.  Spinney  and  James  Ryon  with 
them),  contra. 

Jan.  29.  The  Court.  The  opinion  of  the 
learned  Court  l)elow,  and  the  Act  of  4th  March, 
1862,  §  1  (1  Brightly^s  Purd.  Dig.  44,  pi.  10), 
render  it  unnecessary  to  discuss  the  question  pre- 
sented in  this  record.  We  are  of  opinion  that 
action  on  the  case  for  what  would  be  a  nuisance 
to  land,  is  local. 

Per  Curiam.  Judgment  affirmed.  Wil- 
liams, J.,  absent. 


July,  '76,  107 


Enderiss  v.  Harkness. 


Jan.  18. 


Will — Devise — Active  trust — Execution  — De- 
vise of  property  until  cestui  que  trust  should 
attain  a  certain  age — When  not  sufficient  to 
prevent  a  sale  under  execution- against  him. 

By  her  will  a  testatrix  devised  to  H.,  in  trust  for 
her  son  M.,  his  heirs  and  assignees,  oertain  hoases  nn- 
til  M.  should  attain  the  age  of  tweuty-five  years.     8he 
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farther  provided  that  should  M.  die,  before  attaining 
that  agt?,  wiihont  lawfal  issue,  the  hoose  should  be 
sold  hy  h^'r  executor,  and  the  proceeds  paid  to  oertain 
institutions.  She  also  directed  her  executor  to  keep 
the  hnii»(«H  in  good  repair  and  appointed  H.  her  execu- 
tor and  guardian  of  her  son  M.  After  her  death  and 
when  M.  was  twenty -two  years  of  age,  one  of  the  houses 
was  levied  on  and  sold  under  a  judgment  against  him. 
lu  ejectment  by  the  parchaser: 

HelfK  that  the  will  created  no  tm«t  sufficient  to  pre- 
vent the  sale  of  the  premises  as  the  property  of  H. 
under  the  execution  against  him. 

Error  to  the  Court  of  Common  Pleas  No.  1, 
of  Philadelphia  County. 

Ejectment  by  Thomas  Harkness  afic&inst  G.  F. 
Euderiss,  Lewis  Mayers,  and  J.  13.  Michaels, 
to  recover  a  property  on  the  west  side  of  Lan- 
CHster  Street  forty  feet  west  of  Marion  Street. 
Plea,  Nut  guilty. 

At  the  trial  the  plaintiff  showed  a  good  title 
in  Louisa  Mayers  at  the  time  of  her  death.  He 
then  offered  in  evidence  a  copy  of  her  will,  dated 
31  Jan.  1868,  proved  20  July,  1869,  under 
which  the  executor  was  directed  among  other 
things  to  divide  the  lot  fronting  on  Keefe  Street, 
80  a9  to  exteud  the  yards  of  five  houses  fronting 
on  Lancaster  Street  and  leave  an  alley  way  ;  and 
to  pay  off  the  ground  rents  on  the  estate  as  soon 
aa  there  were  sufficient  funds  to  spare  for  that 
purpose  without  injury  to  any  of  the  parties  in- 
terested in  the  will.  After  a  devise  of  the  pro- 
perty on  Keefe  Street  to  Mary  Norris,  the  will 
conlaiuedthe  following  clause  : — 

^  i  give,  devise,  and  bequeath  to  Jamt^s  Homer  in 
trust  fur  ray  adopted  sou  l^ewis  Mayers,  his  heirs,  aud 
a^Hiuns  all  my  remaining  real  estate  to  wit  [describing 
the  five  properties  on  Lancaster  Street,  ont^ of  which 
was  the  property  in  suit],  niitil  my  adopte<i  son  Lewis 
Mayers,  attains  tlie  age  of  twenty-five  years.  Should 
the  aforesaid  Lewis  Mayers  die  before  he  attains  the 
age  of  twenty-five  years,  and  without  lawful  issue  or 
heirs,  then  the  aforesaid  five  houttes  and  lots  of  ground 
shall  be  sold  by  my  executor  at  public  sale,  without 
application  to  any  court  for  that  purpose,  and  the  net 
proceeds  divided  equally,  to  wit,  one-third  to  the 
Komau  Catholic  Orphans*  Asylum,  one-third  to  the 
Protestant  Orphans'  Asylnm,  aud  one-third  to  the 
Union  School.  1  desire  after  my  decease  that  my  exe 
cator  will  keep  the  above  five  houses  in  good  repair. 

And   I  hereby   nominate  and    appoint 

James  Homer,  of  the  city  of  Philadelphia,  executor  of 
this  my  last  will  aud  testament ;  and  I  hereby  nomi- 
nate aud  appoint  my  executor  guardian  of  my  adopted 
80n  Lewis  Mayers.     .    .*' 

The  plain tifif  then  showed  that  he  had  hecome 
the  purchaser  of  the  pro(»erty  iu  suit  at  a  sheriff's 
sale,  under  a  judgment  against  Mayers.  It  was 
admitted  that  at  the  time  of  this  sale  Mayers  was 
only  twenty-two  years  old. 

The  defendant  requested  the  Court  to  charge, 
that  under  the  above  will  Mayers  hud  no  estate  in 
the  land,  legul  or  equitable,  which  could  be  sold  by 
execution  on  a  judgment  against  him  ;  that  under 
the  will  there  was  an  active  trust  which  remained 


in  the  trustee  until  Mayers  arrived  at  the  age  of 
twenty-five  years,  and  that,  Mayers  not  having 
arrived  at  that  age,  no  title  passed  by  the  sheriff's 
sale.  The  Court  refused  so  to  charge,  aud  di- 
rected the  jury  to  find  for  the  plaintiff,  reserving 
the  question  of  law  raised  in  the  defendant's  point. 
Judgment  on  the  reserved  point  was  subsequently 
entered  for  the  plaintiff,  and  the  defendants  took 
out  this  writ,  assigning  for  error,  inter  alia,  the 
refusal  of  the  Court  to  charge  as  requested,  and 
the  entry  of  judgment  for  the  plaintiff  ou  the  re- 
served point. 
Edgar  E,  Petit,  for  the  plaintiff  in  error. 
Horner  was  made  executor  and  also  trustee 
and  guardian.  As  executor  certain  duties  only 
were  imposed  upon  him,  but  the  will  is  silent  on 
the  subject  of  collecting  rents.  Such  a  duty  does 
not  devolve  on  an  executor  as  such,  and  conse- 
quently must  be  performed  by  a  trustee.  Horner 
thus  had  active  duties  to  perform.  However 
slight  those  duties  may  be,  the  trust  must  be  sus- 
tained. 

Ashhurstw.  Given,  6  W.  &  S.  323. 

Kay  V.  Scates,  1  Wr.  31. 

Bamett's  Appeal,  10  Wr.  392. 

8hankland's  Appeal,  11  Wr.  113. 

Bulm's  Appeal,  7  Sno.  504. 

Parker's  Appeal,  11  Sm.  484. 
There  was  an  intention  to  protect  the  estate 
against  the  improvidence  of  the  adopted  son,  and 
to  carry  out  this  intention  the  trust  should  be  up- 
held. 

Vaux  V,  Parke,  7  W.  &  S.  19-26. 
The  duties  imposed  by  the  will  leave  it  un- 
certain who  was  to  perform  them,  and  the  law 
will  distinguish  as  to  the  duties  of  executor,  trus- 
tee, and  guardian. 

Keeping  the  property  in  repair  is  a  duty  for  a 
trustee. 
H.  Mclntxjre,  for  defendant  in  error. 
To  Horner,  as  trustee  for  Mayers,  was  given 
no  right  to  receive  rents,  etc. ;  no  discretion,  and 
the  property  was  not  given  so  as  not  to  be  liable 
for  the  debts  of  Mayers,  who  took  a  fee  under  the 
will. 

Preston  on  Estates,  pp.  277  and  278. 

Nicholson  r.  Bettle,  7  Sui.  384. 
As  trustee  Horner  hud  no  active  duties. 

Phillips*s  Appeal,  2  Wbeklt  Notis,  483. 

Ashharst's  Appeal,  1  Id.  410. 

Jan.  29.  Thk  Court.  We  discover  no  trust 
in  this  case  such  as  would  prevent  a  judicial  sale 
of  the  premises  as  the  property  of  the  defendant 
in  the  execution  referred  to. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.y  absent. 
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C.  p.  No.  1.       Nachod  v.  Kunkel.  Feb.  3. 

Affidavit  of  defence — Sufficiency — Release, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  for  goods  sold  and  delivered. 

The  affidavit  of  defence  set  forth  that  the  goods 
were  purchaKcdfor  the  purpose  of  furnishing  the 
premises  called  South  Broad  Street  Schutzen 
Park.  That  after  the  purchase,  the  plaintiff 
agreed  with  defendant  that  if  she  would  execute 
a  bill  of  sale  of  the  good-will  and  fixtures  of  the 
said  park  to  one  Walters,  and  if  he  would  assume 
defendant's  indebtedness,  then  the  plaintiff  would 
accept  the  said  Walters  as  his  debtor,  in  lieu  of 
the  defendant,  and  release  her  from  any  further 
claim,  and  that  the  defendant  had  executed  such 
a  bill  of  sale  to  Walters,  and  he  bad  agreed  to 
assume  the  indebtedness. 

McEeehan,  for  rule. 

Though  defendant  executed  the  bill  of  sale,  she 
failed  to  carry  it  out  by  a  delivery  of  possession. 

McKinley,  contra. 

The  agreement  was  to  execute  the  bill  of  sale. 
For  a  failure  to  comply  with  the  contract  of  sale, 
Walters  had  a  right  of  action,  but  defendant  had 
done  all  she  agreed  to  in  order  to  entitle  her  to  a 
release  from  the  present  plaintiff. 

Rule  discharged. 


C.  P.  No.  1.  Tunis  et  al,  v.  Baker  et  al.  Feb.  3 
Pleading —  I'he  pendency  of  an  attachment  exe- 
cution does  not  prevent  the  entry  of  judgment 
for  plaintiff— It  cannot  he  pleaded  in  bar  or 
abatement — It  may  be  specially  pleaded. 
Rule  to  strike  off  special  plea. 
Assumpsit  for  work  and  labor  done  under  con- 
tract. 

The  declaration  contained  a  special  count  and 
the  common  counts.  Fleas,  Non-assumpsit,  set 
off,  payment  with  leave,  etc.,  and  a  special  plea 
setting  forth  "a  pending  attachment  execution 
again  St  the  defendants  as  garnishees  of  plaintiff." 
Replication,  non-sol vit,  no  set- off,  and  issue. 

The  plaintiff  subsequently  obtained  the  present 
rule. 

Stone,  for  the  rule. 

The  special  plea  is  either  surplusage,  or  else  it 
is  insufficient  in  not  setting  forth  the  name  of 
plaintiff  in  the  attachment.  It  is  contrary  to  all 
practice  to  allow  a  pita  to  be  upon  the  record 
that  is  not  traversable. 


[Peirce,  J.    The  pendency  of  the  attachment  is 
no  bar  to  the  prosecution  of  your  claim.]* 
Price,  contra. 

By  filing  a  general  replication,  the  plaintiffs 
waived  their  right  to  object  to  the  special  plea. 
Such  a  plea  is  adniissible  to  place  the  facts  upon 
the  record,  thereby  giving  notice  of  the  claim  and 
enabling  the  Court  to  mould  the  judgment  so  as 
to  protect  all  parties. 

Kase  V.  Kase,  10  Casey,  128. 
Brown  v,  Scott,  1  Sua.  362. 
Derham  v.  Berry,  5  Phila.  475. 
Rule  discharged. 

*  'See  Federal  cades  in  1  Weekly  Notes,  Index,  tit, 
"Attachment."] 


©rpjahs'  Court 


Steger's  Estate.  Oct.  24, 1876. 
Estate  to  wife  until  second  marriage,  with  power 
of  appointment — Power  to  mortgage  for  debts 
of  testator — Mortgage  by  minor — Re-acknowl- 
edgmen  t  without  consideration —  Commissions^ 
when  forfeited. 

Sur  exceptions  to  adjudication. 

The  testator  by  his  will  directed  aa  follows : — 

"  My  wife  shall,  after  my  decease,  be  the  sole  heir 
of  my  entire  property;  she  shall  administer  every- 
thing to  her  best  knowledge  and  ability,  and  she  shall 
have  the  fight  and  aathprity  to  dispose  of  said  pro- 
perty entirely  or  partially  if  she  should  deem  it  to 
her  own  and  to  onr  children's  advantage.  She  shall 
have  the  right  of  providing  for  her  own  decease  to 
dispose  by  will  of  onr  common  property  in  favor  of 
onr  beloved  children  or  their  heirs  in  eqaalor  unequal 
portions,  as  she  may  see  fit  and  proper ;  and  in  caH<9 
all  onr  children  should  die  without  heirs  before  tlin 
decease  of  my  wife,  then  and  then  only,  she  shall  hare 
the  right  to  dispose  of  our  common  jftoperty  iu  favor 
of  other  relatives  or  individuals." 

In  the  succeeding  clause,  testator  provided,  'M'n 
case  my  wife  should  marrj  again,  the  above  provision 
of  this  my  will  shall  be  so  altered  that  she  shall  re- 
ceive one-third  of  my  property  as  prescribed  by  law, 
and  the  remaining  two-thirds  shall  be  divided  in 
equal  portions  among  our  surviving  children  or  their 
heirs." 

The  decedent  left  a  widow  whom  he  appointed 
executrix,  and  four  children,  three  of  whom  were 
minors.  After  her  husband's  death  Mrs.  S  eger 
executed  a  mortgage  to  one  Reyenthaler,  a  cred- 
itor of  the  testator,  and  to  whom  she  had  also 
become  indebted,  both  of  which  debts  the  mort- 
gage was  made  to  secure.  It  was  executed  by 
the  widow,  by  her  son  who  was  of  age,  and  by  a 
married  daughter,  a  minor,  whose  husilmnd  also 
joined  in  its  execution.     When  the  daughter  be- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


369 


came  of  age,  she  and  her  husband  re-acknowl- 
edged the  instrument  Mrs.  Steger  shortly  after 
remarried. 

The  personalty  proving  insnificient  to  pay  the 
debts  of  the  estate,  an  order  for  the  sale  of  real 
estate  was  granted.  The  auditor  appointed  to 
distribute  the  fund  arising  from  the  sale  refused 
payment  of  the  mortgage  executed  to  Reyen- 
thaler,  holding  that  the  daughter,  being  a  minor, 
could  not  bijid  her  interest  thereby,  and  a  re- 
acknowledgment  by  herself  and  husband  after  she 
became  of  age  was  void  and  inoperative  for  want 
of  consideration. 

Among  the  real  estate  sold  was  a  property 
8n1>ject  to  a  mortgage  to  a  building  association, 
and  at  the  time  of  testator's  death  a  balance  on 
the  mortgage  remained  unpaid.  The  purchaser 
of  the  mortgaged  premises,  at  the  instance  of  the 
executrix,  paid  this  balance,  %nd  the  mortgage 
was  satisfied  of  record.  He  claimed  to  be  reim- 
bursed out  of  the  fund,  which  the  auditor  refused, 
holding  that  the  purchaser  had  bought  subject  to 
the  mortgage,  and  thereby  made  the  debt  his  own. 

The  auditor  also  refused  to  allow  commissions 
to  the  executrix  on  account  of  carelessness  aud 
ill  attention. 

To  these  findings  exceptions  were  filed  on  be- 
half of  the  mortgage  creditor  and  the  accountant. 

Shapley  and  Ledyard^  for  exceptants. 

Jamts  D.  Lee,  for  accountant. 

Nov.  18.  The  Court,  after  stating  the  facts 
in  the  case,  said : — 

"It  will  be  seen  that  while  the  testator  gives 
to  his  wife  the  absolute  disposition  of  his  estate, 
yet  it  is  upon  condition  that  she  remain  his  widow, 
for  he  expressly  declares,  that  in  case  of  her  mar 
riage  the  previous  provision  made  for  her  *  shall 
be  80  altered  that  she  shall  receive  one-third  of 
my  property  as  prescribed  by  law.'  The  quantity 
of  her  estate  being  limited,  the  executrix  had  no 
authority  to  convey  or  encumber  the  estate  with- 
out proceeding  in  the  manner  provided  by  law, 
and  obtaining  the  sanction  of  the  proper  court, 
whereby  the  interests  of  all  ])arlies  would  be  pro- 
tected. She  was  a  trustee  for  herself  and  chil- 
dren (Waller  v.  Quigg,  6  Watts,  87),  the  trust 
being  determined  by  her  marriage,  which  took 
place  in  July,  lb74,  shortly  after  executing  the 
last  mortgage.  It  is  clear  testator  never  contem- 
plated that  bis  widow  should  have  the  unre- 
stricted power  to  mortgage  hii  entire  real  estate, 
apply  the  proceeds  to  her  own  purposes,  imme- 
diately thereafter  remarry,  and  despoil  his  chil- 
dren of  their  inheritance.  She  having  assumed 
an  authority  not  conferred  by  the  will,  the  natural 
coDsequences  must  fall  upon  those  who  dealt  with 
her.  For  it  is  equally  incumbent  upon  a  mort- 
gagee to  be  assured  of  the  validity  of  his  mort- 
gage, as  for  a  vendee  to  accept  only  a  good  and 
marketable  title  from  his  vendor.  Until  the  mar- 
VuL.  III.— 24 


riage  of  executrix  the  children  of  testator  had  but 
an  estate  in  expectancy,  and  those  who  joined  in 
the  mortgages  with  her  of  course  could  only 
create  a  lien  upon  their  undividrd  share.  While, 
therefore,  the  mortgages  executed  by  testator's 
son,  with  the  executrix,  would  be  entitled  to  pay- 
ment out  of  his  share  of  the  fund  realized  by  the 
sale  for  payment  of  debts,  according  to  their  pri-^ 
ority,  yet  the  mortgage  in  which  testator's 
daughter  joined,  she  being  at  the  time  a  minor' 
and  a  feme  covert,  is  void  as  to  her.  In  Schra- 
der  V.  Decker  (9  Barr,  14)  it  is  held  that  a  deed 
by  an  infant  feme  covert,  executed  during  infancy, 
and  regularly  acknowledged,  though  dated  after 
she  became  of  age,  is  void.  Here,  neither  tho 
minor,  nor  her  husband,  received  any  considera- 
tion for  the  mortgage;  it  was  not  to  secure  his 
indebtedness,  which  in  Chandler  v.  McKinley  (6 
Michigan  Reports,  217)  was  held  to  render  the 
mortgage  absolutely  void,  but  was  given  to  se- 
cure a  debt  of  testator,  and  also  an  antecedent 
debt  of  the  executrix.  And  although  the  minor, 
after  attaining  lawful  age,  re-acknowleilged  the 
mortgage,  under  a  threat  of  the  mortgagee  to  sell 
the  property  of  her  husband  under  an  execution, 
yet  the  re-acknowledgment  was  more  than  a  year 
subsequent  to  the  date  of  the  mortgage,  and  after 
the  premises  therein  described  had  been  sold  by 
order  of  court  for  payment  of  testator's  debts. 
The  re-acknowledgment,  therefore,  was  of  no 
avail,  and  could  not  give  to  the  instrument  an/^ 
binding  effect  as  against  the  daughter  of  testator 
or  her  representatives,  she  being  now  deceased.' 
Nor  was  it  such  a  ratification  of  even  a  voidable 
conveyance  or  contract  as  would  bind  an  infant 
after  becoming  of  age.  (Curtiu  v.  Patton,  11 
Sergeant  &  Rnwle,  311;  Smith  v.  Eisenlord,  2 
Phila.  Rep.  353.)  The  mortgagee  must  there- 
fore bo  remitted  to  his  remedy,  if  any,  upon  the 
bond  signed  by  the  husband  of  the  late  minor. 

**  Exceptions  were  also  filed  by  accountant  to 
the  refusal  to  allow  her  commissions.  As  has 
frequently  l)een  said,  compensation  is  allowed  to 
the  faithful,  not  the  unfaithful  trustee.  It  is  a 
reward  for  tneritorious  services,  or  onerous  labors 
and  responsibilities.  Negligence,  inattention,  and 
use  of  the  estate  for  personal  benefit,  though  un- 
accompanied with  fraud,  are  sufficient  to  deprive 
an  executor  or  other  trustee  of  all  compensation. 
In  this  case  the  executrix,  through  ignorance, 
inattention,  and  perhaps  improper  advice,  though 
not  chargeable  to  counsel,  has  mismanaged  tlie^ 
estate,  jeopardized  the  interests  of  her  children,, 
delayed  creditors,  and,  as  far  as  we  can  discover,  ! 
failed  to  perform  any  services  for  which  she  \^  en- 
titled to  compensation  out  of  the  estate.  These- 
exceptions  are  therefore  dismissed. 

"It  also  appeared  that  testator  In  hb  lifetime^ 

had  executed  a  mortgage  to  a  building  associa-. 

I  tiun,   which  constituted  the   first   eucu^mbr^iuv^ . 
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upon  his  reul  estate.  Subsequently  to  the  sale 
for  payment  of  debts,  the  purchaser,  at  the  request 
of  accountant,  paid  the  balance  due  upon  the 
mortgage,  and  it  was  satis6ed  of  record.  At  the 
audit  he  and  accountant  both  claimed  that  the 
oraount  paid  should  be  allowed  out  of  the  fund, 
but  the  claim  was  rejected.  If  the  accountant 
had,  out  of  the  personal  estate  of  testator,  and 
prior  to  the  sale,  satisfied  the  mortgage,  she 
would  have  been  entitled  to  a  credit  therefor,  as 
having  discharged  a  debt  of  testator,  or  if  she 
liad  advanced  her  own  moneys  for  the  purpose, 
she  would  have  been  subrogated  to  the  rights  of 
the  creditor ;  bnt  the  balance  due  upon  the  mort- 
gage having  been  paid  by  the  purchaser,  the  pay- 
ment was  in  liquidation  of  his  own  debt,  as  the 
sale  for  payment  of  debts  did  not  discharge  the 
mortgage.  The  claim  for  reimbursement  was 
therefore  properly  disallowed. 

"  The  exceptions  having  been  in  part  sustained, 
the  adjudication  will  be  corrected  in  the  decree 
filed  herewith,  and,  as  modified,  is  confirmed." 

OpiuioQ  by  Hanna,  J. 


Mealey'B  Estate.  Nov.  20, 1876. 
Will — Demand  f(/r  issue — Form  of  issue  on  ap- 
])€alfrom  Register — Practice — What  consti- 
tutes sufficient  acknowledgment  of  will — 
Probate  of  will — What  proof  sufficient — Un- 
due influence. 

Sur  appeal  from  Register,  and  demand  for  an 
issue. 

Margaret  Mealey  died  April  24th,  1875,  leav- 
ing a  will  dated  June  26th,  1867,  which  was 
duly  admitted  to  probate.  An  appeal  was  taken 
from  the  decision  of  the  Register  admitting  the 
will  to  ])robate,  upon  the  ground  of  undue  influ- 
ence, testamentary  incapacity,  and  insufficient 
execution  of  the  paper. 

It  apf)eared  that  Miss  Mealey's  eyesight  was 
weak,  and  on  that  account  she  depended  very 
much  upon  Mrs.  Lentz  (the  principal  devisee  under 
the  will).  The  will  was  in  the  hand-writing  of 
the  execntor,  Mr,  J.  S.  Snyder,  and  was  signed 
with  testatrix's  mark.  Mr.  Snyder  called  the 
witnesses  in  to  attest  the  will.  The  sole  sur- 
viving witness  declared  herself  unable  to  remem- 
ber anything  that  occurred  at  the  time  except 
her  own  signing  ond  her  husband's,  and  that 
the  will  was  not  read  to  Miss  Mealey  in  their 
presence. 

As  to  Dndae  influence,  there  was  evidence  to 
show  that  the  will  had  been  executed  by  the  tes- 
tatrix while  under  the  influence  of  passion  against 
her  heir-at-law  and  nephew,  Mr.  Baum,  excited 
by  the  executor  Mr.  Snyder,  who  acted  as  Miss 
Mealey 's  business  agent.  Mr.  Snyder  had  treated 
Mr.  Baum  unjustly,  as  Mr.  Baum  alleged,  in  some 


bnsiness  transactions  with  Miss  Mealey,  and 
Baum  complained  to  Miss  Mealey  that  he  was 
swindled.  Miss  Mealey  became  very  angry,  and 
said  immediately  afterwards  that  she  meant  to 
make  a  will,  that  Mrs.  Lentz  was  as  near  to  her  as 
Baum  was,  because  she  had  been  with  her  so 
many  years.  No  evidence  of  testamentary  inca- 
pacity was  produced. 

A.  31.  Burton,  for  the  appellants. 
It  is  incumbent  upon  the  parties  propounding  a 
will  to  prove  it  free  from  suspicion,  and  that  it 
was  the  free  act  of  the  testator. 

Harrison  v.  Rowan,  3  W.  C.  C.  R.  680. 

Boyd  V.  Boyd,  16  Sm.  283. 
A  will  must  be  proved  by  two  witnesses;  sepa- 
rately and  completely  by  each  one. 

Derr  r.  Greenawalt,  26  Sm.  239. 

Charles  v.  Huhar,  28  Sm.  448. 
There  ought  in  a  case  like  this  to  be  proof  that 
the  will  was  read  over  to  the  testatrix,  and  that 
she  knew  and  approved  the  contents  of  the  will. 

Davis  p.  Roge  s,  1  Hortt^ton  (Del.),  44. 

Hastilow  r.  Stohie,  L.  R.  1  Prob.  &  Div.  64. 

Watterson  v.  Wattersou,  1  Head.  1. 

A.  V.  Parsons,  contra.  No  fact  is  stated  in 
the  petition  before  the  Register  why  the  will 
should  be  set  aside.  A  mere  allegation  that  the 
paper  is  not  a  will  is  insufiBcient. 

Canffman  r.  Loug,  2  Wbeklt  Notes,  695. 

To  avoid  a  will  upon  the  ground  of  undue  in- 
fluence, the  constraint  mnst  act  on  the  testator'^ 
mind  at  the  time  of  making  the  will.  A  man 
may,  by  fair  argument  and  persuasion,  induce 
another  to  make  a  will  in  his  favor. 

Burton,  in  reply.  The  credibility  of  Mr.  Sny- 
der is  in  question,  and  that  is  a  question  for  a 
jury  ;  therefore  we  have  a  right  to  an  issue. 

[D WIGHT,  J.  Ilow  would  you  frame  your 
issue  for  the  jury  ?] 

Whether  the  paper  purporting  to  be  a  will  is 
the  legally  executed  will  of  Margaret  Mealey. 

December  9, 1 87  6.  The  Court.  In  disposin  g 
of  this  appeal  from  the  decision  of  the  register  in 
admitting  ilie  will  of  decedent  to  probate,  and  of 
the  demand  for  an  issue  to  determine  its  validity, 
we  have  not  been  unmindful  of  the  wise  determi- 
nation of  the  Supreme  Court,  as  announced  by 
Paxson,  J.,  in  Cauflfman  u  Long  (2  Weekly 
Notes,  695,  and  33  Legal  Intelligencer,  212). 
It  is  there  said:  '*The  growing  disposition  of 
courts  and  juries  to  set  aside  last  wills  and  testa- 
ments, and  substitute  in  lieu  thereof  their  owd 
notions  as  to  what  a  testator  should  do  with  his 
property,  is  not  to  be  encouraged."  And  **  where 
a  man  has  sufficient  memory  and  understanding 
to  make  a  will,  and  such  instrument  is  not  the 
result  of  undue  influence,  but  is  the  uncontrolled 
act  of  his  own  mind,  it  is  not  to  be  set  aside 
in  Pennsylvania  without  sufficient  evidence,  nor 
upon  any  sentimental  notions  of  equality." 
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Ills  alleged,  as  grounds  for  the  appeal  and 
demand  for  an  issue,  that  the  paper-wrlung  ad- 
mitted to  probate  is  not  the  last  will  and  testa- 
ment of  decedent;  that  before  and  at  the  time  of 
its  execation  she  was  not  of  sufficient  mind, 
memory,  and  understanding  to  make  a  will ;  that 
decedent  did  not  make,  execute,  or  publish  in  due 
form  of  law  said  paper-writing  as  her  last  will 
and  testament;  and  that  the  alleged  will  was 
procured  by  undue  influence,  imposition,  and 
duress.  According  to  proper  practice  the  appel- 
lants should  have  ])re8ented  the  form  of  the  issues 
they  demanded ;  but  in  their  petition  mere  naked 
allegations  are  made,  leaving  the  Court  to  deter- 
mine, after  argumentand  examination  of  a  ponder- 
ous volume  of, testimony,  not  only  whether  there 
is  cause  shown  for  an  issue,  but  its  form,  and  the 
particular  questions  to  be  6ui)raitted  to  a  jury,  to 
be  the  subjects  of  future  consideration.  Not- 
u  ithstanding  this  irregularity,  we  have  considered 
the  allegations  of  appellants  as  embodying  the 
issues  demanded.  We  therefore  find  they  present 
issues  both  of  law  and  fact  But  the  former  are 
solely  within  the  province  of  the  Court,  and  the 
latter,  only,  to  be  passed  upon  by  a  jury.  So  far 
ns  they  relate  to  the  execution  of  the  will  by 
testatrix,  we  have  no  doubt  that  all  the  require- 
ments of  the  law  were  complied  with,  and  the 
will  properly  executed.  The  testatrix,  through 
want  of  education,  was  unable  to  write,  but  was 
able  to  read  until  within  three  or  four  years  prior 
to  her  death,  when  her  vision  became  much  im- 
paired. She  therefore  signed  the  paper-writing 
Ly  making  a  mark  or  cross,  in  the  presence  of 
three  witnesses,  two  of  whom  were  subscribing 
witnesses.  One  of  the  latter  having  subsequently 
died  in  the  lifetime  of  testatrix,  upon  proof  of  his 
signature,  together  with  the  testimony  of  the  sur- 
viving witness,  the  will  was  admitted  to  probate. 

Upon  the  testimony  of  this  witness  being  taken 
before  the  examiner,  it  appeared  that  after  the 
lapse  of  more  than  eight  years  she  could  not  re- 
member seeing  testatrix  use  the  \)ei\  or  make  her 
mark,  but  recollected  distinctly  being  called  upon 
to  witness,  together  with  her  husband,  the  exe- 
cution of  the  will ;  that  testatrix  stated  she  had 
made  her  will,  and  requested  them  to  sign  their 
names  to  it,  which  they  thereupon  did,  in  the 
presence  of  testatrix,  the  executor,  and  of  each 
other.  The  contents  of  the  will  were  not  read 
over  to  testatrix  in  the  presence  of  subscribing 
witnesses,  nor  was  this  necessary.  But  prior  to 
the  execution,  and  before  testatrix  requested  the 
attendance  of  the  witnesses,  the  contents  of  the 
will  were  read  to  her  by  the  executor.  It  is  not 
requisite  that  the  subscribing  witnesses  should 
actually  see  the  testator  write  his  signature  or 
mark  to  be  bis.  And  although  there  be  sub- 
scribing witnesses,  yet  if,  as  in  this  case,  one  be 
dead  at  the  date  of  probate,  and  the  survivor, 


through  lapse  of  time  or  defective  memory,  fail 
to  testify  to  all  the  circumstances  attending  the 
execution  of  the  will,  yet  where  the  attestation 
is  fully  proved,  the  law  will  presume,  in  the  ab- 
sence of  fraud  or  imposition,  that  all  the  requi- 
sites of  a  valid  execution  were  observed.  (Vernon 
V.  Kirk,  6  Casey,  218;  McKee  v.  White,  14 
Wright,  334.) 

After  a  careful  examination  of  the  testimony, 
we  are  unable  to  discover  any  evidence  of  undue 
influence,  imposition  or  duress.  The  testatrix, 
although  apparently  uneducated,  was  possessed 
of  considerable  intelligence  and  familiarity  with 
business  affairs.  Nor  is  there  any  evidence  of 
mental  incapacity.  On  the  contrary,  as  long  as 
her  physical  strength  permitted,  she  personally 
attended  to  the  management  of  her  estate,  and 
from  her  force  of  character,  there  was  little 
probability  of  her  mind  being  operated  upon  to 
dispose  of  her  property  in  any  other  direction 
than  the  one  which  her  judgment  approved  and 
inclination  prompted.  Her  will  was  prepared 
by  the  executor  at  her  request,  and  without  the 
knowledge,  solicitation,  or  suggestion  of  any 
one,  and  after  its  execution,  remained  in  the 
custody  of  the  executor  for  nearly  eight  years, 
during  all  which  period  testatrix  had  constant 
opportunities  of  revocation,  had  she  been  so  dis- 
posed. And  this  fact  alone  is  almost  conclusive 
in  disposing  of  the  allegation  of  undue  influence. 
But  in  addition,  as  has  been  well  settled,  even  if 
there  is  any  evidence  of  undue  influence  in  the 
procurement  of  the  will,  it  must  be  shown  to  exist 
at  the  time  of  the  execution,  and  must  be  a 
present  restraint,  operating  on  the  mind  of  the 
testator  in  the  very  act  of  making  the  testament, 
(Will  of  Ellen  De  B.  Shaw,  1  Weekly  Notes 
332.)  Here  the  occurrences  proved  as  constitut- 
ing undue  influence  all  transpired  months  prior 
to  the  date  of  the  will.  In  view  of  the  testi- 
mony, it  would  not  only  be  unjust,  but  contrary 
to  established  precedent,  to  sustain  this  appeal. 

The  demand  for  an  issue  is  therefore  refused, 
the  appeal  dismissed,  and  appellants  are  ordered 
to  pay  the  costs. 

Opinion  by  Hanna,  J. 


Frey's  Estate.      Dec.  18, 1876. 

Lunatic — CommiUee — One  who  has  been  found 
a  lunatic  under  an  inquisition  in  the  Common 
FleaSf  may  not  present  a  petition  in  the  Or- 
phans^ Court,  votwithstanding  thai  a  traverse 
to  the  inquisition  is  pending  and  undetermined 
in  the  Common  Pleas — Jurisdiction  of  Com- 
mon Pleas  over  estate  of  lunatic — Practice. 

DecedenVs  estate — When  jurisdiction  of  Or- 
phans^  Court  ceases,  and  that  of  Common  Pleas 
attaches. 

Sur  petition  for  an  allowance,  and  answer. 
Sophia  Frey  filed  a  petition  against  the  exe- 
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cutora  of  her  mother's  estate  for  an  allowance 
for  her  support.  It  appeared,  hj  th«  record  of 
the  Court  of  Common  Pleas  No.  2,  that  the  pe- 
titioner had  been  adjudged  a  lunatic,  and  a  com- 
mittee of  her  estate  had  been  appointed.  This 
finding  of  the  jury  had,  however,  been  traversed, 
and  the  traverse  is  still  undetermined. 

The  executors,  in  their  answer,  denied  the  right 
of  the  petitioner  to  file  the  petition. 

Flint,  for  the  petitioner. 

Hopple,  contra. 

Jan.  6.  The  Court.  The  estate  of  decedent 
having  been  accounted  for  by  her  executors,  their 
account  came  in  to  be  audited,  and  a  balance 
found  to  be  in  accountant's  hands  was  awarded 
to  petitioner.  It  is  the  office  of  the  Orphans' 
Court,  when  an  account  is  before  it  for  audit  and 
adjustment,  to  ascertain  the  expenses  of  adminis- 
tration, and  then  to  determine  such  claims  as 
creditors  may  make  against  the  estate.  Up  to 
this  point  the  estate  is  that  of  the  decedent. 
When  the  cost  of  administration  has  been  settled, 
and  claims,  if  any,  allowed,  the  balance  ceases  in 
law  to  be  the  estate  of  the  decedent,  and  becomes 
the  estate  of  the  heirs  or  other  parties  succeeding 
in  interest  The  award  or  decree  of  distribution 
is  in  the  nature  of  a  judgment,  which  fixes  the 
legal  title  of  the  new  owners. 

The  balance  in  the  executors'  hands  thus  be- 
came the  property  of  Sophia  Frey.  But  she  has 
been  found  by  due  process  of  law  to  be  a  lunatic, 
and  the  Court  of  Common  Pleas,  in  pursuance  of 
its  statutory  powers,  has  appointed  a  committee 
of  her  person  and  estate.  The  committee,  by 
virtue  of  his  office,  has  the  management  of  the 
real  and  personal  estate  of  the  lunatic  The  in- 
quisition of  lunacy  has  been  traversed.  But  this 
does  not  supersede  the  powers  of  the  committee ; 
for,  by  the  Act  of  June  13,  1836,  §  13  (Purd. 
982,  pi.  16),  **it  shall  be  lawful  fur  the  Court" 
of  Common  Pleas,  '*  notwithstanding  any  traverse 
that  may  be  pending,  to  make  such  orders  touch- 
ing the  care  and  custody  of  the  person  and 
managemeirt  and  safe  keeping  of  the  estate  of 
any  person  so  found  to  be  a  lunatic  as  they  shall 
think  necessary  and  proper." 

In  our  opinion  this  statute  causes  the  jurisdic- 
tion of  the  Court  of  Common  Pleas  to  attach  to 
the  balance  now  in  the  disposition  of  this  Court, 
and  it  is  our  duty  to  respect  the  authority  of  that 
tribunal,  and  to  co-operate  in  making  it  efficient. 
Should  we  grant  the  petition  of  Sophia  Frey,  we 
should  exercise  that  control  over  the  fund  which, 
as  it  seems  to  us,  can  now  be  exercised  only  by 
the  Court  of  Common  Pleas.  ATe  must,  there- 
fore, refuse  the  petition. 
Opinion  by  Dwiqht,  J. 


e.  S-  Circuit  ©ourt— 


April,  '75,  45.  Oct.  4, 1876. 

Jnillard  v.  Bemington. 

A  special  plea  in  assumpsit,  averring  that  the 
contract  was  entered  into  in  another  Staie,  by 
the  law  of  which  it  was  usurious,  is  in  Penri" 
sylvania  good  on  special  demurrer 

Sur  demnrrer  to  special  plea. 
Assumpsit  upon  a  promissofy  note  for  $8120, 
made  by  Beckman  Remington  to  the  order  of  A . 
D.  Juiilard.  Special  plea :  That  the  contract 
was  a  usurious  one ;  that  it  had  been  made  in  the 
State  of  New  York  and  was  therefore  subject  to 
the  law  of  that  State,  which  provided  that  all 
contracts  for  a  greater  rate  of  interest  than  sevea 
per  cent,  per  annum  should  be  wholly  void. 

Demurrer,  on  the  ground  that  the  special  plea 
amounted  to  the  general  issue. 

A.  Sydney  Biddle  and  R.  C.  McMurtrie,  for 
the  demurrer,  argued  that  the  plea  was  argumen- 
tative in  that  it  merely  went  to  show  that  there 
was  no  legal  promise,  and  amounted  to  a  generul 
denial  of  the  plain tiflTs  cause  of  action  as  declart'd 
on.  Evidence  in  support  of  the  alleged  defence 
would  be  admissible  under  the  general  issue,  and 
in  such  case  a  plaintifl^is  not  required  to  submit 
to  a  sjiecial  plea,  which  on  special  demurrer  is 
bad. 

Hallett  t;.  Dowdall,  18  Q.  B.  16. 

Morgan  r.  Pwbrer,  3  Biiig.,  N.  C.  457. 

Dawson  v.  Pynsent,  4  YeateB,  349. 

Stauabnry  v.  Marks,  4  Dall.  130. 

Gow  V.  Walcott,  10  Barr,  43. 

Beala  v.  See,  Id.  66. 

Frank  C.  Fallon  and  John  Fallon,  contra. 
That  the  contract  was  made  in  New  York,  and 
that  the  New  York  law  is  different  from  that  iu 
this  State,  were  properly  pleaded  specially. 
Stephen  on  Pleading,  285-9. 
Mostyu  v.  Fabrigas,  2  Sm.,  L.  C.  1037. 
1  Chitty  on  Pleading,  214-221. 
Van  Auken  r.  Dunning,  3  Webklt  Notbb,  15. 
Sirawu  v.  Park,*  1  Phila.  Rep.  178. 

Thb  Court  (McKennan  and  Cadwalader, 
JJ.)  entered  judgment  for  the  defendant  on  the 
demurrer. 

(No  opinion.) 

*  [In  the  statement  by  Sharswood,  J.,  of  the  mio 
in  regard  to  special  pleading,  in  the  report  of  this  oaite 
in  1  Phila.  Rf'p.t  there  is  an  accidental  ouiissiou  of  the 
word  not.    Bee  8  Leg.  Int.  63,  1851.] 


Digitized  by 


Google 


"WEEKLY  KOTES  OF  CASES. 


878 


Weekly  Notes  of  Cases. 


Vol.  III.]    THURSDAY,  MARCH  1,  187T.     [No.  2S. 


^ujJteme  Court, 


Jan. 


'75,  203.  Jnn.  19, 1877. 

Manle  et  aL  v.  Stokes  et  al. 


Legal  tender — Old  ground-rent  payable  in  "cur- 
rent silver  money  of  the  United  Slates^^ — Ten- 
der of  silver  dimes  insufficient. 

A  groand-rnnt  created  in  1806  was  payable  in 
**ourreut  silver  mtiiiey  of  the  United  States.*'  In 
1875  the  tenant  tendered  an  instalment  of  the  rent  in 
silver  dimes: 

Ileid,  that  the  tender  was  inpnfficient,  it  being  pay- 
able only  in  silver  money  of  the  United  States  wliioh 
at  the  time  of  payment  is  a  legal  tender  for  the  amount 
of  the  rent. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Covenant  by  Stokes  et  al,  against  Harrison  et 
a  I,  to  recover  two  instalments  of  ground-rent, 
due  January  1  and  July  1,  1875,  under  a  certain 
ground-rent  deed  made  by  James  Pemberton  and 
wife  to  the  defendants,  dated  Dec.  3,  liiU6,  "Re- 
Borving  a  yearly  ground-rent  of  $100  current  sil- 
ver money  of  the  United  States,  payable  half 
jearly."  Returns  of  nihil  habet,  posting  and 
advertising,  were  made  by  the  sheriff.  The  terre- 
tenant,  Maule,  filed  an  affidavit  of  defence  setting 
forth  that  he  had  tendered  to  the  plaintiffs,  upon 
their  demand  for  payment,  the  amount  of  the 
instalment  due  January  1,  1875,  with  interest 
thereon  to  the  time  of  the  tender,  and  the  amount 
of  the  instalment  due  July  1,  1875,  on  the  duy  it 
liecame  due,  l)oth  in  "current  silver  money  of  the 
United  States,"  which  (in  order  to  raise  fairly  the 
real  question  between  the  litigants)  the  affidavit 
admitted  '*  was  in  silver  coins,  coined  at  the  Mini 
of  the  United  Slates,  of  the  denomination  of  one 
dime  each,  and  that  many  of  said  coins  were  so 
coined  since  the  2 1st  day  of  February,  1853." 

The  terre-tenant  obtained  a  rule  to  show  cause 
why  the  money  tendend  should  not  be  paid  into 
Court,  which  was  discharged  (2  \Veekly  Notks, 
332),  and  a  rule  taken  by  plaintiffs  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence, 
was  made  absolute. 

The  defendants  took  this  writ  of  error,  assign- 
ing for  error  the  entry  of  said  judgment. 

N.  H.  Sharpless,  for  plaintiffs  in  error. 

At  the  time  of  the  creation  of  the  ground-rent 
in  this  case,  the  United  States  Statute  of  April 
2, 1792  (Brightly's  Dig.  Laws  U.  S.  p.  151,  pi.  1) 


was  in  force,  providing  for  a  gold  and  silver 
coinage  from  eagles  down  to  half  dimes,  each  and 
all  to  be  a  legal-tender  for  debts  of  any  amount 
whatever.  Matters  so  continued  until  the  Act  of 
18th  June,  1837  (Id.,  p.  152).  when  the  weight  of 
the  silver  coins  was  slightly  altered,  but  the  new 
coins  down  to  half  dimes  were  again  declared  legal 
tenders  in  payment  of  debts  for  any  amount. 
This  so  remained  until  the  21st  of  February,  1853 
(with  the  exception  of  the  passage  of  an  inter- 
mediate Act  of  March  3d,  1851,  authorizing  the 
coinage  of  three  cent  pieces,  not  to  be  a  legal 
tender  for  more  than  thirty  cents),  when  an  Act 
of  Congress  was  passed,  the  first  section  again 
changing  the  weight  of  the  silver  coins  of  the 
denomination  of  half  dollars  and  less,  the  second 
section  of  which  declared  that  silver  coins  issued 
in  conformity  with  the  first  seiaion,  should  be 
legal  tender  in  payment  of  debts  not  exceeding 
five  dollars  (Act  21  Feb.  1853,  Brightly's  Dig. 
Laws  U.S.,  152,  pi.  13).  It  is  under  this  last  Act 
that  the  difficulty,  if  any,  arises.  If  these  silver 
coins,  coined  by  the  United  States  at  the  Mint 
thereof,  and  put  in  general  circulation  from  that 
place  under  the  Act  of  February  21st,  1853,  are 
not  "  current  silver  money  of  the  United  States," 
what  are  they  ?  The  silver  dollars  with  the  ex- 
ception of  the  new  trade-dollar,  which  is  not  a  legal 
tender,  have  disappeared,  there  being  a  profit  in 
recoining  them  into  the  smaller  coins.  The  result 
is  that  the  half  dollar  and  smaller  coins  issued 
under  the  Act  of  Februrary  21st,  1853,  are  not 
only  the  "  current"  but  they  are  the  only  **  silver 
money  of  the  United  Slates,"  and  if  we  cannot 
pay  in  them  we  must  pay  in  gold. 

John  O.  Johnson,  for  defendants  in  error. 

We  submit  that  tlie  tender  was  insufficient. 

(1)  The  contract  was  to  pay  in  dollars,  not  in 
dimes, 

(2)  The  tendered  dimes  were  not  money. 

We  contt#id  that  the  grantor  stipulated  foi 
something  which  should  be  **  money,"  and  that 
silver  dimes,  by  the  Act  of  12lh  February,  1873, 
c.  131,  §  15,  are  declared  not  to  be  within  that 
category.* 

The  legal  tender  Acts  are  inapplicable  to  this 
contract,  because  of  its  being  one  for  coined  money, 
and  by  these  Acts  debts  payable  in  one  species  of 
coined  money  are  solvable  in  any  coins  which  are 
legal  tenders.  There  is  no  unreversed  case,  how- 
ever, which  holds  that  a  debt  solvable  in  coined 
money  may  be  paid  in  such  silver  coins  as,  beyond 
$5  in  amount,  have  never  been  monetized  by  any 
of  the  Acts  which  provided  for  their  issue. 

Much  is  made,  by  the  defendant,  of  the  word 

♦  The  provisions  of  §  15,  Act  12  February,  1873,  are 
embraced  in  sect.  3586  Rev.  Stat.  U.  S.,  which  r^ads  as 
loUows:  "The  silver  coins  of  the  United  States  s^  hall 
be  a  legal  tender  at  their  nominal  value  for  any  amount 
not  exceeding  five  dollars  iu  any  one  payment."  ' 
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**  current,"  but  the  construction  be  places  upon 
it  denies  any  force  to  the  quality  of  "  money" 
also  stipulated  for.  Had  the  deed  called  for  dol- 
lars *•  current  silver,"  there  might  be  room  for  his 
contention  ;  but  it  went  far  l)eyond  that  require- 
ment. So  long  as  the  silver  tendered  was 
"  money,"  the  covenantee  agreed  to  take  it,  but 
no  longer. 

Jan.  29.  The  Court.  The  words  in  this 
ground-rent  deed  mean  such  current  silver  money 
of  the  United  States  as  will,  at  the  time  of  the  len- 
der, lawfully  pay  a  sum  of  one  hundred  dollars,  the 
amount  of  the  rent  reserved.  The  reservation 
was  of  money,  not  of  specific  pieces,  and  therefore 
the  contract  could  not  mean  that  which  was  not 
competent  money,  at  the  will  of  the  debior,  to  pay 
the  debt.  Dimes  were  not  competent  money  at 
the  will  of  the  debtor  to  pay  a  debt  of  this  sum 
at  the  time  of  the  tenders.  The  tenders  there- 
fore were  not  good. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 

[The  above  decision  practicallj  overrnles  that  of 
the  Court  of  Common  Pleas  No.  4,  in  Kohler  v.  Parrlsb, 
2  Wbbklt  Notes,  488,  in  which  it  wad  held  that  a 
mortgage  created  in  1846,  for  the  p.ijinent  of  $5000  in 
lawful  silver  monej  of  the  United  States,  could  be 
paid  in  silver  half  dollars. 

For  a  table  of  the  Acts  of  Congress  regulating  the 
values  of  gold  and  silver  coins,  see  Morris  v,  Ban- 
croft, 1  Wbbklt  Notbs,  223.  J 


July  '75,  47  to  49,  97  to  104. 

MiUett  V.  Allen. 


Jan.  12,  1877. 


Mechanic's  lien — Materials  furnished  indis 
criminately  to  several  houseit  under  an  en  lire 
contract — Bight  to  apportion  amount  due  on 
each  house,  and  file  separate  liei^  therefor — 
Houses  situated  in  different  blocks — Evi 
dence — Book  entries — Admiasihility  in  evi 
dence  when  not  designating  the  materials  fur- 
nished to  each  house. 

Where  materials  are  furnished  indisoriminatelj  for 
a  number  of  houses,  under  an  entire  contract,  the 
material  man  has  the  right  to  apportion  the  amount 
due  on  each  house  and  to  file  separate  liens  therefor 

Whether  the  right  of  apportionment  exists  where 
the  houses  do  not  adjoin  but  are  situated  iu  different 
blocks,  not  decided. 

On  the  trial  of  a  scire  facias  upon  a  separate  appor- 
tioned lien,claimant'8  book  of  original  entries,  contain- 
ing entries  of  the  items  fnrnished  to  all  the  buildings 
without  designating  the  precipe  materials  furnished  to 
each  building,  is  admissible  in  evidence. 

Error  to  tbe  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

hcire  facias  sur  mechanic's  claims  filed  by 


William  S.  Allen  &  Co.  for  materials  furnished 
for  tbe  construction  of  eleven  honses  imder  an 
entire  contract  with  Fonrose  Millett,  tbe  owner. 
The  houses  were  in  two  blocks,  one  of  five  and 
the  other  of  six  houses.  The  houses  in  each 
block  adjoined  ench  oiiier,  but  the  blocks  were 
separated  by  a  large  intervening  space  of  ground. 
Claimants  filed  a  separate  lien  against  each  bouse. 
Annexed  to  each  clHim  was  a  bill  of  particulars 
to  the  amonnt  of  $3022.40,  at  the  end  of  which 
was  an  averment  of  the  following  character : — 

The  materials,  etc.,  mentioned  in  the  foregoing  bill 
of  particulars  were  furnished  for  and  used  aboat  the 
joint  construction  as  W'  11  of  the  building  mentioue>i 
in  the  annexed  lien,  as  of  ten  buildings;  three  of 
which  are  adjoining  buildings,  situate  on  the  south 
side  of  Diamond  Street,  commencing  at  the  distance  of 
36  feet  6  inches  east  of  Third  Street.  Two  of  which 
adjoin  the  herein  described  building  to  the  south,  and 
five  of  which  are  adjoining  buildings,  situate  on  the 
east  side  of  Third  Street,  commencing  at  the  distance 
of  212  feet  3J  inches  south  of  Diamond  Street ;  and  of 
all  of  which  the  said  Fonrose  Millett  is  the  owner  or 
reputed  owner  and  contractor ;  and  against  all  of  whii-'i 
buildings  a  lieu  Is  file<l  to  the  present  June  Term,  1872, 
of  this  Court ;  and  th^  annexed  lien  is  filed  for  an 
equally  apportioned  pro  rata  of  the  above  sum  of 
$3022.40. 

Writs  of  scire  facias  were  issued  on  each 
claim,  and  the  cases  were  tried  together.  On  the 
trial  (l)efore  Mitchell,  J  )  claimant's  book  of 
original  entries  was  offered  iu  evidence,  containing 
the  following  entry  : — 

Fonrose  Millett's  houses  on  Third  Street  below  Dia- 
mond and  Diamond  below  Third. 

Then  followed  tbe  items  set  forth  in  tbe  bilU 
of  particulars.  Defendant  objected  to  the  book 
because  the  entries  did  uot  designate  the  precise 
materials  furnished  to  each  house.  Objection 
overruled.  Exception.  The  defendant  waived 
any  question  on  the  facts  of  the  case,  but  requested 
the  Court  to  charge,  **  that,  as  each  claim  filed  does 
not  designate  the  specific  materials  furnished  on 
ihecredit  of  the  house  described  in  the  scire  facias, 
the  verdict  must  be  for  the  defendant."  The 
Court  declined  so  to  charge,  and  directed  the  jury 
to  find  for  the  plaintiff. 

Verdict  and  judgment  for  plaintiff  in  each  case 
for  the  amount  of  the  respective  claims.  Defend- 
ant took  this  writ,  assigning  for  error  the  admis- 
sion of  the  book  account  and  the  refusal  of  the 
Court  to  charge  as  requested. 

David  W.  Sellers  and  William  A,  Mander- 
son,  for  plaintiff  in  error. 

The  *'  kind  and  amount  oy  aiaterials  furnished" 
to  each  house  are  not  set  iorih.  This  makes  the 
claim  incurably  defective. 

Act  of  June  16,  1836,  Purd.  Dig.  1032,  pi.  43. 
Singerly  v,  Cawley,  2  Cas.  248. 

In  cases  in  which  the  same  owner  is  erecting 
several  houses,  the  material  man  must  furnish  an 
apportioned  claim  under  the  Acta  authorising 
such  claims* 
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Purd.  Dig.  1033,  pi.  41,  42,  43. 

Tajlor  V,  Moutgomery,  8  Harris,  445. 

Fitzpatrick  p.  Allen,  2  Weekly  Notks,  265. 
In  the  case  of  Davis  v,  Farr  (I  Har.  168),  the 
adjoining  hoases  belonged  to  separate  owners  and 
no  joint  claims  could  be  filed. 

George  W,  Thorn  (with  whom  was  Bowers) j 
contra. 

The  Acts  anthorizing  joint  liens  are  not  im- 
perative, and  notwithsumding  these  statutes  the 
material  roan  ma  j  still  file  separate  claims  whether 
the  buildings  are  contiguous  or  not. 

Peiiuook  V.  Hoover,  5  Kawle,  813. 
lu  the  present  case  a  joint  lien  conld  not  have 
been  filed,  for  the  reason  that  an  intervening  space 
which  was  not  annexed  to  either  block  of  build- 
ings separates  them  from  each  other.  This  is  well 
settled. 

Chambers  v.  Yarnall,  3  H.  265. 

Goepp  V.  Gatrieer,  11  C.  130. 

Fitzpatrick  v.  Alien,  2  Weekly  Notes,  265. 
The  question  then  recurs:  Where  materials  are 
furnished  indiscriminately,  under  one  contract,  to 
two  or  more  buildings  which  do  not  adjoin,  in 
what  form  is  the  mechanic  to  obtain  the  benefit 
of  the  statutes  which  authorize  a  claim  to  be  filed 
for  materials  which  are  furnished  for  or  about  the 
erection  of  every  building  ? 

It  is  evident  that  he  must  file  a  several  claim 
against  each  building,  and  designate  the  amount 
which  he  claims  on  each,  as,  under  the  decisions, 
be  can  have  no  other.     See,  on  this  point — 

Davis  V.  Farr,  1  H.  167. 

Harper  r.  Keely,  5  H.  234. 
A  book  of  original  entries  charging  for  mate- 
rials delivered  to  two  or  more  buildings  would  be 
good  evidence  against  one.     This  has  been  every- 
day practice. 

'  Jan.  22.  The  Court.  The  book  account  was 
evidence  of  the  items  in  the  account,  and  was 
admissible. 

The  right  to  apportion  as  between  even  dif- 
ferent owners,  where  the  account  is  joint  and  fur- 
nished to  the  same  contractor  for  all  the  buildings 
indiseriminately,  and  to  file  separate  liens  there- 
for, is  settled  in  Davis  v.  Farr  (1  Harris,  167), 
and  Harper  v.  Keely  (5  Harris,  234). 

The  assignments  of  error  do  not  raise  the  qnes- 
tioD  whether  the  eleven  buildings  for  which  the 
bill  was  furnished  were  situate  in  different  blocks. 

We  see  no  error  in  the  record,  and  no  bill  of 
exceptions  was  taken  as  to  the  alleged  blocks. 

The  same  judgment  to  be  entered  in  each  case, 
eleven  cases. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 

[See  Rash  r.  Bank,  2  Wbkklt  Notes.  263;  Arm- 
brnst  p.  Galloway,  Id.  585  ;  Mooie  v.  Hotel  Co.,  anU^ 
28d.J 


Oct.  &  Nov.  '76.  40.  Nov.  23, 1876. 

Croasdell  v.  Tallant. 

Judgment  note —  Warrant  of  attorney  to  confess 
judgment — Jdnt  warrant  attached  to  a  joint 
and  several  obligation — Effect  of  the  death  of 
one  of  the  obligors — Judgment  against  the 
survivor — Modijficaiion  of  English  law  by 
Fennsylvania  legislation, 

A  jndgment  note,  containing  a  joint  and  several  ob- 
ligation but  with  only  a  joint  warrant  of  attorney,  was 
executed  by  three  persons,  one  of  whom  subdequently 
dieii. 

Heldy  that  the  warrant  of  attorney  was  not  revoked, 
hnt  that  judgment  could  be  entered  thereon  against 
the  survivors. 

Gee  V,  Lane,  15  East,  592,  not  followed. 

Pe^  Ccbiam.  The  tlteory  of  j  ndgments  according  to 
the  English  law  baa  been  so  greatly  changed  in  Penn- 
sylvania by  legislation, it  will  not  do  to  follow  English 
precedents  too  Implicitly.  We  must  treat  this  case  as 
one  to  be  governed  by  the  intent  of  the  warrant  rather 
than  by  the  English  decisions. 

Error  to  the  Common  Pleas  of  Crawford  Co. 

This  was  a  judgment  entered  in  the  Court  be- 
low upon  the  following  judgment  note: — 
$832.  Mbadvillb,  Pa.,  Dec.  6th,  1873. 

Six  months  after  date,  for  value  received,  ti?«,  or  either 
oJ^uSy  promise  to  pay  to  Miss  Jane  Tallant^  or  order, 
eight  hundred  and  thirty-two  dollars,  with  interest,  , 
money  borrowed^  and  in  case  of  default  of  payment  at 
matuiity,  an  additional  Jive  per  cent,  for  the  Attor- 
ney's fees  for  collection  of  the  same.  And  we  empower 
any  Attorney  of  Record  in  this  Commonwealth,  or 
elswhere,  to  appear  for  ua  and  coulee's  '  judgment 
against  vs  for  the  above  Fum,  together  with  the  6  per 
cent,  additional,  with  co^ts  of  suit,  release  of  errors, 
and  without  stay  of  execution  ;  and  for  value  receive<l 
do  waive  the  right  and  benefit  of  any  law  of  this  or 
any  State  exempting  property,  real  or  personal,  from 
sale,  and  if  levy  be  made  on  land,  do  also  waive  the 
right  of  inquisition,  and  consent  to  the  condemnation 
thereof,  with  full  liberty  to  sell  the  same  on  ii.  fa., 
with  release  of  errors  thereon. 

The  words  **  either  of  us^*  interlined  before  signing. 

Witness,  Joseph  Deuch.  Geo.  Gbay, 

John  T.  Croasdell, 
Doe  June  6th,  1874.  E.  B.  R.  Sackkt. 

(The  italics  represent  the  writing  in  the  note,  the 
rest  being  printed.) 

Gray  died  in  April,  1874.  Afterwards  judg- 
ment was  entered  upon  the  note  against  Croas- 
dell and  Saeket  as  survivors.  Croasdell  obtained 
a  rule  to  show  cause  why  it  should  not  be  stricken 
off  for  the  reason  "that  the  power  to  confess 
judgment  was  a  joint  power,  and,  after  the  death 
of  Gray,  did  not  authorize  the  entry  or  confession 
of  judgment  against  Croasdell  and  Saeket,  or 
either  of  them,  as  survivors." 

This  rule  was  discharged,  and  the  Court  be- 
low refused  to  strike  off  the  judgment.  Croas- 
dell took  this  writ,  assigning  for  error  such  re- 
tubal. 
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H.  L.  Richmond  &  Son,  for  plaintiff  in  error. 
The  note  and  the  power  to  confess  judgment, 
though  embodied  in  one  paper,  are  separate  and 
distinct  instruments.  And  the  power  being  joint 
only,  the  death  of  Groy  worked  its  revocation, 
and  there  was  no  authority  for  entering  judg- 
ment against  the  two  who  survived  or  eitiJier  of 
them. 

1  Trou.  &  Ha.  Pr.  401. 
Raw  V.  Alderpon,  7  Taunt.  453. 
It  makes  no  difference  that  the  note  is  several. 
This  point  is  expressly  decided  in — 
Gee  V.  Lane,  15  East,  592. 
If  the  makers  ofthis  note  had  intended  the  power 
,  to  be  several,  they  would  have  said  so  by  interlining 
the  words  "  or  either  of  us"  in  it  also.     But  not 
having  done  so,  there  is  no  better  established 
principle  than  that  the  intention  of  the  donor  of 
a  power  mnst  be  strictly  followed. 

Tiffany  &  BiiUard  on  Trusts,  &o.,  370. 

Thomas  Roddy  (J,  B.  Brawley  with  him), 
contra. 

The  obligation  given  by  defendants,  together 
with  the  warrant,  is  one  instrument,  and  must  be 
so  construed. 

Such  is  evidently  the  Intent  of  the  parties,  else 
why  should  "either  of  us"  have  been  interlined. 
Wherever  there  is  the  slightest  indication  of  in- 
tention to  create  a  severalty,  it  is  permitted  to 
alter  the  legal  result ;  and  it  is  the  duty  of  the 
Court  to  give  effect  to  every  instrument  accord- 
ing to  its  intent,  however  inartificially  it  may  be 
drawn. 

Be-*ore  et  al.  v.  Potter,  12  S.  &  R.  164. 
Woo<i  V.  Hummel,  4  Watts,  51. 

Taking  the  instrument  in  its  entirety,  we  may 
fill  in  the  ellipses,  and  fairly  arrive  at  its  true 
intent. 

Geddis  et  al.  v.  Hawks,  10  S.  &  R.  38. 

The  case  cited  by  the  plaintiff  in  error  (Gee  u 
Lane,  15  East,  592),  is  not  analogous  to  this 
case,  for  the  reason  that  the  bond  and  warrant 
there  were  separate  instruments.  And  even  if  it 
were  similar,  the  spirit  of  our  Courts  is  to  con- 
strue such  matters  more  liberally  than  is  done  in 
England.  An  agreement  to  pay  money,  signed 
by  two,  but  which  in  the  body  of  it  provides  for 
the  payment  by  one  of  them  only,  is  joint  and 
several. 

Klapp  V.  Kleckner,  3  W.  &  S.  519. 

The  same  principle  is  to  be  found  in — 
J       Kuisely  v,  Shenlierger,  7  Watts,  193. 
"       Leith  V.  Bush  et  al,,  11  P.  F.  Smith,  395. 

Nov.  24.  The  Court.  The  warrant  of  at- 
torney in  this  case  was  treated  as  joint  by  the 
plaintiff,  and  judgment  entered  against  the  two 
survivors.  The  obligation,  however,  was  joint 
and  several,  and  the  warrant  of  attorney  a  part 
of  it,  and  a  mere  continuation  of  the  instrument 
before  the  siguatures.     It  would  scarcely  be  a 


departure  from  its  true  intent  to  construe  the 
warrant  to  be  several  as  well  as  joint.  But 
treating  it  as  joint,  as  the  plaintiff  did,  we  are 
not  disposed  to  follow  the  English  case  of  Gee  v. 
Lane  (15  East,  592).  The  theory  of  judgments 
according  to  the  English  law,  has  been  so  greatly 
changed  in  Pennsylvania  by  legislation,  it  will  not 
do  to  follow  English  precedents  too  implicitly. 
The  Act  of  2l8t  March,  1772.  required  the  day 
of  the  month  and  year  to  be  noted  by  the  person 
signing  judgments,  and  gave  them  effect  only 
from  that  time,  contrary  to  the  custom  by  which 
they  related  to  the  first  day  of  the  term.  By 
the  Act  of  6th  April,  1830,  judgment  against  one 
of  several  joint  obligors,  copartners,  promissors, 
etc.,  shall  not  Imr  suit  against  those  not  served, 
nor  shall  amicable  confessions  bar.  By  the  Act  of 
August  2,  1842,  §  &,  judgments  against  defend- 
ants  at  different  times  are  made  valid,  and  a  scire 
facias  issued  to  revive  them  as  of  the  day  of  the 
last  entry.  And  by  the  Act  of  11th  April,  1848, 
§  5,  a  judgment  recovered  against  one  of  several 
copartners,  joint  and  several  obligors,  etc.,  with- 
out a  plea  in  abatement,  shall  not  bar  a  subse- 
quent suit  against  others  not  parties  ;  and  by  the 
3d  section,  the  death  of  one  of  the  defendants 
shall  not  discharge  his  estate.  Looking  then  to 
the  wide  departure  of  our  law  from  the  English 
rules  affecting  judgments,  and  also  to  the  fact 
that  the  Prothonotary  may,  under  the  Act  of 
1806,  enter  judgment  on  a  bond  and  warrant  of 
attorney  without  the  intervention  of  an  attorney 
and  confession  of  the  judgment,  we  must  treat 
this  case  as  one  to  be  governed  by  the  intent  of 
the  warrant  rather  than  by  English  dettisions. 

Per  Curiam.    Judgment  affirmed.  Wiluahs 
and  Mercue,  J  J.,  absent. 


Oct.  &  Nov.  '76,  244.  Nor.  16, 1876. 

CommoDwealth,'ex  rel.  Attorney-General,  v. 

Walter. 

Constitutional  law — Art.  VII L  §  9  o/  the  Con- 
stitution interpreted — Disqualification  ofoffi- 
ar  on  account  of  bnbtry  or  frauds  against 
the  election  laws — Quo  warranto — Preuious 
conviction  in  the  Quarter  Sessions  not  essen- 
Hal — Practice — Attorney- General  entitled  to 
the  writ  without  a  previous  rule  to  show 
cause. 

Under  Article  VIII.,  Section  9  of  the  Constitntion, 
a  quo  warrauto  may  i^sue  against  a  public  officer  for 
bribery,  fraud,  or  wilful  violatiou  of  any  election  law, 
aud  the  fact  of  bis  guilt  need  not  have  been  estMb- 
lished  by  a  conviction  in  the  Quarter  Sessions,  bat 
may  be  tried  in  the  proceedings  under  the  quo  war- 
ranto. 

When  the  Commonwealth   through  her  Attorney- 
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general  applied  for  a  writ  of  quo  warranto,  she  is  enti- 
tled to  it  without  a  previous  i  ule  to  tsUow  cause  ;  aliter 
as  to  a  private  relator. 

Error  to  the  Common  Pleas  of  Butler  County. 

Quo  warranto  issued  at  the  relation  of  the 
flfturney-general  opiinst  the  defendant,  George 
Walter,  requiring  him  to  show  by  what  warrant 
lie  claimed  to  use,  exercise,  and  enjoy  the  ofiBce 
of  high  sheriff  of  Butler  County. 

The  suggestion  of  the  attorney-general  charged 
that  defendant  was  a  candidate  for  the  office  in 
1 ST5  ;  that  he  was  returned  as  elected  thereto  at 
the  general  election  held  in  November  of  that 
rejir  ;  and  that  while  he  was  a  candidate  for  said 
office  he  "was  wilfully  and  corruptly  guilty  of 
hriljery,  fraud,  and  the  wilful  violation  of  the 
election  laws  of  this  Commonwealth."  The 
suggestion  then  proceeded  to  charge  specific  vio- 
lations of  the  election  laws,  and  the  further 
offence  of  perjury  in  taking  the  oath  of  office 
Upon  thB  filing  of  this  suggestion,  the  Court 
helow  entered  a  rule  on  respondent  to  show  cause 
why  a  writ  of  quo  warranto  should  not  issue. 
An  answer  was  filed  by  the  respondent  in  which* 
the  charges  set  forth  in  the  information  were 
specifically  denied. 

After  argument,  the  Conrt  l)elow  CBredin,  P. 
J.)  delivered  an  opinion,  holding,  tlmt  the  mis- 
chief intended  to  be  remedied  by  Articles  VII. 
and  VI I L  of  the  Constitution  was  that,  before 
its  adoption,  the  Governor  could  only  remove  an 
officer  for  misbehavior  in  office,  or  upon  conmc- 
Hon  of  an  infamous  crime,  and  it  had  been  held 
that  bribery  was  not  an  infamous  crime ;  that  to 
remedy  this,  the  seventh  article  of  the  Constitu- 
tion required  the  officer  to  take  an  oath  that  he 
had  not  committed  bribery,  and  provided  that  if 
he  should  \yQ  convicted  o^  having  sworn  falsely, 
he  should  be  guilty  of  perjury,  and  lie  disqualified 
from  holding  office;  that  perjury  being  an  infa- 
mous crime,  the  Governor  could,  upon  a  convic- 
tion under  this  article,  remove  the  officer  from 
office;  that  the  ninth  section  of  Article  VIII.* 
was  intended  only  to  extend  the  disqualification 
to  hold  office  to  unsucce.<sful  as  well  as  successful 
candidates,  who  should  commit  bribery,  but  was 
not  intended  to  dispense  with  the  necessity  of  a 
conviction  before  an  incumbent  could  be  deprived 
of  office.  The  Conrt,  therefore,  entered  the  fol- 
lowing decree  May  6,  1876  ; — 

*•  After  hearing,  the  Court  is  of  opinion  that 

♦  Art.  VIII.,  §  9  of  the  ConstitatioTi,  i3  an  foUowa : 
"  Anj  perMou  wbo  Bhall,  while  a  c.iudidate  for  oHiue, 
1»«  guilty  of  bribery,  fi*and  or  wilful  violatiou  of  any 
elfOtiun  law,  shall  be  forever  disqualified  from  holding 
auy  ofSce  of  tru:<t  or  profit  in  this  CommouweaItli,aiid 
any  person  oonvicted  of  wilful  violation  of  the  elec- 
tion laws,  ihall,  in  addition  to  any  penaltie:)  provided 
by  law,  be  deprived  of  the  right  of  suffrage,  abdo- 
Intely,  for  a  term  of  four  years/' 


defendant  should  be  legally  adjudged  guilty  of  the 
crimes  charged  in  the  information  before  proceed- 
ings can  be  instituted  to  remove  him  from  office, 
and  therefore  discharge  the  rule,  bnt  at  request 
of  Attorney  for  Commonwealth  do  direct  the 
writ  to  issue  pro  forma  a3  of  date  of  rule  to 
show  cause,  and  do  enter  judgment  quashing  the 
writ." 

The  Commonwealth  then  took  this  writ,  as- 
signing for  error  the  not  issuing  the  writ  of  quo 
warranto  on  the  suggestion  of  the  attorney-gen- 
eral, on  motion,  and  the  entry  of  judgment  quash- 
ing the  writ 

George  Lear,  attorney-general  (with  him  S. 
H.  Piernol  and  Thomas  Robinson)^  for  the  Com- 
monwealth. 

The  Act  of  14  June,  1836  (Pnrd.  Dig.  1206, 
pi.  2),  provides  that  writs  of  quo  warranto  may 
issue  in  case  any  person  shall  usurp,  intrude  into 
or  unlawfully  hold  or  exercise  any  office,  or  in 
case  any  person  duly  elected  or  appointed  to  any 
such  office  shall  have  done,  suffered  or  omitted  to 
do  any  act  or  thing  whereby  a  forfeiture  of  his 
office  shall  by  law  l)e  created. 

This  act  and  the  first  clause  of  Art.  VIII.  §  9 
of  Constitution  cover  Ibis  case,  the  latter  declaring 
the  offences  and  penalty,  the  former  the  remedy. 

But  if  the  opinion  of  the  Court  below  be  cor- 
rect, that  a  prior  conviction  is  necessary  before 
the  issuing  of  the  writ,  and  that  the  offender  may 
then  be  removed  by  the  Governor,  either  the 
attorney-general  will  be  divested  of  his  preroga- 
tive of  inquiring  by  what  authority  officers  hold 
their  offices,  as  it  would  then  belong  to  the 
Quarter  Sessions  and  Governor,  or  else  two  trials 
and  two  condemnations  are  necessary  for  the 
same  offence.  The  latter  method  cannot  be  the 
one  intended,  as  it  would  involve  too  closely  a 
contested  race  between  the  term  of  office  and  the 
proceedings  at  law. 

Is  then  conviction  an  essential  prerequisite  in 
proceedings  by  quo  warranto?  Quo  warranto  is 
a  proceeding  at  law,  and  the  fact  of  defendant's 
right  to  office  is  triable  by  a  jury.  Conviction  is 
unnecessary  to  give  jurisdiction. 

Commonwealth  v.  Alien  et  ul ,  20  Sm.  465. 

It  certainly  was  not  essential  at  common  law, 
and  it  is  not  required  by  the  Act  of  1836,  regu- 
lating such  ju-oceedings.  Does  the  Constitution 
require  it  ?  Only  if  the  word  *'  adjudged'^  be  iu- 
terpolated  before  *'guilly,^^  in  the  first  clause  of 
sec  9.  If  this  be  necessary,  why  should  "  con- 
victed^^  be  used  in  the  second  clause  ?  The  word 
guiUy  is  there  used  in  its  ordinary,  popnlar  sense, 
or  else  why  was  the  phraseology  of  the  last  clause 
changed  t  The  latter  embraces  a  larger  class  of 
individuals. 

Defendant's  constitutional  rights  in  the  case  are 
simply  trial  by  due  process  of  law,  and  this  an  in- 
formation in  the  nature  of  a  quo  warranto  affords 
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without  attaching  any  permanent  disability  in 
case  of  eviction,  as  the  effect  of  the  judgment  is 
merely  an  ouster. 

High»s  Ex.  Legal  Rem.,  Sec.  603. 
Commonwealth  v.  McCaskej,  1  Rawle,  381. 

Char  lea  McCandlesSf  John  M.  Thompson^ 
John  N.  Purviancey  and  Lewia  T.  Mitchel I fCouir a. 

The  allegations  here  all  charge  crime,  merging 
in  perjury.  If  they  be  true,  they  work  a  sub- 
stantial disqualification,  but  very  different  from  a 
disqualification  jjer  se^  as  in  Conunonweallh  v. 
Allen  (suj^ra).  Here  the  proceeding  is  entirely 
under  the  Constitution  where  no  provision  is  made 
for  trying  the  accused.  Quo  warranto  is  not 
the  provision,  for  the  disqualification  is  the  crime 
itself,  not  the  giving  of  money,  the  making  of  pro- 
mises, etc.,  but  the  l}eing  proved  guilty.  How  is 
this  to  be  ascertained  otherwise  than  in  a  Court 
of  Quarter  Sessions  f  Can  the  term  guilty  be 
applied  to  any  citizen  till  he  has  been  adjudged 
60  by  a  jury  ?  And  that  is  what  the  Constitution 
means.  "Guilty"  means  legally  guilty,  not 
might  be  guilty.  If  the  Commonwealth's  theory 
l)e  correct,  the  accused's  common  law  right  of  trial 
by  his  peers  is  swept  away,  and  he  will  be  ad- 
judged guilty  of  perjury  by  a  Court  of  Common 
rieas  without  his  rights  of  challenge,  etc.  More- 
over, if  he  is  subject  to  a  civil  trial,  the  legal 
anomaly  might  arise  of  a  man's  being  held  guilty 
by  one  Court  and  innocent  by  another  upon  the 
Bame  charge. 

And  the  defendant  here  has  taken  his  oath  of 
office,  is  thereby  commissioned,  and  therefore  not 
a  usurper.  But  by  the  Act  of  1836,  quo  war- 
ranto lies  only  against  usurpers.  Therefore,  the 
only  way  to  oust  him  in  this  instance  is  to  jirove 
him  guilty  of  perjury  before  a  Court  of  Quarter 
Sessions. 

Nov.  24,  1876.  The  Court.  This  was  a 
writ  of  quo  warranto,  issued  at  the  relation  of  the 
attorney-general,  against  the  defendant,  requiring 
him  to  show  by  what  warrant  he  claims  to  use, 
exercise,  and  enjoy  the  office  of  high  sheriff  of 
Butler  County.  The  information  charges  that 
the  said  defendant  was  a  candidute  for  said  office 
in  the  year  1875  ;  that  he  was  returned  as  elected 
at  the  general  election  held  in  November  of  that 
year ;.  that  while  the  said  defendant  was  a  candi- 
date for  said  office  he  '*  was  wilfully  and  corruptly 
guilty  of  bribery,  fraud,  and  the  wilful  violation 
of  the  election  laws  of  this  commonwealth."  The 
information  then  proceeds  to  charge  specific  vio- 
lation of  the  election  laws,  and  the  farther  offence 
of  perjury  in  taking  the  oath  of  office.  An  answer 
was  filed  by  the  defendant  in  which  the  charges 
set  forth  in  the  information  are  specifically  denied. 
All  this  took  place  npon  a  rule  why  the  writ  of 
quo  warranto  should  not  go  out.  The  learned 
Judge  of  the  Court  below  was  of  opiuiou  that 


the  case  was  not  one  in  which  the  writ  should 
issue  and  discharged  the  rule,  yet  on  the  request 
of  the  counsel  for  the  commonwealth  directed  the 
writ  to  be  issoed  pro  forma,  and  immediately 
quashed  it. 

It  is  proper  to  remark,  as  a  matter  of  practice, 
that  when  the  Commonwealth,  through  her  attor- 
ney-general, applies  for  a  writ  of  quo  warranto, 
she  is  entitled  to  it  without  a  previous  rule  to 
show  cause.  It  is  not  to  be  presumed  that  the 
law  officer  of  the  Commonwealth  would  apply  for 
this  high  prerogative  writ  for  personal  or  private 
ends.  He  is  supposed  to  be  impartial,  and  to 
seek  out  the  vindication  of  the  rights  of  the 
State.  It  is  not  so  in  the  ca.se  of  a  private  re- 
lator, who  is  usually  put  to  his  rule  to  show 
cause.  It  might  not  be  so  where  the  attorney- 
general  merely  allows  private  counsel  to  use  his 
nnme,  as  is  sometimes  done  to  procure  the  writ. 
But  where  the  attorney-general  or  his  recognized 
deputy  assumes  the  responsibility,  the  writ  should 
issue  in  the  first  instance. 

Under  the  Act  of  June  14,  1836,  the  writ  of 
quo  warranto  is  the  appropriate  remedy  where 
any  person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold  or  exercise  any  coijnty  or  township 
office  within  the  respective  county ;  **  or  where 
any  person  duly  elected  to  any  such  office,  shall 
have  done,  suffered,  or  omitted  to  do,  any  act, 
tnatter,  or  thing  whereby  a  forfeiture  of  his  office 
shall  be  created."  It  is  not  pretended  that  we 
have  any  statute  which  declares  a  forfeiture  of 
either  of  the  offices  aforesaid  by  reason  of  any  of 
the  acts  charged  in  the  information.  But  the 
ninth  section  of  the  eighth  article  of  the  Consti- 
tution provides  that  "any  person  who  shall, 
while  a  candidate  for  office,  be  guilty  of  bribery, 
fraud,  or  wilful  violation  of  any  election  law, 
shall  be  forever  disqualified  from  holding  any 
office  of  trust  or  profit  in  this  Commonwealth ; 
and  any  person  convicted  of  wilful  violation  of 
the  election  laws  shall,  in  additiqn  to  any  penal- 
ties ))rovided  by  law,  be  deprived  of  the  right  of 
suffrage  absolutely  for  a  term  of  four  years.'* 
The  object  of  this  provision  in  our  fundamental 
law  is  manifest.  The  frequency  and  extent  of 
election  frauds  were  beginning  to  awaken  serious 
apprehension  for  the  future,  unless  promptly 
checked.  A  fraud  upon  the  ballot  is  a  crime 
against  the  nation.  Hence  it  was  that  the 
fnuners  of  the  Constitution  sought  to  arrest  the 
evil  by  embodying  in  the  fundamental  laws  the 
provision  referred  to.  It  is  our  duty  to  give  it 
such  a  construction  as  will  carry  out  the  intent 
ap)>arent  on  its  face,  and  the  object  which  the 
people  had  in  adopting  it. 

It  will  be  seen  that  by  the  express  and  clear 
language  of  the  section,  any  person  who  shall, 
while  a  candidate  for  office,  be  guilty  of  any  of 
the  prohibited  acts,  is  ipso /ado  forever  thereafter 
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disqnalified  from  holding  any  office  of  trast  or 
profit  in  the  Commonwealth.  It  follows  that  if 
this  defendant,  while  a  candidate  for  the  office  of 
high  sheriff  of  Butler  County,  was  guilty  of 
"  bribery,  fraud,  or  a  wilful  violntion  of  any  elec- 
tion law,"  he  is  forever  disqualified  from  holding 
fiis  present  office,  or  any  oilier  of  trust  or  profit. 

We  have  here  an  allegation  on  the  part  of  the 
Commonweallb  of  the  existence  of  certain  facts 
which,  if  trne,  amount  to  a  disqualification. 
Whether  the  defendant  has  committed  the  alleged 
acts,  would  seem  to  be  a  proi)er  subject  of  inquiry 
npon  a  quo  warranto.  13ut  it  was  urged,  on  be- 
half of  the  defendant,  that  it  was  not  the  doing 
of  the  prohibited  acts  which  disqualified,  but  the 
being  guilty  of  them  ;  that  such  guilt  could  only 
be  legally  ascertained  by  a  criminal  prosecution 
in  the  Quarter  Sessions,  where  the  defendant 
would  be  tried  by  a  jury  of  his  peers.  This  was 
substantially  the  ground  upon  which  the  Court 
below  quashed  the  writ. 

We  are  to  presume  that  the  frnraers  of  the  con- 
stitution used  the  word  *'  guilty"  in  its  ordinary 
or  popular  signification.  That  the^r  had  in  view 
the  distinction  between  being  guilty  of  an  offence, 
and  being  convicted  of  an  offence,  is  clear  from 
their  employing  both  words  in  the  section  referred 
to. 

In  the  concludiTig  paragraph  thereof,  they  say 
"any  person  convicted  of  wilful  violation  of  the 
election  laws  shall,  in  addition  to  any  penalties 
provided  by  law,  be  deprived  of  the  right  of  suf 
frage  absolutely,  for  a  term  of  four  years."  The 
word  "guilty"  is  defined  by  our  best  lexicograph- 
ers to  mean  "having  guilt;  justly  chargeable 
with  a  crime;  not  innocent;  criminal."  Hence 
we  say  that  a  man  is  guilty  of  an  offence  when 
he  has  committed  such  offence.  We  say  he  has 
been  convicted  of  an  offence  when  he  has  been 
found  guilty  by  the  verdict  of  a  jury.  We  need 
not  elaborate  so  plain  a  proposition.  But  it  was 
strongly  urged,  on  behalf  of  the  defendant,  that 
great  injustice  would  be  done  him  if  the  question 
of  his  guilt  was  not  first  settled  in  the  Quarter 
Sessions;  that  he  is  really  charged  with  crime, 
and  of  such  a  nature  as  to  blacken  his  reputation. 
We  do  not  see  the  hardship;  there  are  but  two 
roads;  the  one  leads  to  the  penitentiary  in  case 
of  conviction,  the  other  merely  to  a  disqualifica- 
tion from  holding  office.  If  we  send  him  upon 
the  latter  path,  surely  he  has  no  just  cause  of 
complaint.  It  is  his  right  to  have  the  issues  of 
fact  raised  upon  the  quo  warranto  tried  by  a 
jury.  He  has  therefore  a  trial  by  his  peers  in  the 
latter  proceeding.  An  adverse  verdict  deprives 
him  of  neither  life,  liberty,  nor  property.  It 
merely  prevents  his  holding  an  office  which  he 
would  have  no  right  to  hold,  by  reason  of  dis- 
qualifying acts  committed  by  himself.  The  effect 
of  requiring  a  previous  coiivictioii  in  the  Quarter 


Sessions  would  be  to  give  the  defendant  two  jnry 
trials.  For  such  conviction  could  not  deprive 
him  of  his  rights  to  a  jury  trial  in  the  quo  war- 
wanto.  So  that  by  the  time  the  Commonwealth 
had  followed  the  defendant  to  the  end  of  his 
sinuous  path,  the  contest  might  become  of  little 
real  importance,  and  the  victory,  if  obtained,  a 
barren  one.  The  construction  claimed  for  this 
section  of  the  Constitution,  if  adopted,  would 
render  the  said  section  of  little  practical  value. 

We  do  not  see  any  sufficient  reason  why  the 
questions  of  fact  raised  in  this  proceeding  should 
not  be  settled  as  such  issues  are  usually  deter- 
mined in  cases  of  quo  warranto. 

The  order  of  the  Court  below  quashing  the 
writ  of  quo  warranto  is  reversed  and  set  aside, 
and  a  procedendo  awarded. 

Opinion  by  Paxson,  J.  Williams  and  Mer- 
CUR,  J  J.,  absent. 

[See  Com'th  ex  rel.  Atty.  Gen.  v.  Daily,  anle^  133.] 


Jan.  *76, 187.        Lane*8  Appeal.        June  8,  1876. 

Contract — Agreement  to  he  signed  by  all  cred- 
itors— Not  binding  if  all  do  not  join — Atimgn- 
mentfor  the  benefit  of  creditors — Failure  to 
record  within  thirty  days — Act  of  2i  March, 
181 8 — Execution — Estoppel. 

An  agreement  of  creditors,  reoitinfl:  that  it  was  made' 
'Mn  consideration  that  all  the  said  creditors  ngi^e 
hereto,**  provided  for  the  execution  hy  the  debtor  of 
an  assignment  of  his  property  to  traatees  for  tlie  hou**- 
fit  of  the  creditors.  'I'll is  agreement  was  signed  by 
most,  but  not  all,  of  the  creditors.  The  assignment 
was  not  recorded  until  thirty-nine  days  after  its  exe- 
cution. The  trustees  took  possession,  and  expended  a 
large  amount  of  their  own  money  in  the  execution  <»f 
the  trust.  Snb*»equHnt  \y  one  of  tlie  creditors  who  had 
signed  the  agreement  obtained  jndirment  on  his  claim, 
and  issn»*d  exHcation.  under  which,  and  under  oth«  r 
executions,  was  sold  the  personal  property  in  the  hands 
of  tlie  trustees.  There  was  no  evidence  that  the  cred- 
itor knew  of  the  execution  of  the  assignment  or  the 
proceedings  of  the  trustees. 

//e/</,  tiiat  as  against  the  trustees  he  was  entitled  to 
the  proceeds  of  his  execution. 

Certiorari  to  the  Common  Pleas  of  Elk  Co. 

This  case  was  heard  in  the  Court  below  upon 
exceptions  to  the  report  of  an  auditor  appointtd 
to  distribute  the  proceeds  arising  from  a  sherifl^s 
sale  of  pro|>erty  belongiuf^  to  M.  M.  Brockway. 
The  evidence  before  the  auditor  disclosed  the  fol- 
lowing facts : — 

Brockway,  a  lumber  merchant,  becoming  em- 
barrassed in  business,  on  November  10,  1873, 
entered  into  an  agreement  with  certain  of  his 
creditors,  reciting  that  Brockway  was  indebted  to 
them  in  various  sums,  which,  owing  to  a  litiga- 
tion with  one  Hyde,  he  was  unable  to  pay,  and 
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that  to  allow  him  to  go  vohmtarily  or  to  force 
him  into  bankruptcy  would  absorb  too  ranch  of 
]iis  assets  and  be  otherwise  detrimental  to  the 
creditors,  and  providing  that  "we  agree,  in  consid- 
eration that  all  the  said  creditors  agree  hereto, 
that  said  Brockway  shall  make  an  assignment  of 
all  his  property  and  choses  in  action''  to  N.  B. 
Lane,  C.  A.  Wilcox,  and  others,  for  the  benefit  of 
his  creditors.  The  agreement  further  provided 
that  the  assignees  should  collect  the  debts,  and 
after  deducting  expenses  pay  over  the  balance  to 
the  creditors  proportionately.  That  if  enough 
was  realized  to  pay  all  in  full,  the  balance  was  to 
be  handed  to  Brockway,  who  agreed  to  aid  in 
managing  the  property  and  in  conducting  the 
Hyde  litigation.  This  agreement  was  signed  by 
James  McFarlin  and  twenty-eight  others  of 
Brock  way's  creditors.  In  accordance  with  this, 
Brockway  on  the  20ih  of  December,  1873,  made 
an  assignment  of  all  his  property,  including  the 
Hyde  contracts  which  were  in  suit,  to  Lane  and 
the  other  parties  named  in  the  agreement  of  No- 
vember 10,  which  was  recited  as  part  of  the  con- 
sideration. This  assignment  was  not  recorded 
until  some  thirty-nine  days  after  its  execution 
Brockway,  after  the  assignment,  cod  tinned  in 
possession  of  the  property,  and  took  charge  of 
the  business  for  the  assignees,  no  change  being 
made  in  the  books.  The  assignees  advanced 
money  from  their  own  pockets  for  the  manufac- 
ture of  the  lumber  which  was  afterwards  levied 
upon,  conducted  the  litigation  against  Hyde,  and 
paid  ofif  with  their  private  funds  a  number  of 
judgments  against  Brockway.  Two  creditors, 
Hale  and  Moore,  who  had  not  signed  the  agree- 
ment of  Nov.  10,  procured  judgments  against 
Brockway,  and  issued  executions  thereon  McFar- 
lin, another  creditor  who  had  signed  the  agree- 
ment, also  procured  a  judgment  and  issued  execu- 
tion. By  virtue  of  tiiese  writs  the  sheriff  levied 
upon  and  sold  certain  of  the  personal  property, 
horses,  wagons,  etc.  of  Brockway,  together  with 
his  interest  in  a  lot  of  pine  and  hemlock  boards 
and  logs. 

It  further  appeared  that  all  the  creditors  had 
not  signed  the  agreement  of  Nov.  10.  Most  of 
the  creditors  who  did  not  sign  were  judgment 
creditors,  and  some  of  them  assented  to  it  without 
signing,  and  others  neither  signed  nor  assented. 

McFarlin  and  Powell,  who  hud  also  signed  the 
agreement  of  November  10,  testified  that  they 
understood  that  it  was  not  to  l>e  b  nding  unless 
all  Brockway's  creditors  signed,  and  upon  the 
faith  of  this  they  signed  it.  There  was  no  evidenr^; 
that  McFarlin  knew  of  the  assignment  or  of  the 
act^  of  the  trustees  under  it,  except  a  deposition 
of  oneCalderbank,  taken  after  the  auditor's  report 
had  been  filed,  and  which  stated  that  McFarlin 
must  have  known  of  the  assignment,  as  he  had 
worked  for  the  assignees  and  been  paid  therefor 


by  the  deponent,  their  bookkee|)er.  Lane  and  the 
other  assignees  claimed  the  fund  remaining  after 
the  claims  of  certain  preferred  creditors  (employes) 
were  satisfied. 

The  auditor,  expressing  some  doubt  as  to  his 
right  to  consider  the  question,  reported  that  the 
assignment  of  Dec.  20  was  void,  it  not  having 
been  recorded  within  thirty  days  after  execution ; 
that  only  such  claims  as  were  a  lien  on  the  fund 
could  be  paid  out  of  it,  and  that,  even  if  the  as- 
signees had  a  valid  title  to  the  logs  levied  on,  their 
remedy  was  by  an  action  to  try  the  title,  and  not 
by  a  claim  on  the  fund.  He  accordingly  distri- 
buted  the  residue  of  the  fund,  after  payment  of  the 
preferred  claims,  among  the  execution  creditors, 
paying  Hale  and  Moore  in  full  and  awarding  the 
balance  to  McFarlin,  who  he  found  had  executed 
the  agreement  of  November  10  with  the  under- 
standing that  it  would  be  void  unless  all  the  cre- 
ditors executed  it 

To  this  report  the  assignees  excepted,  and  the 
Court  below  (Wetmorb,  P.  J.)  dismissed  the  ex- 
ceptions and  confirmed  the  report.  From  this 
deci'ee  this  appeal  was  taken  by  the  assignees. 

A.  L.  Gordon  (with  him  Jenks  &  Clark, 
Powers  and  Corbelt),  for  the  appellants. 

At  the  time  McFarlin  obtained  judgment 
against  Brockway,  the  assignment  was  on  record, 
and  was  notice  to  him.  Even,  therefore,  if  it  was 
v\ithin  the  Act  of  24  March,  1818  (Purd.  Dig. 
92,  pi.  7),  requiring  assignments  to  be  recorded,  it 
was  good  as  to  him. 

Lippincott  v.  Barker,  2  Binn.  174. 

Coe  V.  Hntton,  1  S.  &  R.  397. 

Chaffeed  v.  Risk,  12  U.  432. 

But  the  assignment  was  not  within  that  Act. 
It  was  not  a  voluntary  assignment,  but  made  at 
the  request  and  upon  the  agreement  of  creditors. 
It  refers  by  name  to  the  creditors,  and  was  in 
effect  an  assignment  directly  to  them.  Such  an 
assignment  need  not  be  recorded. 

lleudwrdon'fl  Appeal,  7  C-  502. 

Vallance  r.  Ins.  Co  .  6  Wr.  441. 

Cluffliu  V.  Maglaaghliu,  15  Sui.  492. 

McFarlin,  having  had  notice  of  the  assignment, 
and  having  stood  by  and  suffered  the  trustees  to 
spend  their  time  and  money  in  carrying  on  the 
business  under  it,  cannot  now  step  in  and  reap 
the  fruit  of  their  labor  and  means  by  his  execu- 
tion. 

Gray  r.  Bell,  4  W.  410. 
Aver'a  Appeal,  4  C.  179. 
Ouit^nnan  r.  Landis.  1  Wbrklt  Notiw,  622. 
Appeal  of  Lebauou  Nat.  Bank,  1  Wekklt  Notks, 
G27. 
Hall  (with  whom  was  McCauley),  contra. 
The  authorities  cited  by  the  counsel  for  the 
appellants  prove  very  clearly  that  it  is  an  assign- 
ment within  the  Act  of  1818  if  it  be  an  as- 
signment in  trust,  and  that  it  is  not  within  that 
Act  if  it  be  an  assignment  directly  to  the  creditors. 
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The  distinction  between  these  two  classes  of  as- 
signments is  made  clear  in  Chaffees  v.  Risk  (12 
II.  432)  as  follows :  "A  trnst  is  where  the  legal 
estate  is  in  one  person  and  the  equitable  estate  is 
in  another.  Bnt  in  the  case  of  an  assignment  to 
a  creditor  for  the  payment  of  his  own  debt,  the 
legal  estate  and  equitable  interest  are  vested  in 
one  and  the  same  person."  Tried  by  this  test  the 
assignment  in  this  case  is  clearly  a  deed  of  trust, 
in  which  the  legal  estate  is  vested  in  trustees  to 
convert  the  assigned  property  and  pay  the  proceeds 
first  to  the  creditors  and  then  the  surplus  to  the 
debtor.  It  therefore  fell  within  the  Act  of  1818. 
and  was  rendered  void  by  the  failure  to  record  it 
io  thirty  days. 

The  agreement  of  Nov.  10,  1873,  was  not 
binding  upon  McFarliu  until  all  the  creditors 
agreed  thereto. 

Lower  t;.  Clement,  1  C.  64. 

Fertig  r.  Buch«*r,  3  Barr,  309. 

Ktrner  i;.  Crav'O,  32  L^g.  Int.  258. 

Clawdon  V.  ClawiK>n,  33  Leg.  Int.  102. 
Nor  was  he  estopped  by  his  subsequent  silence, 
since  there  was  no  evidence  that  he  knew  of  the 
assignment  or  of  the  subsequent  acts  of  the  as- 
sign ees,  except  the  deposition  of  Calderbank, 
which  was  not  taken  nntil  after  the  exceptions  to 
the  report  of  the  auditor  had  been  argued  in  the 
Court  below. 

Oct.  10.  The  Court.  The  condition  in  the 
agreement  of  the  10th  of  Nov.  1873,  and  the  trust 
character  of  the  assignment  for  the  benefit  of 
creditors  of  the  20th  of  Dec.  1873,  made  in  pnr- 
snance  of  the  agreement  of  the  10th  of  Nov. 
1873,  prevented  these  instruments  from  standing 
in  the  way  of  execution  creditors,  who  chose  to 
levy  and  sell  the  property  of  N.  M.  Brockway. 
The  property  was  levied  and  sold  by  the  sheriff 
by  virtue  of  the  executions  of  other  creditors,  be- 
sides James  McFarlin,  wiio  had  not  become  bound 
by  the  agreement  of  Nov.  10,  1873.  The  sale 
was  not  disputed,  so  that  in  this  proceeding  the 
distribution  to  the  execution  of  AJcFurlin  cannot 
be  questioned,  unless  he  is  burred  by  estoppel  from 
coming  in  upon  the  fund.  But  there  is  no  evi- 
dence that  he  either  knew  of  or  participated  in 
the  proceedings  of  the  trustees  named  in  the  deed 
of  assignment,  or  did  any  act  to  estop  himself. 
We  perceive  no  error  in  the  decree,  and  it  is 
therefore  affirmed  with  costs  and  the  appeal  dis- 
missed. 

Per  Curiam.  Sharswood  and  Williams,  JJ., 
absent.  Gordon,  J.,  having  been  concerned  as 
counsel  in  the  case,  did  not  sit. 

[  Cf.  Robiua  &  Co.  t?.  The  Church,  2  Weekly  Notes, 
592.] 


Jan.  '75,  110.       Clarke  v.  Adams.    Jan.  18, 1877. 

Evidences-Latent  ambiguifies — Guaranty  of 
covenants  **  in  foregoing  agreemenl^^  delivered 
vxithout  being  annexed  to  the  agreement — Parol 
evidence  of  what  look  place  at  ila  execution^' 
Admissibility  of, 

A.  agreed  with  P.  and  M.  to  sell  them  his  interest 
in  a  partnerahip ;  they  agreeing  to  give  noted  with  ap- 
prove! endorsHinent  in  paymunt,  and  to  give  an  obli- 
gation of  indemnity  against  debts,  the  settlement 
under  the  agreement  to  i»e  made  before  a  certain  day. 
C.  signed  a  guaranty  f«»r  the  **  faithful  performance  of 
tbe  covenants  on  thnpartof  P.  and  M.  in  the  foregoing 
agreement  set  forth."  Later,  on  the  same  day,  P.  an<l 
M.  delivered  to  A.  the  agreement  of  purchase  and 
sale,  the  bond  of  indemnity  and  C.'s  guaranty.  The 
papers  were  theu  separated  but  were  afterwards  fant- 
eued  together.  Upon  a  breach  of  the  indemnity 
bond,  and  a  suit  by  A.  a>fainsr.  C.  on  the  guaranty : 

Held  (reversing  the  judgment  of  the  Court  below), 
tliat  evidence  of  what  took  place  at  the  signing  of  the 
guaranty  waa  admissible  to  show  to  what  agreement 
it  applied. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia Connty. 

Covenant  bronght  by  Robert  H  Adams  against 
E.  Bradford  Clarke,  on  a  guaranty 

Pleas,  non  est  factum,  non  tnfregit  conven- 
tionem. 

It  appeared  in  evidence  that  prior  to  the  27th 
day  of  Febrnary,  1»72,  Robert  H.Adams  (the 
plaintiff),  A.  F.  Percival,  and  R.  A.  Morrison 
were  partners  trading  under  the  firm  name  of 
Percival,  Morrison  &  Co.  In  Febrnary,  1872, 
negotiations  were  pending  between  them  for  the 
pnrchase  by  Percival  and  Morrison  of  Adnms^^ 
interest  in  the  concern,  in  pursuance  of  which 
certain  papers  were  executed 

At  the  trial  the  plaintiff  offered  in  evidence 
three  paper  writings  fastened  together,  each  under 
seal  and  each  bearing  date  the  27th  day  of  Feb- 
ruary, 1872,  viz  :  (1)  An  agreement  of  dissolu- 
tion of  partnership  between  Rol)ert  II.  Adams, 
the  plaintiff,  A.  P.  Pijrcival  and  li.  A.  Morrison, 
whereby  plaintiff  agreed  to  sell  his  interest  in  the 
business  to  Percival  &  Morrison  for  $10,500  to 
be  paid  by  promissory  notes  of  Percival  &  Mor- 
rison, endorsed  by  Joseph  F.  Tobias,  the  settle- 
ment to  be  effected  on  or  before  March  1,  1872, 
and  Percival  &  Morrison  to  execute  an  obliga- 
tion to  plaintiff  to  save  and  keep  him  harmless 
from  all  claims  growing  out  of  the  business 
carried  on  prior  to  the  purchase.  (2)  The  obli- 
gation of  indemnity  by  Percival  &  Morrison  to 
plaintiff,  provided  for  in  the  above  agreement 
(3)  The  followmg  paper: — 

For  a  valuable  consideration  to  roe  in  hand  paid  by 
RobtTt  H.  Adams,  I  do  hereby  guarantee  the  taithful 
performs Doe  of  the  ooveuauti  and  agreemeLta  ou  the 
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part  of  A.  F.  Pnrcival  aud  R.  A.  Morrison  in  the  foro- 
goii)(^  agreement  8Kt  fotth. 

Witness  my  hand  and  seal  this  27th  daj  of  Februarj, 
A.  D.  1872. 

E.  Bradford  Clarke,  [Sbal.] 

Plaintiff  then  called  Wra.  F.  Johnson,  Esq.. 
the  attorney  for  Pereival  &  Morrison,  who  testified 
that  the  papers  were  all  in  his  handwriting ;  that 
Nos.  I  and  2  were  executed  in  his  presence,  but 
that  No.  3  was  not;  that  all  three  papers  were 
delivered  at  his  oflBce  to  the  plaintiff  by  Pereival 
&  Morrison  on  the  day  they  bore  date;  that  they 
were  not  then  fastened  together;  and  that  on  the 
same  day  the  notes  endorsed  by  Tobias  were  given 
to  plaintiff,  who  therenpon  executed  a  bill  of  sale 
to  Pereival  &  Morrison  for  his  interest  in  the 
business.  Plaintiff  tiien  culled  Morrison,  who 
testified  that  he  was  present  at  the  signing  of 
paper  No.  3  at  Clarke's  store,  where  he  had  taken 
the  paper  for  signature,  and  that  he  bad  with 
him  at  that  time  the  agreement  of  purchase  and 
sale  (paper  No.  1).  The  plaintiff  then  proved 
that  since  the  execution  of  the  agreement  he  had 
paid  a  judgment  for  $732.60  recovered  against 
Lini  for  a  debt  due  by  the  old  firm. 

Defendant  Clarke  was  then  called  as  a  witness 
.and  offered  to  prove  what  took  place  when  he 
executed  the  guaranty  (paper  No.  3),  what  it  was 
intended  to  guarantee,  and  the  conversation  be- 
tween him  and  Morrison.  Objected  to.  Objection 
sustained.  Defendant  then  recalled  Mr.  John- 
son, the  attorney  for  Pereival  &  Morrison,  who 
testified  that  he  did  not  know  to  what  the  gua- 
ranty related,  but  that  it  was  given  to  secure  the 
price.  Defendant  then  called  Morrison,  who  testi- 
fied that  he  took  the  guaranty  (paper  No.  3)  to 
Clarke  and  asked  for  his  signature,  showing  him 
tlje  agreement  of  purchase  and  sale  (paper  No.  1). 
Defendant's  counsel  then  asked  the  witness 
whether  Clarke  "refused  to  sign,"  and  also  offered 
to  prove  the  conversation  and  what  took  place  at 
the  execution  of  the  guaranty.  Olgectcd  to. 
('Ject ion  sustained.  Exception.  Defendant  also 
])nt  in  evidence  the  following  letter : — 

February  27,  "72. 
E.  Bradford  Clarke,  Esq. 

Dear  Sir  :  Mesr^rs.  Tercival  &  Morrison  having  com- 
plied with  the  contract  entered  into  with  Robert  H. 
Adams,  the  faithful  performance  of  which  yon  guar- 
anteed on  their  part,  your  said  guarantee  has  been 
met  ai)d  is  discharged.  There  id  no  further  obligation 
upon  you.  in  the  premises. 

Respectfully,  etc., 

W.  F.  JoHKSOK,  Att*y  for  P.  &  M. 

Verdict  and  judgment  for  the  plaintiff  for 
$J87.  Defendant  took  this  writ,  assigning  for 
error  the  exclusion  of  the  evidence  offered  by  him. 

Walter  J,  Budd^  for  plaintiff  in  error. 

There  were  two  agreements  entered  into  by 
Pereival  A;  Morrison  with  Adams — the  agree- 
ment of  snle  and  the  obligation  of  indemnity. 
The  only  question  was  to  which  of  the  agreements 


did  the  guaranty  of  Clarke  refer.  Standing  alone 
it  is  unintelligible,  aud  parol  evidence  was  clearly 
admissible  to  explain  that  which  was  doubtful 

Wm,  Emstf  contra. 

The  papers  naturally  must  he  all  read  together. 
No  guaranty  was  needed  for  effecting  the  sale,  for 
Adnms  had  the  bill  of  sale  in  his  possession  and 
could  have  retained  it  until  the  notes  were  given 
him.  The  guaranty  was  delivered  to  Adams,  and 
though  Clarke  was  informed  that  his  liability 
had  terminated,  he  acquiesced  in  the  delivery  bj 
never  demanding  the  guaranty. 

Evidence  of  that  which  took  place  at  the  exe- 
cution of  the  guaranty  was'  inadmissible.  The 
guaranty  acted  from  its  delivery. 

Feb  i5.  The  Court.  Robert  H.  Adams,  the 
plaintiff  below,  A.  F.  Pereival,  and  R.  A.  Mor- 
rison were  partners,  composing  the  firm  of  Per- 
eival, Morrison  &  Co.,  on  the  27th  February, 
1872.  As  the  result  of  previous  negotiations  the 
Brra  was  that  day  dissolved.  A  written  agree- 
ment was  executed  by  the  partners,  stipulating 
that  the  plaintiff  should  sell  his  interest  in  the 
business  to  Pereival  A;  Morrison  for  $10,600,  for 
which  they  should  pay  in  eight  promissory  notes, 
to  be  signed  by  them  and  endorsed  by  Joseph  P. 
Tobias.  The  agreement  contained  a  provision 
that  a  settlement  under  it  should  be  made  by  the 
first  of  March,  and  provided  also  that  Pereival  & 
Morrison  should  "execute  an  obligation  to 
Adams  to  save  and  keep  him  harmless  from  all 
claim,  demand,  suit,  or  charge  for  or  by  reason  of 
any  debt  due  or  to  grow  due,  in  or  out  of  the 
business.''  A  bill  of  sale  of  his  interest  was  made 
and  delivered  by  t^je  plaintiff  to  Pereival  &  Mor- 
rison, and  Ihey  execnted  the  obligation  of  indem- 
nity which  the  agreement  required.  With  the 
other  papers  handed  to  the  plaintiff  was  the  in- 
strument on  which  this  suit  was  brought.  It  was 
executed  under  seal  by  E.  Bradford  Clarke,  and 
was  in  these  words :  "  For  a  valuable  considera- 
tion to  me  in  hand  paid  by  Rol)ert  II.  Adams,  I 
do  hereby  guarantee  the  faithful  performance  of 
the  covenants  and  agreements  on  the  part  of  A. 
F.  Pereival  and  R.  A.  Morrison  in  the  foregoing 
agreement  set  forth."  All  the  papers  were  dated 
the  27th  February,  1872,  and  were  delivered  re- 
spectively to  the  parties  in  the  afternoon  of  that 
day.  When  the  agreement,  the  obligation  of  in- 
demnity, and  the  guaranty  were  delivered,  how- 
ever, they  were  detached  and  separate  instru- 
ments, and  were  fastened  together  afterwards  by 
the  plaintiff's  counsel  in  his  office.  In  1873  a 
judgment  was  recovered  against  the  plaintiff  for 
the  amount  of  a  debt  due  by  the  former  partner- 
ship, and  having  paid  it,  he  brought  this  action 
on  the  guaranty  of  the  defendant. 

On  the  trial  the  defendant  proposed  to  show 
"  what  took  place  at  the  execution  by- him  of  the 
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gaaranty,  what  it  was  he  was  to  guarantee,  and 
the  conversation  that  took  place  between  liira  and 
R.  A.  Morrison."  While  the  precise  facts  it  was 
fiOQght  to  establish  were  not  specificallj  set  ont, 
the  purpose  of  the  offer  is  indicated  by  the  testi- 
mony contained  in  the  bill  of  exceptions,  and  es- 
pecially by  the  testimony  of  Mr.  Johnson,  The 
{reneral  allegation  was  that  Morrison  called  on 
the  defendant  in  the  afternoon  of  the  26th  or  on 
the  morning  of  the  27ih  of  February,  showed  him 
the  agreement  for  the  sale  of  the  plaintiflTs  inte- 
rest ill  the  firm,  and  requested  him  to  sign  the 
iruaranty,  upon  the  assurance  that  it  provided 
for  nothing  more  than  the  performance  by  Perci- 
val  &  Morrison  by  the  first  day  of  March  of  the 
slipulalions  of  the  agreement.  It  was  denied  on 
Lis  behalf  that  he  had  any  knowledge  of  the  ex- 
istence of  the  obligation  to  indemnify  the  plain- 
tiflT,  or  that  he  undertook  to  bind  himself  to  any 
duty  which  that  obligation  involved.  The  offer 
of  the  testimony  was  rejected,  and  the  single  in- 
quiry here  is,  whether  the  ruling  was  accurate  or 
erroneous. 

That  some  foundation  of  fact  existed  for  the 
theory  of  defence  was  indicated  by  the  letter  of 
Mr.  Johnson,  written  on  the  day  when  the  trans- 
action was  closed,  in  which  the  defendant  was 
told  that  Percival  &  Morrison  had  complied  with 
the  contract  entered  into  with  Adams,  that  the 
guaranty  had  b^en  met  and  discharged,  and  that 
uo  further  .obligation  rested  upon  him.  So  far 
as  the  circumstances  of  the  case  were  disclosed, 
uo  imputation  of  bad  faith  can  be  made  against 
either  of  these  parties.  It  did  not  appear  tbat 
the  plaintiff  had  any  knowledge  of  what  occurred 
between  Morrison  and  the  defendant  when  the 
guaranty  was  executed,  and  there  is  no  reason  to 
doubt  that  he  supi>osed  himself  entitled  to  receive 
and  hold  it  for  his  security.  But  the  mere  act  of 
signing  the  instrument  bound  the  defendant  to 
nothing  except  the  duty  which  the  exhibition  of 
the  contract  of  sale  and  the  explanation  of  Mor- 
rison disclosed. 

The  stipulatioD  for  the  obligation  of  indemnity 
did  not  contain  a  provision  for  a  surety,  and  there 
was  nothing  on  the  face  of  the  contract  to  show 
the  possibility  that  the  guaranty  could  be  put  to 
any  ulterior  use.  If  the  defendant  became  answer- 
able for  the  stipulations  of  the  obligation  of  in- 
demnity, therefore,  it  must  be  on  some  ground  of 
negligence  or  estoppel  that  could  only  be  shown 
after  his  evklence  had  been  heard.  He  undertook 
to  guaranty  the  faithful  performance  of  the  cove- 
nants in  what  was  called  '*  the  foregoing  agree- 
ment.'* 

He  had  the  right  to  show  what  that  agreement 
was,  for  the  fact  of  execution,  standing  alone, 
made  him  the  guarantor  of  that  and  of  nothing 
else. 

There  is  do  foundation  for  the  objection  that 


the  admission  of  the  testimony  would  have  been 
to  permit  a  parol  contradiction  of  a  written  in- 
strument. The  guaranty  was  signed  while  it  was 
detached  from  all  other  papers.  It  did  not  de- 
scribe the  "  foregoing  agreement"  to  which  it  re- 
ferred. By  its  own  terras  it  was  insensible,  and 
to  give  it  vitality  and  application  required  extrin- 
sic proof.  There  is  ample  authority  to  warrant 
the  reception  of  such  evidence.  In  Aldridge  v. 
Eshelman  (10  Wright,  420),  where  an  agreement 
had  been  made  to  become  "responsible  for  mer- 
chandise bought,"  parol  evidence  was  admitted 
to  show  that  both  past  and  future  sales  had  been 
coraprehend<»d  in  the  agreement.  In  Wagner^s 
Appeal  (7  Wright,  102)  parol  evidence  was  al- 
lowed, to  determine  a  question  of  doubt  as  to  who 
was  a  legatee,  and  to  show  that  a  name  had  been 
inserted  by  mistake.  In  McCullough  v.  Wain- 
right  (2  Harris,  171)  it  was  said,  that,  where  a 
writing  possesses  an  ambiguity  arising  from  refer- 
ence to  extrinsic  ol  jects,  it  may  be  explained  by 
parol  testimony  relative  to  the  nature,  situation, 
and  circumstances  of  those  objects  at  the  time  of 
contract.  The  same  rule  was  illustrated  in  Doe 
V.  Burt  (1  Term  Rep.  701),  Bertsch  v.  The  Le- 
high  Coal  and  Navigation  Company  (4  Rawle, 
130),  and  Barnhart  v.  Riddle  (6  Casey,  92). 

Upon  his  theory  of  the  case  the  defendant  be- 
came bound  by  the  paper  he  signed,  just  as  he 
would  have  been  bound  if  the  paper  had  been  at- 
tached to  the  agreement  for  the  sale  by  the  plain- 
tiff to  his  partners.  All  that  he  asked  in  the 
rejected  offers  was  to  pro?e  the  extent  and  limit 
of  his  original  undertaking.  He  was  certainly 
entitled,  in  the  first  instance,  to  give  this  evidence. 
Its  eventual  effect  might  possibly  be  controlled  by 
considerations  which  it  would  be  unwise  now  to 
anticipate.  Whether,  with  the  facts  fairly  devel- 
oped, there  would  be  room  for  the  application  of 
the  principle  that,  where  a  loss  must  fall  on  one 
of  two  innocent  parties,  it  must  be  borne  by  him 
whose  act  has  caused  it,  and  whether  there  was 
fault  or  negligence  in  the  act  of  the  defendant  in 
signing  the  detached  guaranty,  or  fault  or  negli- 
gence in  the  act  of  the  plaintiff  in  accepting  the 
three  instruments  in  their  detached  form,  are 
questions  which  this  record  does  not  raise. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodward,  J.  Williams,  J., 
absent 
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0.  p.  No.  2.  Feb.  3  find  10, 1877. 

Harrison  et  al.  v.  St.  Markka  Church. 

Nuisance — Injunction — Ntiinnnce  by  noise  alone 
— IMl-ringing — Church  helh  in  a  city  — 
Ringing  enjaintd  at  suit  of  neighbors  disturbed 
thereby. 

As  the  atmoffphere  cannot  riplitfnlly  be  infHcted 
with  noxious  BnielU  or  fxliAlations,  so  it  pIiouM  not 
h*9  cansed  to  vibrate  iu  a  waj  that  will  woaiid  the 
sense  of  hearing. 

Noi.«»e  cansed  by  the  ringing  cf  church  ht»lN,  if  anffl- 
cient  to  annoy  and  disturb  residents  of  the  neighbor- 
hood in  their  homes  and  occupations,  is  a  nuisance, 
and  will  be  enjoined. 

Motion  for  special  in  junction. 

The  bill,  filed  by  George  L.  Harrison  and 
others  against  the  Rector,  Church  Wardens,  and 
Vestry  of  St.  Marlins  Protestant  Epipcopal 
Church,  a  corj^oration  holding  the  church  build- 
ing and  premises  situate  o^  the  north  side  of 
Locust  Street,  between  Sixteenth  and  Seventeenth 
Streets,  set  fortli — 

(1)  That  the  complainants  were  owners  or 
occupants  of  dwelling-houses  in  the  vicinity  of 
the  church,  within  a  radius  of  an  eighth  of  a 
mile  from  the  corner  of  Locust  and  Sixteenth 
Streets;  that  no  bells  bad  been  used  in  St. 
Mark's  church  from  the  time  of  its  erection 
in  1849  until  June,  1876,  when  the  defendants 
caused  to  l>e  placed  in  the  tower  of  the  church 
four  large  bells,  and  had  caused  them  to  be  rung 
regularly  before  each  and  every  service  on  each 
and  every  day  of  the  week,  the  strokes  averaging 
between  seventy-five  and  ninety-four  a  minute, 
and  prolonged  continuously  for  a  period  of  be- 
tween ten  minutes  and  half  an  hour  at  each  of 
such  times — that  is  to  say,  on  Sundays,  before 
early  service,  at  7  o'clock  A.  M.,  for  fifteen 
minutes ;  and  before  each  of  the  three  other  Sun- 
djiy  services,  at  10.30  A.  M.,  4  and  7.30  P.  M. 
for  half  an  hour;  on  week-days,  before  daily  ser- 
vices, at  9  A.  M.  and  6  P.  M.  for  between  ten  and 
fifteen  minutes;  and  on  festivals  and  saints'-days 
to  announce  still  additional  services;  that,  in  re- 
sponse to  a  special  appeal  by  a  physician,  in 
behalf  of  an  ill  patient,  the  early  Sunday  morning 
ringing  had  been  temporarily  discontinued. 

(2)  That  the  noise  of  such  ringing  was  "  harsh, 
loud,  high,  sharp,  clanging,  discordant,"  pro- 
ducing a  nuisance  which  disturbed  rest  and  sleep, 
distracted  the  mind  from  any  serious  employment, 
interfered  with  conversation   in  the  immediate 


neighborhood,  lessened  or  destroyed  social  and 
domestic  intercourse,  peace,  and  happiness ;  and. 
in  particular,  was  detrimental  to  the  health  and 
comfort  of  invalids,  children,  and  persons  whose 
nervous  systems  are  delicately  organized;  that 
the  effect  was  not  limited  to  the  periods  of  actual 
ringing,  but  the  anticipation  of  its  beginning 
produced  a  nervousness  and  excitement  which  to 
all  is  painful,  and  to  some  intolerable. 

(3)  That  such  nuisance  affected  injnrioasly  the 
value  of  complainants*  i>roi)erty. 

The  bill  further  averred  that,  prior  to  this  suit, 
private  and  personal  ap|>eal8  having  proved  in- 
effectual, the  complainants,  with  many  others, 
l>resenled  to  defendants,  on  November  1,  1876,  a 
formal  communication,  calling  attention,  in  re- 
spectful terms,  to  the  nuisance  and  the  necessity 
of  its  abatement,  stating  that  they  did  not  thereby 
intend  **  to  prefer  a  request  to  discontinue  the 
ringing  of  the  bells  excepting  for  a  single  service, 
viz.,  for  what  is  called  the  early  morning  service; 
but  for  this  relief  they  most  earnestly  appeal  to 
you.  ...  This  concession,  and  a  reduction  of 
the  time  given  to  bell-ringing  at  the  other  ser- 
vices, will,  we  believe,  compose  the  iiTitation,  and 
obviate  the  objections  which  disturb  so  many  of 
the  neighbors  and  well-wishers  of  St.  Mark's 
church."  In  response  to  this  communication, 
the  Vestry  passed  a  resolution,  in  which  they 
"  utterly  denied  the  right  of  the  residents  in  the 
vicinity  to  regulate  in  any  way  the  manner  or  the 
time  of  ringing  the  bells" — stating,  however, 
that  they  would  always  be  ready,  through  the 
Rector,  **  to  hear  and  consider  any  special  appeal 
that  may  be  made  for  stopping  the  ringing  of 
the  bells  in  any  specified  case  of  illness." 

The  bill  prayed  an  injunction  to  restrain  the 
defendants  from  ringing  the  bells  at  all,  or  from 
ringing  them  at  any  other  hours  or  periods  of 
time  than  such  as  the  Court  should  declare  to  be 
reasonable. 

The  answer  averred — 

(1)  That  the  church  was  built  in  1848-49, 
long  before  the  erection  of  complainants'  houses, 
and  the  tower  was  originally  designed  as  a  belfry, 
of  which  fact  the  complainants  had  notice  before 
they  built  or  purchased,  not  only  by  the  patent 
external  appearance  of  the  tower,  but  by  public 
notice  that  the  design  of  introducing  a  chime  of 
bells  was  in  process  of  being  carried  out,  notices 
of  special  collections  for  a  "bell  fund"  having 
been  distributed  and  posted  on  the  church  doors  as 
early  as  1869.  That  many  of  the  complainants 
were  tenants  only,  and  therefore  had  no  standing 
in  court  as  pro|>erty  owners. 

(2)  That  the  chiming  complained  of  is  neither 
a  public  nor  private  nuisance,  being  in  truth  and 
fact  "musical,  mellow,  soft,  well-pitched,  sweet, 
and  harmonious,"  and  "of  such  nn  agreeable 
character  that  it  has  grown  to  constitute  one  of 
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the  chief  attractions  of  the  neighborhood,  and 
has  materially  added  to,  rather  than  detracted 
from,  the  enjoyment  pf  social  and  domestic  life 
among  those  residing  in  the  vicinity."  That  the 
bells  were  manufactured  by  one  of  the  best  bell- 
founders  in  the  world,  and  were  pronounced  by 
experts  to  be  perfect  in  tnne  and  of  good  tone; 
that  they  are  a  peal  of  medium  weight,  and  less  in 
size  than  other  church  bells  in  this  and  many 
other  cities,  the  largest  weighing  2006  pounds, 
and  the  smallest  9S3  pounds,  arranged  on  the 
diatonic  scale,  and  constituting  the  tetraohord 
F,  Gy  Af  and  R  fiat;  hung  sixty-seven  feet  above 
the  curb,  which  is  as  high  as  the  roofs  of  the 
highest  houses  occupied  by  complainants,  and 
twenty  feet  higher  than  the  chimes  of  at  least 
five  other  churches  in  Philadelphia;  the  distance 
from  the  tower  of  the  chua*h  to  the  opposite 
houses  l)cing  61  feet  9  inches. 

(3)  That  bell-ringing  is  part  of  the  ordinary  and 
usual  sounds  of  city  life,  the  chiming  complained 
of  being  far  less  calculated  to  disturb  ordinary  citi- 
zens than  the  customary  bell-ringing  in  factories, 
schools,  and  some  other  churches,  or  the  noises 
of  cars,  wagons,  steam-whistles,  and  other  sounds 
incident  to  a  city ;  and  that  even  if  they  produced 
on  some  persons,  when  first  heard,  a  temporary 
annoyance,  the  hearers  would  soon  get  so  accus- 
tomed to  the  sound  that  they  would  not  notice 
it,  except  where  an  imaginarv  or  trifling  annoy- 
once  is  fostered  by  wilful  prejudice  or  heightened 
by  nervous  excitability.  That  while  the  defen- 
dants' conduct,  in  and  about  the  ringing  com- 
plained of,  has  been  a  reasonable,  decent,  and 
customary  exercise  of  a  legal  right,  yet  they  have 
been  willing,  in  special  cases,  from  motives  of 
charity  and  neighborly  kindness,  to  suppend  the 
exercise  of  said  rights,  an.d  that  they  did  so  sus- 
pend them  in  favor  of  these  complainants. 

(4)  That  the  chiming  of  bells,  as  conducted 
by  defendants,  is  in  accordance  with  the  ancient 
modes  of  announcing  divine  worship  in  the 
Christian  churches  throughout  the  civilized  world 
for  more  than  twelve  hundred  years,  and  so  urac- 
tised  iu  this  city  for  more  than  a  century. 

Several  hundred  affidavits  and  counter  affidavits 
were  produced  in  support  of  the  allegations  of 
the  bill  and  answer.  They  covered  a  wide  field 
and  were  classified  as  ♦clerical  and  theological, 
medical  and  physiological,  scientific,  expert,  relat- 
ing to  the  value  of  real  estate,  the  effect  of  the 
bells  upon  the  numerous  affiants,  invalids,  etc. 
etc.  On  all  these  points  the  testimony  was  con- 
flicting. Different  members  of  the  same  house- 
hold gave  affidavits  of  an  opposite  tenor,  and 
several  persons  who  originally  gave  affidavits  on 
one  side  subsequently  gave  counter-affidavits  on 
the  other.  On  behalf  of  the  complainants  there 
was  positive  testimony,  however,  that  the  bell- 
VoL.  III.— 25 


ringing  had  caused  loss  of  sleep  and  annoyance 
to  some  of  the  complainants,  and  had  produced 
bad  effects  on  certain  invalids  ;  one  witness  testi- 
fying :  *'  In  the  case  of  my  wife's  late  mother, 
who  died  two  months  ago,  great  misery  was 
caused  to  her  from  the  bell- ringing,  and  great 
unhappiness  to  us  from  seeing  her  sufi'er  .  .  . 
I  have  often  heard  her  cry  out  'Oh  I  I  wish 
those  bells  would  stop !'  Her  suff'erings  were 
greatly  increased,  and  the  tension  of  her  nerves 
aggravated  by  the  ringing,  as  she  was  often 
awakened  by  the  bells  from  sleep  which  was  most 
necessary  to  her,  and  into  which  she  had  been 
induced  after  much  effort."  Witnesses  in  good 
health  testified  to  the  effect  that  the  sounds,  coming 
so  rapidly  and  continuously  one  upon  another, 
mingled  together  in  a  constant  whirr  of  discor- 
dant clangor,  which,  striking  the  opposite  walls, 
seemed  to  rebound  from  side  to  side,  producing^ 
an  intolerable  nuisance.  A  livery-stable  keeper  in 
the  neighborhood  deposed  that  the  bells;  startle 
his  horses  very  much.  **  One  of  them  bas  broken 
his  halter  several  times  through  tb^  fright  which 
it  gave  him." 

On  the  other  hand,  very  many  witnesses  for  the 
defendants  testified  to  the  effect  that,  so  far  from 
the  bells  being  a  nuisance,,  they  greatly  enjoyed 
the  sweet  sounds,  and  would  miss  them  very 
much  if  they  were  stopped  "The  longer  we 
hear  them  the  more  we  like  to  hear  them ;"  "  I 
am  delighted  to  hear  them  ring,  and  think  it,  » 
would  be  a  great,  pity  to  have  them  interfered  \ 
with;"  ** cannot  understand  how  any  one  can 
complain  of  them,  unless  it  be  those  opposed  to 
all  bells;"  "they  add  cheerfulness  to  the  neigh- 
borhood, and  are  very  convenient  for  fixing  the 
time;"  "they  have  improved  the  value  of  the 
real  estate  in  the  neighborhood ;"  "  I  have  re- 
fused a  substantial  advance  for  my  house  since  the 
bells  were  put  in  the  tower."  As  to  their  effiect 
on  invalids  there  were  many  affidavits  of  an  op- 
posite tenor  to  those  given  on  behalf  of  complain- 
ants. One  gentleman  said  :  "  My  daughter  died 
on  the  18ih  of  October  last,  and  was  very  ill  for 
about  three  months  previous  to  that  time.  During 
her  illness  the  windows  were  always  open  in  her 
room.  She  was  not  in  the  least  annoyed  by  the 
bells,  even  when  rung  at  seven  o'clock  on  Sunday 
morning.  On  the  contrary,  she  enjoyed  listening 
to  them,  even  to  the  day  of  her  death,  and  waited 
impatiently  for  and  eagerly  anticipated  their 
ringing." 

The  Rector  (Rev.  Eugene  Aug's  Hoflfman,  D. 

D  )  testified: **  The  bells  are  well  made   * 

ill  every  particular,  and  as  perfect  iu  tone  as  any 
to  which  I  ever  listened.  They  are  lighter  iu 
weight  than  bells  which  are  u^ually  placed  in  city 
churches,  and  cannot  be  heard  as  far  as  it  is  de- 
sirable they  should  l)e.  .  .  .  In  the  vestry  room, 
attached  to  the  church  building,  when  the  (^is^- 
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ant  clergj  and  I  have  been  preparing  for  divine 
Berviee,  we  have  been  compelled  to  cease  con- 
versing with  each  other  to  listen  whether  the  bells 
have  stopped  or  not." 

Wm,  Henry  Rawle  (B,  C,  M^Murtrie  with 
him),  for  complainants. 

The  jurisdiction  is  unqnestionable.  Two  essen- 
tially similar  cases,  in  which  injunctions  were 
granted,  are  now  actually  pending  in  co-ordinate 
branches  of  this  Court. 

Sellers  r.  Pa.  R.  R.  Co.  (Abattoir  case),  1  Wbbklt 
Notes,' 295. 

Chndreu'8  Hospital  v.  Bamm  (Ga^  Nuisance  case), 
C.  P.  No.  3,  Dec.  T.  1875,  No.  1047. 
It  is  now  well  settled  that  noiae  alone,  unac- 
companied with  smoke,  noxious  vapors  or  noi- 
some smells,  may  create  a  nuisance,  and  be  the 
subject  of  an  injunction. 

Wood  on  Naisances,  oh.  xvi.  tit.  "Noi«©  and  Vi- 
bration,'' §  542,  p.  582  et  seq.,  and  oases  there 
cited. 

Bispham  on  Equity,  §  441,  §  439. 

Walter  v.  Selfe,  4  De  Gex  &  Srnale,  322. 

Crnmp  v.  Lambert,  L.  R.  3  £q.  Cas.  409. 

Cleveland  r.  Citizens'  Gas.  Co.,  5  C.  E.  Green,  201. 

Bradley  v.  Gill,  Lutwjclie  Rep.  69. 

Robertson  v.  Campbell,  13  Fao.  Coll.  (Scotch)  61. 

Ball  r.  Ray,  Lavr  Rep.  8  Ch.  App.  4o7. 

Brodes  v,  baillard,  Lavr  Rep.  1  Chan.  Dir.  692. 

Dargan  r.  Waddle,  9  Iredell  (N.  C.)  244. 

Bishop  V.  BankR,  33  Conn.  118. 

Roskell  r.  Whitwortb,  39  Weekly  Reporter,  804. 

Scott  r.  Firth,  10  Law  Times  (N   S),  240. 

Firth  V,  Dotige,4  Deuio,  311. 

Dennis  v.  Eickhardt,  3  Grant  Cas.  390. 

In  many  of  the  cases  cited,  the  noises  enjoined 
were  those  caused  by  a  useful  and  otherwise  legit- 
imate business.  A  fortiori,  will  the  jurisdiction 
be  exercised  when  the  noi8e  is  unnecessary.  Bell- 
ringing  is  neither  a  secular  work  for  business 
purposes,  nor  is  it  a  necessary  part  of  divine  wor- 
ship or  ritual ;  for  a  large  majority  of  churches 
bav«  1)0  l)ell8.  Its  origiual  object,  to  call  worship- 
pers to  prayer,  has  long  since  been  practicully 
8ui>er8eded  by  the  general  introduction  of  cloiks 
and  watclies.  That  it  is  an  established  custom 
of  the  church  is  no  defence,  if  in  a  particular  case 
it  create  a  nuisance,  ho  custom,  rite,  belief, 
privilege,  or  the  like,  ever  justifies  a  violation  of 
law. 

Wood  on  Naisances,  p.  587,  §  549. 

Hex  Vn  Smiih,  Strange,  704. 

.Inehbald  ».  Barrington,  Law  Rep.  4  Ch.  App.  338. 

Walker  v,  Brewster,  Law  Rep.  5  £4.  Cas.  25. 

That  some  persons  do  not  object  to  the  bells, 
Is  jio  evidence  that  they  are  not  a  nuisance  to  the 
complainants. 

The  ringing  of  church  bells  has  been  enjoined 
ifl  England  at  the  .suit  of  a  single  private  person 
disturbed  thereby, ^nd  also  at  the  suit  of  several 
ji)ined  as  co-complainants. 

Martin  v.  Nntkin,  2  P.  Wms.  2G6. 
iJallau  r.  DeHeld,  2  Simons,  N.  R.  133;  S.  C,  9 
J:.ug.  Law  &.Kq.  Rep.  133.     (A.  D.  Ib51.) 


P.  Peinberton  Morris  (with  whom  were  Oeo. 
W.  Biddle  and  Oeo.  Tucker  Bispham),  for  de- 
fendants. , 

The  jurisdiction  is  not  denied.  Bat  it  does 
not  apply  to  this  case.  Bell-ringing  is  not  of 
itself  unlawful,  nor  a  nuisance  per  se.  The  test 
is,  if  the  act  is  a  lawful  one  generally,  are  you 
exercising  it  in  a  reasonable  way  and  for  such 
purposes  as,  from  the  nature  of  the  subject  mat- 
ter, were  contemplated  ?  A  nuisance  by  noise  is 
emphatically  a  question  of  degree,  and  this  should 
be  passed  upon  by  a  jury  in  an  action  at  law. 

The  whole  weight  of  historical  evidence  is  op- 
posed to  the  idea  that  church  bells,  in  boweter 
populous  a  city,  can  ever  be  a  nuisance,  restrain- 
able  in  equity.  The  two  English  cases  cited  by 
plaintiffs'  counsel  will  be  found  to  rest  on  special 
grounds,  one  being  in  violation  of  a  special  cove- 
nant, in  aid  of  which  the  injunction  was  granted, 
and  the  other  was  held  not  to  be  a  church,  and 
**  to  have  no  legal  privilege  of  having  bells  in  the 
same  way  as  a  parish  church  has."  That  no 
other  precedents  can  be  found  is,  to  a  legal  mind, 
clear  evidence  that  the  mere  ringing  of  church 
bells  will  not  be  specially  enjoined,  particularly 
upon  unsatisfactory  and  contradictory  affidavit 
evidence.  The  cases  relied  on  by  plaintiffs  do 
not  conflict  with  these  positions,  which  have 
been  sufficiently  established  by  numerous  analo- 
gous authorities. 

Gaunt  r.  Fyuney,  L.  R.  8  Ch.  App.  8,  11,  12. 

Ball  r.  Ray,  L.  R.  8  Ch.  App.  4:;8,  471. 

Blanchard  v.  Reyburn,  1  Weekly  Notes,  629,  per 
Tbatf.r,  p.  J. 

Spa  I  hawk  v.  Passenger  R.  W.  Co.,  4  Sm.  427,  per 
Thompsoji,  Ch.  J. 

Crump  r.  Lamhert,  L.  R.  3  Kq.  411. 

Atty.  Gen.  v.  Gas  Co.,  19  Eng.  L.  &  Eq.  Rep.  639, 
652. 

ITuckenstefn's  App  ,  20  Sm.  103. 

Rhodes  r.  Dunhar,  7  8m.  274. 

Richard'^  App.,  7  Sm.  105. 

St.  Helenas  Smelting  Co.  r.  Tipping,  11  II.  L.  Cas. 
650. 

Kerr  on  Injunctions,  208-0. 

Kaden  v.  Frith,  1  Hem.  &  M.  573. 

Gaslight  Co.  V,  Broadlient,  7  H.  L.  Cas.  371. 
The  allepcaiion    of  de[»recialion  in    value  of 
complainanis'  property  is  not  a  ground  for  equi- 
table interference. 

[IIarb,  F.  J.  The  Court  does  not  desire  to 
hear  argument  on  that  question,  on  this  motion 
for  an  injunction.  Such  depreciation  could  only 
be  through  the  effects  of  the  ringing  on  the  per- 
sons of  the  complainants,  making  the  property 
less  desirable  for  residences ;  and  as  the  annoy- 
ance to  the  persons  directly  is  suflBcient  ground 
for  injunction,  if  proved,  the  secondary  injury  to 
property  is  i  in  material.] 

George  W,  Biddle,  on  the  same  side,  argued 
that  no  one  has  a  right  to  expect  rural  serenity 
in  a  populous  city,  where  the  law  recognizes  ft 
surrender  of  some  things,  even  to  annoyance,  in 
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reinrn  for  conveniences.  To  invoke  a  remedy  by 
injonction,  there  mnst  be  a  snbstantial  injury  to 
comfort  and  to  property ;  such  as  plain  people 
really  fee).  It  most  be  measured  by  a  rough 
practical  standard,  according  to  the  known  habits, 
usage,  and  custom  of  the  particular  community. 
While  all  reasonable  rights  of  persons  and  pro- 
jieriy  are  to  be  protected,  the  aid  of  a  chancellor 
cannot  be  invoked  to  gratify  the  whims,  caprices, 
or  personal  antipathies  of  a  few  exceptionally 
Bensitive,  hyper-critical  people,  whose  imaginary 
erils  have  been  fostered,  perhaps,  by  a  spirit  of 
factious  opposition.  A  nervous  or  prepossessed 
listener  may  exaggerate  sounds  which,  ordinarily, 
would  pass  unnoticed,  into  new  significance,  thns 
originating  within  himself  the  very  impression 
of  nnisance  of  which  he  complains. 

I  admit  that  noise,  under  certain  circumstances, 
may  be  the  subject  of  regulation  by  the  Courts. 
But  where  the  extraordinary  remedy  of  injunction 
is  sought,  the  case  must  be  so  free  from  all  doubt 
as  to  render  a  trial  by  jury  quite  unnecessary, 
Here  the  affidavits  are,  to  say  the  least,  evenly 
balanced.  And  before  you  strike  a  blow  at  what 
has  existed  for  a  thousand  years,  you  must  con- 
sider custom,  and  even  allow  something  for  senti- 
ment. In  the  tinsmith's  case  (Dennis  v.  Eckert, 
3  Grant  Cas.  390),  and  in  the  trip-hammer  case 
(Roskdl  v.Whitworth,  19  Weekly  Reporter,  804) 
the  Court  allowed  the  noisy  work  to  go  on  from 
7  A.  M.  to  6  P.  M.,  only  restraining  it  at  un- 
reasonable hours.  The  defendants  have  volun- 
turiiy  discontinued  the  early  Sunday  morning  bell, 
and  only  claim  the  right  to  ring  the  chimes  at 
reasonable  hours  of  the  day. 

The  complainants  cannot  sue  jointly.    The  in- 
jury, if  any,  must  necessarily  be  several. 
Hodfion  V,  Madison,  12  Sim.  418. 
Davidson  v,  Isliain,  1  Stookt.  18t5. 

As  "the  intensity  of  sound  varies  inversely 
with  the  square  of  the  distance,''  and  as  no  two 
of  the  complainants  live  at  the  same  distance  from 
the  bells,  no  two  can  be  affected  alike. 

B.  (7.  McMurtrie,  in  reply. 

Two  grounds,  on  which  there  can  be  no  dis- 
pute as  to  the  facts,  are  conclusive  of  the  pro- 
priety of  granting  the  injunction  in  thi.s  case. 
(1)  There  is  no  purpose  connected  with  the  bell- 
ringing  except  amusement,  religions  recreation,  or 
sesthetic  enjoyment  (2)  Whatever  the  effect  may 
be  on  persons  residing  at  a  greater  or  less  dis- 
tance, there  is  do  doubt  that  it  is  a  nuisance  as  to 
those  who  own  and  occupy  the  residences  directly 
opposite,  that  is,  on  the  south  side  of  Locust 
Street,  between  Sixteenth  and  Seventeenth.  There 
is  no  conflict  of  testimony  among  Ihem — not  one 
of  the  immediate  neighbors  say  they  like  it— a// 
in  that  square  unite  in  thin  proceeding,  either  as 
complainants,  or  affiants  in  support  of  the  bill. 

The  defendants  attempt  tojuslify  on  tne  ground 


of  "  ancient  usage  "  But,  in  order  to  avail  of 
this,  they  must  show  that  heretofore  the  same 
effect  has  been  produced..  See  remarks  of  Ser- 
geant, J.,  in — 

Commonw«5aIth  v.  Van  Sickle,  Brightlj's  Rep.  69. 
All  the  cases  relied  on  by  defendants  have 
involved  some  question  of  business,  profit,  or  useful 
occupation,  and  even  those  have  been  wholly  or 
partially  enjoined.  This  case  is  far  stronger,  in 
that  it  involves  only  a  question  of  pleasure.  The 
defendants  say  the  bells  are  a  call  to  prayer.  But 
put  it  stronger.  Suppose  these  bells  were  a  call 
to  work.  Is  there  any  doubt  that  such  ringing 
would  be  enjoined?  But  there  is  no  distinction 
between  the  right  of  a  religions  association  and 
that  of  anybody  else,  so  far  as  any  action  of  theirs 
relates  to  or  interferes  with  the  comfort,  property, 
or  rights  of  others. 

The  doctrine  that  complainants  cannot  sue 
jointly  has  been  exploded. 

Spencer  v,  London  Railway  Co.,  8  Simons,  193. 

Cleveland  v.  Gas  Co.,  6  C.  E.  Green,  1101. 

Umfreville  r.  Johnaon,  10  Cliauo.  Ap.  L.  R.  680. 

Wler's  Appeal,  24  Sm.  230. 

C.  A.  V. 

Feb.  2  i.  The  Court.  The  case  presented  on 
either  side  of  this  controversy  is  one  calculated  to 
arrest  attention.  On  the  part  of  the  complain- 
ants, it  is  averred  that  the  defendants  have  caused 
four  large  bells  to  be  hung  in  the  church  tower 
of  St.  Mark's,  at  a  distance  of  not  more  than 
twenty  yards  from  the  houses  on  the  opposite 
side  of  Locust  Street,  and  nearly  on  a  level  with 
the  roofs;  that  the  tower  is  in  the  immediate 
vicinity  of  the  complainants' residences,  and  that 
the  bells  are  rung  at  various  times  during  the 
week  and  on  Sundays,  and  produce  a  sound  which 
is  so  overpowering  as  to  cause  not  only  annoy- 
ance, but  serious  injury  to  the  complainants; 
that  they  are  all  much  disturbed,  and  that  in  the 
case  of  some  of  them,  who  are  invalids,  needful 
repo^  has  l)een  broken,  and  acute  attacks  of 
nervous  pain  have  been  brought  on  or  aggravated 
by  the  discordancy  and  volnme  of  the  sound, 
while  others  of  them  have  suffered  in  the  persons 
of  their  parejits,  wives,  or  children.  The  state- 
ments are  sustained  and  corroborated  by  the  tes- 
timony of  physidans  of  high  standing,  who  con- 
cur in  saying  that  such  effects  may  naturally 
arise  from  such  a  cause,  and  Dr.  Da  Costa  and 
Dr.  Mitchell  add  that  they  know  from  observa- 
tions made  in  the  course  of  thtir  own  practice 
that  the  sound  of  St.  Mark's  bells  has  been  at 
times,  during  illness,  a  source  not  only  of  suffer- 
ing, but  of  danger. 

It  is  alleged,  on  the  other  hand,  by  the  defen- 
dants,  that  bell-ringing  and  the  chiming  of  bells 
date  from  a  remote  period  in  the  Christian 
Church ;  that  they  have  been  received  with  gene- 
ral favor  and  acceptance,  and  that  it  would  be 
difficult  to  find  any  great  poet,  from  Dante  down 
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to  our  own  times,  whose  verse  does  not  bear  wit- 
ness to  this  trath ;  that  the  sounds  so  much  com- 
plained of  are  not  a  mere  accidental  accompani- 
ment, but  have  from  associations  become  an  inte- 
gral part,  of  the  celebration  of  the  Snndaj,  which 
brings  an  opportunity  for  rest  to  all ;  and  that 
the  Court  should  be  slow  to  believe  that  a  cus- 
tom hallowed  by  the  observance  «nd  sanctioned 
by  the  assent  of  successive  generations  of  wor- 
shippers can  be  injurious;  and  that,  in  fact,  in  the 
present  case,  as  will  be  apparent  on  examining 
the  testimony,  if  some  persons  inveigh  against 
the  bells  which  give  occasion  for  this  suit,  other 
and  not  less  numerous  voices  are  raised  in  their 
behalf.  The  Court  is,  consequently,  asked  to 
infer  that,  if  the  sufferings  for  which  the  bill 
seeks  relief  are  not  imaginary,  they  are  the  in- 
evitable offspring  or  accompaniment  of  nervous 
disease,  although  a  morbid  or  excited  fancy  at- 
tributes them  to  the  peals  issuing  from  the  tower 
of  defendants'  church. 

It  seems,  from  what  has  been  said,  that  the 
case  may  conveniently  be  considered  under  two 
heads :  First,  is  the  injury  complained  of  real, 
and  do  the  complainants  suffer  from  the  cause 
alleged  1  Secondly,  if  the  answer  to  this  inquiry 
is  in  favor  of  the  bill,  are  the  defendants  entitled 
to  continue  the  ringing,  notwithstanding  the 
suffering  which  it  may  produce  f 

The  former  inquiry  is  not  so  much  one  of  law 
as  of  fact,  and  therefore  imposes  a  painful  re- 
sponsibility on  the  Court  by  carrying  it  into  a 
vague  and  boundless  region,  where  laymen  and 
lawyers  meet  on  a  common  ground,  and  all  well- 
considered  opinions  have  an  equal  claim  to  re- 
spect It  is,  moreover,  the  material  inquiry  as 
covering  the  moral  ground  on  which  every  legal 
determination  must  ultimately  rest.  If  the  act 
of  the  defendants  in  setting  up  these  bells  and 
causing  them  to  be  rung  be  one  that  must  in  the 
ordinary  course  of  events  be  a  source  of  p«in  and 
suffering,  the  defendants  will,  we  are  convinced, 
be  among  the  first  to  acknowledge  that  no  right 
should  be  so  exercised,  and  we  are  equally  sure 
that  such  would  be  their  judgment,  although  the 
chief  sufferers  from  it  were  the  aged,  the  infirm, 
and  women  in  the  perils  of  childbirth,  and  young 
children.  This,  then,  is  a  point  upon  which  all 
else  turns,  and  in  determining  it  we  can  fortu- 
nately  appeal  to  rules  which  give  little  scope  to 
the  mere  personal  views  or  inclination  of  the 
Judge.  When  a  witness  who  denies  is  confronted 
with  another  of  equal  credibility  who  aflBrras,  and 
the  negation  is  not  necessarily  inconsistent  with 
the  existence  of  a  fact  which  must  be  true  unless 
the  affirmation  is  false,  that  conclusion  should  be 
adopted  which  reconciles  both  statements.  A 
bystander  asserts  that  the  bell  of  a  locomotive 
was  rung  as  the  train  approached  a  railway  cross- 
ing ;  another  maintains  the  contrary,  but  on  be- 


ing cross-examined,  admits  that  all  he  knows  of 
the  matter  is  that  no  such  sound  reached  his  ear. 
The  just  inference  is  that  both  speak  the  truth ; 
and  if  so,  the  bell  was  rung.  Few  rules  for  de- 
termining the  result  of  conflicting  evidence  are 
more  frequent  in  occurrence  or  more  satisfactory 
in  practice  than  this. 

Applying  a  like  test  to  the  case  in  band,  where 
the  witnesses  in  certain  booses  say  that  they  were 
pleasurably  affected  by  sounds  which  the  witnesses 
in  other  houses  describe  as  a  cause  of  pain,  it  will 
appear  that  such  testimony  is  not  necessarily  con- 
flicting, and  that  we  are  not  reduced  to  the  dis- 
agreeable necessity  of  supposing  that  either  state- 
ment is  inaccurate.  This  would  be  true  if  the  . 
affiants  resided  in  the  same  mansion,  and  were  all 
in  the  normal  condition  which  attends  on  health, 
and  applies  a  fortiori  to  the  testimony  which 
comes  from  Walnut  Street  as  contrasted  with  that 
borne  by  the  inhabitants  of  Locust  Street,  be- 
tween Sixteenth  and  Seventeenth  Streets,  and 
relating  to  the  effects  upon  those  among  them 
who  are  subject  to  the  pressure  of  disease.  The 
similarity  which  exists  among  mankind  while 
they  are  well,  and  authorizes  us  to  infer  that  like 
causes  will  produce  the  same  results,  is  replaced 
under  the  influence  of  ill-health  by  divergences 
which  not  only  render  the  sufferer  unlike  his 
fellows,  but  may  for  the  time  being,  seem  to 
render  him  a  denizen  of  some  other  world.  The 
senses  of  one  patient  may  be  dulled  by  his  malady, 
while  those  of  another  become  preternaturally 
acute,  and  are  tortured  by  that  which  brings 
pleasing  reminiscences  to  the  first 

In  like  manner  the  complaints  of  the  owners 
and  occupiers  of  the  houses  in  Locust  Street 
would  not  be  sufficiently  answered  by  the  affi- 
davits from  Erety  and  Chancellor  Streets  if  all 
the  testimony  from  those  quarters  were  to  the 
same  effect,  which  is  by  no  means  the  case.  The 
laws  of  sound  are  uniform,  but  their  operation  is 
controlled  by  causes  that  cannot  always  be  readily 
ascertained.  A  recent  paper  by  Mr.  Tyndall 
gives  some  remarkable  instances  of  this  phenome- 
non, and  I  believe  that  the  most  expert  man  of 
science  would  hesitate  to  declare  beforehand  in 
what  spot  echo  would  best  or  oftenest  reflect  the 
voice.  One  circumstance  is  apparent  in  this  case 
even  to  an  unscientific  eye,  that  the  houses  in 
Locust  Street,  rising  as  they  do  nearly  to  the  level 
of  the  belfry,  are  exposed  to  the  full  force  of  the 
waves  of  sound  which  pour  forth  from  its 
windows,  and  which  pass  over  the  humbler  roofs 
in  Erety  Street,  although  only,  according  to  the 
affidavits  of  Thomas  and  Mary  Dentry,  to  break 
resonantly  on  the  dwellings  which  they  occupy 
further  on  in  Chancellor  Street  The  truth  is 
that  a  casual  or  uninterested  observer  can  no 
more  predict  or  account  for  the  seemingly  way- 
ward course  of  the  vibrations  which  constituie 
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Boand  than  he  can  tell  where  the  undertow  renders 
it  dangeroas  to  venture  into  the  surf,  or  than  the 
mariner  can  anticipate  which  of  the  cominp:  seas 
will  rise  above  the  rest  and  break  on  board  his 


It  does  not  necessarily  detract  from  the  force 
of  these  considerations  if,  as  the  defendants  con- 
tend, the  chiming  of  St  Mark's  bells  does  not 
affect  persons  whose  nerves  have  not  been  tonched 
liy  disease.  The  question  in  every  case  should  be : 
Do  the  acts  complained  of  tend  by  a  natural  se- 
quence to  produce  injnry?  and  not  what  is  the 
condition  of  persons  who  suffer  from  the  wrong  ? 
Disease  and  age  come  as  certainly  in  the  course 
of  nature  as  life  and  health,  and  are  a  reason  why 
the  Court  should  extend  rather  than  withdraw  its 
protecting  arm. 

Upon  the  first  branch  of  the  case,  therefore, 
we  are  unable  to  avoid  the  conclusion,  after  an 
examination  of  the  testimony  on  both  sides,  that 
the  sound  of  these  bells  does  cause  annoyance 
and  suffering  which  is  not  merely  imaginary,  or 
felt  only  by  the  hyper- sen  si  live,  but  is  real  and 
substantial,  and  extends  to  several  classes  of  per- 
sons— the  very  young,  the  aged,  the  sick,  and 
those  who,  though  not  invalids,  have  somewhat 
declined  from  the  fortunate  condition  of  robust 
health,  who  are  found  in  all  places  and  among  all 
conditions  of  life,  and  whose  rights  in  all  neigh- 
borhoods the  law  should  sedulously  guard. 

The  remaining  inquiry  is  whether,  regarding 
the  defendants'  acts  as  prejudicial,  they  are  done 
In  pursuance  of  a  right  that  cannot  be  questioned 
or  restrained.  To  answer  this  question  we  have 
only  to  consider  what  their  conduct  is  and  the 
way  in  which  it  operates.  The  rule,  sic  utere 
tuo  ut  alienum  non  Iwdas,  is  not  of  universal  ap- 
plication, and  it  has  been  said  "  that  there  are 
many  cases  in  which  a  man  may  lawfully  use  his 
own  property  so  as  to  cause  damage  to  his  neigh- 
bor if  it  be  not  damnum  ivjuriosura.^^  (Acton  v. 
Dlnndell,  12  M.  &W.  324,  341.)  Where  no  con- 
tract,  custom,  or  statutory  rule  prohibits,  one 
may  dig  a  trench  on  his  own  land,  although  the 
effect  is  to  render  the  adjacent  laud  incapable  of 
sustaining  a  wall  or  house  which  has  been  built 
on  it ;  but  it  also  seems  that  **  if  my  land  adjoins 
that  of  another,  and  I  have  not,  by  building,  in- 
creased the  weight  upon  my  soil,  and  my  neighbor 
digs  in  his  soil,  so  as  to  occasion  mine  to  fail  in, 
he  may  be  liable  to  an  action."  (Wyatt  v,  Harri- 
son, 3  B.  &  Ad.  71 ;  Humjihries  v.  Hrogden,  15 
Q.  B.  739,  744  ;  Harris  v.  lljding,  6  M.  &  \V.  60 ; 
WakeBeld  v.  Buccleuch,  4  Kq.  Cases  L.  K.  613.) 

However  this  may  be,  and  whether  damage  oc- 
casioned by  the  exercise  of  an  absolute  or  exclu- 
sive right  be  or  be  not  a  cause  of  action,  it  is 
clear  that  rights  which  others  share  should  be 
exercised  with  a  due  regard  for  their  interest. 
A  man  may  do  ordinarily  what  he  will  with  his 


ground,  but  he  has  no  such  dominion  over  the 
streams  that  pass  through  or  the  air  that  floats 
over  it  The  air  and  water  are  so  far  common 
property,  that  no  one  can  be  entitled  to  do  that 
which  will  render  them  a  source  of  injury,  or 
unfit  for  the  general  use.  As  the  atmosphere 
cannot  rightfully  be  infected  with  noxious  smells 
or  exhalations,  so  it  should  not  be  caused  to  vi- 
brate in  a  way  that  will  wound  the  not  less  deli- 
cate sense  of  hearing.  Light  may  be  shut  out, 
and  odors  measurably,  excluded,  but  sound  is  all 
pervading. 

What,  then,  it  may  be  asked,  is  bell-ringing 
forbidden  1  The  answer  is,  certainly  not,  unless 
the  circumstances  require  it.  It  does  not,  as  I 
suppose,  enter  into  the  imagination  of  any  man, 
and  certainly  can  never  be  the  purpose  of  a  court, 
to  suppress  the  chimes  which,  properly  attuned 
and  regulated,  are  a  melodious  and  grateful  form 
of  sacred  music.  Sunday,  as  observed  by  the 
English-speaking  races,  teaches  in  the  street  as 
well  as  in  the  church  ;  and  the  church  bells  should 
lend  grace  and  gladness  to  a  lesson  that  might 
otherwise  seem  too  austere.  But  while  bell-ring- 
ing may  be  a  fruitful  source  of  good,  it  may  also 
be  practised  in  a  way  to  produce  injurious  conse- 
quences. The  situation  of  the  bell  is  of  little 
moment  if,  like  that  of  Calvary  Church,  in  Lo- 
cust  Street  below  Sixteenth,  it  is  only  sounded 
six  times  in  a  minute ;  but  if  the  strokes  are  to 
be  multiplied  until  they  reach  ninety  per  minute, 
as  in  the  case  in  hand,  the  bells  should  be  hung 
in  some  open  square  or  place,  or  high  above  the 
roofs  of  the  adjacent  dwellings,  so  that  the  notes 
may  be  softened  and  modulated  as  they  descend. 
Such  are  the  belfries  of  the  Gothic  cathedrals, 
and  such  the  Italian  campaniles.  If  these  pre- 
cautions are  not  observed,  the  vibrations  may  be 
intense  near  at  hand,  and  yet  inaudible  at  a  short 
distance.  Accordingly,  while  numerous  and  cred- 
ible witnesses  affirm  that  the  chiming  of  St. 
Mark's  bells  "is  distressing"  and  *' intolerable" 
in  Locust  Street,  we  learn  from  the  defendants* 
affidavits  that  the  sound  cannot  be  heard  at  1620 
Spruce  Street,  "unless  one  li^tens  for  it."  The 
explanation  of  this  seeming  discrepancy  is,  accord- 
ing to  Dr.  Wm.  Thompson,  that  the  houses  on 
the  south  side  of  Spruce  Street  are  screened  from 
the  sound  by  the  intervening  buildings,  as  they 
would  be  in  shadow  if  a  calcium  light  were  substi- 
tuted for  the  bells.  In  other  words,  it  is  because 
the  force  of  the  impact  is  silent  on  the  complain- 
ants* dwellings  that  persons  who  live  in  the  next 
street  are  not  disturbed. 

The  conclusion  to  which  we  are  brought  by  a 
review  of  the  testimony  is,  that  from  the  level  at 
which  the  bells  of  St,  Mark's  are  hung,  and  from 
their  proximity  to  the  surrounding  buildings — 
and  it  may  be  from  other  circumstances  which 
are  not  accurately  known  or  determined — they 
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cannot  be  chimed  or  rung  without  causing  an  an- 
noyance to  the  dwellers  in  the  neighborhood, 
which,  in  the  case  of  some  of  them  who  stand 
most  in  need  of  care,  amounts  to  a  serious  injury, 
and  should  conseqifently  be  abated  by  an  injunc- 
tion. Whether  the  prohibition  shall  be  absolute 
will  depend  on  circumstances.  It  is  no  part  of 
our  design  to  impose  any  restraint  on  the  defend- 
ants that  is  not  essential  to  protect  the  com- 
plainants, and  if  a  mode  of  chiming  can  be  devised 
that  will  not  be  attended  with  injurious  conse- 
quences«  we  shall  be  glud  to  sanction  it  by  a  de- 
cree. We,  moreover,  earnestly  desire  not  to  hin- 
der such  moderate  tolling  or  ringing  on  Sunday, 
before  morning  and  evening  service,  os  may  be 
satisfactory  to  both  parties,  and  trust  that  counsel 
will  come  to  some  arrangement  by  which  this 
will  be  accomplished. 

The  following  decree  was  entered  : — 
And  now,  this  twenty-fourth  day  of  February, 
A.  D.  1877,  this  cause  came  on  to  be  heard  on  a 
motion  for  a  special  injunction,  and  was  argued 
by  counsel.  Whereupon,  in  consideration  thereof, 
it  is  ordered  and  decreed  that  upon  security  being 
entered  in  the  sum  of  one  thousand  dollars,  an 
injunction  issue  restraining  the  defendants  from 
ringing  the  bells  of  St.  Mark's  Church,  or  other- 
wise using  the  same  so  as  to  cause  nuisance  or 
annoyance,  by  sound  or  noise,  to  the  complainants 
or  any  of  them  within  their  respective  houses. 
Opinion  by  Harb,  P.  J.     Pratt,  J.,  absent 


itommon  llleas— Hato^ 


0.  p.  No.  4.  Jan.  28. 

Kerns,  Admr.  etc.,  v.  New  Jersey  Mutual  Life 
Insurance  Co. 

Life  insurance — Policy — Receipt  for  premium 
note,  effect  of  condition  in — Non-payment  of 
note  for  first  premium — Whether  risk  attached 
under  the  policy. 

Rule  to  show  cause  why  judgment  should  not 
be  opened  and  the  defendant  be  let  into  a  defence. 
Debt  on  a  policy  of  life  insurance.  Judgment 
had  been  entered  for  want  of  an  affidavit  of  defence. 
The  affidavit  in  support  of  the  present  rule  set 
forth  the  following  facts:  The  plaintiflPs  dece- 
dent, Edward  L.  Kerns,  made  application  through 
one  Kramer,  who  was  the  agent  of  the  company 
defendant  in  Lehigh  County  from  December,  J  b74, 
until  the  summer  of  1875,  for  an  insurance  on  his 


life.  The  company,  defendant,  in  due  course  for- 
warded the  policy  to  Kram'^r,  who,  after  some 
delay,  caused  by  Kerns'  inability  to  pay  the  pre- 
mium, agreed  to  make  an  abatement  of  25  per 
cent,  of  the  premium,  and  for  the  balance  to  accept 
a  premium  note  in  the  following  form  : — 

$82.76,  Newark,  New  Jersey,  Aprin2lh,  1875,  raloe 
received,  ninety  daya  after  date  L  promisee  to  pay  t«> 
the  ^e^v  Jersey  Mutual  Life  Jii-'uranoe  Company  or 
order  at  Second  National  Bank  of  Allentown,  Pennsyl- 
vania, eiglity-t^o  dollars  and  seveuty-aiz  cents,  beiu^ 
for  infln ranee  premium  of  policy  No.  19,994  Issoed 
to  me  by  said  company,  it  being  understood  and  agre^'d 
that  if  this  note  shall  not  be  paid  at  maturity,  said 
policy  No,  19,994  shall  be  cancelled,  and  become  null 
and  void,  and  be  Pnrrendere<l  to  said  company  aud  the 
pro  rata  premium  for  the  rii;k  thereon  incurred  paid 
to  them  ou  demaud.  Bdwabd  L.  Kaaxs. 

Upon  the  execution  of  this  note  in  April,  1875, 
the  policy  was  delivered  to  Kerns.  The  note  waa 
not  paid  at  maturity,  and  Kerns  died  within  the 
year  covered  by  the  policy. 

8.  0.  Perkins  showed  cause.  There  is  nothing 
in  the  affidavit  to  show  that  the  contract  of  insur- 
ance did  not  become  binding  immediately  upon 
the  delivery  of  the  policy  and  acceptance  of  the 
note.  The  |>olicy  acknowledged  receipt  of  the 
payment  of  the  premium.  Although,  in  point  of 
fact,  it  was  paid  by  a  note,  which  note  has  not 
been  paid,  yet  the  company  could  have  bronglit 
suit  on  the  note,  and  recovered  its  amount  at  any 
time.  The  provision  in  the  note  that  unless  paid 
at  maturity,  the  policy  should  become  void,  was 
a  condition  subsequent,  which  required  some 
affirmative  action  on  the  part  of  the  company  to 
enforce  the  forfeiture,  of  which  there  is  no  allega- 
tion. The  equity  of  the  case  can  be  reached  by 
deducting  the  amount  of  the  note,  with  interest, 
from  the  insurance  money,  and  when  the  breach 
of  a  condition  subsequent  can  be  compensated  in 
money,  the  Courts  lean  against  forfeiture. 

Brinkl^f  for  the  rule,  was  not  heard. 

The  Court.  Without  expressing  any  decided 
opinion  now,  our  present  judgment  is  that  this 
receipt  is  part  of  the  contract,  aud  that  the  policy 
was  delivered  with  the  express  condition  in  it. 
This  condition  declares  that  the  policy  shall  cease 
to  be  in  force  if  the  note  is  not  paid  on  maturity. 
The  lust  words  of  the  receipt  are  all  that  make 
us  hesitate,  tIz.  :  "and  be  snrrendered  to  sai*l 
company,  and  the  pro  rata  premium  for  the  risk 
thereon  incurred  paid  to  them  on  demand,"  which 
seem  to  imply  that  the  risk  hud  been  begun  and 
partially  incurred.  Our  doubt  is  so  strong  that 
we  now  will  enter  no  judgment.  We  therefore 
open  judgment,  aud  the  case  will  go  on  in  the 
usual  course. 

Rule  absolute. 

Oral  opinion  by  Thayer,  P.  J.,  CRioas,  J.» 
concurring. 
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Hellerman*8  Estate.    Feb.  10, 1877. 
Allowance  for  tmpport  of  minors —  When  granted 
— Reimbursement  of  mother  for  past  mainte- 
nance— Practice — W?iat  proof  necessary  to 
support  petition. 

Sar  petition  of  gnardfan  to  be  allowed  to  ex- 
pend a  portion  of  the  principal  of  minora'  estate. 
The  guardian  set  forth  in  his  petition  that  the 
father  of  the  minors  died  in  1871  intestate,  leav- 
ing his  widow  and  four  cliildren  sarviving;  that 
his  personal  estate  conhisted  of  a  few  articles  of 
household  furniture,  not  exceeding  in  value  $200; 
that  previous  to  his  death  he  had  purchased  for 
$900  a  small  dwelling  house,  which  was  subject 
to  a  ground  rent  of  $54  per  annum  ;  that  the 
debts  owing  by  him  at  his  death  were  |>aid  by  the 
widow,  who  for  that  purpose  borrowed  the  sum 
of  $400;  that  since  the  death  of  her  husband 
she  has  kepta  trimming-store,  by  means  of  which, 
and  her  owi\  labor,  she  has  supported  herself  and 
family,  and  paid  the  taxes  and  ground  rent  on 
said  real  estate,  nntil  within  about  one  year  past, 
when  on  account  of  the  dulness  in  business  and 
the  scarcity  of  work  she  has  been  unable  to  pay 
the  same.  That  there  is  due  at  present  the  fol- 
lowing : — 
One  year's  gronnd  rent  .  .  $  54 
One  year's  taxMS  ...  45 

Loan  to  paj  decedent's  debts  and  int.    406    $505 

That  the  minors  are  19,  16,  12,  and  8  years  of 
age  reRj)€Cti?ely,  in  need  of  clothing,  and  are  not 
of  sufficient  age  to  support  themselves.  Where- 
fore the  guardian  prayed  to  be  allowed  to  expend 
out  of  the  fund  in  his  hands  the  said  sum  of  $505, 
and  the  farther  sum  of  $G0  to  purchase  clothing 
for  said  minors. 

The  petition  was  accompanied  by  the  affidavit 
of  the  mother  of  the  minors,  that  the  facts  al- 
leged by  the  guardian  were  true ;  that  she  has  had 
charge  of  the  minors  since  their  father's  death, 
and  by  her  personal  labor  at  sewing,  and  by  at- 
tending to  her  store,  clothed,  boarded,  and  par- 
tially educated  her  children,  paid  the  ground  rent 
and  taxes  on  their  real  estate  and  kept  the  same 
in  repair ;  that  she  was  obliged  to  borrow  $100 
to  pay  certain  debts  of  her  husband,  in  order  to 
retain  the  premises  wherein  she  and  her  family 
have  resided  since  his  death ;  that  the  children 
are  in  want  of  new  clothing,  and  the  sum  of  $60 
is  actually  required  for  that  purpose. 

Wm.  Hall  Waxier,  for  the  petitioner. 

Feb.  14.  The  Court.  The  petition  is  de- 
fective in  not  stating  the  amount  of  money  the 


guardian  has  in  his  possession  belonging  to  each 
minor.  While  the  facts  alleged  present  a  Tery 
meritorious  case,  yet  we  do  not  feel  justified  in 
authorizing  the  expenditure  of  comparatively  so 
large  a  sum  out  of  what  may  be  a  very  inconsid- 
erable estate,  upon  the  unsupported  petition  of 
the  guardian.  •  The  mother  of  the  minors  desires 
to  be  reimbursed  moneys  asserted  to  have  been 
borrowed  and  expended  by  her  for  the  benefit  of 
her  minor  children.  But  there  is  no  evidence 
that  she  has  done  either.  In  Estate  of  Pennock 
Minors  (32  Legal  Intelligencer,  169),  we  have 
adverted  to  the  practice  to  be  followed  in  order 
to  obtain  an  allowance  for  past  expenditures 
made  by  a  parent  or  guardian. 

Under  the  circumstances  we  would  refer  this 
petition  to  an  examiner,  to  take  proofs  and  re* 
port  npon  the  propriety  of  granting  the  applica- 
tion, but  we  have  no  desire  to  impose  this  expense 
upon  the  minors.  Still  we  cannot  grant  the  pe- 
tition without  being  further  informed  as  to  all 
the  circumstances  of  the  case.  This  information 
may  be  furnished  by  depositions,  sustaining  the 
allegations  of  the  petitioner,  by  proof  of  the  loan 
to  the  widow,  how  in  what  manner  tlie  money 
was  expended  by  her,  and  such  other  facts  con- 
nected with  the  condition  and  circumstances  of 
the  minors  as  will  show  the  propriety  of  expend- 
ing their  estate  for  the  purposes  mentioned  in  the 
petition. 

The  petition  may  be  withdrawn,  and  again 
presented  when  amended  as  above  indicated. 

Opinion  by  Hanna,  J. 

[See  rennock'd  Estate,  1  Weekly  Notes,  196,  434.] 


Becker's  Estate.  Feb.  17, 1877. 
Guardian —  Triennial  accounts — Final  account 
— Act  of  March  29,  1832 — Partial  accounts 
filed  in  Orphans^  Court  are  *\for  informa- 
tion of  the  Court  and  theparties^^ — Final  ac* 
count  on  arrival  of  ward  at  age,  filed  in 
Rtgister^s  office^  is  alone  the  subject  of  audit 
by  the  Court — Right  of  one  of  several  minors^ 
on  arriving  of  age^  to  demand  final  account 
of  his  share — Orphans^  Court  practice, 
Sur  petition  to  order  guardian's  account  npon 
audit  list. 

The  petition  set  forth  that  the  guardian  was 
appointed  in  1868,  and  more  than  three  years  hav- 
ing elapsed  during  which  he  had  neglected  to  file 
any  account  in  the  office  of  the  clerk  of  the  Court, 
a  citation  was  issued  on  September  30,  1876,  com- 
manding him  to  appear  and  show  cause  why  he 
should  not  file  an  account ;  that  the  guardian 
having  failed  to  appear  and  answer  the  citation, 
a  peremptory  order  was  granted  by  the  Court 
commanding   him  to  file  his  account,  whereupon 
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he  filed  his  account  as  guardian  of  his  wards  on 
November  4,  1876.  The  petitioner  further 
averred  that  she  attained  lawful  age  February 
T,  1877,  and  prayed  the  Oourt  to  audit  the  ac- 
count aforesaid,  and  make  distribution  to  her  of 
her  share  in  said  estate. 

Stanislaus  Remak  and  Gustavus  Bemak,  for 
the  petitioner. 

The  Court.  It  appears  that  the  petitioner, 
who  is  now  of  full  age,  was  one  of  eight  miiiors. 
The  guardian  neglected  to  file  his  triennial  ac- 
count as  required  by  the  Act  of  Assembly,  and 
never  exhibited  any  account  of  his  care  and 
management  of  the  estate  of  his  wards  until 
November  4,  1876,  eight  years  subsequent  to  his 
appointment.  At  the  date  of  filing,  his  wards 
were  ail  in  their  minority,  so  that  the  account 
was  but  a  partial  and  not  a  final  account.  It  was 
intended,  "  for  the  information  of  the  Court,  and 
the  inspection  of  all  parties  concerned."  (Act  of 
March  29,  1832,  Purd.  Dig.  413,  pi.  42.)  Trien- 
nial  or  partial  accounts  are  filed  in  the  office  of 
the  clerk  of  the  Orphans'  Court,  and  not  in  the 
Register's  office.  Final  accounts  are  filed  with 
the  Register.  The  latter  only  are  to  be  audited 
and  passed  upon  by  the  Court. 

The  account  filed  by  the  guardian  is  of  the 
estate  of  all  the  minors,  whereas  the  only  account 
whitrh  can  at  present  be  settled,  is  of  the  estate  of 
the  petitioner,  she  having  reached  her  majority. 
She  is  now  in  a  position  to  require  the  guardian 
to  file  his  final  account  as  to  her  estate  alone. 

For  the  reasons  stated,  this  petition  is  refused. 

Opinion  by  Uanna,  »J. 


Chew's  Estate.  Feb.  17,  1877. 
AUachment  for  contempt — Practice — Affidavit 

of  counsel  to  petition — Order  to  pay — Return 

— Proof  of  service. 

Sur  rule  for  attachment  for  contempt. 

The  petition  was  signed  by  the  counsel  of  the 
parties  named  as  petitioners,  but  no  affidavit  was 
appended  of  the  truth  of  the  facts  stated.  It 
alleged  that  on  January  13,  1877,  the  Court 
granted  an  order  upon  the  executors  of  decedent 
to  pay  certain  sums  of  money  awarded  to  the 
parties  named  therein,  before  January  27,  1877  ; 
that  one  of  the  executors  had  been  notified  per- 
sonally of  said  order,  and  has  repeatedly  promised 
payment  of  the  moneys  awarded,  but  has  thus  far 
neglected  to  pay  the  same  or  any  portion  thereof. 
Wherefore,  petitioners  by  their  attorney  prayed 
for  a  rule  on  said  executor  to  show  cause  why  an 
attachment  should  not  issue  against  him  for  con- 
tempt in  disobeying  the  mandate  of  the  Court. 

Wm.  H,  Browne,  for  the  rule. 


Feb.  19.  Thb  Court.  If  the  counsel  is  the 
attorney  in  fact  of  the  parties  named  as  petition- 
ers, it  should  be  so  stated  in  the  petition.  If  he 
is  not,  then  the  petition  is  contrary  to  the  prac- 
tice we  have  required  to  be  observed.  It  should 
be  signed  by  the  client  and  not  by  coausel,  and 
the  former  shonld  make  the  affidavit.  Counsel 
should  not  make  himself  a  party  to  the  record, 
by  being  a  petitioner  or  affiant  in  the  stead  of 
his  client.  Such  a  procedure  is  irregular,  and 
does  not  tend  to  elevate  counsel  in  the  estimation 
of  the  client.  This  petition  is  further  defective 
because  there  is  no  return  annexed  of  the  order 
to  pay,  nor  is  there  any  evidence  of  personal  ser- 
vice of  a  certified  copy  upon  the  executor.  That 
he  **  has  been  notified  personally  of  said  order," 
is  not  sufficient.  He  may  have  been  notified  by 
counsel,  or  by  the  claimants.  A  certified  coi)7 
of  the  order  should  have  been  served  personally 
upon  the  executors,  and  a  return  made  under  oath 
or  affirmation  of  the  time  and  mode  of  service. 

Rule  refused. 

Opinion  by  Hanna,  J. 

[See  McKinney'a  Estate,  2  Wbfki.t  Notfb,  156; 
Killiam's  Edtate,  Id.  68^ ;  Petera'a  Kbtate,  1  Id.  52G.] 


Rahrton's  Ertate.  Feb.  1 7, 1877. 
Guardian y  appointment  of-^^urisdiction  ofOr- 

phans*  Court  where  a  minor  is  a  nonretndent 

of  the  county  in  which  the  estate  is  situated — 

Act  of  March  2d,  1832. 

Sur  petition  to  be  allowed  to  select  a  guardian. 

The  petition  of  the  minor  set  forth,  inter  alia, 
that  she  is  above  the  age  of  fourteen  years,  and 
resides  in  West  Chester,  county  of  Chester,  in 
this  State  ;  that  she  formerly  resided  in  Phila- 
delphia, and  at  that  time  the  Orphans'  Court 
appointed  a  guardian  of  her  estate,  but  he  is  now 
deceased.  Wherefore,  she  prayed  the  Court  to 
permit  her  to  make  choice  of  a  guardian. 

The  minor  appeared  in  open  Court,  and  selected 
The  riiilttdelphia  Insurance,  Trust,  and  Safe  De- 
posit Company,  as  the  guardian  of  her  estate. 

Edward  IShippen,  for  the  petitioner. 

The  Court.  We  have  no  jurisdiction  to  ratify 
and  approve  the  selection  of  the  minor,  and  ap- 
point the  proposed  guardian.  She  is  a  i^sident 
of  another  county,  and  by  the  Act  of  Assembly 
of  March  29,  1832  (Purd.  Dig.  411,  pi.  31;,  the 
Orphans'  Court  of  her  domicii  alone  can  enter- 
tain her  petition.  It  must  therefore  be  presented 
to  the  Orphans'  Court  of  the  county  of  Chester. 

Petition  refused. 

Opinion  by  O'Brien,  J. 
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Oct.  &  Not.  *76. 192.  Oct.  3, 1876. 

Com'th,  ex  rd.  Snyder  et  al.,  v.  Hitohell  et  al. 

Contracts  Jor  municipal  uxyrks,  awarding  o/-~ 
Powers  of  the  city  axUhorities  under  Act  oj 
May  23,  1874 — Discretionary,  not  merely 
ministerial — Exercise  thereof  not  reviewa- 
hie  except  on  account  of  fraud — Construction 
of  words,  "  lowest  responsible  hidder^^ — They 
do  not  refer  merely  to  pecuniary  responsibility 
— Mandamus —  When  it  lies. 

In  awarding  oontraots  for  monicipal  works  nnder 
tlitt  Act  of  May  23, 1874  (P.  L.  230),  to  tbe  'MowtMt 
rtispousible  bidder/'  the  city  aathoriti<*8  have  not 
lutfrely  uiinlBterial  powers,  bat  thoae  wliich  are  de- 
li berative  and  discretionary.  They  can  inqaire  fiirtlier 
than  as  to  themere  pecuniary  ability  of  the  competing 
bidder,  and  their  deciBious,  even  tiirougli  manifestly 
erroneous,  cannot  be  reversed  except  on  account  of 
fraud. 

The  writ  of  mandarons  lies  only  when  the  snitor  has 
a  well-dffiued  right  to  enforce,  which  id  specific,  com- 
plete and  legal,  for  which  there  U  wo  other  specific  legal 
remedy,  and  which  is  independent  of  the  rights  which 
he  holds  in  common  with  the  public  at  large.  The 
m^^re  sending  in  sealed  proposals  under  the  above 
mentioned  Act,  confers  no  right  on  the  lowest  bidder 
to  compel,  by  mandamus,  the  award  of  the  contiact  to 
him. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

This  case  was  heard  in  the  Court  below  upon 
a  petition  for  a  writ  of  roandunius,  filed  by  the 
Commonwealth,  ex  relatione  N.  Snvder,  T.  Have- 
lock,  M.  Ryan,  and  J.  A.  Jacobs,  tnidtii^  as  N. 
Snyder  &  'Co.,  to  compel  T.  S.  Mitchell  et  al.. 
the  City  ConnciU  of  the  City  of  Pittsbur«ch  ana 
'the  Water  Conimitleo  thereof,  to  award  the  con- 
tract for  certain  **  wrought-iron  forcing  mains" 
to  t  he  relators. 

The  petition  set  forth  that  the  relators  were 
citizens  of  Pittsburgh  and  owners  of  tuxaible  jiro- 
perty  t||ere)n  ;  that  the  Water  Committee  of  the 
Councils  of  the  city,  having  in  charge  the  con- 
Btmction  of  its  new  water-works,  duly  advertised, 
la  accordance  with  the  Act  of  May  23,  1874,  for 
sealed  proposals  for  certain  ''  wrought-iron  forcing 
mains,"  which  proposals  were  to  be  received  until 
September  15, 1874,  when  they  were  to  be  opened, 
and  the  contract  awarded  within  ten  days  there- 


after unless  all  of  the  bids  should  be  rejected ;  that 
the  relators,  being  "  expert  and  responsible  iron 
workers,"  delivered  proposals,  the  bid  in  which 
was  some  $5000  \ov^v  than  that  of  any  other 
bidder,  and  that  their  proposals  were  accompanied 
by  a  bond  with  two  responsible  sureties,  condi- 
tioned for  the  performance  of  the  work ;  that, 
under  these  circumstances,  it  was  the  duty  of  the 
Water  Committee  and  the  City  Councils,  if  they 
accepted  any  of  the  proposals,  to  award  the  con- 
tract to  the  relators,  the  lowest  responsible  bid- 
ders ;  but  that,  notwithstanding  these  facts,  they 
awarded  the  contract  to  the  firm  of  Jarcd  M. 
Brush  &  Co.,  at  a  higher  bid  than  that  of  the 
relators. 

The  petitioners  prayed  that  a  mandamus  might 
issue  to  the  said  Water  Committee  and  City 
Councils,  commanding  them  to  award  the  contract 
to  the  relators  ;  or  that  a  rule  might  be  granted, 
to  show  cause  why  such  a  mandamus  should  not 
be  issued,  and  such  further  relief  given  as  the  case 
might  require. 

TheC*>«rt  granted  the  rule  to  show  cause,  and 
the  defendants  filed  an  answer,  admitting  all  the 
facts  set  forth  in  the  petition,  except  the  respon- 
sibility and  competency  of  N.  Snyder  &  Co., 
which  they  denied,  on  the  ground  that  in  a  for- 
mer contract  with  the  Water  Committee,  the  said 
firm  perpetrated  a  gross  deceit  by  surreptitiously 
striking  from  the  printed  specifications  the  words 
"mud-drums;"  that  Mr.  Snyder  was  a  man  of 
intemperate  habits,  and  that  he  had  attempted  to 
bribe  the  mechanical  engineer  of  the  Water- 
Works,  who  was,  by  virtue  of  his  office,  the  in- 
specting officer  under  the  said  contracts. 

The  relators  joined  issue  on  the  facts  alleged 
in  the  answer,  and  J.  G.  McConnell  was  ap- 
pointed a  commissioner  to  take  testimony.  On 
the  filing  of  his  report,  trial  by  jury  was  dis- 
pensed with  by  agreement  of  counsel,  under  the 
provisions  of  Art.  V.,  §  27,  of  the  new  Constitu- 
tion, and  the  Act  of  Assembly  of  April  22,  1874, 
passed  in  accordance  therewith ;  and  the  facts 
were  submitted  to  the  determination  of  the  Court, 
with  right  to  writ  of  error  as  by  the  statute  pro- 
vided. 

The  Court  (Stowe,  a..  L,  J.)  delivered  an 
opinion,  finding  that  the  facts  set  forth  in  the 
[)etition  were  true,  and  that  the  allegations  in  the 
answer  were  wholly  without  foundation,  but  that 
the  committee  fully  believed  them  to  be  true;  and 
refusing  the  mandamus  on  the  ground  that,  in 
the  absence  of  fraud  on  the  part  of  the  defen- 
dants, the  exercise  of  their  discretionary  powers 
in  deciding  who  was  the  lowest  responsible  bid- 
der, could  not  be  reviewed  by  the  Court. 

Judgment  was  accordingly  entered  for  the  de- 
fendants, and  the  petition  was  dismissed.  The 
Commonwealth  took  this  writ,  assigning  for  error 
the  decision  that,  under  the  Statute  of  May  23, 
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1874,  the  city  had  a  ri^ht  to  look  beyond  the. 
mere  pecuniary  reBponsibility  of  the  coni|>eting 
bidders;  and  the  refusal  to  issue  a  peremotory 
mandamus.  * 

A.  M.  Brown  (with  him  W.  K  &  A,  N.  Sut- 
ton), for  plaintiffs  in  error. 

In  construing:  statutes,  words  must  be  taken  in 
their  usual  and  ordinary  meaning.  For  this 
reason  pre-eminently,  and  also  because  the  words 
"lowest  responsible  bidder"  were  advisedly  used 
instead  of  'Mowest  and  best  bidders,"  because  in 
a  prior  statute  the  latter  phrase  had  been  con- 
strued to  let  in  inquiries  as  to  personal  and 
professional  fitness,  the  Court  should  construe 
responsible  as  referring  merely  to  pecuniary  re- 
sponsibility. 

Jnekaou  r.  Lewis,  17  Johnson,  475. 

Jewell  r.  People,  7  N.  Y.  109. 

Farltj/  V.  Day,  G  Foster  (N.  H.),  627. 
The  awarding  of  the  contract  was  in  no  sense 
a  discretionary  act,  but  a  ministerial  duty,  clearly 
defined  by  the  statute.  The  lowest  responsible 
bidder,  who  complied  with  the  printed  specifica- 
tions by  his  pr^.posals,  had  a  plain  legal  right  to 
the  contract,  enforceable  by  mandamus. 

People  ».  Flajrjr,  17  N.  Y.  09. 

Dilloirs  Miiuicipal  Corporations,  §  62. 

Turnpike  Co.  v.  Miller.  Johnson's  Ch.  R.  113. 

Mason  v.  Fearson,  9  Howard,  248. 

Coni'th  V.  Pittsburgh,  3  Am.  L.  Re?.  392. 
,         Supervisors  r.  U.  S.,  4  Wallace,  435. 

Com'th  V.  Select  and  Commou  Coanoils  of  Pitts- 
burgli,  10  Cas.  496,  513. 

Bowen  k  Yurkes  v.  Commissioners  of  Darke  Co., 
21  Ohio,  311. 

People  V,  Contracting  Board,  49  Barbour,  254. 

May  f.  Detroit,  12  Am.  L.  Reg.  (U.  S.)  149. 

Mayor,  etc.,  of  Baltimore  v.  Marriott,  9  Md.  174. 

McCarthy  v.  Syracuse,  46  N.  Y.  190. 

Slagle  (h  Wiley  (with  them  T.  S.  Bigelow), 
contra. 

The  word  "  responsible,"  as  used  here,  implies 
much  more  than  mere  pecuniary  ability. 
May  r.  Detroit,  supra, 
Fairman  v.  Commissioners  of  Darke  Co.,  21  Ohio, 

311. 
State  t'.  Commissioners,  18  Id.  386. 
Adam  v,  Looa,  2  N.  Y.  Weekly  Dig.  27 

Nov.  6, 1876.  The  Court.  This  is  a  petition 
by  Nicholas  Snyder  et  aL^  members  of  the  firm  of 
N.  Snyder  &  Co.,  for  a  writ  of  mandamus  against 
the  Water  Committee  and  Councils  of  the  City  of 
Pittsburgh.  The  petition  sets  forth,  inter  alia, 
that  the  committee  having  in  charge  the  erection 
of  water- works  for  the  aforesaid  city,  did  some 
time  in  the  year  1874  invite  sealed  proposals  for 
the  construction  and  delivery,  in  plwe,  of  certain 
"  wrought  irou  forcing  mains."  That  the  relators, 
"expert  and  responsible  iron  workers,"  among 
others,  did  deliver  to  the  said  commissioners 
sealed  proposals  for  the  manufacture  and  delivery 
of  the  proposed  work,  and  that  the  bid,  therein 


contained,  was  lower  by  some  five  thousand  dol- 
lars than  that  of  any  other  bidder.  That  said 
proposals  and  bid  were  accompanied  by  a  bond  in 
due  form  as  security  for  the  proper  execution  of 
the  work  designated,  signed  by  two  responsible 
sureties.  That,  notwithstanding  these  facts,  the 
said  Water  Commissioners  awarded  the  contract 
to  the  firm  of  J.  M.  Brush  &  Co.,  at  a  higher  bid 
than  that  of  the  relators ;  thus  unjustly  and  unlaw- 
fully passing  by  and  refusing  to  accept  their  bid. 
The  answer  of  the  defendants  admits  the  facts  as 
set  forth  in  the  petition,  but  denies  the  responsi- 
bility of  Snyder  &  Co.,  and  their  competency  and 
ability  to  perform  the  proposed  work  and  to  fulfil 
the  required  contract.  It  also  sets  out  and  speci- 
fies the  facts  on  which  these  allegations  are  based 
as  follows  :  "  That  it  is  within  the  knowledge  and 
full  lielief  of  the  said  committee  that  N.  Snyder  & 
Co.,  by  some  means  or  other,  attempted  and  did 
perpetrate  a  gross  deceit  and  wrong  upon  said 
committee  in  surreptitiously  departing  from  the 
specifications  for  a  certain  contract  for  the  con- 
struction of  boilers  for  the  new  water-works  by 
striking  therefrom,  without  the  knowledge  or  con- 
sent of  said  committee,  the  words  'mud-drums,' 
whereby  said  committee  have  suffered  considerable 
vexation  and  annoyance,  and  whereby  said  city 
will,  in  all  probability,  be  compelled  to  litigate 
with  the  said  N.  Snyder  &  Co.,  resulting  in  con- 
siderable loss  to  said  city ;  that  it  is  within  the 
knowledge  of  some,  if  not  all,  of  the  members  of 
the  Water  Committee  that  N.  Snyder,  the  senior 
member  of  the  firm  of  N.  Snyder  &  Co:,  was  a 
man  of  intemperate  habits,  whose  character  for 
sobriety  was  not  such  as  would  warrant  the  com- 
mittee in  giving  said  firm  such  a  responsible  con- 
tract ;  that  said  N.  Snyder  also  had  attempted  to 
bribe  the  mechanical  engineer  of  the  water-works, 
who  was,  by  virtue  of  his  oflBce,  the  inspecting 
officer  of  said  contract ;  and  that  said  N.  Snyder 
&  Co.  were  otherwise  disqualified  for  the  proper 
fulfilment  of  the  requirements  of  the  proposed  cou- 
tract." 

The  learned  Judge,  who,  as  the  mouth-piece  of 
the  Court  to  which  this  case  was  submitted,  under 
the  provisions  of  the  Act  of  April  22,  1874,  de- 
livered the  opinion,  finds  that  the  facts  stated  in 
the  petition  are  true,  and  that  the  allegations  con-  ^ 
tained  in  the  answer,  as  above  set  forth,  are  wholly 
without  foundation,  but  that  notwithstanding 
this  the  cotnmittee  fully  believed  that  what  was 
asserted  in  the  answer  was  true.  A 

We  must  take  this  opinion  qf  the  Gojf^  as  to 
the  belief  of  the  respondents  to  be  correct,  not  only 
because  we  are  bound  by  their  finding,  as  though 
it  were  that  of  a  jury,  but  because  we  cannot  sup- 
pose the  gentlemen  composing  the  committee 
would  state  anything  that  they  did  not  believe; 
nevertheless,  it  does  somewhat  surprise  us  that 
this  body  of  men,  intrusted  with  so  important  a 
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daty,  should  have  rested  so  contentedly  under  a  I 
delusion  vhich  a  little  inquiry  in  the  right  direc- 
tion would  have  dissipated,  and  thus  saved  a 
handsome  sum  of  money  to  the  city  treasury. 

The  facts,  as  above  stated,  having  been  found  in 
favor  of  the  relators,  we  next  have  to  consider  the 
Act  of  Assembly  under  which  this  case  arises.  It 
reads  thus:  "All  stationery,  printing,  paper,  and 
fuel  used  in  the  councils  and  in  other  departments 
of  the  city  government,  and  all  work  and  mate- 
rials required  by  the  city,  shall  be  furnished,  and 
the  printing  and  all  other  kind  of  work  to  be  done 
for  the  city  shall  be  performed  under  contract  to 
be  given  to  the  lowest  responsible  bidder,  under 
such  regulations  as  shall  be  prescribed  by  ordi- 
nance." (Act  23d  May,  1874,  P.  L.  230.)  Now 
the  Court  below,  though  they  found,  under  the  evi- 
dence, that  the  relators  were  responsible  in  all 
points  in  which  the  city  had  a  right  to  inquire,  yet 
they  held  that  the  word  "  responsible,"  as  em- 
ployed in  the  Act,  when  applied  to  contracts,  re- 
quiring fqv  their  execution,  not  only  pecuniary 
ability,  but  also  judgment  and  skill,  imposes,  not 
merely  a  miD||terial  duty  upon  the  city  authorities, 
such  as  wotR  result  did  their  powers  extend  no 
further  than  to  ascertain  whose  was  the  lowest  bid 
and  the  pecuniary  responsility  of  the  bidder  and 
his  sureties,  but  also  duties  and  powers  which  are 
deliberative  and  discretionary.  In  this  we  concur 
with  the  Court  below.  For  it  is  scarcely  open 
to  doubt  that  the  word  under  consideration,  as 
it  is  used  in  the  statute,  means  something  more 
than  pecuniary  ability.  In  a  contract  such  as  the 
one  in  controversy,  the  work  must  be  promptly, 
faithfully,  and  welLdone;  it  must  or  ought  to  be 
conscientious  work ;  to  do  such  work  requires 
prompt,  skilful,  and  faithful  men.  A  dishonest 
contractor  may  impose  work  upon  the  city,  in  spite 
of  the  utmost  caution  of  the  superinteuding  engi- 
neer, api)areutly  good  and  even  capable  of  bearing 
its  duty  for  a  time,  which  in  the  end  may  prove  to 
be  a  total  failure  and  even  worse  than  useless. 
Granted  that  from  such  a  contractor  pecuniary 
damages  may  be  recovered  by  an  action  at  law  ; 
this  is  at  best  but  a  last  resort,  that  often  produces 
more  vexation  than  profit ;  a  mere  patch  upon  a 
bad  job,  an  exceedingly  meagre  compensation  at 
best,  for  the  delay  and  incalculable  damage  result- 
ing to  a  great  city  from  the  want  of  a  competent 
supply  of  water.  The  city  requires  honest  work, 
not  law-suits. 

Were  we  to  accept  the  interpretation  insisted 
nponaliy  the  relators,  the  difiference  of  a  single 
dollar,  in  a  bid  for  a  most  important  contract, 
might  determine  the  question  in  favor  of  some 
unskilful  rogue  as  against  an  upright  and  skilful 
mechanic.  Again,  we  know  that,  as  a  rule, 
cheap  work  and  cheap  workmen  are  but  converti- 
ble terms  for  poor  work  and  poor  workmen,  and 
if  the  city,  for  the  mere  sake  of  cheapness,  must 


put  up  with  these,  it  is  indeed  in  a  most  unfortu- 
nate position.  It  is  unnecessary,  therefore,  to 
resort  to  authority  for  the  condemnation  of  the 
interpretation,  by  which  the  ruling  of  the  Court 
below  is  sought  to  be  overturned,  for  it  is  opposed 
to  the  unbiased  judgment  of  all  reflecting  men, 
whether  lawyers  or  laymen,  and  its  adoption 
would  be  pfoductive  of  far  more  evil  than  good. 

Agreeing  then,  as  we  do,  with  the  Common 
Pleas  that  the  duty  imposed  upon  the  respondents 
was  deliljerative  and  discretionary,  we  must  also 
admit  the  conclusion  reached  by  that  Court,  to 
wit,  that  the  writ  of  mandamus  will  not  lie.  For 
it  is  settled  beyond  controversy,  that  where  the 
complaint  is  against  a  ])erson  or  body  that  has  a 
discretionary  or  deliberative  function  to  exercise, 
and  that  person  or  body  has  exercised  that  func- 
tion, according  to  the  best  of  his  or  its  judgment, 
the  writ  of  mandamus  will  not  be  granted  to 
compel  the  undoing  of  that  which  has  been  done. 
(GriflBth  v.  Cochran,  6  Binn.  87  ;  Com'th  ex 
rel.  Watt  v.  Perkins,  7  Barr,  42.)  In  the  case 
in  hand  the  respondents  have  performed  their 
prescribed  duty,  not  indeed  in  a  manner  satisfac- 
tory to  the  Judge  who  delivered  the  opinion  of 
the  Court  below,  and  whose  opinion  we  fully  en- 
dorse, nor  with  much  profit  to  the  city  treasury, 
but,  nevertheless,  not  fraudulently  or  corruptly, 
and  so  we  must  let  the  matter  stand. 

There  is  another  aspect  of  this  case,  and  which 
is  quite  as  fatal  to  the  rights  of  the  relators  as 
that  just  discussed.  It  is  a  well-established  rule 
that  he  who  sues  for  the  writ  of  mandamus  must 
have  some  well-defined  right  to  enforce,  which  is 
specific,  complete,  and  legal,  and  for  which  there 
is  no  other  specific  legal  remedy,  and  the  right, 
which  he  claims,  must  be  independent  of  that 
which  he  holds  in  common  with  the  public  at 
large.  (Heflfner  v.  The  Commonwealth,  4  Ca. 
108.)  But  Snyder  &  Co.  had  no  such  right  as 
above  stated.  By  their  bid  they  proposed  to 
contract  for  certain  work  ;  that  bid  was  not  ac- 
cepted. It  was  a  mere  proposal  that  bound 
neither  party,  and  as  it  never  was  consummated 
by  a  contract,  the  city  acquired  no  right  against 
the  relators  nor  they  against  the  city.  Snyder 
&  Co.  are  wanting  in  a  specific  remedy  only  be- 
cause they  have  failed  to  establish  a  legal  right. 
The  injury,  if  any,  resulting  from  the  rejection  of 
their  bid,  fell  upon  the  public  and  not  upon  them 
personally.  It  may  be  that,  if  they  had  obtained 
the  contract,  they  might  have  made  a  profit,  but 
the  law  takes  cognizance  of  neither  speculative 
contracts  nor  speculative  damages,  but  only  such 
as  are  fixed  and  definite.  Where  there  is  no 
contract  there  is  no  law ;  legem  enim  contractus 
dat.     Judgment  affirmed. 

Opinion  by  Gokdon,  J.     Williams,  J., absent. 

[S«*e  Com'th  v.  Phila.,  2  Weeklt  Notes,  124 ;  Com'th 
V.  Beaver  Co.,  anu^  182,j 


Digitized  by 


Google 


396 


WEEKLY  NOTES  OP  CASES. 


July,  '76,  27 


Biddle*8  Appeal. 
Nicklin*8  Appeal. 


JuD.  25, 1877. 


Trusts  and  trustees — Comjyensation  for  man- 
agement of  real  estate —  When  payable  out  of 

corpus —  Commissions —  Co  unset  fees, 

• 

Wliile  oommissioDS,  as  sncb,  will  not  be  allowed  to 
trnstHes  on  the  valae  of  real  estate  remaining  unsold 
at  the  termination  of  tlie  trust,  yet  compensation  out 
of  the  corpus  of  the  estate  will  be  made  to  tliem  pro- 
portioned to  their  responsibility  and  trouble,  when  tlie 
regular  oommiBsiou  ou  the  rents  is  insufficient  for  that 
purpose. 

An  estate  consisting  of  city  and  suburban  real  estate 
was  devised  to  trustees  to  pay  the  incouio  to  certain 
persons  for  life.  Tlie  trustees'  commis.siona  on  the 
income  amounted  to  about  $200  per  annum,  wl.ich 
they  received.  They  held  and  managed  the  estate  for 
nineteen  years,  and  at  the  expiration  of  the  trnst  the 
bulk  of  the  estate,  valued  at  $204,000,  remai ned  uii.-^old.- 

Htldj  that  the  trustees  were  entitled  to  compensa- 
tion out  of  the  corpus  of  tlie  estate  for  their  care  «nd 
trouble  in  its  management,  and  that  $2000  was  a  proper 
allowance  therefor. 


Appeal  from  the  Orphans'  Coart  of  Philadel- 
phia County. 

This  was  an  appeal  by  George  W.  Biddle  and 
Chapman  Biddle,  trustees  ander  the  will  of  Julia 
M.  Nicklin,  deceased,  frum  a  decree  dismissing 
their  exceptions  to  the  adjudication  of  the  Judge 
upon  the  audit  of  their  account,  and  sustaiuiiig 
those  of  the  party  in  remainder. 

Mrs.  Nicklin  died  in  1855,  leaving  her  estate, 
which  consisted  principally  of  two  stores  on  Chest- 
nut Street,  two  houses  on  China  Street,  and  a 
suburban  tract  of  sixty  acres,  known  as  ''  Stouton 
Farm,"  to  the  appellants,  in  trust  to  pay  over  the 
net  income  thereof  to  her  two  sisters  during  their 
lives,  and  after  the  death  of  the  survivor,  then  in 
trust  to  convey  the  entire  estate  to  the  descendants 
of  both,  with  a  power  in  the  trustees  to  sell  with 
the  consent  of  their  cestuis  que  trustent.  One  of 
these  last  died  in  1870,  without  issue,  and  the 
other  in  1874,  leaving  one  daughter,  Mrs.  Horner, 
the  appellee  in  this  case.  After  the  termination 
of  the  trust,  the  trustees  filed  their  account,  by 
which  it  appeared  that  all  the  real  estate,  except 
a  few  acres  of  the  farm,  remained  unsold.  At  the 
audit  they  claimed  a  commission  of  three  per 
cent,  on  the  value  of  the  real  estate  unsold 
($204,000)  on  account  of  extraordinary  trouble 
and  responsibility  in  the  management  thereof, 
jiarliculariy  in  the  case  of  "  Stouton  Farm."  It 
appeared  that  this  tract,  now  comprising  fifty 
acres,  lay  on  the  outskirts  of  the  city,  in  the 
twenty-fifth  ward,  that  during  the  nineteen  years 
of  the  trust  the  city  had  been  gradually  built  up 
to  it  on  two  sides,  that  streets  had  been  opened 
through  the  property,  aud  that  various  municipal 


improvements,  such  as  paving,  curbing,  and  laying 
of  water-pipe,  had  been  made,  requiring  ninch 
time  and  care  on  the  part  of  the  trustees,  while 
their  average  commission  on  the  rent  amounted 
to  $35  only  in  each  year.  The  value  of  the  farm 
was  about  $140,000.  The  average  commission 
on  the  whole  yearly  income  was  $209.15.  Legal 
services,  especially  in  matters  before  road  juries, 
had  been  rendered  by  the  accountants  themselves 
in  every  case,  except  one,  thus  saving  to  the  estate 
charges  of  this  nature. 

Mrs.  Horner  objected  to  the  allowance  to  the 
trustees  of  any  commission  on  the  corpus  of  the 
estate,  and  asked  that  they  might  be  surcharged 
with  the  diflference  between  the  rent  they  received 
for  "  Stouton"  and  a  higher  rent  which  was 
offered,  and  also,  inasmuch  as  they  negligently 
permitted  the  property  to  be  assessed  for  taxes  as 
"suburban"  instead  of  "farm  laud,"  that  they 
be  surcharged  with  the  difference. 

It  was  shown  that  the  trustees  had  offered  to 
refer  the  matter  to  Joseph  A.  Clay,  E^q.,  and 
that  Mrs.  Horner  had  declined  the  offer,  although 
advised  by  her  counsel  to  do  so.        A 

The  auditing  Judge  (O'Brien,  J^ disallowed 
the  accountants'  claim  for  commissions  on  the 
corpus  of  the  estate,  but  allowed  them  as  com- 
pensation for  their  services  the  sum  of  $2000.  He 
also  allowed  them  a  counsel  fee  of  $250,  and 
overruled  the  appellee's  claim  for  surcharge.  To 
this  adjudication  both  parties  excepted. 

The  Court  below  (Hanna,  J.,  delivering  the 
opinion)  struck  out  the  item  of  $2000  compensa- 
tion to  the  trustees,  and  reduced  the  counsel  fee 
to  $175,  whereupon  the  trustees  took  this  appeal. 
(The  case,  in  the  Court  below,  is  fully  reported 
2  Weekly  Notes,  495.) 

S,  S,  Hollingttworih  and  Hon,  W,  A,  Porter, 
for  the  appellants,  argued  that  in  this  State  trus- 
tees are  entitled  to  compensation  for  their  risk 
and  trouble  out  of  the  corpus  of  the  estate, 
whether  it  be  .personal  or  real  property.  It  is 
nowhere  laid  down  that  they  are  not  to  be  com- 
pensated when  the  trust  property  consists  of  un- 
sold real  estate.  In  Twaddell's  Appeal  (1 
Weekly  Notes,  227)  the  sum  of  $1000  out  of 
the  corpus  was  allowed.  But  it  may  be  said  that 
in  trusts  of  real  estate  the  trustees  are  limited  to 
the  commission  on  the  rents.  This  doctrine, 
however,  means  either  that  the  right  to  compen- 
sation is  dependent  on  the  nature  of  the  trust 
property,  which  is  not  law,  or  that  there  is  no 
responsibility  or  trouble  in  the  management  of 
real  estate,  which  is  notoriously  untrue. 

The  rate  of  commission  which  has  been  estab- 
lished by  practice  in  Philadelphia  where  real  estate 
has  been  converted,  is  three  percent. 

E,  Spencer  Miller,  contra.  There  is  no  re- 
ported case  sustaining  the  position  of  the  appel- 
lants that  the  right  to  commission  on  unsold  real 
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estate  exists.  The  compensation  of  the  trustees 
Bhoald  come  solely  out  of  the  increase. 
Spang1er*s  E8tat<>,  9  Harrid,  335. 
The  services  rendered  are  for  the  benefit  of  the 
tenant  for  life,  whose  duty  it  always  i^  to  keep  up 
the  estate.  The  trustees  have  no  responsibility 
in  this  case  to  the  remainder-mea ;  a  chattel-may 
be  lost  or  destroyed,  but  the  laud  remains.  The 
princiT^lps  laid  down  in  McCaaslaod's  Appeal  (2 
Wr.  466)  rule  this  case. 

Feb.  6,  18TY.  The  Court.  This  record  pre- 
sents the  question  whether  trustees  of  real  estate 
who  have  had  the  care  of  it  for  several  years,  and 
received  a  commission  upon  the  income,  are  enti- 
tled to  further  commissions  or  compensation  out 
of  the  corpus  of  the  estate  when  they  come  to 
hand  it  over  to  those  entitled  in  remainder  upon 
the  termination  of  the  trust  The  learned  Judge 
of  the  Orphans'  Court  who  made  the  adjudication 
at  chambers  allowed  the  appellants  $2000  as  such 
compensation.  Exceptions  were  filed  to  this 
allowance,  whereupon  the  Orphans'  Court  re- 
versed the  action  of  the  Jud^e  at  chambers,  and 
rejected  the  claim.  This  ruling  is  assigned  here 
for  error. 

The  claim  of  the  appellants  is  resisted  mninly 
upon  two  grounds,  viz. :  First,  because  no  case 
can  be  found  in  which  such  a  claim  has  been  al- 
lowed ;  and,  secondly,  because  the  estate  in  the 
hands  of  the  remainder-men  is  not  liable  to  any 
charge  for  commissions,  the  same  being  payable 
exclusively  out  of  the  income.  The  first  objec- 
tion, while  entitled  to  weight,  is  not  conclusive. 
In  the  absence  of  authority  it  is  sometimes  neces- 
sary to  decide  cases  upon  principle;  when  so 
decided  they  become  precedents  for  subsequent 
cases.  It  is  no  sufficient  answer  to  a  valid  claim 
to  say  that  no  adjudicated  case  can  be  found  which 
is  precisely  in  point.  We  see  no  difficulty  in 
disposing  of  this  question  both  upon  reason  and 
authority.  In  Twaddell's  Appeal  (1  Weekly 
Notes,  227)  it  was  held,  that,  where  no  sale  of 
the  real  estate  had  been  made  by  the  trustee,  he 
was  not  entitled  to  charge  commissions  as  such. 
But  it  was  also  held  that  he  had  a  right  to  com- 
pensation. In  that  case  the  trustee  was  merely 
the  donee  of  a  power.  The  power  was  never 
exercised.  The  parties  in  interest  elected  to  take 
the  real  estate  devised,  as  land.  The  trustee  had 
advertised  the  property  for  sale,  and  had  planted 
some  trees.  The  Orphans'  Court  awarded  him 
$1000  as  compensation,  and  upon  appeal  to  this 
Court  the  decree  was  affirmed.  The  general  rule 
running  through  all  the  cases  is,  that  a  trustee 
should  receive  a  compensation  adequate  to  his 
care  and  trouble.  Such  compensation  is  propor- 
tioned to  responsibility  incurred,  and  to  the  labor 
and  care  bestowed.  (Pusey  v,  Clemson,  9  8.  & 
R.  207  ;  Mcllhenny's  Appeal,  10  Wright,  347.) 


In  the  case  last  cited  there  is  a  distinct  recogni- 
tion of  the  principle  that  commissions  on  the 
income  of  real  estate  may  be  wholly  inadequate 
compensation  for  its  care  and  management.  It 
must  be  conceded  that  if  the  appellants  in  this 
case  had  sold  the  real  estate  at  the  commencement 
of  the  trust  they  would  have  been  entitled  to  the 
usual  commissions  upon  such  sale.  They  did  not 
sell,  but  held  it  for  nearly  nineteen  years,  to  the 
great  advantage  of  those  in  remainder,  and  to 
the  manifest  increase  of  their  own  care  and  trou- 
ble. 'J  here  is  neither  authority  nor  reason  for  a 
rule  which  would  give  liberal  commissions  upon  a 
sale,  and  yet  deny  all  compensation  for  years  of 
careful  management  The  fact  that  the  appel- 
lants received  a  commission  upon  the  income  is 
not  to  the  purpose.  It  does  not  affect  the  princi- 
ple. It  bears  merely  upon  the  amount  of  com- 
pensation. In  some  instances  a  commission  upon 
the  income  of  real  estate  would  be  a  full  compen- 
sation for  the  care  of  it ;  in  others  it  would  be 
wholly  inadequate. 

The  second  ground  of  objection,  that  compen- 
sation for  care  and  management  can  only  be 
taken  out  of  income  is  equally  untenable.  Had 
the  trustees  sold  the  realty,  the  commissions  would 
have  come  out  of  the  corpus  of  the  estate.  They 
did  sell  a  portion  of  it,  and  took  out  their  com- 
missions without  objection.  That  they  did  not 
sell  the  residue  was  for  the  benefit  of  those  in 
remainder.  They  should,  therefore,  pay  for  the  ^ 
care  and  management.  The  life-tenants  paid  for 
the  collection  of  the  rents,  which  were  for  their 
benefit  It  would  be  unjust  to  require  them  to 
pay  for  the  care  and  management  of  the  property 
for  several  years  when  their  interests  would  have 
been  greatly  promoted  by  its  sale.  Spangler's 
Appeal  (9  Harris,  335)  is  not  in  point  The 
question  there  was  whether  the  trustee,  the  cestui 
quetrud  being  an  annuitant,  should  deduct  his 
commissions  out  of  the  income  as  it  was  paid 
over.  If  the  appellants  here  had  paid  over  the 
gross  income  to  the  life-tenants,  we  do  not  think 
they  could  successfully  claim  commissions  on  such 
income  out  of  the  corpus  of  the  estate.  But  for 
so  much  of  their  care  and  management  of  the  real 
estate  as  was  directly  and  palpably  for  the  interest 
of  the  remainder-men,  we  think  they  are  entitled 
to  be  paid.  The  learned  Judge  who  made  the 
adjudication  allowed  the  appellants  $2000.  We 
would  not  be  disposed  to  reverse  his  decision  upon 
the  question  of  amount  unless  for  clear  error. 
The  testimony  reported  by  him  as  to  the  extent 
of  the  care  and  labor  bestowed  is  not  full.  Yet 
as  to  a  portion  of  the  real  estate  it  is  not  difficult 
to  see  that  a  commission  on  the  rents  would  not 
be  an  adequate  compensation  for  its  management. 
Stouton  farm,  by  far  the  most  valuable  portion 
of  this  estate,  is  located  on  the  outskirts  of  the 
city.    It  is  in  the  immediate  vicinity  of  improve- 
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meiits,  and  streets  have  been  opened  through 
portions  of  it.  There  is  no  class  of  property 
that  requires  more  constant  care  thnn  rural  pro- 
perty in  the  outlying  wards  of  a  large  city.  The 
opening  of  streets  throngh  this  property  required 
attendance  upon  road  juries,  and  involved  claims 
for  damages  and  assessments  for  benefits.  There 
was  responsibility  alhO.  The  liability  of  such 
property  to  municipal  liens  requires  constant 
vigilance.  The  title  may  be  swept  away  by  a 
judicial  sale  upon  a  judgment  recovered  without 
notice  to  the  real  owner,  upon  a  claim  filed 
against  an  unknown  reputed  owner.  The  pit- 
tance received  by  the  appellants  as  a  commission 
ou  the  rents  of  this  valuable  property  is  no  proper 
compensation  for  the  care  and  management  of  it 
for  nineteen  years.  We  think,  therefore,  that  it 
was  error  to  set  aside  the  adjudication.  From 
the  facts  as  presented  the  amount  fixed  by  the 
learned  Judge  appears  reasonable.  We  are  asked 
by  the  appellants  to  increase  it.  We  do  not  feel 
justitied  upon  the  evidence  in  doing  so. 

We  think  the  Court  below  also  erred  in  re- 
ducing the  amount  allowed  for  counsel  fees.  The 
accountants  were  put  upon  the  defensive  by  an 
attempt  on  the  part  of  the  cetstuis  que  trustent 
to  overcharge  them  with  a  large  sum  for  alleged 
laches  in  the  matter  of  rent  and  taxes.  This 
attempt  failed,  and  very  properly.  The  entire 
claim  of  the  accountants  for  the  care  of  the  corpus 
of  the  estate  was  also  resisted.  This  claim  has 
been  allowed  in  part.  An  offer  was  made  by  the 
accountants  to  refer  the  question  of  their  commis- 
sions to  the  arbitrament  of  Joseph  A.  Clay,  Esq  , 
an  Orphans'  Court  lawyer  of  ripe  experience. 
This  offer  the  cestuis  que  iruslenl  declined,  al- 
though advised  by  their  counsel  to  accept  it.  It 
thus  appears  that  the  charge  for  counsel  fees  was 
the  result  of  their  own  unsuccessful  litigation. 
Their  own  conduct  rendered  it  a  necessity.  Nor 
is  the  amount  unreasonable.  It  is  but  just  to  the 
appellants  to  say  that  this  estate  appears  to  have 
been  managed  not  only  with  care  and  fidelity,  but 
also  with  economy.  We  notice  no  charge  for  pro- 
fessional services  during  the  coutinuance  of  the 
trust  except  one  of  $23.50  in  an  injunction  case. 
The  litigation  incident  to  opening  streets  through 
the  farm  appears  to  have  been  conducted  without 
cost  to  the  estate  for  counsel  fees.  Under  the 
circumstances  the  amount  claimed  was  moderate, 
and  ought  to  have  been  allowed. 

The  decree  is  reversed  and  set  aside ;  the  adju- 
dication made  at  chambers  is  aj)proved  and  con- 
firmed, and  distribatioD  ordered  to  be  made  in 
accordance  therewith.  The  costs  of  this  appeal 
to  be  paid  by  the  appellees. 

Opinion  by  Paxson,  J.  Wiluamb,  J.,  ab- 
sent. 


July,  '  **,  241.  Jan.  18,  1877. 

Moi^n  et  aL  T.  Tener  et  aL 

Attorney  and  client — Collection  agency — For- 
warding  of  claim  to  another  attorney — Lia- 
bility for  fraud  of  such  attorney — Statute  of 
Limitations'^  When  it  commences  to  run — 
Effect  of  incorrect  and  misleading  answers  to 
inquiries  made  by  parly  against  whom  the 
Statute  would  run. 

In  1857  M.  placed  a  claim  in  the  hands  of  T.  for  col- 
lection, aud  received  a  receipt  for  it  **  to  be  forwarded 
by  us  for  oollection  by  suit  or  otlierwlse  at  our  di.<- 
crelion."  T.  forwarded  the  claJm  to  R.,  who  in  1859, 
witiiout  T.*8  knowledge,  compromised  the  claim  and 
fraudulently  retained  the  prooHedn.  M.  made  frequent 
inquiries  of  T.,  who,  in  good  faith  and  in  ignorance  of 
R.'fl  action,  replied  that  the  claim  was  oncdleotable. 
In  1869  M.,  learning  the  real  facts,  brought  suit  agaiutft 
T.  for  the  amount  of  the  claim  : 

held  (reversing  the  Jndgnient  of  the  Court  below), 
that  T.  was  not  merely  a  forwarder  of  the  claim,  but 
that  it  was  in  his  hands  for  collection,  and  he  w&4 
therefore  liable  for  the  fraud  of  R. 

Held  further,  that  M.,  having  been  misled  bj  the 
answers  of  T.  to  his  inquiries,  the  Statnte  of  Limita- 
tions did  not  commence  to  run  against  him  until  hU 
discover/  of  the  fraud. 

Bradstreet  v»  Everson,  22  Sm.  133,  approred. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit  by  Morgan  &  Stidfole  against  Tener 
&  Davis,  to  recover  the  araonnt  of  three  promis- 
sory notes  left  with  the  defendants  for  collection. 

Pleas,  the  general  issue  and  the  Statute  of 
Limitations.  Replications,  assumpserunt  infra 
sex  annos  and  fraud.  Whereupon  the  defendants 
joined  issue. 

At  the  trial  (before  Briggs,  J.)  plaintiffs'  evi- 
dence was  to  the  following  effect :  In  September, 
1857,  plaintiffs,  who  were  merchants  in  Philadel- 
|)hia,  placed  in  the  hands  of  defendants,  who 
were  collection  agents,  three  promissory  notes  for  ■ 
collection, and  received  the  following  receipt: — 

"  Toner  &  Davis.     Collections  made  in  all  parts  of 
United  States  and  Canada. 
No.  491.  PaiLADBLPHTA,  Sept.  28th,  1857. 

Received  of  Messrs.  Morgan  &  Stidfole  the  claim  be- 
low described,  to  be  forwardt<d  hy  ns  for  collection,  by 
suit  or  otherwise,  at  our  discretion  : — 

Note  of  T.  Nuttle,  September  30th,  1856,  six  months, 
.$1.')05.03. 

Note  of  T.  Nuttle,  April  2l3t,  1857,  three  months, 
$603.20. 

Note  of  T.  Nuttle,  April  20th,  1857,  one  day,  $580.92. 

'iBMsa  &  Datib.*' 

Defendants  had  been  in  the  habit  of  making 
collections  for  plaintiffs,  and  no  particular  direc- 
tions were  given  concerning  this  claim.  Some 
time  afterwards  defendants  notified  plaintiffs  that 
Nuttle  had  offered  a  compromise,  bnt  plaintiffs 
declined  to  entertain  any  such  proposition.     On 
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April  2T,  1«58,  plaintiffs  at  defendants'  request 
paid  them  fifty  dollars  as  security  for  costs.  De- 
fendants afterwards  notified  plaintiffs  that  judg- 
ment had  been  obtained  ajrainst  Nuttle  upon  the 
notes,  but  in  reply  to  inquiries  made  by  plaintiffs 
from  time  to  time  reported  that  the  claim  was 
uncollectable.  On  December  28,  1866,  defend- 
ants rendered  to  plaintiffs'  successors  in  business 
a  statement  entitled  ''Annual  statement  of  claims 
in  hands  of  Tener  &  Davis  belonginp^  to  Charles 
E.  Morgan  &  Co.,"  and  containing  the  following 
reference  to  the  Nuttle  notes : — 

«*No.  491.  Tikhman  Nnttle,  Caroline  Co.,  Mary- 
laod  (M.  &  S.  olaiin).     Jadgment  aiicoll«ctabl«." 

In  1869  plaintiffs  having  received  information 
which  led  them  to  believe  that  the  claim  could  be 
collected,  called  on  defendants,  and  inquired  to 
whom  they  had  sent  the  claim.  Defendants  then 
for  the  first  time  infor-ned  plaintiffs  that  they  had 
Bent  the  claim  to  George  M.  Rnssum,  of  Denton, 
Maryland.  Subsequent  inquiry  developed  the 
fnct  that  Rnssum  hud,  without  the  knowledge  of 
defendants,  employed  one  Atkinson,  of  Baltimore, 
who  obtained  judgment  against  Nuttle  April  5, 
1859;  that  after  the  judgment  was  obtained  Rns- 
sum had  compromised  the  claim  for  twenty  per 
cent.,  and  caused  the  judgment  to  be  satisfied. 
Defendants  never  received  the  twenty  per  cent, 
nor  did  they  know  of  the  satisfaction  of  the  judg- 
ment. Upon  receipt  of  the  above  information, 
plaintiffs,  on  October  30,  18G9,  brought  this  suit 
against  defendants  to  recover  the  amount  of  the 
claim. 

The  learned  Judge  entered  a  non-suit,  which 
the  Court  in  Imnc  refused  to  take  off,  Brioos,  J., 
delivering  the  opinion  of  the  Court,  and  holding 
that  there  being  no  evidence  of  fraud  on  the  part 
of  the  defendants,  the  question  was  simply  when 
the  Statute  began  to  run  in  their  favor;  that  all 
the  authorities  showed  the  time  was  when  the 
defendants  became  liable  to  answer  or  pay 
(Campbell's  Administrators  v.  B'»ggs,  12  Wr. 
524;  Khine's  Administrators  v.  Evans,  16  Sm. 
142),  which  in  this  case  was  the  time  of  the  satis- 
faction of  the  judgment  by  Rnssum  in  1859. 
That  the  defendants'  statements  that  the  judg- 
ment was  uncollectable  would  have  taken  the  case 
out  of  the  Statute  if  they  had  undertaken  to  col- 
lect the  claim ;  but  these  statements  could  have 
DO  such  force  when  the  obligation  was^only  to 
forward  for  collection. 

The  plaintiffs  took  out  this  writ,  assigning  for 
error  the  entry  of  judgment  on  the  non-suit. 

Chas.  E.  Morgan,  Jr.,  and  i?.  //.  McGraih, 
for  the  plaintiffs  in  error. 

The  statute  does  not  begin  to  run  until  the  facts 
imputed  as  fraud  are  discovered. 

Derrickhon  v,  Cady,  7  Barr,  31. 

McDowell  r.  Porter,  8  Bnrr,  190. 

Riddle  v.  Mnrph,  7  6.  &  R.  2>5. 

RqaIl  V.  Barr,  1  W.  120 


Whether  or  not  there  was  fraud  should  have 
been  left  to  the  jury- 
Even  if  the  defendants  had  been  mere  for- 
warders, the  fraud  of  the  defendants'  agent  was 
made  out,  and  it  was  for  them  to  show  he  en- 
joyed a  good  reputation  when  they  employed 
him.  But  the  evidence  shows  they  were  ordinary 
collectors,  and  the  liability  of  attorneys  sending 
claims  to  correspondents  for  collection  is  estab- 
lished in — 

BradHtreet  v.  Everf«on,  22  Sm.  1?.4.     See  also— 
Riddle  r.  Hoffman's  Ex.,  3  Penna.  224. 
Krause  v,  Dorranoe,  1 0  Barr,  462. 

O,  Eemak,  for  the  defendants  in  error,  relied 
npon  the  opinion  of  the  Court  below,  and  par- 
ticularly on  the  force  of  the  words  in  the  receipt 
"to  be  forwarded,"  which  he  contended  rendered 
the  defendants  liable  only  as  forwarders  of  the 
claim  for  collection. 

Jan.  29.  Thb  Court.  Had  the  defendants 
been  merely  forwarders  of  the  notes  for  collec- 
tion, as  the  learned  Judge  below  thought,  the 
non-suit  might  be  sustained.  Their  duty  would 
then  have  been  performed  when  they  had  trans- 
mitted them  to  Rnssum,  their  correspondent. 
Rnssum  would  have  been  the  attorney  of  the 
plaintiffs,  and  they  would  have  been  bound  to 
make  inquiry  and  inform  themselves  of  the  state 
of  the  proceedings  on  the  claim  in  his  hands. 
We  are  of  opinion,  however,  that  this  is  not  the 
true  construction  of  the  contract  as  evidenced  by 
the  receipt.  Its  terms  are  "to  be  forwarded  by 
us  for  collection  by  suit  or  otherwise  at  our  dis- 
cretion." The  defendants  were  to  have  the 
control  and  direction  of  the  attorney  to  whom 
the  notes  should  be  forwarded.  The  proceeding 
was  to  be  by  suit  or  otherwise  at  their  discretion. 
In  the  margin  of  the  receii>t  after  the  names  and 
address  of  the  defendants,  is  the  advertisement, 
"collections  made  in  all  parts  of  the  United 
States  and  Canada."  They  recognized  thnt  the 
notes  were  still  in  their  hands  for  collection  after 
they  had  been  forwarded  by  their  return  to  the 
[»lain tiffs  or  their  agents,  the  firm  which  had 
succeeded  them  in  business.  It  is  headed,  "An- 
nual statement  of  cluims  in  hands  of  Tener  and 
Davis  belonging  to  Charles  K.  Morgan  &  Co.," 
in  which  is  comprehended  the  claim  against 
Nuttle  marked  as  "M.  &  S.'s  claim,"  to  show 
that  it  belonged  to  the  plaintiffs.  The  defendanta 
were  attorneys  to  collect,  though  of  necessity  it 
had  to  be  by  forwarding  to  another  for  collection. 
The  receipt  only  expressed  what  was  necessarily 
implied  from  the  nature  of  the  business.  That 
an  attorney  employed  to  collect  a  claim,  who 
places  it  in  the  hands  of  another,  is  liable  in  the 
absence  of  an  express  stipulation  to  the  contrary, 
on  the  receipt  of  it,  for  misconduct  by  such  other, 
is  assumed  as  undoubted  law  in  Erause  v.  Dor- 
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ranee  (10  Harr,  462),  and  is  shown  to  be  appliea- 
ble  to  eollecting  agencies,  where  the  necessity  of 
employing  attorneys  at  a  distance  is  apparent,  in 
the  well  considered  judgment  of  this  Court  in 
Bradstreet  u.  Everson  (22  P.  F.  Smith,  133). 

The  defendant  then  being  liable,  on  the  receipt 
of  the  money  by  Rassuro  and  his  nnnuthorized 
satisfaction  of  the  judgment,  when  did  tlie  statute 
of  limitations  commence  to  rnn  against  the  plain- 
tiffs ?  This  question  was  fully  considered  in  Rhines 
V,  Evans(ir)  P.  F.  Smith,  195),  and  the  law  clearly 
and  concisely  stated  as  deduced  from  an  examina- 
tion of  all  the  authorities  by  the  present  Chief 
Justice  of  this  Court.  **  The  right  of  action 
accrues  and  the  statute  begins  to  run  from  the 
time  of  the  attorney's  receipt  of  the  money,  even 
though  he  gives  no  notice  of  its  collection,  the 
law  deeming  it  gross  negligence  on  the  part  of 
the  creditor  to  neglect  to  make  inquiry  for  six 
years  unless  the  attorney  has  been  guilty  of  con- 
cealment or  some  act  to  put  his  client  off  his 
guard." 

It  was  in  evidence  in  this  case  that  the  clients 
bad  made  frequent  inquires  of  the  defendants  as 
to  their  claim,  and  were  informed,  both  verbally 
and  in  writing,  that  it  had  been  prosecuted  to 
judgment  and  was  "uncollectable."  This  cer- 
tainly was  well  calculated  to  put  the  plaintiffs  off 
their  guard.  If  as  we  have  seen,  the  defendants 
were  liable  when  Russum  satisGed  the  judgment 
for  his  misconduct  or  fraud,  it  is  not  material 
whether  they  made  this  answer  to  the  plaintiffs 
innocently  and  in  good  faith  or  otherwise.  It 
was  sufficient  to  put  them  off  their  guard,  and  is, 
therefore,  a  good  defence  on  their  part  to  the 
plea  of  the  statute,  which  began  to  run  against 
them  only  from  the  time  of  their  discovery  of 
the  fraud. 

Judgment  reversed  and  procedendo  awarded. 

Opinion  by  Shabswood,  J.  Williams,  J., 
absent. 

[See  WickerBham  v.  Lee,  below.] 


July,  '75,  30.  Jan.  31, 1877. 

Wiokenham  y.  Lee  et  al..  Executors. 

Statute  of  limitations — Its  running  prevented  by 
any  conduct  of  debtor  tending  to  mislead  his 
creditor,  and  induce  him  to  delay  his  action 
— Collection  agent^  duties  of. 

In  1860  A.  entmsted  to  B.  &  C,  a  colleotion  flrm, 
the  ooUeotion  of  a  Kentaokj  claim.  The  Kentnckj 
ageutB  of  B.  &  C.  collected  the  inniiej  aud  forwarded 
it  to  their  priucipald  in  1 803,  together  with  other  huius  ; 
but  there  was  some  doubt  as  to  the  proportion  of  the 
remittanoe  to  be  applied  to  this  claim,  and  a  letter 
was  written  asking  further  iuformation  before  any- 
thing waA  credited  to  A.'rt  account.  Before  an  answer 
was  received  B.  &  C.  Bold  out  their  bn^^iness  (their 
laocessors  to  settle  the  nnfiuifihcd  buoluetui  of  the 


firm),  and  B.,  the  partner  who  had  charge  of  A.'fl 
claim,  went  abroad.  The  books  showed  no  trace  of 
the  collection  of  the  claim,  and,  when  A.  inquired 
from  time  to  time,  of  K.  &  C.'s  sacoessors,  how  it  was 
progressing,  he  was  told  at  first  that  it  was  **  regarded 
as  good,"  and  afterwards  that  there  was  "  not  mnch 
hope.**  In  1870  A.,  discovering  the  faoi  of  the  colleo- 
tion, broaght  snit  against  B.  &  C.  B.  pleaded  the 
statute  of  limitations. 

Held,  that  the  question  of  fraud  on  B.^s  part  was 
r{<{htl/  submitted  to  the  Jar/  on  the  above  state  of 
fact^. 

Held,  further,  that  conduct  of  the  defendants,  tend- 
ing to  mislead  the  plaintiff  and  induce  him  to  delay- 
\iU  action,  even  if  not  fraudulent,  would  prevent  the 
statute  of  limitations  from  running. 

Error  to  the  Comnaon  Pleas  No.  2,  of  Philadel- 
phia County. 

Assumpsit  brought  April  30,  1870,  by  G.  Lefe 
and  W.  Lee,  executors  of  Wetherill  Lee,  the  sur- 
viving partner  of  the  firm  of  Bancroft  &  Co., 
against  0.  W.  Davia  and  M.  S.  Wickersham, 
late  trading  as  Davis  &  Wickersham,  to  recover 
$574.29  with  interest  from  April  14, 1863,  money 
alleged  to  have  been  collected  on  that  day  by  the 
defendants,  as  agents  for  «Barcroft  &  Co.,  on  a 
claim  against  L.  L.  Wrother  &  Co.  The  sheriff's 
return  on  the  summons  was  *'  Service  accepted  as 
to  Wickersham  and  nihil  habet  as  to  Davis." 
Wickersham  pleaded  non-assumpsit,  payment  with 
leave,  etc.,  the  statute  of  limitations,  and  a  denial 
of  partnership.  The  plaintiffs  joined  issue  on 
each  plea  except  that  of  the  statute  of  limitations, 
as  to  which  they  filed  a  replication,  alleging  that 
the  defendants  not  only  did  not  pay  over  the  sum 
collected  from  L.  L.  Wrother  &  Co.,  but  fraudu- 
lently concealed  the  collection  thereof  from  Bar- 
croft  &  Co.,  and  that  the  latter  firm  did  not  dis- 
cover the  fact  of  such  fraudulent  concealment 
until  April  22,  1870.  The  defendant  filed  a  re- 
joinder denying  these  allegations. 

The  facts  of  the  case,  as  disclosed  by  the  evi- 
dence offered  at  the  trial,  were  as  follows :  Davis 
&  Wickersham  were  engaged  in  the  collection 
business  in  Philadelphia,  and  Barcroft  &  Co. 
placed  in  their  hands  this  claim  against  L.  L. 
Wrother  &,  Co.,  a  Kentucky  firm.  The  money 
was  collected  by  Bigger,  Thompson  &  Stubble- 
field,  the  Kentucky  agents  of  Davis  &  Wiker- 
sham,  and  remitted  to  the  latter  firm  on  April 
14,  J  863.  The  remittance  was  $648,  and  em- 
braced collections  on  account  of  several  claims ; 
but  the  accompanying  letter  failed  to  state  what 
amount  was  to  be  applied  to  each.  A  letter  was 
therefore  addressed  to  Bigger,  Thompson  &  Stub- 
blefield,  asking  for  a  statement  showing  how  the 
amount  was  to  be  distributed,  aitd  the  letter  con- 
taining the  remittance  placed  upon  a  file  set  apart 
for  papers  requiring  explanation,  until  such  state- 
ment should  be  received.  On  April  20,  only  a 
week  later  (no  statement  having  been  received  in 
the  interim),  Davis  A  Wickerbham  sold  out  their 
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business  to  Ledjard  &  Barlow,  and  notice  of  this 
change  was  given  to  Barcroft  A  Co.  about  May 
1.  Soon  after  this  Wickersham  went  abroad. 
Barcroft  &  Co.  subsequently,  from  time  to  time, 
applied  to  Ledyard  &  Barlow  for  a  statement  of 
the  condition  of  the  claims,  including  that  against 
L.  D.  Wrother  &  Co.,  and  received  from  thfera 
repHes  in  writing.  Two  of  these  replies  were 
offered  in  evidence,  one  dated  November  30, 1864, 
which,  in  answer  to  the  inquiry  as  to  the  Wrother 
claim,  said,  **  regarded  as  good ;"  the  other, 
dated  March  18G9,  which  said,  <' not  much 
hope."  In  March,  1870,  Barcroft  &  Co.  wrote 
to  Stubblefield,  who,  they  had  been  informed  by 
Ledyard  &  Barlow,  had  charge  of  the  collection 
of  this  claim,  asking  him  to  account  to  them  only 
therefor,  and  received  from  him  the  reply  that  he 
had  paid  and  overpaid  Davis  &  Wickerhham  the 
said  claim.  Upon  this  information,  which  was 
the  first  notice  they  received  of  the  collection  of 
the  money,  Barcroft  &  Co.  instituted  this  suit,  in 
April,  1870. 

The  defendants  submitted  the  following  points : 
(1)  There  is  no  evidence  of  fraud  on  the  part  of 
the  defendant  Wickersham  to  take  the  case  out  of 
the  statute  of  limitations,  and  therefore  the  ver- 
dict must  be  for  the  defendant.  (2)  Wickersham's 
omission  to  give  notice  of  the  receipt  of  the 
money  from  April  14,  1863,  to  May  1, 1863,  is 
not  such  evidence  of  fraud  on  his  part  as  to  take 
the  case  out  of  the  statute  of  limitations,  aiid 
the  verdict  must  be  for  the  defendant  (8)  If  it 
were  the  duty  of  Ledyard  and  Barlow  to  notify 
Barcroft  &  Co.,  then  omission  to  do  so  is  no 
evidence  of  fraud  on  the  part  of  Davis  and  Wick* 
ersham,  and  the  verdict  must  be  for  the  defendant 

Answer.  All  these  points  are  refused  because 
they  include  a  binding  direction  to  find  for  the 
defendant 

The  Court  (Mitchell,  J.)  charged,  inter  alia, 
as  follows:  '*  If  there  was  fraudulent  conceal- 
ment, then  the  law  will  not  allow  any  person 
committing  that  fraud  to  take  advantage  of  it, 
and  if  that  fraud  has  been  proved  to  you  in  this 
case,  then  the  lapse  of  time  is  not  a  good  defence. 
Now,  the  only  question  which  you  have  to  con- 
sider in  this  case  is,  whether  or  not  the  failure  of 
Davis  &  Wickersham  to  pay  over  that  money  to 
Barcroft  when  it  was  collected  in  1863,  was  a 
fraudulent  concealment  of  the  collection  with  an 
intent  to  appropriate  the  money,  or  whether  it 
was  o^e  of  those  accidents  which  are  perhaps  in- 
cidental to  all  human  business,  and  for  which  they 
were  not  responsible  after  six  years.  .  .  .  Now 
that  is  the  whole  question  you  have  to  consider, 
gentlemen.  If  you  find  that  this  was  a  fraud, 
that  there  was  an  intention  to  conceal  the  collec- 
tion of  this  money,  then  yon  will  find  a  verdict 
for  the  plaintiff  for  the  sum  which  ought  to  have 
been  paid  over,  with  interest  to  the  present  time." 
TuL.  III.— 26 


Verdict  for  plaintiff  for  $943.26,  and  judgment 
thereon.  Wickersham  took  this  writ,  assigning 
for  error  the  answer  to  points,  aud  the  portions 
of  the  charge  quoted. 

O.  M.  Dallas  (with  him  D.  R.  Patterson),  for 
plaintiff  in  error. 

The  statute  of  limitations  applies  to  a  collec- 
tion of  money  by  an  attorney  for  his  client,  and 
commences  to  run  when  the  money  is  received,  or, 
at  the  furthest,  when  the  relation  of  attorney  and 
client  is  dissolved. 

Glenn  v,  Cuttlt*,  2  Grant's  Cases,  273. 

Canipb«ir«  Adin.  v.  Boggs,  32  Wr.  624. 

Rhinea'  Adm.  v.  EvaoM,  16  Sm.  192. 

Barton  v.  Dickens,  12  Wr.  518. 
The  only  qualification  to  this  rule  is  that  where 
the  attorney  fraudulently  conceals  the  collection, 
the  statute  begins  to  run  only  at  the  time  when 
the  fraud  is  discovered,  but  the  onus  probandi  to 
take  the  case  out  of  the  statute,  is  on  the  plaintiff. 
In  this  case  the  evidence  of  jfrand  was  so  very 
slight  that  it  was  error  to  submit  it  to  the  jury. 

Baisuh  v.  Oakeley,  18  Sm.  92. 

Express  Co.  r.  Wile,  14  Id.  201. 

Bank  V.  Bank,  1  Wbeklt  Notes,  462. 

1  Gre«*ii1eard  Evidence,  §  80. 
L.  C.  6Vefwan(wiihhim  G.  C/eeman),  con trav 
The  question  of  fraud  was  rightly  submitted,  ta 
the  jury. 

Reeves  v.  R.  R.  Co.,  6  Caney,  460. 

Diiigee  v,  Jaokoon,  11  Har.  177. 

Garrett  v.  Jaoki*on,  8  M.  336. 

AnntziDger  v.  Harper,  8  Wr.  204. 

CampbelPs  Adm.  v.  Bogg8,  12  Wr.  324.. 

Bhines'  Adm.  v.  Evaus,  16  Sm..  192. 
Besides,  it  was  not  essential  to  the  plaintiff's 
case  to  prove  fraud,  for  the  statute  of  limitations 
was  passed  to  promote  diligence  in  the  creditor, 
and  any  act  of  the  debtor  causing  delay  on  the 
part  of  the  creditor  or  misleading  him,  will  pre- 
vent the  running  thereof. 

Glenn  v.  Cuttle,  2  Grant's  Ca.  273. 

RUiues'  Adm.  v.  Evans,  16  Sm.  192. 

Feb.  12.  The  Court.  The  ca.se  of  the  plain- 
tiff was,  that  his  firm  had  placed  their  claim 
against  a  distant  debtor  in  the  hands  of  a  colkc- 
tion  agency,  which  forwarded  it  to  an  attorney  in 
a  distant  State  for  collection.  He  collected  and 
transmitted  the  money  to  this  agency.  The 
partner  who  received  it,  gave  no  notice  to  thtit 
creditors  of  the  receipt  of  the  money,  did  not  note 
its  collection  upon  the  docket,  where  the  receipt 
should  ap|)enr,  sold  out  their  business  to  another 
firm  which  took  their  place  and  their  booka  with- 
out notice  of  the  receipt,  and  were  therefprd 
unable  to  give  the  desired  information)  t^Kthe 
creditors,  who  called  frequently  to  ascertain  the 
state  of  the  claim,  and  were  informed  f-rst  that  it 
was  good,  and  finally  that  it  was  hopeless.  Kpw, 
without  explanation,  this  statement  o£  the  plain- 
tiff's case,  would  leave  a  very  strong  impresni on 
upou  the  miud  that  the  money  was.  yiupo^ely^kept 
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and  its  receipt  concealed  from  the  creditors. 
Clearly  these  circamstanees  were  to  be  submitted 
to  the  jury  as  evidence  of  an  iiitentiotial  conceal- 
ment of  the  receipt  of  the  money.  But  when  the 
explanation  came,  fortunately  for  the  reputation 
of  the  gentleman  who  received  the  money,  a  dif- 
ferent case  was  presented.  Then  it  appeared  that 
in  consequence  of  the  meagre  con  tents  of  the  letter 
transmitting  the  money,  this  gentleman  had  to 
suspend  his  entries  and  write  for  further  informa- 
tion, which  was  not  returned  by  the  distant  cor- 
respondent, and  within  three  weeks  this  gentle- 
man went  abroad.  Hence  it  was  not  error  to 
submit  the  question  of  wilful,  in>other  words, 
fraudulent  concealment  of  the  money  to  the  jury. 
They  have  found  the  fact  in  favor  of  the  plaintiff, 
and  this  is  sufficient  for  the  case.  But,  indepen- 
dently of  actual  fraud,  we  hold  that  in  such  a  case 
as  this,  where  a  collection  agency  is  entrusted  with 
a  discretion  as  to  the  collection  by  law  or  other- 
wise of  a  distant  claim,  having  its  own  undis- 
closed agents,  there  is  a  duty  to  give  full  and 
proper  information  to  the  creditor  who  has  no 
other  means  of  knowledge,  and  therefore,  if  the 
creditor  calls  from  time  to  time,  within  the  time 
of  the  running  of  the  statute  of  limitations  and 
receives  from  his  agents  information  by  which  he 
is  misled,  the  statute  of  limitations  does  not  bar 
his  action  before  knowledge  of  the  receipt  of  the 
money  by  them.  So  long  as  they  give  him  to  un- 
derstand that  his  claim  is  oncoilected,  he  is  put 
off  his  guard.  The  duty  of  inquiry  lies  on  him, 
but  having  made  inquiry  of  his  agents,  and  being 
misinformed  by  them,  they  cannot  set  up  the 
statute  when  they  have  misled  him  and  thereby 
induced  him  to  delay  his  action. 

We  see  no  error  in  this  record. 

Per  CuuiAM.  Judgment  affirmed.  Williams, 
J.,  absent. 

[See  Morgan  v,  Teuer,  ante,  p.  398.] 


July/75, 125. 


Miller  y.  Basohore. 


Jan.  26,  1877. 


Statute  of  limitations  —  What  acknowledgment 
sufficient  to  take  the  case  out  of  the  operation 
of  the  statute. 

To  rPTire  a  claim  barred  bj  the  statnto  of  limita- 
tions, plaintiff  relied  on  a  letter  from  defend  mt,  con- 
tainiug  the  following  phrases:  *' I  have  received  a 
letter  from  yoa  some  time  ago,  asking  of  me  what  I 
intend  .doing  with  balance  of  a  note  I  owe  joa  ;"  and 
after  spnaking  of  au  arrangement  to  pay  another  cre- 
ditor, with  whom  the -defendant  compromised,  "and 
After  lie  is  paid  I  will  pay  jon  all  I  owe  you,  anl  if  I 
ran  do  anything  for  yoa  before  that  time  I  will  do  so. 
Yoa  need  not  tronhle  joarseif  about  roe,  that  I  will 
not  pay  joo,  ibr  I  exff^Qi  to  pay  all  I  owe.*' 

^0f7,fhat,  as  fteither  the  claim,  the  balance,  nor  the 
amouutoi  iud«bleduess  was  btatcd,  there  was  not  Buffi- 


cient  certainty  and  perspicuity  in  the  acknowled}£ment 
to  take  the  case  out  of  the  operation  of  the  statute. 

Weaver  v.  Weaver,  4  Sm.  152,  affirmed. 

Error  to  the  Oommon  Pleas  No.  4,  of  Phila* 
delphia  County. 

Assumpsit  by  Catharine  Baschore  afrainst 
John  W.  Miller,  upon  a  promissory  note  for 
$100,  drawn  by  defendant  to  the  order  of  plain- 
tiOr,  dated  December  2S,  1859.  Pleas,  the  general 
issue  and  the  statute  of  limitations. 

At  the  trial  (before  Baioos,  J.)  the  plaintiff 
put  in  evidence,  under  objection,  the  note,  on 
which  suit  was  brought,  with  endorsement  of 
payments  on  account,  made  in  and  before  the 
year  1864.  The  plaintiff  then  put  in  evidence, 
under  objection,  the  following  letter : — 

Philadelphia,  March  23, 1869. 
Mrs.  Catharine  Baschore:  — 

I  have  received  a  letter  from  you  some  time  aso, 
asking  of  me  to  let  you  know  what  I  intended  doing 
with  balance  of  a  note  I  owe  yon.  It  is  hardly  neces- 
sary to  tell  yon  that  I  had  a  great  deal  to  p.iy  when  I 
failed,  for  you  know  that  I  have  paid  off  many  of  my 
old  debts,  and  calculate  to  pay  all  I  owe.  Just  now  I 
cannot  pay  you  anything ;  for  one  reason,  1  compro- 
mised with  John  Geo.  Seltzer  to  pay  him  in  instal- 
ments, of  which  I  have  paid  one,  and  another  is  com- 
ing due  on  the  1st  of  April,  which  I  must  somehow 
arrange  ;  and  then  I  have  to  pay  him  one  more  note, 
which  comes  due  April  1st,  1870  ;  and  after  he  is  paid 
I  will  pay  you  all  I  owe  yon,  and  if  I  can  do  anything 
for  you  before  that  time  I  will  do  so.  Yon  need  not 
tronble  yourself  about  uie,  that  I  will  not  pay  you,  for 
I  expect  to  pay  all  I  owe.  If  you  tliink  I  am  not 
telling  you  the  truth,  you  can  ask  J.  G.  Seltxer  him- 
self. 

I  remain  your  friend, 

JOHK  W.  MiLLKB. 

It  was  shown  that  John  Q.  Seltzer,  referred  to 
in  the  foregoing  letter,  had  been  paid  by  the  de- 
fendant. 

The  defendant,  having  moved  for  a  non-suit, 
which  was  refused,  testified  that  at  the  time  he 
gave  the  note  the  plaintiff  was  indebted  to  hini 
on  a  book  acconnt,  which  had  never  been  settled  ; 
this  the  plaintiff  denied. 

The  Judge  charged  the  jury  as  follows :  "The 
letter  of  18C9  declares  that  the  defendant  will 
pay  what  he  owes  the  plaintiff,  after  he  shall 
iiave  paid  Seltzer,  and  the  defendant  testifies  that 
he  has  paid  Seltzer;  therefore  his  promise,  then 
conditional,  is  now  absolute.  The  question  now^ 
is,  what  does  he  owe  the  plaintiff?  Both  the 
note  in  suit,  and  the  defendant's  claim  for  goods 
sold,  were,  at  the  time  the  letter  was  written, 
barred  by  the  statute,  and  we  cannot  consider  the 
promise  without  inquiring  into  the  state  of  their 
accounts  at  that  time.  Yoa  should  allow  the 
defendant  for  the  sum  the  plaintiff  owed  him  at 
that  time,  and  give  her  a  verdict  for  the  balance ; 
and  if  yoa  do  not  find  a  balance  in  plaintiff's 
favor,  theu  give  a  verdict  for  defendant." 
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Verdict  and  judgment  for  plaintiff  for  $125.35. 
Defendant  took  this  writ,  assigning  for  error 
the  admission  in  evidence  of  the  note  of  1859, 
which  was  barred  bj  the  statate  of  limitations; 
the  admission  of  the  letter  of  1869  as  sufficient  to 
revive  the  claim  ;  and  the  charge  of  the  Judge. 
Wnu  D.  Welherill,  for  plaintiff  in  error. 
The  promise  to  take  a  case  out  of  the  statute 
of  limitations  must  be  clear,  unequivocal,  and 
express,  and  so  distinct  in  its  extent  and  form  as 
to  preclude  hesitation  and  doubt. 
Morgan  v.  Walton,  4  Birr,  321. 
liarbold's  ExVs  v.  Kuntz,  4  Harris,  210. 
Weaver  v.  Weaver,  4  8iu.  152. 
Boss  t^.  Long,  2  Wbeklt  Notbm,  G94. 

The  promise  must  also  be  to  pay  on  deraan  ; 
an  immediate,  unqualified  promise  to  pay,  without 
restrictions  or  conditions. 

Bank  v,  Patton,  2  H.  479. 

Tanner  v.  Smart,  6  Band.  C.  549. 

Hartr.  Peudergrast,  14  M.  &  W.  741. 

Boss  V.  Long,  tupra. 

The  instrument  sued  on  must  be  clearly  and 
distinctly  identified,  and  there  must  be  a  distinct 
recognition  of  the  amount  due. 

Bhaffer  v,  Shaffer,  5  Wr.  61. 

Johns  V.  Lanti,  13  Sm.  324. 
In  the  present  case  the  promise  is  not  clear  and 
unequivocal,  and  it  is  not  to  pay  on  demand; 
the  instrument  sued  on  is  not  identified;  and, 
moreover,  there  is  no  evidence  of  an  intent  to  pay 
the  whole  note,  which  would  be  required  under — 

Senaemau  v,  Hershman,  2  Wbbklt  Notbs,  693. 

Bispham,  contra. 

The  litter  satisfies  the  requirements  of  law  as 
to  certainty.  It  has  been  held  that  the  phrase 
"I  will  settle''  is  insufficient,  because  by  it  the 
promissor  does  not  show  he  understands  for  what 
amount  he  is  liable.  But  the  law  is  satisfied  if 
the  promissor  shows  he  recognizes  the  debt  as  an 
existing. liability. 

It  has  never  been  decided  in  Pennsylvania  that 
the  promise  must  be  for  immediate  payment. 
The  mere  circumstance  that  the  time  of  payment 
s  postponed  is  not  material.  (American  note  to 
Whitcomb  v.  Whiting,  1  Sm.  L.  0.  962  )  But 
here  the  time  of  payment  is  pretty  well  fixed. 
It  is  to  be  after  payment  of  a  note  falling  due  on 
April  1.  As  to  the  identification  of  the  instru- 
ment sued  on  see  Am.  note  to  Whitcomb  u  Whit- 
ing (I  Sm.  L.  C.  958).  If  recovery  in  this  case 
is  defeated,  the  existence  of  another  debt  of  which 
there  is  no  proof  must  be  assumed. 

This  case  can  be  distinguished  from  Ssnseman 
V.  Hershman,  supra.  There  there  was  no  recog- 
nition of  a  certain  balance.  Here  the  balance  is 
readily  ascertainable  from  the  credits  on  the  back 
of  the  note. 

Feb.  5.  Tbe  Court.  The  evidence  was  not 
sufficient  to  relieve  the  claim  of  the  plaintiff  below 


from  the  effect  of  the  statute  of  limitations.  In 
order  to  effect  such  a  result  there  must  be  a  clear 
and  definite  acknowledgment  of  the  debt,  a  spe- 
cification of  the  amount  due,  or  a  reference  to 
something  by  which  such  amount  can  be  definitely 
and  certainly  ascertained,  and  an  unequivocal 
promise  to  pay.  In  the  case  under  consideration 
the  acknowledgment  and  undertaking  of  the  de- 
fendant lack  these  essential  characteristics.  He 
writes,  "I  have  received  a  letter  from  you  some 
time  ago  asking  of  me  what  I  intended  doing 
with  balance  of  a  note  I  owe  you."  In  this  there 
is  nothing  specific  or  definite,  for  it  is  not  stated 
what  note  is  referred  to,  neither  is  tbe  amount  of 
the  balance  indicated.  The  latter  part  of  this 
letter  is  not  less  indefinite  for,  after  speaking  of 
an  arrangement  to  pay  another  creditor  with 
whom  he  had  compromised,  he  says,  "and  after 
he  is  paid  I  will  pay  you  all  I  owe  yon,  and  if  I 
can  do  anything  for  you  before  that  time  I  will  do 
so.  You  need  not  trouble  yourself  about  me  that 
I  will  not  pay  you,  for  I  expect  to  pay  all  I  owe.'* 
If,  in  Weaver  v.  Weaver  (4  Sm.  152),  the  writing 
by  the  debtor  onder  an  account  stated,  "  I  agree 
to  settle  with  him  for  the  above  balance  and  any 
other  just  claim  between  us,"  was  not  sufficient  to 
take  the  claina  out  of  the  operation  of  the  statute, 
much  less  is  the  promise  above  stated.  In  the  case 
cited  the  claim  and  the  amount  were  fixed  beyond 
doubt  or  cavil,  the  fault  occurred  in  the  want  of  a 
promise  to  pay  the  sura  thus  fixed ;  for  the  under- 
taking was  not  to  liquidate  the  account  stated, 
but  only  to  settle  that  and  any  other  just  claim 
his  creditor  might  have  against  him ;  it  was, 
therefore,  at  best  but  a  promise  to  pay  what 
might  appear  to  be  due  npon  an  adjustment  of 
their  several  accounts.  Applying  the  above 
stated  doctrine  to  the  case  in  hand,  it  is  found  to 
be  utterly  wanting  in  every  element  necessary  to 
rescue  it  from  the  grasp  of  the  statute.  The  de- 
fendant promises  to  pay  a  balance  of  a  note,  but 
neither  note  nor  balance  is  stated.  He  promises 
to  pay  what  he  owes,  bnt  whether  that  is  much 
or  little  we  are  not  informed.  There  is  in  fact 
neither  the  required  certainty  nor  perspicuity  in 
the  evidence  produced  to  break  down  the  defence, 
hence  the  attempt  has  resulted  in  failure. 

The  judgment  is  reversed,  and  a  new  venire 
ordered. 

Opinion  by  Oordon,  J.  Williams,  J.,  ab- 
sent. 


July,  '76,  lOOf  Feb.  2, 1877 

Harkinson  y.  Bacon  et  al. 

Trust — When  executed  in  cestui  que  trust, 

W.  conToypd  to  G.  certain  real  estate  In  trnst  to  pay 
over  the  renti  and  profltii  to  the  said  W.  for  life,  aud 
after  her  death  to  convey  to  suuh  persons  aa  she  should 
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appoiDt  by  her  last  will,  under  her  band  and  seal,  and 
iu  defanlt  of  appoiDtment  to  her  right  beirfi,  reserving 
to  herself  a  power  of  revocation.  W.  died  leaving  a 
will  under  seal,  dated  before  the  deed  of  trn^t,  and  a 
codicil,  not  under  seal,  dated  after  said  deed  of  trust. 
Beldf  That  the  trust  was  executed  in  W.  during  her 
lifetime,  and  therefore  that  the  property  passed  to  her 
devisees  under  the  will. 

Whether  the  will  as  republished  by  the  codicil  was 
an  execution  of  the  power  of  appointment  reserved  in 
the  deed  of  trust,  not  decided. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case  stated.  The  facts  were  as  follows:  On 
February  1,  18T6,  Abigal  Harkinson  contracted 
with  William  H.  Bacon  and  George  A.  Warder, 
executors  of  Elizabeth  F.  Warder,  deceased,  to 
purchase  from  them  for  $792,  inter  alia,  a  cer- 
tain ground-rent  of  $54  per  annum  reserved  out 
of  a  certain  lot  on  the  north  side  of  Coates  St., 
and  the  executors  agreed  to  convey  a  good  title 
in  fee  simple  thereto  to  said  Abigail.  Elizabeth 
F.  Warder  became  seized  and  possessed  of  said 
ground-rent,  with  certain  other  ground-rents,  and 
personal  property  of  considerable  amount,  as  the 
heir  and  next  of  kin  of  her  brother,  George  W. 
Warder,  who  died  at  Philadelphia  in  1866,  or 
thereabouts,  intestate. 

On  November  20,  1867,  the  said  Elizabeth 
^  Warder  conveyed  to  The  Girard  Life  Insurance, 
Annuity,  and  Trust  Company,  of  Philadelphia, 
all  her  estate  and  interest  in  the  estate,  real  and 
personal,  of  which  her  brother,  George  W.  War- 
der, died  seised  and  possessed — 

**  In  trust  to  pay  over  the  rents,  issues,  and  profits, 
interest,  and  income  thereof,  to  the  said  Elizabeth  K. 
Warder,  for  her  sole  and  separate  use  for  and  during 
all  the  term  of  her  natural  life,  and  from  and  imme- 
diately after  her  decease  then  to  grant  and  convey, 
assign,  transfer,  and  set  over  the  said  trust  estate  and 
premises  hereby  granted  and  assigned  and  e^ery  part 
thereof  unto  such  person  or  persons  and  for  snuh  use 
or  ufies,  estate,  and  estates,  as  she,  the  said  Elizabeth 
F.  Warder  shall,  uotwithstanding  any  coverture,  by 
her  last  will  and  testament,  or  any  instrument  in  the 
nature  of  a  will,  under  her  hand  and  seal,  executed  in 
the  presence  of  two  or  more  credible  subscribing  wit- 
nesses, direct,  limit,  and  appoint,  and,  for  want  of  snch 
direction,  limitation,  or  appointment,  then  to  grant 
and  convey, assign,  transfer,  and  set  over  the  said  trust 
estate  and  premises  hereby  granted  and  assigned  and 
every  part  thereof  unto  and  to  the  use  of  the  right 
heirs  of  her,  the  said  Elizabeth  F.  Warder,  their  heirs, 
executors,  administrators,  and  assigns  forever,  in  such 
proportions  as  they  would  have  been  entitled  to  ac- 
cording to  the  intestate  laws  of  Pennsylvania;  pro- 
vided, always,  nevertheless,  and  it  is  heieby  declared, 
understood,  and  agreed  by  and  between  the  paities  to 
these  presents,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  party  of  the  second  part,  trustees  aJore- 
said,  at  any  time  hereafter,  during  the  life  of  the  said 
Elizabeth  F.  Warder,  in  their  sole  discretion,  to  giant, 
bargain,  and  sell,  assign,  transfer,  and  convey  the  trust 
estate  aforesaid,  or  any  part  thereof,  unto  any  person 
or  persons  whomsoever,  his,  her,  or  their  heirs,  execu- 


tors, administrators,  and  assigns  forever,  free,  clear, 
and  discharged  of  all  trusts  and  limitations  whatso- 
ever, and  without  any  liability  to  the  purchaser  or 
purchasers  as  to  the  application  of  the  purchase- 
moneys.  And  in  trust  as  to  the  moneys  to  be  pro- 
duced by  snch  sales,  as  well  as  all  other  moneys  be- 
longing to  the  trust,  to  invest,  change,  and  reinvest 
the  same  from  time  to  time  in  such  securities  as  they, 
the  said  trustees,  may  think  proper,  to  be  held  by  the 
said  trustees  upon  the  same  trusts,  and  to  and  for  the 
same  uses,  intents,  and  purposes  as  are  hereinbefore 
mentioned,  limited,  and  declared.  And  provided,  fur- 
ther, that  it  shall  and  may  be  lawfal  to  and  for  the 
said  Elizabeth  F.  Warder,  at  any  time  or  times  here- 
after during  her  life,  by  any  dee<l  or  deeds,  writing  or 
writings,  under  her  hand  and  seal,  to  revoke,  alter, 
change,  and  make  void  all  and  every  or  any  the  uses, 
trui'ts,  and  estates  hereinbefore  limited  and  declared 
of  and  concerning  the  estate  and  premises  hereby 
granted,  assigned,  and  conveyed,  or  any  part  thereof, 
and  to  declare  new  and  other  uses  of  the  same  as  to 
her  may  seem  proper  ;  anything  hereinbefore  oon<>> 
tained  to  the  contrary  thereof  in  any  wise  notwith- 
standing." 

The  said  deed  of  trust  was  not  made  in  special 
contemplation  of  marriage.  The  trustees  took 
possession  of  said  real  and  personal  estate  until 
the  decease  of  the  said  Elizabeth.  She  never 
revoked  the  said  deed,  nor  the  uses  thereby  de- 
clared, but  died  in  May,  1874,  a  spinster,  leaving 
a  last  will  and  testament  and  two  codicils,  which 
were  duly  proved,  and  letters  testamentary  were 
granted  to  the  plaintiffs,  who  were  named  in  said- 
will  as  executors.  The  will  was  dated  June  29, 
1867  (before  the  execution  of  the  deed  of  trust). 
It  was  under  seal  and  executed  in  the  presence  uf 
two  subscribing  witnesses.  By  it  she  gave  her 
executors  power  to  sell  all  of  her  real  estate  at 
public  or  private  sale,  and  to  seal,  execute,  and 
deliver  all  deeds  or  other  instruments  necesary  for 
the  purposes  aforesaid.  The  codicils  merely  con- 
tained some  additional  bequests.  They  were  both 
dated  subsequently  to  the  execution  of  the  deed 
of  trust,  and  were  executed  in  the  presence  of  two 
subscribing  witnesses,  hut  neither  of  said  codicils 
was  under  seal. 

Upon  the  foregoing  statement  of  facts,  the 
parties  agreed  that  if,  in  the  opinion  of  the  Court, 
the  plaintiffs  were  authorized  to  convey  to  the 
defendant  a  good  title  in  fee  simple  to  said  ground- 
rent,  judgment  should  be  entered  in  favor  of 
plaintiff  for  $792,  conditioned  upon  their  making 
a  conveyance  of  the  same  to  her,  otherwise  judg- 
ment should  be  entered  in  favor  of  the  defendant 

The  Court  below. entered  judgment  in  favor  of 
the  plaintiffs.  Defendant  took  this  writ,  assign- 
ing for  error  the  entry  of  said  judgment. 

Edward  Olmsted,  for  plaintiff  in  error. 

This  conveyance  revoked  the  will  of  the  testa- 
trix. The  will  was  not  an  execution  of  the 
power  reserved  in  the  deed  of  trust,  for  the  lat- 
ter did  not  then  exist.  It  is  true  the  will  was  re- 
published by  the  codicils,  but  the  latter  were  not 
under  seal,  and  therefore  could  not,  uuder  the 
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terms  of  the  deed  of  trust,  operate  as  an  execu- 
tion of  the  power  therein  reserved. 

Porter  ct  aL  v.  Tamer  et  al.,  3  S.  &  R.  108. 

HawkeDfi  r.  Kemp,  3  East,  420. 

Margaret  Pepper's  Will,  1  Parsons,  436. 
The  htira  of  the  testatrix  are  not  parties,  and 
a  decision  in  their  absence  will  not  bind  them. 

John  O.  Johnson  {Charles  Matlock  with  him), 
contra. 

Whenever  a  legal  and  beneficial  end  is  to  be 
subserved  by  the  maintenance  of  a  trust,  and  ac- 
tive duties  are  conferred  upon  the  trustees,  the 
Court  will  sustain  it.  In  the  present  case,  how- 
ever, there  is  no  possible  reason  for  maintaining 
the  trust  No  desire  to  guard  against  improvi- 
dence or  alienation  is  apparent.  No  active  duties 
quoad  the  trustees  are  imposed.  No  special  per- 
sons are  contemplated  as  remainder  men;  for,  in 
case  of  no  execution  of  the  onliinited  power  of 
appointment,  it  is  the  "right  heirs"  who  are  to 
take.  An  unrestricted  power  of  revocation  is 
reserved  by  the  settlor.  Will  the  Court,  then,  in 
order  to  work  the  injustice  that  is  desired,  hold 
that  such  an  objectless  trust  shall  be  maintained  7 

Jan.  29.  The  Court.  We  find  in  the  trusts 
declared  in  the  deed  of  Elizabeth  J.  Warder  to 
the  Girard  Life  Insurance,  Annuity,  and  Trust 
Company  nothing  to  prevent  them  from  being 
executed  in  her  at  her  own  will.  Their  purpose 
was  to  protect  the  estate  for  her  separate  use  in 
case  of  marriage,  and  for  nothing  else  disclosed 
in  the  case.  She  had  not  only  a  full  power  of 
appointment  by  will,  but  a  power  of  revocation 
which  could  be  exercised  at  any  time,  and  if  she 
died  without  a  will  the  estate  was  to  descend  to 
her  heirs  generally,  and  not  to  special  or  indi- 
cated persons  by  way  of  purchase.  She  there- 
fore died  seized  of  a  fee  which  would  descend  to 
her  heirs,  or  go  to  her  devisees  by  a  valid  will 
according  to  the  laws  of  this  State.  The  Wills 
Act  of  8th  April,  1833,  §  10,  is  so  comprehen- 
sive in  Its  effect  that  it  carries  the  intent  of  the 
devisor  down  to  his  death  in  all  cases  where  it  is 
not  clearly  excluded  by  the  will  itself.  This  sub- 
ject is  80  forcibly  discussed,  and  applied  even  to 
a  power  to  the  executors  to  sell  the  estate,  by  C. 
J.  Gibson  in  Renny  u  Stiltz  (5  Wharton,  384), 
it  is  needless  to  dilate  upon  it.  The  testatrix  in 
this  case  died  seized  of  an  executed  trust  accord- 
ing to  established  principles  supported  by  nu- 
merous authorities  collected  in  Dodsou  v.  Ball 
(10  P.  P.  Smith,  492).  She  could  have  revoked 
the  trusts  herself,  or  could  have  gone  into  equity, 
and  compelled  a  reconveyance,  and  on  her  death 
the  fee  which  was  never  out  of  her  descended  to 
her  heirs,  unless  intercepted  by  her  will. 

Her  will  in  this  case  is  operative  by  the  law  of 
the  State,  and  it  was  unnecessary  to  resort  to  the 
power  of  appointment,  which  was  clearly  in- 
tended to  meet  only  a  condition  of  coverture. 


We  are  therefore  of  the  opinion  that  the  will 
of  Elizabeth  J.  Warder  conferred  a  valid  power 
of  sale  upon  her  executors. 

Decree  affirmed  with  costs  to  be  paid  by  the 
appellant,  and  the  appeal  dismissed. 

Ter  Curiam.     Wiluams,  J.,  absent. 

[See  Ashhurst's  Appeal,  1  Wekklt  Notbs,  410 ;  Ash's 
Appeal,  2  Wbbklt  Notes,  360 ;  PiiillipH*s  Appeal,  Id. 
483 ;  Odbnrue  t;.  Bole/,  Id.  633 ;  Huber*s  Appeal,  Id. 
579 ;  CampbttU  v,  IngersoU,  Id.  13 ;  Evana's  Est.,  Id. 
837 ;  Fry's  Est.,  Id.  662 ;  Euderiss  v.  HarknedS,  ante^ 
366.] 


Jan.  '76, 123.  Jan.  31, 1877. 

Horter  et  al.  v.  Silliman. 

Principal  and  agent — Unauthorized  act  of  agent 
— Ratification  by  acts  of  principal — Princi- 
pal liable  therefor,  when  he  accepts  die  bene- 
fits resulting  therefrom, 

A.  was  B.'s  agent  for  making  Fales  and  oolleotions, 
bnt  bad  no  authoritj  to  indorse  for  the  latter.  He, 
however,  in  didcounihig  two  notes,  transcended  bis 
powers  by  indorsing  **  A.,  agent  B."  B.  received  and 
appropriated  the  proceeds  of  the  discount. 

Held,  that  he  ratified  A. 'a  nnanthoriied  act  by  thus 
receiving  the  benefits  thereof,  and  was  liable  for  the 
amount  of  the  notes. 

Error  to  the  Comnnon  Pleas  No.  2,  of  Phila- 
delphia. 

Assumpsit  by  E.  S.  Silliman  ap:ainst  W.  ITor- 
ter  and  P.  Belsinper,  trading  as  W.  Horter  &  Co., 
on  two  promissory  notes  for  $400  and  $230.20 
respectively,  drawn  by  J.  M.  Hnghes  to  the  order 
of  "  Wellington  Jones,  agent  W.  Horter  &  Co.," 
and  indorsed  "  Wellington  Jones,  agent  W.  Hor- 
ter &  Co."  In  his  declaration  the  plaintiff  aver- 
red that  Jones  was  an  agent  of  the  defendants, 
duly  authorized  by  them  to  indorse  the  notes  and 
deliver  them  to  the  plaintiff.  The  defendants  filed 
the  usual  short  pleas,  non-assumpsit,  payment  with 
leave,  etc.,  and  also  a  special  plea  traversing  the 
allegation  that  Jones  was  their  duly  authorized 
agent  to  indorse  the  notes  and  deliver  them  to 
the  plaintiff. 

The  facts  of  the  case  were  as  follows :  Jones 
was  a  travelling  salesman  for  W.  Horter  &  Co. 
His  business  was  to  solicit  and  procure  orders  for 
merchandise.  He  also  frequently  made  collections 
on  account  of  his  sales,  and  remitted  the  same 
from  time  to  time.  In  the  course  of  these  trans- 
actions, Jones  sold  goods  to  J.  M.  Hughes,  re- 
ceiving in  payment  the  notes  in  suit.  These  two 
notes,  together  with  a  note  of  one  Seiberling, 
were  taken  by  Jones  to  Silliman,  who  discounted 
them  upon  Jones's  indorsement,  handing  the  lat- 
ter a  cheek  for  the  proceeds  drawn  to  the  order  of 
W.  Horter  &  Co.     This  check  was  remitted  by 
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Jones  to  W.  Horter  &  Co.,  who  indorsed  it,  and 
received  the  proceeds.  Hughes  afterwards  failed, 
and  his  notes  were  not  paid.  Silliman  thereupon 
brought  this  suit. 

At  the  trial  the  plaintiff  offered  in  evidence  the 
notes  in  suit.  Objected  to  on  the  ground  that 
the  plaintiff  had  not  shown  that  Jones  was  au- 
thorized to  bind  the  defendants  bj  indorsement 
Objection  overruled,  and  evidence  admitted.  Ex- 
ception. 

The  defendants  offered  evidence  to  show  that 
Jones  had  no  authority  to  bind  them  by  indorse- 
ments; that  he  would  sell  goods,  collect  the 
money,  and  remit  to  the  defendants  sometimes 
his  own  checks  and  sometimes  the  checks  of  bank 
cashiers  and  others ;  that  defendants  never  knew 
that  the  notes  in  suit  had  been  indorsed  by  him 
as  their  agent  until  they  received  notice  of  pro- 
test. Defendants  also  put  in  evidence  the  letter 
of  Jones  to  them  inclosing  Silliman's  check,  and 
containing  the  following  statement : — 

John  M.  Hoghes,  Tamaqua  note,  90  days. 
Augast  20, 1872,  $400,  Tamaqua  note,  90  dajs. 

**        "      **    $3&0  20,  Peter  Seiberliug,  Tamaqua. 
Note  4  months,  $155  75. 

....      $935  95 

Silliman's  check  sent  .         .         .        .         909  23 


Discount 


$2(5  72 


The  Court  (Lynd,  J.)  charged  the  jujy  as  fol- 
lows :  "  I  instruct  you  to  find  a  verdict  for  the 
plaintiff.  The  defendants  received  the  proceeds 
of  the  notes,  according  to  their  own  admission, 
and  it  would  be  very  like  a  fraud  to  allow  them 
to  hold  the  money  and  refuse  to  acknowledge 
their  liability.  You  have  nothing  to  do,  there 
fore,  but  to  find  for  the  plaintiff  for  the  full 
amount  of  bis  claim." 

The  jury  accordingly  found  a  verdict  for  the 
plaintiff  for  $704.57,  the  amount  of  the  notes 
with  interest,  and  judgment  was  entered  there- 
upon. The  defendants  took  this  writ,  assigning 
for  error  the  admission  of  the  evidence  excepted 
to  and  the  charge  of  the  Court. 
O.  Bull,  for  plaintiffs  in  error. 
Jones  had  no  written  power  of  attorney  to  act 
for  W.  Horter  &  Co.,  nor  authority  of  any  kind 
to  bind  them  by  indorsement.  He  was  employed 
merely  as  a  travelling  salesman  and  collector. 
But  general  authority  to  transact  business  and  to 
receive  and  discharge  debts  does  not  confer  upon 
an  agent  the  power  of  accepting  or  indorsing  bills 
so  as  to  bind  the  principal. 

Byles  on  Bills,  32  and  notes. 

Brander  v.  Ins.  Co.,  2  Grant  Cas.  470. 

Wajne  v.  Jolinsou,  1  Pliila.  Rep.  503. 

Stevenson  r.  Ho/,  7  Wr.  191. 

Strohecker  v.  Bank,  6  W.  96. 

Kerns  v.  Piper,  4  Id.  222. 

Where,  as  in  this  case,  agency  is  to  be  proved 
by  the  subsequent  ratification  and  adoption  of 


the  act  by  the  principal,  there  must  be  evidence  of 
previous  knowledge,  on  the  part  of  the  principal, 
of  all  the  material  facts.  But,  in  this  case,  the 
plaintiffs  in  error  knew  nothing  of  Jones's  in- 
dorsement, until  they  received  notice  of  the  pro- 
test of  the  notes,  long  after  their  appropriation 
of  Silliman's  check. 

2  Greenleaf  on  Evidence,  §  66. 
It  was  therefore  error  to  admit  the  notes  In 
evidence,  as  no  sufficient  evidence  had  been  pro- 
duced to  show  Jones's  authority  to  indorse  them. 

Moore  r.  Patterson,  4  C.  505. 
At  any  rate,  the  question  of  the  extent  of 
Jones's  authority  to  bind  W.  Horter  &  Co.,  like 
all  questions  of  agency,  was  for  the  jury  to  de- 
cide, and  it  was  grave  error  for  the  Court  to  take 
it  from  them. 

Jordan  v.  Stewart,  11  Har.  244. 

Savings  Fond  Sooietj  r.  Bank,  12  C.  498. 

Seiple  V,  Irwin,  6  Id.  513. 

Slonecker  v.  Garrett,  12  Wr.  415. 
W,  F,  Johnson,  contra. 

The  testimony  of  plaintiff,  and  of  defendants, 
established  clearly  the  authority  of  Wellington 
Jones  to  make  sales,  receive  payment  therefor, 
to  receive  notes  and  have  the  same  discounted  for 
the  benefit  of  his  principals,  W.  Horter  &  Co. ; 
he  did  not  exceed  his  authority  in  this  instance ; 
there  was  no  question  of  improper  eondact,  of 
mala  fides,  of  appropriation  of  the  money  by 
Jones  to  his  own  use.  W.  Horter  &  Co.  re- 
ceived the  money  from  him  immediately,  and, 
having  received  and  used  it,  they  cannot  escape 
from  their  liability  on  the  endorsement. 

Feb.  12.  The  Court.  The  defendants  received 
the  proceeds  of  the  discount  of  these  notes  by 
Silliman,  and  were  so  informed  by  the  very  letter 
in  which  Jones  remitted  Silliman 's  check  for  the 
proceeds.  They,  therefore,  must  have  known 
that  Jones  negotiated  them  as  their  agent. 
Having  received  and  retained  the  money,  with  a 
knowledge  of  its  source,  and  on  what  account 
paid,  they  cannot  now  set  up  a  want  of  authority 
on  the  part  of  Jones.  If  they  objected  to  Jones's 
act,  they  ought  to  have  notified  Silliman,  and 
returned  his  check  to  him.  They  cannot  hold 
the  money  and  escape  liability  upon  the  indorse- 
ment of  their  agent  used  in  negotiating  the  notes. 

Per  Curiam.  Judgment  affirfned.  Williams^ 
J.y  absent 
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Commott  ^3ltas— HatD^ 


C.  p.  No.  1.  Feb.  3.  1877 

Com*th  ex  rel.  HcCauley  v.  lITalony. 
Bail — The  surety  on  (he  bail  bond  has  fourteen 
days  from  the  service  of  a  summons  to  sur- 
render his  principal — Practice 
Rale  to  show  caase  why  an  exoneratur  should 
not  be  entered. 

Debt  on  a  bail-bond. 

The  plaintiff,  having  obtained  judgment  against 
the  defendant  in  the  original  suit  who  had  been 
arrested  on  a  ca,  sa.  and  for  whom  the  present 
defendant  became  bail,  issued  a^.  fa.  and  ca.  sa., 
and,  the  latter  being  retnrned  non  est  inventus, 
instituted  this  suit  upon  the  bond. 

The  summons  issued  January  26, 1877|  return- 
able to  1st  Monday  in  February.  The  defendant, 
having  taken  out  a  bail  piece,  on  the  1st  of 
February  surrendered  his  principal  to  the  sheriff, 
and  took  this  rule. 

Jacquett  and  Charles  E.  Morris,  for  the  rule. 

Since  the  Act  of  June  13th,  1836,  the  practice 

has  been  to  allow  the  bail  fourteen  days  from  the 

service  of  a  summons  upon  them  in  which  to 

surrender  the  principal. 

Carey  tt  ah  v,  Henry,  3  Penn.  L.  J.  Rop.  32. 
Tr.  &  H.  Practice,  vol.  i.  322 ;  vol.  ii.  456. 
Still  V,  Howard,  2  Miles,  274. 
The  only  defence  to  an  action  on  the  bond  is 
the  exonerfjlur  on  the  bail  piece. 

Harriugton  v,  Jacqaelt,  3  Thila.  325. 
The  first  day  of  the  term  is  not  included  in  cal- 
culating the  fonrteen  days. 

Cowles  ».  JJrawley,  4  Watt«,  358. 
When  the  principal  has  been  arrested  on  a  bail 
piece,  an  order  of  discharge  made  by  the  Court  is 
conclusive  against  the  bail,  though  erroneously 
made. 

Lopeman  v.  Henderson,  4  Barr,  231. 
Thos.  Kail  &  Co.  r.  Brown,  9  WatU,  288. 
Lucas  Hirst,  contra.     This  is  an  irregular 
proceeding,  since  no  steps  can  be  taken  for  exone- 
ration of  the  bail,  without  the  certificate  of  the 
sheriff  that  the  defendant  is  in  his  custody.     The 
condition  of  the  bond  is  broken  upon  a  return  of 
non  est  inventus,  and  a  subsequent  surrender  of 
the  principal  cannot  be  pleaded. 
Tr.  &  H.  Practice,  vol.  i.  322. 

C.  A.  V. 
Feb.  10.    The  Court.      The  surrender  was 
made  within  fourteen  days,  the  time  allowed  by 
law  ;  and  hence  the  bail  is  entitled  to  an  exone- 
ratur. 
Ilcle  absolute. 


C.  P.  No.  3.  Feb.  3,  1877. 

Mutual  Assurance  Co.  v.  Power. 

Mortgage — Release  by  the  mortgagee  of  a  portion 
of  the  mortgaged  premises  affecting  a  subse- 
quent lien  upon  the  remainder — What  will 
amount  to  notice  to  the  mortgagee — Actual 
notice— Act  of  April  2,  1822. 
Rule  to  open  judgment  and  let  the  defendant 
into  a  defence. 

The  Mutual  Assurance  Company  for  insuring 
houses  from  loss  by  fire  were  the  assignees  of  a 
mortgage  for  $10,000,  secured  originally  upon  a 
vacant  lot  of  ground  at  the  corner  of  39th  and 
Locust  Streets,  100  feet  in  width  and  120  feet 
deep  on  39th  street.  This  large  lot  was  subdi- 
vided into  three  smaller  lots,  and  the  one  at  the 
corner  30  feet  in  front  on  Locust  Street  was  in 
1875  the  property  of  John  Powers.  In  the  early 
part  of  1875  he  contracted  with  John  A.  Palmer 
for  the  erection  of  a  house  upon  this  corner  lot, 
the  contract  price  being  $14,000.  The  building 
was  commenced  on  20th  May,  1875,  and  was 
finished  6th  May,  #876.  On  Nov.  15,  1875,  wl.en 
the  house  was  almost  completed,  the  Assurance 
Company  released  70  feet  of  the  large  lot  from 
the  lien  of  the  mortgage,  thus  imposing  upon  the 
corner  lot  the  whole  of  the  $10,000.  The  con- 
tractor upon  the  completion  of  the  house  having 
received  but  $4000,  filed  his  lien  for  $10,000, 
issued  a  sci.  fa.,  obtained  judgment,  and  in  July, 
1876,  sold  the  house  at  sheriff's  sale  and  pur- 
chased it  for  $9500.  lie  did  not  obtain  a  deed 
until  December.  Default  having  been  made  in 
the  payment  of  interest  on  the  $10,000  mort- 
gage, suit  was  commenced,  a  judgment  obtain- 
ed, and  the  property  advertised  for  sale  on  the 
5lh  February,  1877.  In  the  suit  upon  the  mort- 
gage no  service  was  made  upon  the  terre  tenant 
Palmer,  but  judgment  was  obtained  upon  two 
returns  of  nihil  habet.  No  actual  notice 
ever  given  by  the  contractor  to  the  mortgag! 
that  he  had  acquired  a  lien  upon  the  premises. 

Nathan  E.  hharpless  and  Edwin  S.  Dixon, 
for  the  rule. 

The  mortgagee  when  notified  that  subsequent 
creditors  had  acquired  a  lien  upon  the  corner  lot 
had  DO  right  to  impose  upon  that  one  lot  the 
whole  of  the  $10,000,  and  thus  deprive  the  con- 
tractor of  his  security. 

Taylor's  Executors  v.  Ifarls,  5  Rawle,  51. 
Under  the  Act  of  Assembly  of  2d  April,  1822, 
§  1  (Purdon's  Digest,  pp.  479-80)  the  defendant 
is  entitled  to  have  a  jury  say  how  much  of  the 
$10,000  shall  be  imposed  upon  the  corner  lot. 

The  fact  that  the  other  two  lots  were  not  re- 
leased from  the  lien  of  the  mortgage  until  the 
house  on  the  corner  lot  was  almost,  completed, 
shows  conclusively  that  the  plaintiff  had  actual 
knowledge  that  the  house  was  being  erected, 
because  the  bare  lot  is  not  worth  $10,000. 


Digitized  by 


Google 


408 


WEEKLY  NOTES  OP  CASES. 


Peter  McCall,  contra. 

The  release  was  executed  by  the  mortgap:ees  in 
good  faith.  There  is  nothing  in  the  depositions 
to  show  that  the  Assurance  Company  had  any 
notice  that  the  release  would  injuriously  affect 
any  one.  If  the  lien  creditor  desired  the  plaintiffs 
to  '*  withhold  their  hands"  he  should  have  given 
them  actual  notice. 

Taylor's  Executors  v.  Maria  (supra). 

Why  should  the  plaintiffs,  it' they  had  seen  the 
house  in  course  of  erection,  imagine  that  the  con- 
tractor was  not  being  paid  or  that  Mr.  Powers 
was  not  building  the  house  ? 

It  is  reasonable  and  just  to  require  strict  proof 
of  notice.  The  subsequent  lien  creditor  had  full 
knowledge  that  the  land  was  subject  to  the  mort- 
gage, and  he  ought  not  to  subject  the  mortgagee 
to  the  necessity  of  investigating  his  contracts  and 
transactions  with  the  mortgagor  in  order  that  he 
may  be  protected  when  he  can  bo  easily  protect 
himself  by  giving  notice  to  the  mortgagee. 

The  knowledge  of  the  subsequent  lien  and  that 
the  release  will  injuriously  aff^t  the  lien  creditor 
must  be  clearly  brought  home  to  the  mortgagee 
in  such  a  way  as  to  show  an  intentional  disregard 
by  him  of  the  interests  of  the  subsequent  lieu 
creditors. 

Waahbum  on  Real  Property,  2d  ed.,  vol.  1,  *r)23. 
"Wheelwright  v.  Depeyster,4  Edwards'  Ch.  232. 
Stuy  vesant  v.  Hont^,  1  Sandford  Ch.  419. 
Blair  v.  Ward,  2  Stockton's  Ch.  126. 
CheesebrouL'h  v,  Millard,  1  Johns.  Ch.  12G. 
George  r.  Wood,  9  Allen,  80. 

C.  A.  Y. 

Feb.  5,  187T.  The  Court.  This  is  a  case  in 
which  we  have  a  grave  doubt;  to  rule  it  against 
the  motion,  would  deprive  the  contractor  of 
every  remedy.  No  doubt  notice  is  required. 
Ilere  the  lot  was  in  the  possession  of  the  con- 
tractor, by  whom  an  expensive  house  was  erected, 
and  the  question  of  fact  involved  in  this  posses- 
Hhn  of  the  lot,  and  erection  of  the  building,  as  it 
bears  on  the  question  of  notice  to  the  mortgagee, 
should  go  to  a  jury  subject  to  the  direction  of 
the  Court. 

Rule  absolute. 

Oral  opinion  by  Ludlow,  P.  J. 


0.  P.  No.  3.  Feb.  8,  1877. 

Paul  v.  The  Keystone  Lodge. 

Action  against  an  unincorporated  beneficial  asso- 
ciation byname — Suit  by  a  member  for  benefits 
'      — Semble  that  such  a  proceeding  should  be  by 
bill  in  equity — Act  of  April  28,  1876. 
Sur  demurrer  to  declaration. 
This  was/tn  action  in  assumpsit  for  sick  bcneGts, 

brought  against   The  Keystone  Lodge,  No.   2, 

Knights  of  Pythias  (eo  nomine). 

The  declaration  set  forth,  inter  alia,  that  the 


defendant  lodge  was  an  unincorporated  associa- 
tion, of  which  the  plaintiff  was  a  member. 

Defendant  demurred  and  assigned  for  cause 
that  the  plaintiff  could  not  maintain  this  action 
against  his  copartners. 

JE,  R.  Worrell,  for  demurrer. 

J,  L.  Tullf  contra,  argued  that,  although  it 
had  been  decided  in  Pritchett  v.  Schaeffer  (2 
Weekly  Notes,  317),  that  the  members  of  an 
unincorporated  society  were  to  be  considered  as 
partners,  yet  the  Act  of  28  April,  1876,  sec.  1 
(P.  L.  53),  had  expressly  changed  the  law  as  laid 
down  in  that  case,  and  such  societies  are  now  to 
be  considered  as  quasi  corporations. 

C.  A.  Y. 

Feb.  10.  The  Court.  We  concur  in  the 
opinion  of  Allison,  P.  J.,  in  Pritchett  v.  Schaffer 
(supra),  and,  as  it  appears  on  the  face  of  the 
record  in  this  case  that  the  defendant  is  an  nn- 
incorporated  society,  we  hold  that  the  present 
action  cannot  be  sustained.  The  Act  of  2d 
April,  1876,  declares  that  meml)ers  of  beneficial 
societies  **  shall  not  be  individually  liable  fur  the 
payment  of  periodicjil  or  funeral  benefits  or  other 
lial)ilitie8  of  the  lodge  or  other  organization,"  and 
provides  that  "the  same  shall  be  payable  out  of 
the  treasury  of  such  lodge  or  organization."  lu 
some  way,  therefore,  you  may  reach  the  funds  in 
the  hands  of  the  treasurer,  but  it  is  doubtful 
whether  it  would  not  be  better  to  file  a  bill  in 
equity  and  lot  chancery  exercise  its  control  over 
I  hem. 

Demurrer  sustained. 

Oral  opinion  by  Ludlow,  P.  J. 


0.  P.  No.  4.  .Jan.  13, 1877. 

Cole  y.  Wehn  and  Bawdon. 
Negligence — Liability  of  employer  for  accident 
to  employi — Where  a  certain  state  of  facta 
is  proved  from  which  a  certain  occurrence 
might  naturally  follow^  and  such  occurrence 
does  follow,  it  is  a  question  for  the  jury  whether 
the  occurrence  is  a  result  of  the  slate  of  facts. 
Rule  to  take  off  non-suit. 
This  was  an  action  on  the  case  bronght  by 
Mary  Cole,  widow  of  George  M.  Cole,  for  negli- 
gence resulting  in  the  death  of  her  husband,  who 
was  in  the  employ  of  the  defendant   Bawdon. 
There  was  no  evidence  as  to  the  defendant  Wehn, 
and  the  case  was  abandoned  as  to  him. 

At  the  trial  before  Eixjock,  J.,  the  following 
facts  appeared.  The  deceastd  was  employed  by 
Bawdon,  who  was  a  master  stevedore,  at  a  large 
building,  filling  buckets  with  sand,  which  were 
drawn  up  to  the  seventh  story  by  means  of  a 
single  fall  pulley  and  rope  attached  to  a  beam  run 
out  of  the  eighth  story.  The  rope  terminated  ia 
a  large  open  hook  from  which  was  suspended  the 
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bocket,  weighing,  when  filled,  500  lbs.  At  the 
seventh  story,  immediately  below  the  pulley,  was 
a  platform  upon  which,  without  detaching  the 
bucket,  the  sand  was  emptied  into  a  chute.  The 
bucket  was  drawn  up  by  horses  managed  by  a  boy. 
Should  the  horses  back  when  the  bucket  was  up, 
the  bucket  would  descend  on  the  platform  and 
thereby  become  liable  to  be  unhooked  and  fall. 
There  were  two  buckets ;  while  one  was  being  drawn 
np  the  other  was  being  filled.  The  decedent  was 
employed  on  the  ground  filling  the  buckets  with 
sand,  and  while  so  engaged  was  struck  and  in- 
stantly killed  by  a  falling  bucket.  It  did  not 
appear  bow  the  falling  of  the  bucket  was  occa- 
sioned. 

The  Court  entered  a  non-suit,  on  the  ground 
that  it  did  not  appear  how  the  accident  bad  oc- 
curred, and  that  the  deceased,  by  continuing  in 
the  work  with  knowledge  of  the  defects  in  the 
tackle,  had  assumed  the  risk  and  waived  the  right 
to  insist  upon  his  remedies. 

O.  P,  Rich  having  obtained  a  rule — 
J,  Alex.  Simpson  now  showed  cause. 
Aa  employer  is  not  responsible  to  an  employ^ 
io: negligence  of  a coemploy6. 
Caldwell  v.  Brown,  3  Sui.  453. 
Patterson  v.  Railroad,  26  Id.  389. 
Johnson  v.  Brun^r,  11  Id.  58. 
The  decedent,  knowing  the  character  of  the 
employment,  took  the  risk  when  he  entered  it. 
O,  P,  Rich,  in  reply. 

The  evidence  discloses  negligence  in  the  master 
in  employing  an  incompetent  person  to  drive  the 
horse,  and  in  furnishing  unsafe  tackle. 

Iq  this  action,  although  the  burden  of  proof  is 
upon  the  plaintiff,  as  there  was  no  contract  of 
safety,  yet  suflBcient  affirmative  proof  has  been 
adduced  to  overcome  the  presumption  of  law,  by 
showing  that  the  tackle  was  unsafe,  and  likely  to 
cause  the  accident;  it  is  therefore  for  the  jury  to 
say  whetber  the  accident  did  or  did  not  happen 
from  that  cause. 

Rayduret?.  Kuight,2WBBKLTNoTB8,7l3;  3  M.  109. 
When  the  negligence  of  the  employer  has  been 
established,  the  proof  of  a  result  which  would 
naturally  happen  from  that  negligence  is  sufficient 
to  send  the  question  to  the  jury.  The  neglii^ence 
of  the  master  was  the  proximate  cause,  and  the 
negligence  of  the  co-employ^  does  not  excuse 
him. 

Caza  p.  Taylor,  10  Gray,  274. 
3  Macqawn'tf  11.  of  Lordi*,  ch.  290. 
The  provision  of  a  dangerous  tackle  was  negli- 
gence. 

Johnson  r.  Bmner,  11  Sm.  58. 
Hej  t;   City  of  Pliila.,  2  Wbbklt  Notes,  465. 
If  no  Other  iufereuce  can  be  drawn,  it  must  be 
left  to  jury. 

R.  R.  Co.  V.  Stranahan,  29   Sm.   485 ;    S.  C,  2 

Wbbklt  Notbs,  215. 
Brigga  V,  Oliver,  4  Hurl,  k  C.  403. 
There  is  no  evidence,  except  iuferential,  that 


deceased  knew  of  the  risk.  He  had  a  right  to 
rely  upon  hrs  employer's  judgment.  It  is  for  the 
jury  to  say  whether,  under  the  circumstances,  the 
deceased  was  negligent  himself. 

Patterson  v.  Pittsbarg  and  Connellsbnrg  R.  R.,  26 

Sin.  389. 
R.  R.  Co.  v.  Barber,  5  Ohio  St.  541. 

C.  A.  V. 
Feb.  10.     Rule  absolute. 

[Cf,  R.  R.  Co.  V.  D«K5ker,  ante,  121 ;  Mnllan  r.  Steara- 
shipCo  ,  1  Wbbklt  JNotbs,  214  ;  Clark  r.  R.  R.  Co.,  Id. 
315,  446  ;  Patterfton  r.  R.  R.  Co.,  Id.  569 ;  Fox  v. 
Douf(hert7,  2  Id.  417  ;  Haas  v.  Steamship  Co.,  Id.  611  ; 
Collins  V,  Harrison,  Id.  353 ;  Stewart  v.  Alcorn,  Id. 
401.] 


C.  P.  No.  4.        Steffey  v.  Frost.       Feb.  10, 1877. 
Mechanic's  lien  law — Apportioned  claim  leas 

than  fifty  dollars — Nut  vrithin  the  Act  of\^ 

June,  1836. 

Rule  to  strike  ofif  lien. 

The  claim  was  filed  against  two  contiprnous 
houses,  for  work  done  and  materials  furnislied  by 
the  plaintiff  in  repairing  the  said  buildings.  The 
plaintiff  claimed  to  have  a  lien  on  each  of  the 
houses  for  the  sums  apportioned.  The  aggregate 
claim  was  sixty-six  dollars  and  seventy-two  cents ; 
thirty-three  dollars  and  thirty-six  cents  of  which 
was  apportioned  to  each  house. 

Benjamin  R   Wrigley,  for  the  rul<?. 

The  lien  was  filed  against  two  houses,  but  the 
sum  apportioned  to  each  house  was  less  than 
fifty  dollars;  it  was  therefore  not  within  the  Act 
of  June  lt>,  1836.     (Purd.  Dig.  1028,  pi.  21.) 

J,  R,  Adams,  contra. 

C.  A.  V. 

Feb.  17.  The  Court.  This  claim  is  filed 
against  adjoining  houses  for  repairs.  The  aggre- 
gate claim  is  sixty -six  dollars  and  seventy-two 
cents;  thirty-three  dollars  and  thirty-six  cents 
being  apportioned  against  each  house.  The  de- 
fendant and  owner  moves  to  strike  the  claim  from 
the  record,  and  assigns  for  cause,  among  other 
reasons,  that  the  claim  apportioned  against  each 
house  is  less  than  fifty  dollars. 

The  Act  of  Assemlily  applicable  in  the  premises 
denies  the  right  to  charge  any  house  or  building 
for  repairs  or  alterations  done  thereto,  where  the 
debt  is  for  a  less  sum  than  fifty  dollars.  The 
debt  claimed  here  agHinst  each  house  is  for  a  less 
sum  than  the  statutory  allowance,  and  hence  not 
within  the  statute.  Nor  is  the  defect  cured  by 
the  aggregate  charged  against  both  houses,  as 
each  house  is  answerable  only  for  repairs  done  to 
it  alone. 

It  follows  from  this,  without  adverting  to  the 
other  reasons  raised  by  the  plaintiff,  that  the 
claim  roust  be  stricken  from  the  record. 

Rule  absolute. 

Opiuiou  by  Baioos,  J. 
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Orphans'  Courts 


Gordon's  Estate.         May  16, 1 876 
Partnership  assets — Distribution — A  pledge  by 
a  deceased  partner  in  his  lifetime  of  his  indi- 
vidual property  as  .security  for  a  firm  debt 
is,  to  the  extent  thai  the  securites  are  used^ 
so  much  added  to  the  firm,  capital;  and  firm 
creditors  must  be  paid  in  full  before  the  estaie 
of  the  creditor  partner  can  receive  the  value 
of  the  securities  so  used. 
Sar  exceptions  to  adjudication  upon  the  andit 
of  the  account  of  the  administrator  of  Nathaniel 
P.  Gordon,  who  was  the  surviving  partner  of  the 
firm  of  Repplier,  Gordon  &  Co. 

In  1872  George  S.  Repplier  and  N.  P.  Gordon 
were  partners,  under  the  name  of  Repplier,  Gor- 
don &  Co.  Their  business  was  mining,  shipping, 
and  selling  coal.  At  the  same  time  George  S. 
Repplier  was  a  partner  in  another  firm  engaged 
in  similar  busiue^s,  under  the  name  of  George 
S.  Repplier  &  Co.  This  latter  firm  was  com- 
posed of  George  S.  Repplier  and  two  men  who 
had  practical  charge  of  the  collieries. 

In  October  and  November,  1872,  Repplier, 
Gordon  &  Co.  borrowed  from  the  Philadelphia 
and  Reading  Coal  and  Iron  Company  $120,000 
upon  the  security  of  certain  mortgages  and  stock 
estimated  to  be  worth,  in  the  aggregate,  $164,000. 
The  greater  part  of  these  securities,  that  is  to 
say,  four  mortgages  estimated  to  be  worth 
$110,000,  and  stock  estimated  at  $8000,  was  the 
property  of  Oeorge  S.  Repplier,  and  was  assigned 
voluntarily  by  him  to  secure  the  loan  made  to 
the  firm.  Of  this  loan  of  $120,000,  Repplier, 
Gordon  &  Co.  gave  to  George  S.  Repplier  & 
Co.  the  sum  of  $79,258.67,  which  amount  was 
charged  and  credited  accordingly  on  the  books  of 
both  firms. 

George  S.  Repplier  died  in  1873  and  N.  P. 
Gordon  in  1874.  In  the  course  of  the  adminis- 
tration of  the  firm  assets,  Seth  Caldwell,  Jr.,  the 
administrator  of  Gordon,  the  surviving  partner 
of  the  firm,  entered  into  an  agreement  with  the 
widow  and  administrator  of  George  S.  Repplier, 
and  certain  creditors  of  George  S.  Repplier,  and 
certain  firm  creditors ;  but  the  creditors  of  the 
firm  claiming  here  were  not  parties  to  and  in  no 
way  ratified  this  contract.  Under  it,  the  said 
Caldwell  was  authorized  to  sell  at  private  sale  to 
the  Philadelphia  and  Reading  Coal  and  Iron  Co. 
two  collieries,  the  property  of  the  firm,  for 
$270,000,  the  balance  of  which  sum,  after  the 


payment  of  certain  claims  which  were  liens  on 
the  collieries,  was  to  be  applied  to  the  liquida- 
tion of  the  indebtedness  of  Repplier,  Gordon  4: 
Co.  to  the  Coal  and  Iron  Co.,  and  further,  that 
the  said  Caldwell,  administrator,  may  receive  from 
the  Philadelphia  and  Reading  Coal  and  Iron  Co. 
all  the  property,  of  every  character,  which  was 
deposited  and  still  remains  with  the  said  company 
to  secure  the  payment  of  said  indebtedness  as  well 
that  which  it  is  claimed  belongs  to  the  separate 
estate  of  George  S.  Repplier,  as  that  which  it  is 
admitted  belongs  to  the  estate  of  Repplier,  Gor- 
don &  Co. ;  and  that  he  may  nse  and  apply  the 
proceeds  of  the  former,  so  far  as  may  be  requisite, 
for  the  payment  of  any  balance  which  shall  re- 
main dne  to  tiie  Coal  and  Iron  Company  by  the 
firm  of  Repplier,  Gordon  &  Co.,  after  the  appro- 
priation of  the  proceeds  of  the  collieries  to  the 
liquidation  thereof,  as  aforesaid.  In  this  agree- 
ment it  was  expressly  provided  that  "the  respec- 
tive rights  of  the  firm  estate  and  of  the  separate 
estates  in  and  to  the  proceeds  of  the  said  col- 
laterals which  shall  be  so  used,  and  the  respective 
rights  of  each  of  said  estates  arising  from  the  said 
use  of  those  which  shall  be  used,  shall  not  be  in 
any  manner  afi^ected  or  prejudiced  hereby,  but  are 
to  remain  for  future  adjustment  or  determination." 

In  pursuance  of  this  agreement  the  collieries 
were  sold,  a  mortgage  belonging  to  Re|>plier, 
Gordon  &  Co.  of  $3000,  and  two  mortgages  worth 
about  $35,000,  which  had  been  the  property  of 
George  S.  Repplier,  and  assigned  inter  alia  by 
him  to  the  Coal  and  Iron  Co.  as  security  for  the 
loan  of  $120,000,  were  transferred  to  the  Coal 
and  Iron  Company.  The  entire  debt  was  thus 
paid,  and  the  remaining  securities  belonging  to 
George  S.  Repplier  were  returned  to  his  admiu- 
istrator. 

The  fund  in  the  hands  of  the  administrator  of 
Gordon,  the  surviving  partner  of  Repplier,  Gor- 
don &  Co.,  obtained  from  the  collection  of  debts 
due  the  firm  and  from  the  sale  of  coal  owned  by 
the  firm  was$9190.50.  The  firm  creditors  claimed 
that  they  were  entitled  to  be  paid  out  of  it  their 
claims  amounting  to  about  $3000.  The  admiu- 
istrator  of  the  estate  of  George  S.  Repplier 
claimed  the  entire  sum,  and  it  was  awarded  to 
him  by  O'Brien,  J.,  who  audited  the  account 

To  this  adjudication  the  firm  creditors,  who 
were  not  parties  to,  and  had  not  in  any  way 
ratified  the  agreement,  filed  exceptions. 

S.  S.  Hollingsworth,  C.  Stuart  Patterson,  and 
James  Starr,  for  the  exceptants. 

The  Coal  and  Iron  Co.  was  not  a  party  to  the 
agreement.  In  pursuance  of  its  right,  it  elected 
to  take  the  securities ;  and  the  effect  of  the  agree- 
ment, quoad  these  securities,  was  merely  to  en- 
able the  company  to  take  them  at  a  valuation, 
and  so  avoid  the  sacrifice  of  a  public  sale.  Upon 
the  exercise  of  this  right,  the  title  of  the  pledgor 
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was  absolately  ^one.  The  loan  of  securities  to  the 
amount  of  $118,000  by  George  S.  Repplier  to 
secure  the  firm  debt  of  $120,000  was  in  efifect  a 
pledge  to  the  firm  with  the  understanding  that 
the  owner  of  the  securities  was  to  have  a  large 
part  of  the  money  borrowed.  Of  the  $120,000, 
George  S.  Repplier  &  Co.  did  obtain  $79,258.67; 
and  both  sets  of  books  show  an  indebtedness  of 
that  firm  in  that  amount  to  Repplier,  Gordon  & 
Co. — such  debt  far  exceeding  the  value  of  George 
S.  Repplier's  collaterals  actually  used  by  the 
firm.  Therefore,  upon  the  facts,  no  equity  is 
raised  in  favor  of  George  S.  Repplier's  estate  and 
against  the  firm  estate.  Upon  repaying  the 
money  borrowed,  the  firm  would  of  course  have 
the  right  to  take  the  securities. 

MoCormick  v.  Irviu,  11  C.  111-117. 
George  S.  Repplier  in  fact  became  a  creditor 
partner.  An  advance  to  the  firm,  as  against 
creditors,  is  to  be  treated  as  so  much  added  to 
the  capital,  and  before  any  account  between  the 
partners  of  the  firm  and  separate  estate  can  be 
settled,  the  firm  creditors  must  be  paid  in  full. 

ikdanis*8  Equity,  *244,  and  notes. 

Bispham's  £qoity,  515,  and  notes. 

Babbr.  Reed,  5  R.  151. 
Nor  can  a  partner,  who  pays  a  firm  debt, 
claim  by  subrogation. 

Ex  parte  Sillitoe,  1  Glyn  &  Jameson,  354. 

Curtis  V.  Perry,  6  Ves.  739,  7^8. 

Ejt  parte  Kendall,  17  Id.  520. 

Neffv.  Miller,  8  Banr,  347. 

Bailey  v.  Browffield,  8  Bar.  41. 

Manson  v,  Gordon,  L.  R.  1  A  pp.  Cases,  196. 

This  Court  recognizes  only  two  classes  of 
claimants,  creditors  of  the  decedent,  and  distrib- 
utees and  legatees. 

If,  therefore,  Repplier's  administrator  bases  his 
claim  upon  the  agreement  of  Gordon's  adminis- 
trator, his  remedy  is  not  against  Gordon's  estate, 
but  against  Mr.  Caldwell  in  his  personal  capacity, 
and  such  action  would  not  be  within  the  juris- 
diction of  this  Court 

B.  M,  Schick  and  O,  M,  Dallas,  contra. 

The  efifort  here  is  to  get  payment  in  full  from 
George  S.  Repplier's  estate,  instead  of  pro  rata 
with  other  creditors.  The  loan  was  to  Repplier, 
Gordon  Si  Co.,  and  it  is  not  material  to  this  in- 
quiry that  George  S.  Repplier  &  Co.  at  the  same 
time  or  subsequently  received  a  portion  of  the 
money  which  George  S.  Repplier's  securities 
were  advanced  to  secure.  The  securities  be- 
longed to  Mr.  Repplier,  whereas  the  mouey  was 
received  by  George  S.  Repplier  &  Co.  Mr.  Rep- 
plier's individual  property  has  not  ceased  to  be 
his  because  pledged  for  a  firm  debt.  The  admin- 
istrator cannot  hold  the  collaterals  for  the  debt 
of  George  S.  Repplier  &  Co.  There  is  no  lien 
upon  them,  and  set-off  would  not  be  a  plea  in  an 
action  of  trover;  even  if  there  were  valid  foun- 
dation for  such  a  claim,  this  Court  cannot  go  iuto 


partnership  accounts  to  ascertain  the  claim  to 
collaterals  made  by  reason  of  a  lien  or  a  set-off. 
Under  the  agreement,  the  administrator  of  the 
firm  estate  was  bound  to  afiply  the  firm  assets  to 
the  payment  of  the  debt  to  the  Coal  and  Iron 
Company  first  before  the  securities  of  George  S. 
Repplier  were  touched ;  not  having  done  this, 
the  present  fund  stands  where  the  securities  would 
have  stood,  had  this  fund  been  used  in  liquidating 
the  debt  to  which  the  securities  were  appropri- 
ated, and  the  entire  fund  was,  therefore,  properly 
awarded  to  the  estate  of  George  S.  Repplier. 

C.  A.  V. 

May  27,  1876.  The  Court  fafter  stating  the 
facts)  :  The  balance  in  the  hands  of  accountant 
was  realized  from  the  collection  and  conversion 
of  assets  of  the  firm.  This  being  the  case,  it  is 
a  general  rule  of  law,  both  in  England  and  in 
this  country,  that  partnership  assets  must  be  first 
applied  to  the  payment  of  partnership  debts. 
(Parsons  on  Partnership,  *346;  Bispham's 
Equity,  461;  Black's  Appeal,  8  Wright,  503; 
Houseal  and  Smith's  Appeal,  9  Wright,  484.) 

And  the  administrator  of  a  deceased  partner, 
who  during  the  continuance  of  the  partnership 
pledged  his  private  property  to  secure  a  debt  due 
by  the  firm,  stands  in  the  same  position  as  re- 
spects the  surviving  partner  or  creditors  of  the 
firm,  as  the  decedent  whom  he  represents.  Here 
the  deposit  of  the  collaterals,  although  the  sepa- 
rate property  of  the  partner,  was  for  the  benefit 
of  the  firm,  and  it  thereby  became  a  firm  trans- 
action, equally  as  if  the  partner  had  with  his  own 
moneys  or  itfdividual  obligation  paid  the  debt. 
Where  partners  borrow  money  to  be  used  in  the 
business  which  they  are  jointly  carrying  on,  it 
becomes  a  partnership  fund ;  and  no  matter  how 
they  stand  on  the  security  given  to  the  lender, 
they  are  accountable  to  one  another  as  partners. 
The  relation  of  principal  and  surety  can  have  no 
place  between  them.  The  partner  paying  the 
debt  cannot  be  substituted  to  the  rights  of  cre- 
ditor, as  against  his  copartner ;  he  must  first  ac- 
count for  the  profits  of  the  buniness  in  which 
they  were  jointly  engaged.  If  there  is  anything 
due  him,  account  reuder  is  his  remedy  at  law,  and 
to  that  action,  or  to  a  bill  in  equity  for  an  ac- 
count, he  ought  to  be  remitted.  (Baily  u  Brown- 
field,  8  Harris,  46.) 

An  advance  to  the  firm,  as  against  creditors. 
Is  to  be  treated  as  an  addition  to  the  capital,  and 
does  not,  ipso  facto,  constitute  the  partner  a  cre- 
ditor of  the  firm.  It  cannot  be  determined 
whether,  even  after  such  advauce  or  loan,  he  is  a ' 
creditor  of  the  firm,  until  the  settlement  of  the 
business  of  the  firm,  payment  of  all  its  debts,  and 
the  adjustment  of  the  accounts  of  the  several 
partners.  A  partner  to  whom  the  partnership 
is  iudebtedi  can  have  no  satisfaction,  but  out  of 
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what  remains  after  all  the  joint  debts  are  paid. 
And  there  is  no  individual  or  separate  estate  in 
firm  property,  except  ia  the  residniim,  after  the 
payment  of  the  firm  debts.  (Watson  on  Part- 
nership, *329;  Story  on  Partnership,  §  97.) 

The  pledge  by  the  deceased  partner  in  his  life- 
time of  his  individual  property  was  a  loan  or 
advance  to  the  firm  of  which  he  was  a  member, 
and  for  his  own  benefit.  To  hold  him  to  be  a 
creditor  of  the  firm,  and  entitled  to  preference  in 
the  distribution  of  its  assets,  should  his  collateral 
securities  be  used,  either  wholly  or  in  part,  to 
]my  his  own  debt,  or  in  case  of  the  insolvency  of 
the  firm,  entitled  to  share  pro  rata  with  the  firm 
creditors,  would  be  contrary  to  equity.  If  the 
firm  was  unable  to  pay  the  debt,  it  must  be  pre- 
sumed that  the  natural  consequence  was  antiei- 
piited  and  intended  by  the  partner  pledging  his 
l)rivate  property,  to  wit,  that  it  should  be  sold 
by  the  creditor.  For  the  reasons  stated,  the  con- 
clusion is  inevitable,  that  as  the  deceased  partner, 
against  the  joint  creditors,  did  not  occupy  the 
position  of  a  creditor,  so  neither  can  his  admin- 
istrator claim  as  such  to  their  prejudice.  The 
exceptants  were  not  parties  to  the  settlement 
made  by  accountant  with  a  creditor,  who  thereby 
was  given  a  preference,  and  their  rights  cannot 
be  affected  oi*  diminished  by  such  settlement. 
Being  of  opinion  that  the  claims  of  the  creditors 
are  entitled  to  payment,  and  that  the  balance  re- 
maining should  be  retained  by  accountant  to 
await  a  settlement  of  the  accounts  between  the 
copartners,  the  exceptions  are  sustained. 

Opinion  by  Hanna,  J. 


Barnett*8  Estate.  Feb.  10, 1877. 
PetiHon  to  mortgage  real  estate  for  the  payment 
of  dcbta  and  maintenance  of  minors — Should 
he  presented  by  administratrix  alone — Feti' 
tion  joined  in  by  guardian,  not  in  proper  form 
— Requiailes  of  petition — Order  to  mortgage 
not  granted  where  there  is  a  previous  unex- 
ecuted order  of  sale  outstanding  —  Act  of 
3Iarch  20, 1832 — Orphans^  Court  practice. 
Sur  petition  for  leave  to  mortgage  real  estate 
of  decedent. 

The  petition  of  the  administratrix,  in  which 
the  guardian  of  the  minor  children  of  decedent 
joined,  set  forth  that  decedent  died  seized  in  fee 
of  certain  real  estate  therein  described,  subject  to 
two  mortgages ;  that  it  was  comparatively  large. 


unproductive,  and  the  buildings  were  in  need  of 
repairs;  that  the  personal  estate  amounted  to 
$2021.35,  including  a  mortgage  for  $1600,  whifh 
was  not  due  until  1884.  That  the  Court,  on  the 
petition  of  the  guardian,  in  April,  1876,  granted 
an  order  of  sale  of  the  premises,  and  the  same 
had  twice  been  offered  at  public  sale,  but  without 
obtaining  any  bid,  and  subsequent  efforts  had 
been  made  to  secure  a  purchaser  at  private  sale, 
but  at  present  there  is  no  prospect  of  selling  said 
real  estate.  That  suit  has  been  commenced  and 
judgment  obtained  upon  one  of  the  two  mortgages 
against  said  premises,  and  the  holder  of  the 
second  mortgage  threatens  to  proceed  upon  bis 
mortgage.  That  a  number  of  debts  not  of  record 
also  remain  unpaid,  as  per  list  annexed.  Where- 
fore the  petitioners,  believing  it  would  be  for  the 
best  interest  of  said  minors,  pray  for  authority  to 
join  with  the  son  of  decedent,  who  is  sui  juris,  in 
executing  a  first  mortgage  upon  said  real  estate 
for  such  amount  as  would  cover  all  of  the  debts 
against  said  estate. 

Waxier,  for  the  petitioners. 

Feb.  17.  The  Court.  This  petition  is  ap- 
parently presented  under  the  Act  of  March  29, 
1832  (Purd.  Dig.  428,  §  111),  but  is  not  in  pro- 
per form.  If  it  is  proposed  to  mortgage  the  real 
estate  for  the  purpose  of  paying  debts  of  the  de- 
cedent and  also  to  maintain  and  educate  his  minor 
children,  then  the  petition  should  be  by  the  ad- 
ministratrix alone.  The  guardian  should  not  be 
joined.  He  is  not  a  pro|)er  party,  as  he  has 
nothing  whatever  to  do  with  the  payment  of  debts. 
But  if  it  is  also  contemplated  to  improve  and 
repair  the  real  estate,  then  that  is  a  matter  over 
which  the  administratrix  has  no  control,  and  is 
solely  within  the  guardian's  powers.  The  peti- 
tion is  therefore  defective  in  including  improper 
parties,  and  combining  subjects  which  the  act 
requires  to  be  kept  separate  and  distinct.  The 
precise  sum  it  is  desired  to  obtain  upon  mortgage 
should  be  stated  in,  and  a  copy  of  the  inventory 
and  appraisement  of  the  personal  property,  filed 
in  the  register's  office,  annexed  to  the  petition. 
A  statement  of  the  gross  amount  of  the  personal 
property,  as  in  this  petition,  is  not  a  compliance 
with  the  Act  of  Assembly. 

A  further  defect  in  the  application  is  that  an 
order  of  sale  of  the  real  estate  is  still  outstanding 
and  nnexecuted.  This  should  be  returned  or 
vacated.  Until  then  it  would  be  irregular  to 
authorize  the  execution  of  a  mortgage  upon  the 
same  previses. 

For  these  reasons  the  i>etition  is  refused. 

Opinion  by  IIanna,  J. 
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Vol.  III.]    THURSDAY,  MARCH  lb,  18T7.    [No.  24. 


Supreme  Courts 


Oct.  &  Nov.  '75,  300.  Oct.  6, 1876. 

Seely  v.  City  of  Pittsburgh. 

Constitutional  Jaw — Act  of  April  2,  18T0 — 
Frontage  method  of  assessing  cost  of  paving 
and  similar  municipal  improvements — Un- 
conMlutional  when  applied  to  property  in 
suburban  districts — City  of  Pittsburgh  bonds 

The  method  of  aBsessing  the  co«t  of  paving  and  other 
similar  municipal  improvements,  in  proportion  to  tlie 
frontage  of  property  on  tlie  street  improved,  althongh 
sustained,  as  tocloselyhuilt  up  portions  of  a  city,  by  a 
long  line  of  decisions,  is,  wlien  applied  to  property  in 
Fuhnrban  districts,  in  derogation  of  tlie  constitutional 
rights  of  the  property  holders. 

The  Act  of  April  2, 1870  (P.  L.  796),  is  unconstitu- 
tional in  so  far  as  it  attempts  to  apply  tliis  method  of 
assessment  to  property  in  such  suburban  districts. 

Error  to  the  Court  of  Common  Pleas  No.  2  of 
Allegheny  County. 

This  was  a  sci.  fa,  sur  municipal  claim,  broujccht 
by  the  City  of  Pittsburfrh  against  C.  B.  Seely. 
A  case-stated  was  submitted  to  the  Court,  setting 
forth  the  following  facts: — 

The  Act  of  Assembly  of  April  2.  1870  (P.  L. 
196),  entitled  "An  Act  to  provide  for  the  im- 
provement of  Peun  Avenue  and  other  avenues 
and  streets  in  the  City  of  Pittsburgh,"  and  the 
supplements  thereto  of  Feb.  1,  1871,  and  March 
2,  1872,  provided  that  a  innjority  of  the  owners 
of  property  fronting  on  Penn  Avenue,  between 
St  Mary's  Avenue  and  the  eastern  boundary  of 
the  city,  should  have  the  power  to  elect,  in  a 
manner  prescribed,  commissioners  to  control  and 
superintend  the  paving,  grading,  etc.,  of  that 
portion  of  the  said  avenne ;  that  these  commis- 
sioners should  determine  the  kind  of  pavement, 
contract  for  the  work,  sell  city  bonds  to  pay  the 
contractors,  and,  on  the  completion  of  the  work, 
ascertain  the  entire  amount  of  the  bonds  so  sold 
and  the  interest  thereon  ;  that  this  amount  should 
be  taken  to  be  the  cost  of  the  improvement  and 
be  assessed  equally  per  foot  upon  the  properties 
abutting  on  the  suid  avenue;  that  on  the  failure 
of  any  property  holder  to  pay  such  assessment, 
the  city  might  file  a  lien  therefor,  in  the  nature 
uf  a  mechanic's  lien,  and  issue  a  scire  facias 
upon  such  lien  ;  and,  finally,  that  the  act  should 
not  take  elToct  until  approved  by  the  councils  of 
the  city. 


The  approval  of  the  councils  was  obtained,  the 
commissioners  elected,  and  the  paving  done, 
strictly  in  accordance  with  the  provisions  of  the 
Act  Bonds  were  issued  t^  the  amount  of 
$356,600,  and  after  the  completion  of  the  entire 
work,  the  total  cost  was  assessed  equally  per  foot 
front  on  the  adjacent  properties. 

The  defendant  owned  property  with  a  frontage 
of  108^  feet  on  the  avenue,  on  which  the  assess- 
ment amounted  to  $1073.84.  A  lien  was  filed 
for  that  amount  against  the  property,  on  which 
lien  this  suit  was  brought  The  line  of  the  said 
improvement  ran,  in  part,  through  what  is  called 
the  rural  or  suburban  portion  of  the  city,  and  the 
defendant's  property  was  situated  in  such  rural 
district,  as  shown  by  an  annexed  plan. 

It  was  agreed  in  the  case-stated  that  if,  under 
the  above  state  of  facts,  the  Court  should  deter- 
mine that  the  said  assessment  was  not  in  deroga- 
tion of  the  defendant's  constitutional  rights, 
judgment  should  be  entered  for  the  plaintiff  for 
the  amount  thereof,  with  interest  and  costs ;  that 
otherwise  judgment  should  be  entered  for  the  de- 
fendant for  costs ;  and  that  either  party  should 
have  the  right  to  take  out  a  writ  of  error  to  the 
Supreme  Court. 

The  Court  entered  judgment  for  the  plaintiff 
on  the  case-stated.  Tlie  defendant  thereupon 
took  this  writ,  assigning  for  error  the  judgment 
of  the  Court 

M.  A.  Woodward  {J.  W.  Kirker  with  him),  ^ 
for  the  plaintiff  in  error. 

The  Act  of  April  2,  1870,  is  unconstitutional, 
for  it  directs  the  cost  of  the  improvements  con- 
templated by  it  to  be  assessed  on  the  property- 
holders  in  proportion  to  the  frontage  of  their 
property  on  the  street  to  be  improved.  Now 
this  rule,  although  equitable  and  expeditious  as 
to  thickly  settled  portions  of  a  city,  is,  when  ap- 
plied, as  in  this  Act,  to  improvements  in  subur- 
ban districts,  extremely  unequal  and  unjust  The 
cost  of  the  improvements  will  often  exceed  the 
whole  value  of  the  property,  thus  sweeping  away 
entirely  the  safeguards  thrown  around  the  right 
of  private  property  by  the  bill  of  rights. 

In  re  Washington  Ave.,  19  Sm.  361. 

Hamroett  v,  Philad^lpliia,  15  Id.  155. 

Cooiey's  Constitutional  Limitations,  500. 
G.  Shiras,  Jr.  (T.  S.   Bigelow  with   him), 
contra. 

The  frontage  rule  has  been  sustained  by  too 
many  decisions  of  the  Court,  for  its  constitution- 
ality now  to  be  questioned. 

Pennoclc  v.  Hoover,  5  Rawle,  291. 

Northern  Liberties  v,  St.  John's  Church,  1  H.  104* 

City  r.  Wij-UrjllC.  427. 

Comth  V,  Woods,  8  Wr.  113. 

MoGouigle  v.  City,  Id.  118. 

Magee  v.  Com'tli,  10  Id.  358. 

Btroud  V,  City,  11  Sm.  255. 

Schenley  r.  City,  1  C.  130. 

City  r.  Tryou,  1 1  Id.  404. 
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City  V.  Fieia,  8  Sm.  320. 
Smith  V,  McCarthy,  6  Id.  ?59. 
Lea  V.  City,  2  Wbbklt  Noibs,  254. 

t 

Jan.  2,  1877.  The  Court.  It  is  fortunate 
for  the  rights  of  the  people  when  a  case  occurs 
causing  the  Courts  to  pause  and  to  retrace  the 
boundaries  of  delegated  powers.  Thus  the 
stealthy  steps  of  invasion  may  be  detected  and 
the  power  denied,  ere  it  be  too  late  and  a  pre- 
cedent become  fixed  beyond  judicial  control. 

This  is  such  a  case.  The  attempt  is  to  apply, 
here,  the  frontage  rule  of  valuation  of  compact 
city  lots,  to  a  rural  population,  and  make  farm 
property  and  town  lots  indiscriminately  pay  for 
an  expensively  paved  city  highway,  under  the 
name  of  a  street,  running  far  out  into  the  country. 
The  assumption  is  that  by  the  addition  of  exten- 
sive rural  districts  to  a  city,  the  whole  surface  is 
brought  by  the  legislative  power  within  the  sphere 
of  city  taxation  for  municipal  purposes ;  and  cases 
are  cited  of  local  or  special  taxation  for  local  pur- 
poses, as  justifying  this  stretch  of  power.  But 
seeming  analogies  must  not  be  allowed  to  lead  our 
minds  astray.  Fortunately  this  subject  has  been 
examined  in  several  recent  cases,  leading  to  a  fuller 
development  of  the  principles  at  the  foundation  of 
this  power.  Prominently  among  them  are  Ham- 
mett  V.  Philadelphia  (15  P.  F.  Smith,  146),  and 
Washington  Avenue  (19  P.  F.  Smith,  352).  In 
the  early  cases  the  modeof  determining  the  benefits, 
to  pny  the  damages  and  the  cost  of  construction, 
was  by  actual  view  and  assessment.  (McM  aster  u 
The  Commonwealth,  3  Watts,  292;  Fenelon's 
petition,  7  Barr,  173;  Extension  of  Hancock 
Street,  6  Harris,  26.)  These  were  followed  in 
the  later  cases  of  Commonwealth  v.  Woods  (8 
Wright,  113) ;  McGee  v.  Pittsburgh  (10  Wright, 
358);  Wray  v.  Pittsburgh  (10  Wright,  365) 
Afterwards  came  the  frontage  mode  of  equal 
valuation  per  foot  front.  (Sehenly  v.  City  of  Al- 
legheny, 1  Casey,  128;  Philadelphia  u  Tryon, 
H  Casey,  401 ;  SchenleytJ.  Allegheny,  12  Casey, 
57  ;  McQonigle  u  Allegheny,  8  Wright,  118; 
Stroud  V.  Philadelphia,  11  P.  F.  Smith,  255.) 

In  none  of  these  cases  was  there  a  close  exami- 
nation of  the  per  foot  front  rule,  but  it  seems  to 
have  been  assumed  as  a  convenient  approximation 
where  the  property  fronting  on  the  street  was  of 
a  kind,  and  not  diffenng  much  in  value.  But  in 
**  Washington  Avenue"  it  is  shown  that  this  mode 
of  valuation  is  but  a  substitute  for  actual  assess- 
ment. It  is  there  said :  **  So  long,  therefore,  as 
a  law  faithfully  and  reasonably  provides  for  a 
just  assessment  according  to  the  benefits  conferred, 
and  does  not  impose  unfair  and  unequal  burthens, 
it  cannot  be  said  to  exceed  the  legislative  power 
of  taxation  when  exercised  for  proper  objects.  It 
is  on  this  ground  only  that  assessments  according 
to  the  frontage  of  property  on  a  public  street  to 


pay  for  its  opening,  grading  and  paving,  can  be 
justified.  Asa  practical  result  in  cities  and  large 
towns  the  per  foot  mode  of  assessment  makes  a 
just  and  equal  apportionment  la  most  cases." 
Again :  "  But  it  is  an  admitted  substitute  onlf 
because  practically  it  arrives,  as  nearly  as  hnmao 
judgment  can  ordinarily  reach,  at  a  reasonable 
and  just  apportionment  of  the  benefits  on  the 
abutting  properties."  "  But  this  rule,  as  a  prac- 
tical adjustment  of  proportional  benefits,  can 
apply  only  to  the  cities  and  large  towns  where 
the  density  of  population  along  the  street  and  the 
small  size  of  the  lots  make  it  a  reasonably  certain 
mode  of  arriving  at  a  true  result  To  apply  it 
to  the  country  and  to  farm  lands  would  lead  to 
such  inequality  and  injustice  as  to  deprive  it  of 
all  soundness  as  a  rule,  or  as  a  substitute  for  a 
fair  and  impartial  valuation  of  benefits  in  pur- 
suance of  law ;  so  that  at  first  blush  every  one 
would  pronounce  it  to  be  palpably  unreasonable 
and  unjust." 

It  needs  no  reasoning  to  prove  the  soundness 
of  these  views.  That  the  benefits  a  property 
owner  receives  from  an  improvement  can  be  ascer- 
tained only  by  a  reasonable  mode  of  assessment, 
is  plain ;  and  that  to  measure  the  fronts  of  all 
the  abutting  properties  and  divide  the  cost  by  an 
equal  charge  per  foot  front  upon  each,  is  not  an 
assessment  of  advantages,  but  simply  an  arbi- 
trary mode  of  charging,  is  equally  plain.  There- 
fore to  be  just  and  equally  fair  to  each,  it  is 
evident  all  the  owners  must  stand  in  like,  or  in 
reasonably  equal,  circumstances ;  otherwise  the 
charge  is  an  exaction,  not  a  fair  assessment.  The 
cases  of  frontage  cited,  as  far  as  discoverable,  were 
of  city  lots  in  close  juxtaposition.  The  frontage 
rule,  when  applied  to  such  cases,  is  not  denied. 
As  remarked  in  Washington  Avenue,  "What- 
ever doubt  might  have  been  originally  entertained 
of  it  as  a  substitute,  which  it  really  is,  for  actual 
assessment  by  jurors  or  assessors  under  oath,  it 
has  been  so  often  sanctioned  by  decision  it  would 
ill  become  us  now  to  unsettle  its  foutidatioa  by 
disputing  its  principle." 

These  remarks  will  enable  us  to  test  the  case 
before  us.  The  law  under  which  the  proceeding 
took  place  was  peculiar,  and,  in  some  respects, 
extraordinary.  It  was  passed  April  2,  1870  (P. 
L.  796).  A  marked  feature  is  that  it  gives  power 
to  a  majority  of  the  abutting  owners  on  Penn 
Avenue,  between  St.  Mary's  Avenue  and  the 
eastern  boundary  of  the  city  of  Pittsburgh,  a 
distance  of  about  three  miles,  to  elect  a  commis- 
sion of  five  citizens,  without  any  previous  ordi- 
nance or  subsequent  control  of  the  city.  The 
only  assent  of  the  city  required  was  its  approval 
of  the  Act  before  its  taking  effect  Then  the 
commissioners  were  to  determine  the  kind  of  pave- 
ment, contract  for  the  work,  make  requisition  on 
the  city  for  bonds,  and  sell  them  to  raise  money 
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to  pay  the  contractors.  When  the  Avenue  was 
completed,  it  was  to  come  under  the  city's  control. 
The  commissioners  were  to  ascertain,  on  comple- 
tion, the  entire  amount  of  bonds  sold  bj  them 
and  the  interest,  and  this  should  be  taken  to  be 
the  cost  of  the  improvement  and  assessed  equally 
per  foot  front  upon  the  abutting  properties. 
They  were  to  give  notice,  and  within  twenty  duys 
mipht  correct  errors.  After  that  their  judgment 
became  fiiml  without  appeal.  Now,  thongh  tech- 
iiically  it  may  be  said  the  improvement  was 
made  under  municipal  nnthority,  because  of  the 
general  approval  of  the  Act  by  the  city,  yet,  in 
fact,  the  improvement  is  made  by  a  majority  of 
the  owners,  the  minority  nolens  miens.  It  is, 
perhaps,  not  beyond  the  power  of  the  legislature 
to  authorize  the  work  to  be  done  by  such  a  com- 
mission, but  it  will  be  seen  that  practically  the 
voice  of  the  property  owner  who  objects  to  be 
thus  charged  with  the  expense,  is  not  heard  even 
through  his  representatives  in  the  city  councils. 
The  municipal  authority  cannot  even  intervene 
for  his  protection.  Now,  without  resting  a  de- 
cision on  these  harsh  features  of  the  law,  they 
constitute  strong  reasons  for  a  rigid  examination 
into  the  power  of  the  legislature  to  authorize  the 
frontage  rule  to  be  applied  to  this  case.  The  east 
end  of  Penn  Avenue,  upon  which  this  improve- 
ment is  made,  extends  from  St.  Mary's  Cemetery, 
near  the  U.  S.  Arsenal,  eastward  for  about  three 
miles,  as  shown  by  the  distance  upon  the  plot  made 
part  of  the  stated  case;  passing  in  that  distance 
the  grounds  of  several  cemeteries  and  through 
lands,  partly  farms,  partly  large  rural  residences, 
partly  smaller,  and  partly  the  lots  of  several 
liamlets  and  villages  which  were  taken  into  the 
city  territory.  The  avetine  is  a  broad  wood- 
paved  highway,  after  the  manner  of  a  city  street, 
and  its  cost,  as  evidenced  by  the  bonds  iasued, 
was  $356,500. 

While  the.co8t  per  foot  front,  as  evidenced  by 
the  map  and  the  charge,  was  within  a  small  frac- 
tion of  ten  dollars,  the  deteudant's  lot  being 
108^Yy  feet  front,  and  his  assessment  $1013jVir. 
the  bunds  which,  under  the  16th  section,  were 
made  the  cost  of  the  improvement,  were  made  up 
of  the  contract  price,  and  the  incidental  expenses. 
The  contracts  were  to  be  let  by  the  commissioners 
without  supervision,  the  law  providing  for  no 
settlement  of  their  account,  and  the  expenses 
were  such  as  might  be  determined  by  the  commis- 
sioners to  be  incidental,  and  subject  to  no  review. 
The  commissioners  were,  no  doubt,  reputable 
men,  and  so  far  as  their  personal  supervision 
went,  their  duties  were  performed,  no  doubt, 
faithfully.  Yet  such  a  system,  which  subjects  the 
property  holders  to  jobbing  contracts,  and  in- 
genious ex(»edients,  such  as  men  bent  upon  mak- 
ing all  they  can  out  of  their  jobs  adopt,  and  to 
patent-right  claims  for  wooden  streets,  which  rot 


out  in  seven  or  eight  years,  without  a  power 
of  self-protection  or  the  control  of  even  their 
representatives  in  councils,  is  not  to  be  viewed 
complacently. 

How  near  the  actual  value  of  the  improvement 
approximated  the  estimated  bond  cost  may  be  in- 
ferred when  it  is  seen  that  the  whole,  cost  was 
$350,000,  and  the  per  foot  cost  ten  dollars.  This 
blending  of  town  and  country,  of  city  lots  and 
farm  lands,  of  the  residences  of  the  living  and  the 
graves  of  the  dead,  constitutes  a  group  so  motley 
and  discordant,  a  series  so  wanting  in  similitude 
and  uniformity,  that  the  frontage  or  per  foot  rule 
cannot  be  applied  to  it.  It  is  so  plainly,  palpa- 
bly, and  rankly  unjust,  it  must  be  pronounced  no 
proper  or  lawful  mode  of  special  taxation,  but  an 
injustice  so  rank  that  it  is  therefore  void  as  against 
the  right  of  property  as  protected  by  the  bill  of 
rights.  The  ground  of  this  has  been  so  distinctly 
stated  in  the  Washington  Avenue  case,  it  need 
not  be  restated  here.     (19  P.  F.  Smith,  363  ) 

A  fixed  sum  to  be  paid  per  foot,  without  re- 
gard to  the  character,  kind,  extent,  or  value,  of 
the  property,  is  an  exaction,  not  ajust  assessment 
according  to  benefits.  The  extent  back  to  which 
the  lien  runs  (120  feet)  merely  limits  the  quan- 
tity to  be  taken,  but  does  not  change  the  kind, 
character,  or  value  of  the  property  upon  which 
the  fixed  charge  is  fastened. 

But  it  is  said  that  Seely's  lot  is  in  a  village, 
and  therefore  the  foot  rule  may  apply  to  him. 
Possibly  this  might  have  been  the  case  had  the 
streets  of  that  village  alone  been  improved.  But 
this  is  not  its  character.  The  act  assumes  to 
make  a  wide  and  costly  avenue,  extending  long 
distances  through  rural  lands  where  it  is  not 
needed,  and  to  make  the  cost  of  the  whole  the 
measure  of  the  cost  of  each  owner.  It  makes  a 
unit  of  the  entire  distance,  where  the  per  foot 
front  rule  obtains  and  where  it  does  not  obtain, 
and  then  divides  this  integer  into  fractions  of  a 
foot ;  imposing  on  the  defendant  his  proportion 
of  the  fractions.  Such  a  mode  of  charging  might 
be  continued  for  any  indeBnite  distance  over  the 
State,  and  the  owner  of  each  lot  in  every  village 
through  which  the  line  passed  be  made  to  pay 
his  per  foot  charge  of  the  entire  route.  The 
principle  of  such  a  system  is  wrong,  and  there- 
fore cannot  be  applied  even  to  the  village  lot 
owner.  If  the  rural  portions  of  the  route  be  ex- 
empt, as  clearly  they  must  be,  then  must  all 
others  be  also,  for  the  system  itself  is  founded  on 
a  general  error.  If  this  case  be  examined  closely, 
whatis  itbuta  repetition  oftheHammett  v.  Broad 
Streetcase  in  principle,  difieringonly  ill  form.  Penn 
Avenue,  like  Broad  Street,  is  a  grand  thorough- 
fare, designed  for  the  nse  of  the  people  of  the 
city  proper,  where  they  may  ride  out  into  the 
country  for  pleasure  or  profit.  That  it  is  a  great, 
useful,  public  improvement,  so  long  as  its  wooden 
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pavement  lasts,  no  one  will  deny.  Butitisthisverj 
]iublic  character  for  general  ase,  and  not  for  local 
benefits  through  the  farms  and  along  the  ceme- 
teries, which  should  protect  the  owners  along  the 
route  from  sptcial  taxation.  More  literally  and 
directly  the  case  is  governed  by  the  case  of  the 
Washington  Avenue,  which  it  resembles  closely 
in  form  and  fact. 

More  thnn  once  lately  we  have  had  occasion 
to  reprehend  that  legislation  which  seeks  to  cast 
the  burdens  of  the  public  on  the  shoulders  of  in- 
dividuals, often  bringing  ruin  on  men  of  mode- 
rate means.  Such  legislation  is  too  often  the 
fruit  of  designing  schemers,  to  promote  their  sel- 
fish ends.  We  may  therefore  say  that  while  the 
frontage  rule  is  conceded  to  be  a  legal  mode  of 
assessment  when  properly  applied,  it  is  not  to 
be  used  as  an  arbitrary  mode  of  casting  the  pub- 
lic burdens  upon  the  pro|)erty  of  individuals. 

To  prevent  any  misconception  of  the  facts  we 
may  add,  before  closing,  that  they  come  up  as  a 
stated  case,  and  not  in  equity  form.  If  there  be 
any  facts  to  raise  an  estoppel  or  other  defence  in 
equity,  the  parties  ought  to  have  stated  them. 
No  motion  has  been  made  to  quash  the  case  as 
defective.  The  casa  it  elf  states  "  That  the  line 
of  said  improvement  in  part  runs  through  what 
is  called  the  rural  or  suburban  pa|;t  of  the  city, 
and  the  defendant's  premises  are  situated  in  such 
rural  district.  The  plan  hereto  attached  is  the 
assessment  plan  for  said  improvement^  and  is 
made  part  hereof"  The  plan  referred  to  includes 
large  tracts  of  land  fronting  on  the  avenue  whose 
lines  and  measurements  noted  prove  that  they 
are  not  city  lots.  For  example,  St.  Mary's 
Cemetery  fronts  1000  feet;  Philip  Winebiddle's 
property  126L  on  one  side,  and  2427  feet  on  the 
other;  the  Pennsylvania  Railroad  Company's 
land,  1829 ;  then  we  find  many  tracts  fronting 
300  to  400  feet ;  400  to  60U ;  500  to  600  ;  6U0 
to  700 ;  700  to  800  ;  800  to  900  ;  and  900  to 
1000.  The  facts  of  the  case,  therefore,  very  dis- 
tinctly appear,  and  we  ought  not  of  our  own  mo- 
tion to  quash  the  case. 

The  judgment  of  the  Court  below  is  therefore 
reversed,  and  jadgment  is  now  entered  for  de- 
fen  dan  t  for  costs. 

Opinion  by  Aonew,  C.  J.  Paxson,  J.,  dis- 
sents.    WiLUAMS,  J.,  absent. 

Dissenting  opinion  of  Paxson,  J.  I  do  not 
concur  in  this  judgment.  Owing  to  the  meagre 
presentation  of  the  facts  I  have  found  it  difficult 
to  come  to  an  intelligent  conclusion.  It  appears 
from  the  case-stated  that  "  the  line  of  said  im- 
provements, in  part,  runs  through  what  is  called 
the  rural  or  suburban  part  of  the  city,  and  de- 
fendant's premises  are  situated  in  such  rural  dis- 
trict." This  bald  statement,  with  a  plan  that 
furnishes  little  practical  information,  is  all  we 


have  upon  which  to  base  a  decision  of  vast  in]- 
portance  both  in  its  principle  and  the  immediate 
results  flowing  therefrom.  The  case,  as  it  appears 
to  my  mind,  is  one  in  which  we  ought  to  have 
the  fullest  information. 

There  is  another  matter  which  it  is  proper  to 
refer  to.  It  is  alleged  in  the  counter-statement 
of  the  defendant  in  error,  and  not  denied,  **  that 
no  property  owner  along  the  line  of  any  streets 
or  avenues  improved  under  this  system  has  in  any 
manner  formally  objected  to  these  improvements 
while  they  were  in  progress;  that  the  improve- 
ments were  under  the  direct  and  exclusive  direc- 
tions of  the  persons  directly  interested,  to  wit,  the 
property  owners;  and  that  should  this  case  be 
reversed  it  would  practically  add  over  five  million 
dollars  to  the  debt  of  the  city  of  Pittsburgh." 
If  the  fact  be  that  this  plaintiff  was  eagerly  clam- 
oring for  the  benefits  of  this  system,  and  held  his 
peace  while  the  improvements  were  in  progre8.«<, 
it  is  an  answer  to  so  much  of  his  case  as  is  based 
upon  the  allegation  of  its  special  hardship.  It 
is  idle  to  say  that  the  improvements  referred  to 
were  of  no  benefit  to  him.  Having  received  the 
benefit,  and  having  stood  by  while  the  improve- 
ments were  made  without  interposing  an  objection, 
knowing  that  his  property  was  to  be  assessed  for 
its  pro  rata  share  of  the  expense,  be  is  not  in  a 
position  to  complain.  He  would  be  estopped 
from  doing  so  in  an  equitable  proceeding,  lie 
may  not  be  estopped  from  setting  op  this  defence 
at  law,  but  it  furnished  a  persuasive  reason  why 
this  Court  should  move  with  caution,  and  act 
only  with  all  the  light  that  can  be  thrown  upon 
the  case.  For  the  reasons  given  I  would  quash 
the  case-stated. 

[See  Wistar  p.  City  of  Philadelphia,  an<«,  124.] 


July,  '76,  23.    Hammett's  Appeal.    Jan.  13, 1877. 
In  re  Hammett's  Estate. 

Decedents^  estates,  ^settlement  o/—  Exclusive 
jurisdiction  of  Orphans^  Court — Creditors 
bound  to  present  their  claims  or  be  debarred 
— Distribution  not  delayed  to  await  result  of 
suits  in  common  law  courts — Notice  to  ere- 
ditors — Acts  of  March  22,  1832,  and  April 
13,  1840. 

As  the  Orphans*  Court  has  exclnsive  Jurisdiction  of 
the  settlfiiimit  and  diHtributioii  of  decedeuts*  etttate^, 
creditors,  as  well  as  l»*j;ate#*«  and  distribntees,  must 
appear  and  present  their  olaims  in  said  Coart  or  be 
debarred  from  the  faud. 

The  mere  pending;  of  an  action  in  a  common  law 
Court  to  establish  tlie  claim,  does  not  ipso  facto  enti- 
tle a  creditor  to  share  in  the  distribution  in  the 
Orphans'  Court. 

Nor  Is  the  pendency  of  ^nch  litigation  any  reason 
for  tjudpendiug  « he  proceedings  in  distribution  toawa.t 
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Ita  result ;  but  the  Orpliaus'  Court  may  direct  such 
temporary  delay  aa  may, in  their  discretion,  be  neces- 
sary to  give  the  notice  to  oreditorfl  provided  for  in  the 
20th  sectiou  of  Act  of  1832. 

The  Orphans*  Court  made  a  decree,  postponing 
••until  the  further  order  of  the  Court,"  the  distribu- 
tion of  a  large  sura  of  money  in  tlie  handrf  of  execu- 
tors, to  await  the  determination  of  suits  pending  in 
common  law  courts  to  establish  claims  which  had  not 
been  pre»«ented  before  the  Orphans'  Court. 

H^ldf  that,  while  a  temporary  decree  of  this  nature, 
to  give  time  for  notit^e  to  creditors,  etc.,  might  be  sus- 
tained, this  indefinite  postponement  of  the  exerci^^e  of 
the  statutory  powers  of  the  Orphans'  Court  was  a 
trenching  upon  lis  own  Jurisdiction,  and  was  error. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This  case  was  heard  in  the  Court  below  upon 
exceptions  to  the  report  of  an  auditor  appointed 
to  audit  -the  account  and  award  distribution  of 
the  balance  in  the  hands  of  the  executors  of  Bar- 
nabas Uammett,  dec'd. 

The  material  facts  were  as  follows  :  Barnabas 
Hamniett  died  January  22,  1873,  leaving  a  will 
in  which  J.  H.  Campbell,  D.  M.  Fox.  and  N.  B. 
Browne  were  appointed  executors.  In  due  time 
the  executors  filed  their  first  account,  which  was 
referred  by  the  Orphans'  Court  to  Thos.  Green - 
bank  as  auditor.  The  balance  in  the  executors' 
hands  was  found  by  the  auditor  to  be  $84,688.61, 
one-third  of  which  Robenia  Hammett,  the  widow 
of  the  decedent,  cfaimed  as  her  distributive  share. 
1^0  creditor  appeared  to  claim  this  balance,  or 
any  part  of  it,  but  the  executors  called  the  atten- 
tion of  the  auditor  to  the  fact  that  several  suits 
for  very  large  amounts  were  pending  in  the  various 
courts  against  the  estate. 

The  auditor  reported  irder  alia  :  "  This  bal- 
ance, under  a  reference  to  the  auditor  to  settle 
the  account  and  to  distribute  the  balance,  would, 
in  an  ordinary  case,  be  distributed  by  the  auditor 
among  the  widow  and  legatees,  because  no  cre- 
ditor who  remains  unpaid  has  presented  and 
established  a  claim  to  any  part  of  it.  But  taking 
into  consideration  the  pendency  of  the  numerous 
suits  at  law  which  are  brought  to  the  attention  of 
the  auditor,  he  is  of  opinion,  that,  although  they 
are  not  presented  as  claims  upon  this  fund,  and 
it  could  therefore  be  distributed  without  regard 
to  them,  yet,  as  a  matter  of  precaution,  it  would 
be  wise  to  retain  a  larger  part  of  this  balance  in 
the  bands  of  the  executors,  after  awarding  a  small 
proportion  of  the  distributive  fund  to  the  widow 
aud  legatees,  until  the  adjudication  of  the  next 
accoant.  The  auditor  has  therefore  made  dis- 
tribution of  one  third  of  the  distributive  balance." 

To  this  report  Mrs.  Ilammett  filed  the  follow- 
ing exception :  "  The  auditor  has  erred  in  not 
distributing  the  whole  balance  of  $84,688.67,  in 
the  hands  of  the  accountant" 

The  ezecators  likewise  filed,  irder  alia,  the 
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following  exceptions  :  '*  The  accountants  except 
to  the  distribution  of  any  portion  of  the  fund  at 
this  time,  because  it  appears  that  there  are  large 
claims  against  the  estate  in  course  of  litigation, 
the  result  of  which,  if  adverse  to  the  executors, 
will  more  than  absorb  the  entire  personal  estate." 
The  Orphans'  Court  (D wight,  J.,  delivering 
the  opinion)  held  that  the  Orphans'  Court  and 
the  Common  Pleas  had  concurrent  jurisdiction  of 
the  claims  of  creditors  against  a  decedent's  estate, 
and  they  therefore  dismissed  Mrs.  Hammett's  ex- 
ception, sustained  that  of  the  executors,  set  aside 
the  distribution  reported  by  the  auditor,  and 
ordered  the  accountants  to  retain  the  balance  in 
their  hands  nntil  the  further  order  of  the  Court. 
(Reported  2  Wbkkly  Notes,  430.) 

Mrs.  Hammett  thereupon  took  this  appeal,  as- 
signing for  error  the  above-mentioned  action  of 
the  Conrt 

TT.  A.  Porter  (with  him  W,  D.  Allen),  for 
appellant. 

It  is  admitted  that  the  Orphans'  Conrt  and 
the  common  law  courts  have  concurrent  jurisdic- 
tion to  ascertain  the  amounts  due  creditors  of  a 
decedent,  and  to  etiforce  payment  out  of  his  real 
estate  or  out  of  such  of  his  personal  estate  as  may 
not  be  in  the  actual  custody  of  the  Orphans' 
Court  But  when  an  executor  or  administrator 
has  once  filed  his  acccfint,  the  Orphans'  Conrt 
has  exclusive  jurisdiction  to  settle  it,  and  to  make 
distribution  of  the  balance,  and  every  creditor 
must  appear  before  the  said  Court  and  establish 
his  claim  or  lose  his  right  to  share  in  the  distri- 
bution of  the  particular  fund  then  in  hand. 

Act  of  Marcli  29, 1832,  Purd.  Dig.  1103,  pi.  4. 

Aot  of  April  13, 1840,  Id.  446,  pi.  200. 

Act  of  June  16, 1863,  Id.  1104,  pi.  8. 

Kittera'd  EdtatA,  5  Har.  416. 

Goclienaur'a  Estate,  11  Id.  460. 

BuIPfl  Appnal,  12  Id.  286. 

Mitchwira  Estate,  2  Watt«»  87. 

StOBVer'8  Appeal,  3  W.  &  S.  154. 

Weber  v,  Samrel,  7  Barr,  499. 

Wliiteaide  v.  Whiteside,  8  Har.  474. 

Skollenberger'H  Appeal,  9  LI.  341. 

Homer  v.  Uasbrouuk,  6  Wr.  179. 

Everman^s  Appeal,  17  Sui.  336. 

Musfllemau's  Appeal,  15  Id.  480* 

liundas'  Appeal,  23  Id.  474. 

Sergeant's  Executors  v,  Ewing,  6  Cas,  75. 
G.  Bull  (with  him  H,  M.  Fhillipi)^  contra. 
The  jurisdiction  of  the  Orphans'  Court  as  ta 
claims  against  decedents'  estates,  is  concurrent 
with  that  of  the  common  law  courts.  Moneys, 
in  the  hands  of  executors  are  trust  funds  on 
which  the  widow  and  heirs  have  no  claim  until 
the  rights  of  creditors  have  been  secured.  In. 
administering  such  a  trust,  it  would  be  ineqnita^ 
ble  for  the  Orphans'  Court,,  having  been  informed 
of  large  claims  against  the  estate,  more  thaa 
sufficient  to  absorb  the  fund,  in  process  of  litiga-^ 
tion  in  the  common  law  courts,  to  hand  over  the 
trust  fund  to  the  widow  and  heirs. 
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Swain  p.  Kttliiig,  8  Cas.  489. 
WalthaurV  Heirs  v,  GoRsar,  H.  259. 
Mo  Lean *H  Execntors  v.  \Va<l»»,  3  Sui.  146. 
Van  Dyke's  Appeal,  10  M.  4>1. 
Woodward's  Appeal,  2  Wr.  328. 

Feb.  12.  The  <Uourt.  The  exclnsive  joriV 
diction  of  the  Orphans'  Conrt  to  ascertain  the 
amount  of  the  estates  of  decedents,  and  order 
their  distribntion  among  those  entitled,  creditors 
as  well  as  legatees  and  distributees,  is  so.  fully 
settled  that  nothing  but  further  legislation  can 
alter  the  law.  The  sources  of  this  jurisdiction 
and  its  conclusiveness,  will  be  found  in  a  long 
line  of  well-considered  decisions.  (Kittera's  Es- 
tate, 5  Harris,  416;  Whiieside  v.  Whiteside,  8 
Harris,  473;  BulPs  Appeal,  12  Harris,  286; 
Ashford  v.  Kwing,  1  Casey,  213  ;  Black  v.  Black, 
10  Casey,  354;  Musselman's  Appeal,  15  P.  P. 
Smith,  480  ;  Everman's  Appeal,  17  P.  F.  Smith, 
335 ;  Dondas'  Estate,  23  P.  F.  Smith,  474.) 

In  the  first  instance,  under  the  19ih  section  of 
the  Act  of  March  29,  lb32,  the  application  for 
distribution  among  the  creditors  came  from  the 
executor  or  administrator,  when  the  assets  were 
insufficient  to  pay  all  the  debts.  The  standiufr 
of  the  creditors  in  the  Orphans'  Court,  under  this 
Act,  was  not  so  clear.  But  when  the  Act  of  13 
April,  1840,  §  1,  was  passed,  authorizing  any 
creditor  to  apply  for  diltribution,  their  standing 
became  entirely  certain.  This  Act  was  followed 
by  Kiitera's  Appeal,  and  the  long  line  of  cases, 
which  now  hold  that  the  distribuiion  of  a  dece- 
dent's estate  among  creditors,  as  well  as  legatees 
and  distributees,  belongs  exclusively  to  the 
Orphans'  Conrt.  So  binding  is  the  effect  of 
such  a  distribution,  that  even  the  Commonwealth, 
not  having  given  notice  of  her  claim,  is  barred 
from  coming  afterwards  npon  the  distributed 
estate.  (MitchelPs  Estate,  2  Watts,  87.)  This 
effect  of  the  19  section  of  the  Act  of  1832  has 
been  held  to  be  imperative,  if  the  notice  to  credi- 
tors has  been  properly  given,  as  required  by  that 
section.  (B oyer's  Estate,  5  Watts,  50  ;  S'^^oe- 
ver's  Appeal,  3  W.  &  S.  154.)  The  creditors 
being  thus  bound  to  appear  and  claim  their  re- 
spective debts  before  the  auditor  appointed  to 
settle  and  adjust  their  claims,  a  legislative  pro- 
tection of  their  rights  will  be  found  in  the  ]>rovi- 
sions  contained  in  the  20lh  section  of  the  Act  of 
1832  (Purdon,  44C),  that  when  any  of  the  heirs, 
legatees,  distributees,  or  creditors  of  a  decedent, 
reside  out  of  this  State,  or  out  of  the  United 
States,  or  where  from  other  circumstances  it  may 
be  expedient  to  give  additional  or  further  notice, 
it  should  be  given  according  to  the  discretion  of 
the  Orphans'  Court 

Outside  of  decided  cases,  when  we  examine  the 
subject  in  the  light  of  reason  and  necessity,  the 
distribution  of  a  decedent's  estate  among  all  enti- 
tled to  have  it,  mast  belong  to  the  Orphans' 


Court.  It  has  possession  of  the  fund,  for  it  con- 
trols and  directs  all  those  who  have  its  custody; 
and  it  is  only  through  its  decree  the  fund  can  be 
reached.  It  i.s  true  the  remedy  of  the  creditor  to 
establish  his  debt  in  a  common  law  court  is  not 
taken  away,  for  this  may  be  necessary  to  stop  the 
running  of  the  statute  of  limitations,  to  decide 
disputed  and  com]>licated  questions,  and  make  the 
settlements  afterwards  and  before  the  auditor 
more  easy  and  convenient  But  this  does  not 
ipso  facto  bring  the  pursuing  creditor  on  the 
fund  in  the  Orphans'  Court.  On  the  contrary, 
the  law  gives  a  remedy  to  prevent  a  sale  under 
execntion,  and  to  carry  the  creditor  into  the 
Orphans'  Court,  where  the  condition  of  the  estate 
requires  it  to  prevent  a  sacrifice  of  the  general 
interest  The  creditor  who  desires  to  share  in 
the  fund  in  the  hands  of  an  executor  or  adminis- 
trator, must  present  his  claim  before  t!ie  auditor ; 
and  when  there  it  is  subject  to  attack,  and  he 
must  establish  it.  If  he  have  already  established 
it,  in  a  court  of  law,  it  is  so  much  the  better  ;  but 
if  not,  under  the  decisions  heretofore  cited,  he 
must  support  his  right  to  share  in  the  fund  before 
the  auditor,  by  proving  it  Thus  it  is  evident 
that  a  proceeding  in  a  common  law  court,  to 
establidi  a  claim,  while  it  may  be  a  reasonable 
ground  for  the  exercise  of  the  sound  discretion  of 
the  Orphans' Court,  in  suspending  proceedings  in 
distribution  for  a  reasonable  time,  and  to  a  rea- 
sonable part  of  the  estate,  necessary  to  satisfy 
the  demands  of  creditors  according  to  the  39ih 
and  40th  sections  of  the  Act  of  24.  February, 
1834  (Purdon,  447-8),  confers  no  jurisdiction  on 
the  former  Court  to  withdraw  the  fund  from  the 
power  or  control  of  the  Orphans'  Court  Of 
necessity,  as  we  have  seen,  the  latter  Court  must 
proceed  to  distribute  the  fund,  and  cannot  be 
hindered  or  delayed  by  actions  pending  in  other 
courts,  beyond  a  time  which  its  own  exercise  of 
discretion  may  determine  to  be  necessary.  It 
would  be  a  most  ruinous  doctrine,  that  estates 
could  be  tied  up  under  a  claim  of  litigation  else- 
wheVe,  when  the  Orphans'  Court  has  full  power 
to  adjudicate  all  claims  of  the  creditors.  If  it 
were  so,  not  only  legatees  and  distributees,  but 
domestic  creditors  might  have  to  wait  the  bidding 
of  distant  tribunals,  not  in  sympathy  and  having 
no  motive  to  speed  a  cause.  This  conclusion 
does  not  affect  the  prerogative  of  other  courts, 
but  only  the  rights  of  the  creditors.  They  may, 
if  they  choore,  persist  in  a  common  law  suit  to 
the  end  to  reach  real  estate  or  some  other  fund, 
but  if  they  fail  to  come  in  on  a  fund  in  due  course 
of  distribution  in  the  Orphans'  Court,  after 
notice  of  the  proceedings  there,  they  may  lose 
their  grasp  upon  a  fund  which  that  Court  alone 
has  jurisdiction  to  distribute  among  the  credi- 
tors. 

V/c  think,  therefore,  the  Orphans'  Conrt  erred 
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in  trenching  upon  iis  own  jurisdiction  bo  far  as 
to  permit  tiie  fund  before  it  to  await  indefinitely 
the  action  of  other  courts.  The  decree  in  itself 
might,  perhaps,  be  sastained  with  a  8ri<;ht  modi- 
fication, which  would  give  it  a  temporary  effect 
mere) J,  as  a  discretionary  suspension  until  the 
notice  provided  for  in  the  20th  section  of  the  Act 
of  1832  could  be  given.  But  it  is  manifest  this 
was  not  the  purpose  of  the  decree,  and  it  must 
therefore  be  reversed,  to  enable  the  Court  to 
make  such  further  order  as  may  be  necessary  to 
speed  the  proceeding  in  distribution,  and  make  it 
effective. 

Decree  reversed.  The  costs  of  the  appeal  to  be 
paid  out  of  the  estate,  and  the  record  ordered  to 
be  remitted  with  a  procedendo. 

Opinion  by  Agnew,  C.  J.  Williams,  J., 
absent 

[Cy.  Kimble  v.  Carotherfl,  ante,  88;  lugersoirs  Es- 
tate, 1  Wbkklt  Notks,  417.] 


Oct  &  Not.  '76, 243.  Oct  27. 1876. 

Overholt  &  Co.  v.  First  National  Bank  of 

Mt.  Pleasant. 

Usury — National  banka — Act  of  Congress  of 
June  3,  1864,  §  30 — Renewal  votes — Usury 
in  original  transaction  taints  all  subsequent 
renewals — In  a  suit  on  the  lad  note  of  the 
series,  all  interest  paid  on  the  prior  notes 
may  be  defalked. 

Whenever  a  national  bank  reports  to  a  an  It  to  re- 
cover a  debt  on  which  nsurioas  interest  lias  been  paid 
or  BtipnUted  for,  the  forfeiture  of  the  entire  interest  on 
snch  debt  follows  as  a  nHceftsary  result,  under  the 
30th  section  of  the  Act  of  Cungress  of  June  3, 1864. 
(Revised  StaU.  §  5198.) 

Where  there  has  bnen  a  fleries  of  renewal  notes 
^iven  for  the  same  ori;;inal  debt,  the  taint  of  usury  in 
the  first  follows  the  descent  through  tlie  entire  line; 
and  in  a  suit  on  the  lant  note  of  the  series,  the  defen- 
dant may  defalk  oil  the  Interest  he  has  paid  from  the 
beginning,  and  not  merely  the  excess  above  the  legal 
rate. 

Usnnons  interest  paid  on  another  and  independent 
note,  not  in  suit,  cannot  be  defalked. 

Error  to  the  Common  Pleas  of  Westmoreland 
County. 

Assampsit  by  the  First  National  Bank  of  Mt 
Pleasant  against  B.  F.  Overholt  &  Co.,  on  two 
promissory  notes,  for  $2000  and  $2200  respec-- 
tively,  given  by  defendant  and  discounted  by  said 
bank. 

The  defendants'  affidavit  of  defence  set  forth 
that  the  bank,  plaintiff,  had  negotiated  a  series 
of  notes  for  defendants,  the  notes  in  suit  being 
the  last  of  the  series,  on  which  defendants  hnd 
paid  interest  at  the  rate  of  8  and  9  per  cent  per 


annum,  to  the  amount  of  $2144.46.  On  another 
note  of  $4000,  at  9  per  cent,  they  had  paid 
plaintiffs  $1314.09,  and  defendants  claimed  to 
setoff  against  plaintiff's  claim  twice  the  amount 
of  these  two  sums,  viz  ,  $6917.10. 

A  rule  to  show  cause  why  judgment  should 
not  be  entered  for  want  of  a  sufficient  affidavit  of 
defence  was  made  absolute,  and  judgment  was 
entered  for  plaintiff  for  $3485.18,  being  the 
principal  of  the  two  notes  in  suit,  less  the  excess 
of  interest  paid,  the  Court  holding  that  on  the 
obligations  in  suit  all  the  interest  was  forfeited, 
but  on  the  previous  renewals  only  the  excess 
over  the  legal  rate  could  be  defalked ;  that  the 
liability  to  forfeiture  of  double  the  interest  could 
only  be  enforced  after  recovery  by  action;  and 
that  the  usurious  interest  on  the  $4000  note,  not 
in  suit,  could  not  be  set  off  in  the  present  suit 

The  defendants  took  this  writ,  assigning  for 
error,  inter  alia,  the  entry  of  judgment,  and  the 
refusal  of  the  Court  to  allow  defendants  credit  on 
all  the  interest  paid,  both  on  the  notes  in  suit,  the 
previous  renewals,  and  on  the  $4000  note  not  in 
suit 

Edgar  Cowen  and  M.  Culloch  (with  whom 
was  Markle),  for  plaintiffs  in  error. 

If,  as  is  decided  in  Lucas  v.  Gov.  Nat  Bank 
(28  Sm.  228;  S.  C,  2  Weekly  Notes,  135), 
the  interest-bearing  power  of  the  notes  was  de- 
stroyed by  charging  illegal  interest,  it  follows 
that  all  the  charge  for  interest,  and  all  interest 
paid,  should  be  an  offset  to  the  claim  of  the 
bank. 

Citizens*  Nat.  Bank  of  Piqua  v.  Leming,  8  Int. 
Rev.  Record,  132. 

In  Thomas  u  Shoemaker  (6  W.  A  S.  179), 
it  is  expressly  decided  that  excessive  interest  on 
one  note  could  be  set  off  against  another,  not  the 
one  on  which  snch  interest  had  been  paid. 
A.  M,  Fulton,  for  defendants  in  error. 
As  many  of  the  notes  of  the  series,  prior  to  the 
last  renewals,  were  the  notes  of  entirely  different 
parties,  and  as  the*  notes  in  suit  bore  only  6  ]>er 
cent  interest,  the  defendants  below  could  not 
defalk,  in  this  suit,  the. interest  paid  on  such  prior 
notes. 

Brown  v.  The  Second  Nat.  Bank  of  Erie,  22  Sm. 

209. 
Lacas  t».  Gov.  Nat.  Bank  of  Potts ville,  supra. 
The  $4000  note  is  still  held  by  the  bank,  and 
not  yet  sued  on.     It  should  certaining  be  lifted 
or  sued  on  before  a  credit  for  usurious  interest 
paid  npon  it  could  be  allowed. 
Harttuau  v,  Danner,  24  Sm.  40. 

Nov.  13,  1876.  The  Court.  The  thirtieth 
section  of  the  Act  of  Congress  of  June  3,  1864, 
under  which  the  defendants  in  error  were  organ- 
ized  and  incorporated  as  a  national  bank,  de* 
clares  that  '*  the  knowingly  receiving,  reserving, 
or  charging"  by  a  national  bank  "a  rate  of  in- 


Digitized  by 


Google 


420 


WEEKLY  NOTES  OP  CASES. 


terest  greater  than"  that  lawful  in  the  State  in 
which  such  bank  may  be  located,  "  shall  be  held 
and  adjudged  a  forfeiture  of  the  entire  interest 
which  the  note,  bill,  or  other  evidence  carries 
with  it,  or  which  was  agreed  to  be  paid  thereon ; 
and  in  case  a  greater  interest  has  been  paid,  the 
person  or  persons  paying  the  same,  or  their  legal 
representatives,  may  recover  back  in  any  action 
of  debt  twice  the  amount  of  interest  thus  paid 
from  the  association  taking  or  receiving  the 
same :  Provided,  that  such  action  is  commenced 
within  two  years  from  the  time  the  usurious 
transaction  occurred." 

It  is  very  clear,  we  think,  that  Congress  in- 
tended that  the  national  banks  should  be  effect- 
ually prevented,  as  far  as  legislation  could  pre- 
vent it,  from  either  charging  or  receiving  more 
than  the  legal  rate  of  interest  in  the  States  in 
which  they  might  be  located  and  carry  on  their 
business.  Experience  had  abundantly  shown 
that  to  do  this  it  would  not  be  sufficient  to  pro- 
vide that  the  excess  over  the  lawful  rate  only 
should  be  illegal.  These  institutioi>s  of  large 
capital  would  naturally  exercise  great  power  over 
those  who  should  stand  in  need-  of  their  assist- 
ance, for  it  is  as  true  now  as  it  was  in  the  days 
of  Solomon,  "  The  rich  ruleth  over  the  poor,  and 
the  borrower  is  servant  to  the  lender."  It  was 
considered,  no  doubt,  that  it  would  be  too  severe 
a  measure  to  provide  that  the  debt  itself  should 
be  forfeited,  or  the  security  given  for  it  declared 
void.  That,  too,  had  been  tried  in  England  and 
some  of  the  United  States,  but  was  found  not  to 
arrest  the  practice,  but  only  to  increase  the  unjust 
gain  of  the  usurer,  who  required  to  be  indemni- 
fied by  the  needy  borrower  for  the  risk  he  ran  by 
a  mdch  increased  rate.  It  was  deemed  a  suffi- 
ciently effectual  preventive  to  enact  that  when- 
ever the  bank  violated  the  law  by  "  knowingly 
receiving,  reserving,  or  charging"  more  than  the 
lawful  interest,  they  should  recover  none,  and 
that  where  the  unlawful  intej^st  had  been  volun- 
tarily paid,  the  debtor  should  be  entitled  to  re- 
cover, as  a  penalty,  double  the  whole  interest 
paid,  provided  suit  were  brought  within  two 
years.  Whenever  the  bank  must  resort  to  a  suit, 
then,  the  forfeiture  of  the  entire  interest,  when  an 
illegal  rate  has  been  stipulated  or  taken,  follows 
as  a  necessary  result. 

It  was  abundantly  shown  in  Campbell  v, 
Sloan  (12  P.  F.  Smith),  by  numerous  English 
and  American  authorities  cited  in  the  opinion  of 
the  Court,  that  when  there  has  been  a  series  of 
renewal  notes  given  for  the  continuation  of  the 
game  original  loan  or  advance,  the  taint  of  usury 
in  the  first  transaction  follows  down  the  descent 
through  the  entire  line.  A  renewal  note  is  not 
payment  of  the  original  debt,  and  a  new  debt  or 
novation  in  view  of  the  usury  laws,  however  it 
may  be,  if  the  parties  so  intend,  as  to  other  ques- 


tions. If  it  were  held  otherwise,  nothing  would 
be  so  easy  as  to  evade  the  statute.  What  the 
creditor  is  entitled  to  recover  is  the  original  loan, 
with  lawful  interest,  and  the  borrower  is  entitled 
to  credit  for  all  that  he  has  paid  beyond  what  by 
law  he  is  bound  to  pay.  It  is  clear,  then,  as  to 
the  national  banks,  that  whenever  they  charge  or 
stipulate  for  an  illegal  rate,  all  payments  of  in- 
terest, and  not  merely  the  excess,  are  illegal. 
"  The  illegal  act,"  as  is  well  remarked  by  Mr. 
Justice  Gordon  in  Lncas  u  Government  Na- 
tional Bank  (28  P.  F.  Smith,  231),  "destroys  the 
interest-bearing  powers  of  the  obligation."  "  The 
receiving  of  such  excessive  interest  is  treated  by 
the  supreme  power  in  the  State  as  a  public  evil, 
and  as  such  prohibited;  consequently,  when  taken 
against  the  statutory  prohibition,  it  is  acquired 
without  right,  and  no  title  thereto  vests  in  the 
taker.  In  such  case  he  is  to  be  held  as  one 
wrongfully  in  possession  of  his  neighbor's  pro- 
perty." 

It  follows,  that  when  the  bank  resorts  to  legal 
proceedings  to  recover  its  debt  on  the  last  of  the 
series  of  renewal  notes,  the  borrower  is  entitled 
to  credit  for  all  the  interest  he  has  paid  from  the 
beginning  on  the  loan,  and  not  merely  to  the  ex- 
cess above  the  lawful  rate. 

This  question  was  not  before  the  Court,  and 
wasnot  decided,  in  Brown  v.  The  Second  National 
Bank  of  Erie  (22  P.  F.  Smith,  209).  The  only 
matters  which  could  avail  the  plaintiff  in  error 
there,  were  the  answers  to  the  two  first  points 
which  he  made  below.  These  were  that  the 
bank  could  not  recover  any  part  of  its  claim,  and 
that,  if  it  could,  the  debtor  was  entitled  to  defalk 
double  the  amount  of  interest  paid.  These  the 
Court  below  refused,  and  their  judgment  was 
affirmed.  His  third  point  was,  that  he  was  enti- 
tled to  credit  for  the  excess  of  interest  he  had 
paid  from  time  to  time  on  the  renewal  notes; 
and  his  fourih  was,  that  he  was  entitled  to  ah 
abatement  of  all  the  interest  on  the  note  in  suit, 
and  these  the  Court  below  affirmed.  What  is 
stated  in  the  syllabus  as  decided  by  the  Court  be- 
low— if,  indeed,  it  was  meant  to  say  that  the 
debtor  could  only  set  off  the  excess  of  interest  ou 
previous  notes — was  not  involved  in  the  affirm- 
ance of  the  judgment.  In  Lucas  v.  Government 
National  Bank  (28  P.  F.  Siuiih,  228)  the  credit 
claimed  was  not  for  interest  paid  on  former  notes, 
of  which  the  note  in  suit  was  the  last  renewal, 
but  upon  entirely  independent  loans  which  had 
been  paid  in  full,  and  the  defendant  claimed  to 
defalk  double  the  amount  which  he  had  paid. 
This  the  Court  held  he  could  not  do,  but  that  be 
was  entitled  to  defalk  the  usurious  iuterest  he 
had  paid  on  previous  transactions.  The  affidavit 
of  defence  stated  that  the  defendant  had  paid  not 
less  than  $3000  in  excess  of  the  legal  rate  of  in- 
terest; and  this,  it  was  held,  he  had  a  right  to 
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defalk.  Farther  than  this,  it  was  not  necessary 
to  go  in  order  to  reverse  the  judgment  and  award 
a  procedendo. 

We  are  of  opinion  that  the  defendant  below 
was  not  entitled  to  defalk  the  interest  on  the  $4000 
note,  which  was  not  in  suit.  The  words  of  the 
-Act  of  Congress,  "  shall  be  held  a  forfeiture  of 
the  entire  interest  which  the  note,  bill,  or  other 
evidence  carries  with  it,"  as  was  said  in  Brown  v. 
The  Second  National  Bank  of  Erie,  have  evident 
reference  to  the  enforcement  of  the  contract  by 
judicial  process.  No  action  is  given  to  recover 
back  the  interest  charged,  and  if  not,  there  can 
l>e  no  defalcation  against  an  independent  claim. 
Non  constat,  thai  the  principal  of  the  $4000  note 
ivillever  be  sued  for;  but  when  it  is,  all  the  in- 
terest paid  on  the  note  of  which  it  is  the  last 
renewal,  will  be  a  credit  upon  it 

Judgment  reversed,  aud  writ  of  procedendo 
awarded. 

Opinion  by  Shabswood,  J.  Williams,  J., 
absent 


Mount  Pleasant,  argued  on  a  writ  of  error  to  the 
Court  of  Common  Pleas  of  Westmoreland  County, 
the  opinion  in  which  case  is  filed  at  the  same 
time  with  this,  and  in  conformity  to  that  opinion 
the  judgment  in  this  case  must  be  reversed. 

Judgment  reversed  and  procedendo  awarded. 

Opinion  by  Shabswood,  J,  Williams,  J., 
absent 


Oct  A  Nov.  ^6, 123. 

Bryar  y.  Tradesman's  National  Bank  of 
FittsbnrglL 

Usury — National  Banks — Act  of  Congress  of 
June,  3,  1864,  §  BO^Betiewal  notes. 

OverhoU  r.  First  National  Bank  of  Moant  Plea^aDt 
(reported  above)  affirmed. 

Error  to  the  Common  Pleas  No.  1  of  Alle- 
gheny County. 

Assumpsit  by  the  Tradesman's  National  Bank 
of  Pittsburgh  on  a  promissory  note  for  $9000, 
given  by  the  defendant^  and  discounted  by  the 
Lank. 

The  affidavit  of  defence  averred  that  the  note 
in  suit  was  the  last  of  a  series  of  renewal  notes, 
on  which  usurious  interest  had  been  paid,  and  the 
defendant  claimed  the  right  to  defalk  all  the  in- 
terest paid.  Judgment  for  plaintiff  having  l)een 
entered,  the  defendant  took  this  writ,  assigning 
for  error  the  entry  of  such  judgment. 

R.  B.  Carnahan  (with  whom  was  T.  J.  Kee- 
nan),  for  plaintiff  in  error. 

Thos.  (7.  Lazear,  for  defendant  in  error. 

The  entire  interest  is  forfeited  only  where  the 
contract  is  executory  and  is  sought  to  be  enforced 
by  judicial  process.  Where  usurious  interest  has 
been  paid  on  prior  transactions,  defendant  can  only 
set  off  the  excess,  or  bring  suit  under  the  Act  of 
Congress  for  the  penalty.    He  cited — 

F.  &  If .  Nat  Bank  of  Buffalo  r.  Deariug,  1  Otto,  29. 

Nov.  13.  The  Court.  The  question  raised 
by  the  record  in  this  case  has  been  ruled  by  this 
Court  in  Uverholt  v.  First  National  Bank  of 


Jan.  »76,  93.  Feb.  6, 1877. 

Hestonville,  Hantna,  and  Fairmoimt  P.  E.  E.  Co. 

V.  Gray. 

Negligence —  Contributory  negligence — Contri- 
butory negligence  by  a  boy  under  ten  years  of 
age,  induced  by  act  of  defendant's  servant — 
When  a  question  for  jury — Master  and  ser- 
vant — What  acts  of  servant  ujilful  and  mali- 
cious. 

In  an  action  to  recover  damages  for  injuries  to  a 
child,  through  the  negligence  of  defendant,  the  qnes- 
tion  as  to  what  degree  of  care  and  discretion  was  ordi- 
narily to  be  expected  of  a  child  of  the  age  of  plaintiff, 
is  a  question  for  the  Jnry. 

A  boy,  nine  or  ten  years  old,  got  on  the  front  plat- 
form of  a  horse-oar,  on  the  driver*8  invitation.  Yery 
soon  thereafter,  the  driver  made  the  boy  get  off,  with- 
oat  stopping  the  car,  though  requested  by  the  boy  to 
do  80.  The  boy  was  injured,  aud  sued  the  conipany 
for  damages : 

Held,  that  the  qnestions  of  the  boy's  capacity  and 
of  his  contributory  negligence  in  jumping  on  the  car, 
ander  the  circumstances,  were  properly  submitted  to 
the  jnry. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case  by  Albert  S.  Gray,  by  his  next  friend 
Noyes  C.  Gray,  against  the  above-named  pas- 
senger railroad  company,  for  injuries  resulting 
from  alleged  negligence.     Plea,  not  guilty. 

At  the  trial  (before  Finletter,  J.)  the  plain- 
tiff, a  boy  nine  or  ten  years  of  age,  testified  that 
on  Jan.  26,  1874,  when  returning  from  school, 
he  ran  by  the  side  of  one  of  the  defendant's  cars, 
in  Arch  Street,  when  the  driver  offered  him  a 
ride,  and  he  got  np  on  the  front  platform.  The 
plaintiff  further  testified  that  presently  the  driver 
told  him  to  get  off,  which  he  refused  to  do  nnless 
the  car  should  be  stopped ;  that  the  driver  in- 
sisted and  put  his  hand  on  the  plaintiff's  shoul- 
der, the  cnr  moving  at  a  good  rate  of  speed;  the 
plaintiff  jumped  and  fell,  and  one  of  the  flanges 
of  the  hind  wheel  injured  his  leg.  One  Bene- 
dict, a  former  driver  of  the  company,  testified  that 
McLaughlin,  the  driver  at  the  time  of  the  acci- 
dent, did  not  understand  his  business ;  on  cross- 
examination,  however,  it  appeared  that  Benedict 
had  been  discharged  for  drunkenness. 
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On  the  part  of  the  defendant,  McLaupjhlin 
testified  that  he  slacked  the  car  to  let  the  plaintiff 
get  off,  and  did  not  order  him  to  get  off;  that 
the  company  had  ordered  him  to  let  no  one  get 
on  the  front  platform.  It  appeared  that  Mc- 
Laoghlin  was  considered  a  good  driver  by  the 
company,  and  that  he  was  not  discharged  after 
the  accident. 

The  defendant  asked  the  Court  to  charge,  inter 
alia:  (3)  That  it  was  negligence  in  law  for  the 
plaintiff,  who  was  of  admitted  intelligence  and 
discretion,  rashly  and  wilfully  to  jump  on  the  car 
while  the  same  wns  in  motion.  Refused,  (4) 
That  as  the  plaintiff,  from  the  evidence,  was  of 
sufficient  discretion  to  understand  the  dangerous 
character  of  the  act  which  resulted  in  the  acci- 
dent, then  if  by  such  act  he  contributed  to  the 
accident,  he  cannot  recover.  Refuaed,  (5)  If 
the  jury  believe  that  the  driver  invited  or  induced 
the  plaintiff  to  get  on  the  front  platform,  and 
immediately  thereafter,  rashly  and  improperly,  or 
carelessly  and  negligently  pushed  him  off,  that 
was  such  a  wilful  and  malicious  act  on  his  part, 
that  the  defendants  are  not  liable  for  the  injury 
resulting  to  the  plaintiff.     Refused, 

Verdict  and  judgment  for  plaintiff  for  $3200. 

Defendants  took  this  writ,  assigning  for  error 
the  refusal  of  their  points  above  quoted. 

Henry  Hazlehursl  and  Lems  C.  Cassidy  (with 
whom  was  Isaac  HazleJiurst),  for  plaintiff  in 
error. 

If  the  slightest  negligence  could  be  shown  on 
the  part  of  the  plaintiff,  the  defendant  would  not 
be  liable.  There  is  no  such  thing  ia  law  as  com- 
parative negligence. 

Railroad  r.  Norton,  12  H.  469. 
Wilds  V.  Railroad,  24  N.  Y.  432. 
Stiles  V,  Qeesey,  71  Penna.  439. 
Railroad  v.  Winn,  19  Oa.  440. 
JohusoD  V.  Railway,  20  N.  Y.  73. 

An  infant  of  tender  years  is  held  to  the  exer- 
cise of  that  degree  of  intelligence  which  could  be 
expected  from  his  age  and  capacity. 
Railroad  v.  Gladmon,  15  Wall.  408. 

The  test  is  the  liability  to  foresee  and  avoid 
danger. 

Railroad  v.  Hassard,  25  Sro.  377. 
Bt)6  Railroad  v.  bpeareu,  11  Wr.  302. 

The  plaintiff's  testimony  showed  that  he  was 
a  boy  of  superior  intelligence ;  aiid  the  Judge,  in 
his  charge,  remarked  upon  the  brightness  of  his 
appearance.  As  a  trespasser,  the  plaintiff  could 
not  recover. 

The  maxim  respondeat  superior  does  nob  ap- 
ply. The  plaintiff  was  invited  to  get  on  the  car 
by  a  person  who  had  no  authority  to  invite  him, 
and  who  broke  the  rules  of  the  company  in  doing 
80.  The  company  is  responsible  only  for  the 
negligence  of  its  servants  in  the  scope  of  their 
duties.  Negligence  consists  of  nonfeasance,  not 
malfeasance  ;  and  allowing  the  boy  to  get  on  the 


car  and  pushing  him  off,  were  acts  of  malfeasance. 
A  master  is  not  liable  for  his  servant's  intentional 
injuries. 

Snod^rass  v,  Bradley,  2  Grant,  43. 

Wiiaker  v.  Hailroad,  51  N.  Y.  295. 

iHaao^  V.  Railroad,  47  N.  Y.  22. 
McCabei^mih  whom  was  3!cCandle88),contnL, 
It  was  denied  at  the  trial  that  the  car  was  in 
motion  when  the  plaintiff  got  on.  Negligence 
depends  on  the  circumstances  of  each  case.  It  is 
culpable  negligence  to  allow  children  to  ride  oo 
the  front  platform. 

CriKsey  t>.  R.  R.  Co.,  25  Sin.  83. 

R.  R.  Co.  V.  Ua?»ard,  M.  367. 

Pitlbburg  Passenger  Railway  Co.  v.  Caldwell,  24 
Sill.  425. 
The  proximate  cause  of  the  accident  in  this 
case  was  the  driver's  hurrying  the  boy  off  the  car 
by  word  and  manner,  without  stopping  the  car  as 
requested.  "  Where  the  servant  is  acting  within 
the  scope  of  his  employment,  the  master  is  re- 
sponsible, even  for  an  act  the  very  reverse  of  that 
which  the  servant  was  directed  to  do." 

Wharton  on  Negligence,  §  171. 

Feb.  12.  The  Court.  It  would  hare  been 
error  in  the  Court  below  to  have  affirmed  the 
third  and  fourth  points  of  the  plaintiffs,  of  which 
they  complain  in  their  first  and  second  assign- 
ments of  error.  They  would  have  taken  from  the 
jury,  the  material  questions  of  fact,  what  degree 
of  care  and  discretion  was  ordinarily  to  be  ex- 
pected of  a  child  of  the  age  of  the  plaintiff4)elow. 
We  see  nothing  in  the  evidence  like  an  admission 
which  precluded  the  jury  from  the  consideration 
of  this  question.  The  fifth  point,  which  forms 
the  subject  of  the  third  error  assigned,  plainly 
involved  a  contradiction  in  its  terms,  which  could 
not  have  been  rightly  affirmed.  It  asked  the 
Judge  to  instruct  the  jury  that  a  rash  and  im- 
proper, careless  and  negligent  act  of  the  servant 
of  the  defendants  below,  was  such  a  wilful  and 
malicious  act  on  his  part,  that  they  were  not 
liable  for  the  injury  resulting  from  it  to  the  plain- 
tiff. None  of  the  specifications  of  error,  there- 
fore, can  be  sustained. 
.   1*ER  Curiam.     Judgment  affirmed. 

Williams,  J.,  absent. 


Oct.  &  Nov. 


*75,  234. 

rindley*«  Appeal. 


Oct.  3. 1876. 


Contracts  for  municipal  works — Powers  of 
city  authorities  in  awarding  such  contracts — 
Discretionary,  not  mertly  ministerial. 

Under  the  Act  of  May  23,  1874  (P.  L.  230),  the  city 
antlioritied  have  not  m*»rely  miniaterial  but  delilitra- 
tive  and  discretionary  powerd  in  awarding  ooutractd 
for  muuioipal  works. 
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The  exercise  of  each  disorelionAry  pow^ers,  even 
thongh  indiscreet,  will  not  be  reviewed  hy  tlie  Courts, 
where  no  aotaal  fraud  is  proved. 

Commonwealth  v.  Mitchell,  ante,  393,  affirmed. 

Appeal  from  the  Common  Pleas  No.  2,  of  Alle- 
gheny Coouty. 

This  was  a  bill  in  equity  by  O.  Findley  against 
the  City  of  Pittsburgh;  J.  Blackraore,  Mayor; 
R  M.  Snodgrass,  Controller;  C.  L.  Magee, 
Treasurer ;  and  J.  M.  Brash,  trading  as  J.  M. 
Brush  &  Co. 

This  case  arose  ont  of  the  same  transactions, 
and  involved  the  same  legal  qnestions  as  Com'th 
V.  Mitchell,  reported  ante,  393.  The  bill,  filed 
by  Findley  in  the  interests  of  the  tax-payers  of 
Pittsburgh,  set  forth  substantially  the  same  facts 
as  the  petition  in  that  case,  and  prayed  that  for 
all  work  and  materials  required  by  the  City  the 
defendants  should  be  enjoined  to  receive  and  ac- 
cept the  bids  of  the  lowest  responsible  bidders, 
and  to  award  the  work  to  such ;  and  should  be 
restrained  from  awarding  the  contract  for  the 
forcing  mains  to  J.  M.  Brush  &  Co. 

The  City  and  J.  M.  Brush  A;  Co.  filed  separate 
answers,  alleging  in  defence  the  facts  set  forth  in 
Com'th  V.  Mitchell. 

The  case  was  referred  to  a  master,  J.  O.  Mc- 
Connell,  whose  finding  on  the  evidence  as  to  the 
facts  was  similar  to  that  of  Stowb,  P.  J.,  in  his 
opinion  in  Com'th  v.  Mitchell.  To  this  report 
the  plaintiff  filed  exceptions. 

The  Court  (Ewiwa,  P.  J.)  delivered  an  opin- 
ion, reversing  the  master's  finding  as  to  the 
"  mod  drum''  contract  of  N.  Snyder  <fc  Co.,  and 
sustaining  the  charge  of  corruption  and  bribery 
brought  against  that  firm  ;  dismissing,  with  these 
modifications,  the  exceptions  to  the  master's  re- 
port, refusing  the  injunction,  and  dismissing  the 
bill. 

The  plaintiff  took  this  appeal,  assigning  for 
error  the  above-mentioned  action  of  the  Court 

W.  H,  (h  A.  N.  SuUon,  for  appellant. 

Slagle  &  Wiley  and  T,  S.  Bigelow,  contra. 

Nov.  6.  The  Court.  Whilst  we  are  not  pre- 
pared to  take  the  same  view  of  the  facts  in  this 
case  as  did  the  learned  Judge  of  the  Court  below, 
in  that  we  think  the  allegations  of  fraud,  charged 
against  N.  Snyder  &  Co.  in  a  former  contract 
with  the  city,  are  not  sustained,  yet  we  must 
adopt  his  final  conclusion  as  the  proper  one. 
We  have  ruled  in  the  case  of  The  Commonwealth 
ex  rel,  N.  Snyder  A  Co.  v.  Mitchell  et  al.  and 
The  City  of  Pittsburgh,  argued  at  the  same  time 
with  this  case,  that  the  Act  of  Assembly  imposed 
upon  the  city  authorities  duties,  in  awarding  the 
contract  in  controversy,  which  were  not  merely 
ministerial,  but  deliberative  and  discretionary, 
and  that,  as  a  consequence,  the  writ  of  mandamus 


would  not  lie  to  compel  them  to  award  the  con- 
tract to  N.  Snyder  &  Co.,  who  were  the  lowest 
bidders.  That  the  city  anthorities  having,  per- 
haps indiscreetly,  but  not  corruptly,  proceeded  to 
the  performance  of  the  duty  with  which  they  were 
charged  by  the  statute,  the  matter  was  put  be- 
yond our  reach.  It  is  obvious,  therefore,  that  it 
would  be  utterly  incongruous  for  us  to  do,  in  this 
case,  what  we  refused  to  do  in  the  fbrmer  one. 
For  it  is  to  be  observed  that  the  prayer  in  the 
petition  for  the  mandamus,  and  that  in  the  bill 
in  this  case,  are  substantially  the  same.  Were 
we,  under  such  conditions,  to  reverse  the  Court 
below,  and  issue  the  process  prayed  for,  we  would 
bring  about  the  same  result  which  we  refused  to 
permit  by  the  writ  of  mandamus.  Had  there 
been  fraud  exhibited  in  the  awarding  the  con- 
tract involved  in  this  controversy,  we  might  have 
come  to  a  different  conclusion,  but  under  the  cir- 
cumstances, as  they  have  been  presented  to  us, 
we  must  decline  to  interfere  with  the  action  of 
the  Common  Pleas. 

The  decree  is  affirmed  at  the  costs  of  the  ap- 
pellants. 

Opinion  by  Gordon,  J.  Williams,  J.,  ab- 
sent. 


July,  '75,  No.  139.  Jan.  26, 1877. 

Seymour  y.  Hubert 

Affida  vil  of  defence — Sufficiency  of — Executors 
or  administrators  not  required  to  file  affidavit 
in  actions  for  debts  of  decedent. 

In  a  snit  against  an  ezeoator  or  administrator  for  a 
oanse  of  action  arising  in  tlie  lifetime  of  the  decedent, 
an  affidavit  of  defence  cannot  be  required. 

A  scire  facias  to  revive  a  judgment,  issued  after  the 
death  of  the  defendant,  was  starved  upon  his  executors. 
Thej  filed  an  affidavit  of  defence  setting  forth  thht 
they  were  informed,  l>elieved,  and  expected  to  prove 
that  there  was  nothing ^dae  on  the  Judgment,  the 
whole  amount  having  been  paid  bjr  n^uriou^  ioterettt 
to  plaintiff.  The  Court  below  entered  judgment  for 
want  of  a  sufficient  affidavit  of  defence  : 

Held,  that  the  affidavit  was  sufficient,  and  that,  even 
were  it  not,  Judgment  should  not  have  been  entered 
against  the  executors. 

Leibert  v,  Uocker,  1  Miles,  263,  approved. 

Error  to  the  Common  Pleas  No.  1,  of  Phila- 
delphia Co. 

Scire  facias  to  revive  judgment,  et  quare  exe- 
cutionem  non,  brought  by  Alice  Hubert  against 
Sarah  Lewis  and  Seymour  et  aL,  executors  of 
Sarah  Tingle,  deceased. 

The  judgment  had  l)een  entered  Dec.  17, 1873, 
on  a  judgment  note  given  by  Sarah  Tingle  and 
Sarah  Lewis  to  the  plaintiff.  Sarah  Tingle  died 
in  1874.  The  sci.  fa.  issued  Jan.  22,  1875,  and 
was  returnable  the  first  Monday  of  February. 
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On  the  6th  February  the  defendant  obtained  a 
rule,  nisi,  to  set  aside  set.  fa.,  open  judgment, 
and  let  defendants  into  a  defence.  On  the  10th 
May  the  Court  granted  the  defendants  five  days 
to  file  an  affidavit  of  defence,  proceedings  to  stay 
in  the  mean  time.  On  May  12,  Sarah  Lewis  Gled 
an  affidavit  alleging  her  coverture  and  minority; 
and  on  May  19,  an  affidavit  of  Eddy,  one  of  the 
executors  of  Sarah  Tingle,  deceased,  was  fil^d, 
alleging,  inter  alia,  that  deponent  was  informed 
and  believed  that  there  was  nothing  due  on  the 
judgment,  the  whole  of  the  amount  claimed  hav- 
ing been  paid  by  illegal  and  usurious  interest  to 
the  said  plaintiff,  all  of  which  deponent  expected 
to  be  able  to  prove  on  a  trial  of  the  case. 

The  Court  entered  judgment  for  the  plaintiff 
for  want  of  a  sufficient  affidavit  of  defence.  The 
executors  of  Sarah  Tingle  took  this  writ,  assign- 
ing for  error  the  entry  of  said  judgment. 

J,  A,  Burton,  for  plaintiff  in  error* 

It  is  not  necessary  for  executors  to  file  affida- 
vits of  defence,  in  actions  upon  debts  of  dece- 
dents. 

Edwards  v.  Ewing,  4  Yeates,  235. 
Leibert  v.  Docker,  1  Miles,  2G3. 

Were  it  necessary  the  affidavits  set  up  a  good 
defence,  for  any  defence  subsequent  to  the  judg- 
ment could  be  pleaded  under  the  statute  of  4th 
Anne  (Robert's  Digest,  46). 

Savage  v,  Evertnau,  20  Sm.  319. 

A.  TJiompson  and  llispham,  contra. 

The  case  of  Leibert  v,  llocker,  supra,  was  one 
where  the  action  was  brought  on  a  contract  made 
by  the  decedent,  and  was  decided  on  the  ground 
that  the  executor  could  not  be  expected  to  be 
cognizant  of  all  the  matters  of  defence.  Uere 
the  amount  due  was  ascertained  by  the  judgment, 
and  the  reason  of  the  law  in  the  other  case 


The  affidavit  does  not  allege  payment  after 
the  entry  of  judgment,  which  is  the  only  defence 
admissible  under  the  Statute  of  4lh  Anne. 

Feb.  12.  The  Court.  For  a  variety  of  rea- 
sons this  judgment  cannot  be  sustained.  On  the 
6th  February,  1875,  a  rule  was  granted  to  set 
the  scire  facias  aside,  and  open  the  original 
judgment.  This  rule  was  pending  and  undeter- 
mined when  judgment  for  want  of  an  affidavit  of 
defence  was  entered.  But  apart  from  this  irre- 
gularity, it  is  difficult  to  discover  any  essential 
defect  in  the  affidavit  made  by  Joshua  F.  B. 
Eddy,  one  of  the  defendants.  Ue  swore  that  he 
had  been  informed  and  believed  that  there  was 
nothing  due  on  the  judgment,  but  that  the  whole 
amount  of  it  had  been  paid  by  illegal  and  usu- 
rious interest  to  the  plaintiff;  and  he  averred 
that  he  expected  to  be  able  on  the  trial  to  prove 
the  truth  of  his  statement.  It  was  objected  on 
the  argument,  that  the  language  of  the  affidavit 
did  not  exclude  the  possible  conclusion  that  the 


alleged  payment  was  made  on  the  note  before  the 
original  judgment  was  entered.  Some  facts  may 
have  been  developed  in  the  previous  proceedings 
in  the  Common  Pleas  to  give  foundation  for  the 
objection,  but  no  implication  of  such  a  conclusfoa 
is  consistent  with  the  plain  terms  of  the  paper 
itself. 

A  still  more  important  question  is  contained 
in  this  record.  Two  of  the  defendants  were  sued 
as  executors  of  Sarah  Tingle,  deceased.  In 
Leibert  v,  Hocker  (1  Miles,  263)  it  was  decided- 
that  an  executor  or  administrator  was  not  re- 
quired to  file  an  affidavit  of  defence  in  an  actio n 
on  a  decedent's  contract.  The  same  rule  was 
applied  to  a  suit  against  the  committee  of  a 
lunatic  in  Alexanders  Ticknor  (1  Phila.  R.  1 20). 
Those  decisions  expressed  what  is  believed  to 
have  been  the  pervading  professional  impression 
in  this  State.  In  many,  perhaps  in  all  the  judi- 
cial districts  where  rules  of  Court,  in  the  al>sence 
of  statutory  provision,  have  required  specific  de- 
fences to  be  set  out,  actions  against  executors 
and  administrators  have  been  expressly  exempted 
from  their  operation.  Where  the  practice  has 
been  regulated  by  statute,  such  actions  have  uni- 
formly been  held  not  to  have  been  within  the 
legislative  intention.  Such  a  constmction  is  in- 
dispensable to  protect  interests  that  would  be 
otherwise  defenceless,  and  to  afford  security  to 
creditors,  distributees,  and  heirs.  In  no  ordinary 
case  would  it  be  possible  for  a  personal  reprei>en- 
tative  to  set  out  on  oath,  in  specific  detail,  the 
nature  and  incidents  of  a  transaction  to  which 
his  decedent  had  been  a  party,  and  to  which  he 
was  a  stranger.  A  dead  man's  estate  would  lie 
in  utter  peril,  if  a  creditor  could  convert  his  de- 
mand into  a  judgment  upon  no  proof  other  than 
the  statement  of  his  claim,  filed  at  the  (Commence- 
ment of  his  suit.  And  yet  a  rule  that  would 
rtquire  an  affidavit  from  an  executor  or  adminis- 
trator would  work  just  that  result.  On  every 
ground  the  rule  for  judgment  ought  to  have  been 
discharged. 

Judgment  reversed,  d^n^  procedendo  awarded. 

Opinion  by  Woodwabd,  J.  Wiluams,  J., 
absent. 

[Se«  Vnndnsen  r.  Graham,  exeoator,  etc.,  1  Wbbkly 
NoTKD,  103;  Hogg  v.  Braddook,  id.  147;  Qaxri««>u  v. 
Banting',  2  Id.  14.] 


Oct  A  Nov.  '76,  209.  Nov.  10, 1876. 

Green  y.  The  Commonwealth. 

Criminal  law — Murder  in  the  first  degree — Ele- 
ments necessary  to  conttiitute — Rashness  and 
impetuous  temper  no  excuse  for — Whatprb^ 
vocation  insufficient  to  excuse^ 

Where  all  the  iDgredients  nf^oennary  to  oonstitote 
murder  in  the  firftt  degn^e  have  been  proved,  the  mere 
faot  that  the  murdetous  act  waa  comznitted  under 
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Teibal  provocation  and  tbreats  from  the  deoeaa«d,  will 
liot  r«duoe  the  grade  of  the  offeuce. 

Where  the  law  and  the  facts  have  been  fully  and 
fairl/  preFented  to  the  jnry  in  the  general  charge  and 
answers  to  pointf«,  a  partial  qualification  of  one  of  the 
l>ointfl,  which,  standing  alone,  might  perhaps  be  doubt- 
ful, bot  whirh,  in  view  of  the  immediate  context  and 
a  reference  to  the  general  charge,  was  not  ealoalated 
to  mislead  the  J  urj,  is  no  groaud  for  reversal. 

Error  to  the  Oyer  and  Terminer  of  Allegheny 
Connty. 

William  Green,  a  colored  mnn,  was  tried  at 
December  Sessione,  1875,  in  the  Oyer  and  Ter- 
miner of  Allegheny  Connty  nnder  an  indictment 
for  the  murder  of  his  half-brother,  Samuel  Mar- 
shall, at  Mansfield,  near  Pittsburgh,  on  Sept.  2d, 
1875. 

The  material  facts  disclosed  on  the  trial  were 
as  follows:  Green,  the  prisoner,  and  Marshall, 
the  deceased,  had  lived  with  their  mother,  but 
had  quarrelled,  and  had  been  involved  in  litiga- 
tion, and  Green  had  left  the  house.  Green,  on  the 
morning  after  the  settlement  of  the  lawsuit  before 
a  Justice,  threatened  the  life  of  Marshall.  On 
the  evening  of  the  killing.  Green  stopped  before 
the  door  of  the  house  where  the  deceased  was 
sitting  at  supper,  and  asked  the  latter  "what  he 
was  going  to  do  about  the  potatoes" — referring 
to  some  potatoes,  claimed  by  Green,  which  Mar- 
shall had  dug  and  appropriated.  This  led  to  an 
angry  altercation,  deceased  using  bad  language, 
and  threatening  to  give  the  prisoner  a  good 
pounding.  The  prisoner,  having  started  np  the 
road  toward  home,  saying  he  would  bring  suit 
next  day,  deceased  ran  back  to  the  fireplace, 
picked  up  a  poker, and,  running  out  of  the  house, 
called  to  the  prisoner  to  come  back,  saying,  if  he 
came  he  would  not  go  away  alive.  The  prisoner, 
then  being  some  yards  up  the  road,  said,  "  I  will 
come,"  started  towards  the  deceased,  and,  before 
reaching  him,  levelled  at  him  a  gun  which  he 
(the  prisoner)  had  been  carrying  in  his  hand,  and 
which,  the  evidence  showed,  he  was  accustomed 
to  carry  constantly  with  him,  to  shoot  ground 
hogs  and  game.  The  deceased  said,  "  Shoot  if 
you  want  to."  The  prisoner  was  heard  to  say, 
**  G — d  d — n  your  wicked  heart,  I  have  been 
waiting  for  that  1"  At  the  same  time  the  report 
and  flash  of  the  gun  were  heard  and  seen,  and 
the  deceased  fell  near  the  spot  where  he  stood, 
before  the  house.  The  sound  of  a  heavy  blow 
was  then  heard,  but  no  one  saw  the  blow  struck, 
and  very  soon  the  prisoner  stnrted  off  towards 
home.  The  deceased  was  found,  still  grasping 
the  poker  in  his  hand,  with  a  bullet  wound,  ne- 
cessarily fatal,  in  his  side,  and  also  a  large  gash 
in  bis  head.  A  piece  of  the  gun-barrel,  about  a 
foot  long,  was,  shortly  afterwards,  found  near 
by.  The  broken  gnn,  carried  off  by  the  prisoner, 
was  found  at  bis  house  the  same  evening. 


At  the  trial,  counsel  for  the  prisoner  requested 
the  Court,  inter  alia,  to  charge :  **  That  to  con- 
stitute murder  in  the  first  degree,  there  must  be 
a  design  and  intention  to  kill  at  the  time  the 
homicidal  act  is  committed,  and  this  intention 
must  l)e  a  fully  formed  purpose  to  kill,  with  so 
much  time  for  deliberation  and  premeditation  as 
to  convince  the  jury  that  this  purpose  is  not  the 
immediate  result  of  rashness  and  impetuous  tem- 
per." The  Court  (Sterbett,  P.  J.)  declined  to 
affirm  this  point  as  a  whole,  saying  :  "  It  is  cor- 
rect with  the  exception  of  the  qualifying  clause 
with  which  it  closes.  To  constitute  murder  of 
the  first  degree,  there  must  be  a  design  and  inten- 
tion to  kill  at  the  time  of  the  homicidal  act,  and 
this  intention  must  be  a  fully  formed  purpose  to 
kill  with  sufficient  time  for  deliberation  and  pre- 
meditation, as  already  explained  in  the  general 
charge,  but  the  purpose  to  kill,  necessary  to  con- 
stitute murder  in  the  first  degree,  may,  sometimes, 
be  *  the  immediate  result  of  rashness  and  impetu- 
ous temper.'  A  rash  and  impetuous  temper  is 
no  excuse,  unless  it  has  been  aroused  by  ade- 
quate, legal  provocation  as  explained  in  the 
general  charge,  and  the  intention  to  kill  has  been 
formed  in  the  heat  of  passion  thus  generated." 
The  learned  Judge  charged,  inter  cUia,  as  fol- 
lows: "All  murder,  not  of  the  first  degree,  ia 
necessarily  murder  of  the  second  degree,  and  in- 
cludes all  unlawful  killing  under  circumstances 
indicating  depravity  of  heart,  and  a  disposition 
of  mind,  regardless  of  social  duty,  where  no  in- 
tention to  kill  exists  or  can  reasonably  be  infer- 
red. Therefore  in  all  cases  of  murder,  if  no  in- 
tention to  kill  can  be  inferred  or  collected  from 
the  circumstances,  the  verdict  must  be  murder  of 
the  second  degree. 

** Manslaughter  may  be  defined  to  be  the  un- 
lawful killing  of  another  without  malice,  express 
or  implied,  which  may  be  voluntarily  done  in  a 
sndden  heat  of  passion,  or  involuntarily,  in  the 
commission  of  an  unlawful  act.  Voluntary  man- 
slaughter often  so  nearlj  approaches  murder  that 
it  is  necessary  to  distinguish  it  clearly.  The 
difference  is  this :  manslaughter  is  never  attended 
by  legal  malice  or  depravity  of  heart,  ^hat  condi- 
tion or  frame  of  mind  before  spoken  of,  exhibiting 
wickedness  of  dispositfon,  recklessness  of  conse- 
quences, or  cruelty.  But  being  sometimes  a  wil- 
ful act,  as  the  term  voluntary  denotes,  it  is  neces- 
sary that  the  circumstances  should  take  away 
every  evidence  of  cool  depravity  of  heart  or  wan- 
ton cruelty.  Therefore  to  reduce  an  intentional 
blow,  stroke,  or  wounding,  resulting  in  death,  to 
voluntary  manslaughter,  there  must  be  sufficient 
cause  of  provocation,  and  a  state  of  rage  or  pas- 
sion, without  time  to  cool,  placing  the  accused 
beyond  the  control  of  his  reason  and  suddenly 
impelling  him  to  the  commission  of  the  deed.  If 
any  of  these  be  wanting — if  there  be  provocation 
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without  passion,  or  passion  without  lepal  provo- 
cation, or  if  there  be  time  to  cool  and  reason  has 
resumed  its  sway,  the  killing  will  be  murder.  But 
it  is  not  every  cause  of  provocation  that  is  re- 
garded as  Fufficient  or  legal.  Insulting  or  scan- 
dalous words  are  not  sufficient  cause  of  provoca- 
tion ;  nor  are  actual  indignities  to  the  i^erson  of 
a  slight  and  trivial  nature.  Whenever  the  act 
evidences  a  deadly  revenge,  and  not  the  mere 
heat  of  blood,  whenever  it  is  the  result  of  a 
devilish  disposition,  and  not  merely  the  frenzy  of 
rage,  it  is  not  manslaughter,  but  murder.  Passion 
arising  from  adequate  legal  provocation  is  evi- 
dence of  the  absence  of  malice." 

The  jury  found  the  prisoner  guilty  of  murder 
in  the  Grst  degree,  and  sentence  of  death  was  ac- 
cordingly pronounced. 

The  defendant  took  this  writ,  assigning  for 
error,  inter  alia,  that  "  the  record  and  evidence 
failed  to  show  that  the  ingredients,  necessary  to 
constitute  murder  in  the  first  degree,  were  proven 
to  exist ;"  and  the  refusal  of  the  Court  to  affirm 
the  latter  part  of  the  above  point 

J.  G.  Oraham  and  J.  H.  Baldwin,  for  plain- 
tiff in  error. 

The  evidence  in  this  case  is  too  contradictory 
to  justify  a  verdict  of  murder  in  the  first  degree. 
There  is  no  evidence  to  controvert  the  theory  of  a 
covflict,  the  true  theory  of  the  case. 

Under  the  Act  of  March  31,  1860,  murder,  to 
be  of  the  first  degree,  must  be  ".wilful,  deliberate, 
and  premeditated  killing." 

Wilful —  '*  of  set  purpose,  voluntary,  showing 
design  ;  done  or  suffered  by  design."  Deliberate 
— "  weighing  facts  and  arguments,  with  a  view 
to  a  choice  or  decision  ;  carefully  considering  the 
probable  consequences  of  a  step ;  circumspect ; 
slow  in  determining ;  formed  with  deliberation ; 
well  advised  or  considered  ;  not  sudden  or  rash, 
nor  hasly  or  sudden ;  slow."  Premeditated — 
"to  think  •n  and  revolve  in  the  mind  beforehand; 
to  contrive  and  design  purposely." 
Webster's  Dictionarj. 

If  the  purpose  to  kill  is  iheimmediale  offspring 
of  rashness  and  impetuous  temper,  there  can  be 
no  wilful,  deliberate,  and  premeditated  killing. 
There  must  be  time  to  frame  in  the  mind,  fully 
and  consciously,  the  intention  to  kill. 

The  evidence  showing  that  the  prisoner  habitu- 
ally carried  his  gun,  this  case  is  different  from 
one  where  a  man  deliberately  chooses  a  gun.  and 
seeks  an  opportunity  to  slay  his  enemy.  If,  in 
the  suddenness  of  the  occasion  and  impetuous- 
ness  of  temper,  a  blow  is  given,  with  the  inten- 
tion to  do  great  bodily  harm,  it  would  be  murder 
in  the  second  degree. 

Commonwealth  v,  Drnro,  8  Sra.  9. 

2  Whartou's  Crim.  Law,  §§  932,  935,  944,  978. 

Hopkins  v,  Commonwt^alth,  14  W.  9. 

"If  the  prisoner  is  lashed  into  ungovernable 
passion  by  recent  provocation,  so  strong  as  to 


destroy  alt  self-control,  and  is  not  the  master  of 
his  own  understanding,  and  if,  in  this  condition 
of  mind,  he  inflicts  a  blow  from  which  death 
ensues  with  an  instrument  which  happens  to  be 
near  or  in  his  possession,  the  offence  will  clearly 
be  but  manslaughter." 

Eilpatrick  v,  Comrannwealth,  7  Casej,  202. 

The  Court  below  therefore  erred  in  declining  to 
affirm  defendant's  point  without  qualification. 

T,  M.  Bayne  (with  him  E,  A,  Montooth,  DisL 
Attorney),  contra,  presented  no  paper-book,  but 
contended  that  the  question  was  entirely  one  of 
sufficiency  of  evidence,  and  that  the  evidence  sus- 
tained the  verdict  of  the  jury. 

Nov.  20,  1876.  The  Court.  TJpon  a  care- 
ful examination  of  the  evidence  in  this  case,  we 
find  that  all  "the  ingredients  necessary  to  con- 
stitute murder  in  the  first  degree  were  proved  to 
exist"  The  prisoner  and  the  deceased  had  been 
upon  bad  terms,  and  involved  in  litigation  imme- 
diately before  the  homicide.  The  former,  on  the 
next  rooming  after  the  lawsuit,  had  threatened 
the  life  of  the  latter.  In  the  evening  of  the  kill- 
ing he  stopped  before  the  door  of  the  house 
where  the  deceased  was  sitting  at  supper,  and 
asked  the  latter  what  he  was  going  to  do  about 
the  potatoes  —  a  subject  of  difficulty  between 
them.  This  led  to  an  angry  altercation,  the  de- 
ceased using  bad  language,  and  threatening  to 
give  the  prisoner  a  good  pounding.  The  prisoner 
having  started  up  the  road  towards  home,  saying 
he  would  bring  suit  next  day,  the  deceased  ran 
back  to  the  fireplace,  picked  up  a  poker,  and 
running  out  of  the  house,  called  to  the  prisoner 
to  come  back,  saying  if  he  came  he  would  not  ^o 
away  alive.  The  prisoner  then  being  some  yards 
up  the  road  said,  "  I  will  come,"  and  started  to- 
wards the  deceased,  and,  before  reaching  him, 
levelled  at  him  a  gun  he  had  been  carrying  in  his 
hands.  The  latter  said  "  Shoot  if  you  want  to." 
At  the  same  instant  the  report  and  flash  of  the 
gun  were  heard  and  seen.  The  deceased  fell  near 
the  spot  where  ho  stood  before  the  house ;  the 
sound  of  a  heavy  blow  was  heard,  and  very  soon 
the  prisoner  started  off  towards  home.  The  de- 
ceased was  found  with  a  large  gash  in  his  head, 
a  piece  of  the  gun-barrel,  about  one  foot  long, 
was  shortly  afterwards  found  near  by,  and  the 
broken  gun  carried  off  by  the  prisoner  found  at 
his  house  on  the  same  evening.  No  one  saw  the 
blow  struck,  yet  the  sound  of  it,  the  broken  piece 
near  the  spot,  the  fractured  gun,  and  the  cut  in 
the  head  of  the  deceased,  leave  no  doubt  of  the 
fact.  Nor  is  it  very  material  wliere  and  how 
precisely  the  blow  was  struck,  as  the  evidence 
beyond  question  proves  that  the  gun  was  fired 
before  the  prisoner  reached  the  deceased,  and  the 
bullet  wound  was  the  undoubted  cause  of  death. 
Still  the  fact  of  the  blow  is  important  in  deter- 
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mining  the  state  of  the  prifioner's  mind,  and  bis 
disposition  towards  the  decensed.  Had  the  con- 
flict and  the  blow  occurred  l;efore  the  shooting,  a 
different  case  would  have  been  presented,  bearing 
on  the  prisoner's  state  of  mind  and  intention. 
But  liere  one  wliose  mind  had  before  been  inflamed 
toward  the  deceased,  who  had  threatened  him, 
levelled  a  loaded  gun  and  fired  at  him,  at  some 
distance  and  before  the  latter  had  committed  an 
assault  upon  him,  or  could  have  reached  him  with 
the  poker  held  iu  his  hand,  and  found  still  in  it 
when  carried  into  the  house.  It  is  evident,  there- 
fore, that  there  was  ample  time  for  the  prisoner 
to  frame  in  his  mind  the  deliberate  purpose  to 
hhoot  the  deceased,  and  to  carry  this  intent  out, 
by  levelling  his  gun  and  discharging  it,  when  told 
to  shoot.  It  is  no  doul)t  true  that  he  was  also 
irritated  by  the  very  bod  language  of  the  deceased, 
but  this  was  no  sufficient  cause  of  provocation  for 
taking  life,  while  the  turning  back  of  the  prisoner 
when  called  to  come  back,  his  expression  as  he 
turned — "  God  damn  your  wicked  heart,  I  have 
l)een  waiting  for  that" — walking  back  towards 
the  deceased,  levelling  the  gun  at  him,  and  shoot- 
ing at  the  instant  the  deceased  told  him  to  shoot, 
all  evidence  a  sufficient  time  to  act  deliberately, 
and  not  under  a  sudden  gust  of  passion,  tearing 
op  reason  by  the  roots  and  urging  him  on  to  a 
rash  and  thoughtless  deed.  These  facts,  together 
with  the  previous  state  of  the  prisoner's  feelings 
toward  the  decensed  (Ins  half  brother)  clearly 
presented  a  case  where  the  ingredients  of  murder 
m  the  first  degree  were  proved  to  exist,  and  there- 
fore must  be  submitted  to  the  jury  for  their  judg- 
ment. Nor  can  we  say  that  there  was  such  a 
strong  and  reasonable  doubt  of  their  existence, 
as  to  require  an  acquittal. 

But  one  other  assignment  of  error  is  worthy  of 
notice.  The  prisoner's  first  point  is  that  to  con- 
stitute murder  in  the  first  degree  there  must  be  a 
design  and  intention  to  kill  at  the  time  the  homi- 
cidal act  is  committed,  and  this  intention  must  be 
a  fully  formed  purpose  to  kill  with  as  much  time 
for  deliberation  and  premeditation  as  to  convince 
the  jury  that  this  purpose  is  not  the  immediate 
resnlt  of  rashness  and  impetuous  temper.  The 
answer  affirmed  the  point  in  its  own  language 
nearly,  and  the  Judge  added,  "  but  the  purpose 
to  kill  necessary  to  constitute  murder  in  the  first 
degree  may  sometimes  be  'the  immediate  resnlt 
of  rashness  and  imi>etuoustem]ier.'  A  rash  and 
impetuous  temper  is  no  excuse  unless  it  has  been 
aroused  by  adequate  legal  provocation,  as  ex- 
plained in  the  general  charge,  and  the  intention 
to  kill  has  been  formed  in  the  heat  of  passion 
tbns  generated."  The  first  clause  of  the  qualifi- 
cation is  perhaps  doubtful,  yet  in  view  of  the 
whole  sentence  and  of  the  reference  to  the  expla- 
nation given  in  the  general  charge,  relating  to 
the  crime  of  manslaughter,  as  an  offence  committed 


under  provocation  and  passion,  we  are  led  to 
believe  that  the  qualification  contained  in  the 
answer  was  intended  to  guard  the  jury  against 
a  mistake  by  which  they  might  reduce  the  offence 
from  murder  to  manslaughter  in  the  absence  of  a 
legal  provocation,  there  being  a  seeming  provo- 
cation in  the  bad  language  of  the  deceased.  In 
this  view  we  may  reasonably  conclude  that  the 
jury  were  not  misled  by  the  seeming  inaccuracy 
of  the  first  clause  in  the  qualification  of  the  answer. 
The  general  charge  correctly  set  liefore  the  jury 
the  distinctions  in  regard  to  homicide,  and  drew 
their  attention  to  the  difference  between  murder 
and  manslaughter.  The  point,  however,  was  not 
intended  to  bring  this  distinction  into  view,  but 
rather  the  frame  of  mind  necessary  to  the  com- 
mission of  murder  in  the  first  degree,  that  is,  the 
deliberation  and  premeditation  which  the  Act  of 
Assembly  makes  essential  to  the  crime  of  murder 
in  the  first  degree.  So  far  as  impetuous  rage  and 
rashness  followed  by  the  immediate  act,  which 
takes  away  life,  tend  to  deprive  the  prisoner  of 
deliberation  and  premeditation,  and  to  reduce  the 
homicide  from  murder  in  the  first  to  murder  in 
the  second  degree,  the  point  was  pertinent;  for 
it  was  for  the  jury,  judging  upon  the  evidence,  to 
determine  whether  the  act  was  a  result  of  a  de- 
liberate and  premeditated  purpose  to  kill.  The 
time  may  be  short,  yet  a  jury  may  find  that  the 
fully  conscious  purpose  to  kill  existed.  Yet  if,  on 
the  other  hand,  by  reason  of  the  shortness  of  the 
time,  and  the  presence  of  great  rage  produced  on 
the  instant,  and  in  a  moment  of  impetuous  temper 
a  blow  is  given,  a  jury  may  be  convinced,  that  it 
was  not  the  result  of  a  fully  formed  purpose  to 
kill,  but  of  a  rash  and  hasty  impulse,  with  scarcely 
a  consciousness  of  any  purpose  except  to  do  bodily 
harm  to  the  object  of  wrath.  Hence,  though  the 
absence  of  a  legal  provocation  may  prevent  the 
reduction  of  the  crime  from  murder  to  man- 
slaughter, the  want  of  the  deliberation  and  pre- 
meditation required  by  the  law,  may  reduce  the 
grade  of  the  murder  from  the  first  to  the  second 
degree.  If  therefore  the  learned  Judge  intended 
the  qualification  in  his  answer  to  the  first  point 
to  apply  to  the  point  itself,  it  would  be  inaccu- 
rate. But  his  reference  to  his  general  charge 
conveys  the  impression  that  he  intended  only  to 
guard  the  jury  against  a  misapprehension,  reduc- 
ing the  ofi'ence  to  manslaughter  in  the  absence  of 
a  legal  provocation.  This  acquires  strength 
when  we  remember  the  facts  of  the  homicide. 
The  prisoner  returned  at  the  call  of  the  deceased, 
and  before  reaching  him,  levelled  his  gun  and 
fired,  and  this  too  after  the  expression,  "  God 
damn  your  wicked  heart,  I  have  been  waiting  for 
that,"  excited  by  the  call.  No  doubt  he  was 
angry  and  provoked  by  the  threats  of  the  de- 
ceased ;  but  his  anger  was  the  offspring  of  hate 
and  revenge,  and  not  of  that  hasty  and  impetuoua 
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rage  which  for  the  iostant  dethrones  reason,  and 
impels  to  the  coQunission  of  an  act  of  violence 
with  scarcely  a  conscioasness  of  its  own  real  par- 
pose.  To  use  the  language  in  Dram's  Case  (8  P. 
E.  Smith,  16),  the  law  regards  and  the  jarj  mast 
find  the  actual  intent,  that  is,  the  folly  formed 
purpose  to  kill,  with  so  much  time  for  delibera- 
tion and  premeditation  as  to  convince  them  that 
this  purpose  is  not  the  immediate  offspring  of 
rashness  and  impetuous  temper,  and  that  the  mind 
has  become  fully  conscious  of  its  own  design.  If 
there  be  time  to  frame  in  the  mind  fully  and  con- 
sciously the  intention  to  kill,  and  to  select  the 
weapon  or  means  of  death,  and  to  think  and 
know  beforehand  (though  the  time  be  short)  the 
Qse  to  be  made  of  it,  there  is  time  to  deliberate 
and  premeditate. 

Upon  the  whole  case  we  discover  no  substantial 
error.  The  judgment  of  the  Court  of  Oyer  and 
Terminer  is  affirmed,  and  it  is  ordered  that  the 
record  be  remitted  for  the  purpose  of  execution. 

Opinion  by  Aqnbw,  C.  J.  Williams,  J., 
absent 


July,  '76,  101. 


Kim's  Appeal. 
LaianiB's  AppeaL 
LaianiB*8  Estate. 


Jan.  12, 1877. 


Distribution — Income  and  capital — What  is  in- 
come — Shares  of  stock — Issue  of  new  stock — 
Market  valves. 

L.,  the  owner  of  100  sharefi  In  a  Joint  stock  com- 
panjr,  died  in  1868,  having  bequeathed  the  inoome, 
profits,  and  product  of  his  estate  to  his  wife  for  life, 
the  capital,  after  her  death,  to  go  to  residaarj  legatees. 
The  execatora  continued  to  hold  the  stock  as  au  in- 
Testment.  At  this  time  the  capital  stock  of  the  com- 
panj  was  $1,000,000,  divided  into  shares  of  $100  each. 
lu  1872,  the  oompaDj,  having  a  surplus  of  $1,400,000, 
procured  an  act  of  Assembly,  authorising  it  to  double 
its  capital  stock  bj  the  issue  of  new  shares.  The 
stockholders  accepted  the  act,  and  parsed  a  resolntion 
giving  each  stockholder  the  privilege  of  subscribing  at 
par  for  as  manj  shares  of  new  stock  as  he  held  of  the 
old.  Just  before  the  new  issue  the  stock  sold  for 
$240  per  share,  based  on  actual  assets ;  but  imroe- 
diatel/  after  it  declined  to  $170  per  share.  L.'s  exe- 
cutors sold  their  right  to  subscribe  for  sixtj  shaies  at 
$66.66,  realizing  $4000.  with  which  the/  paid  for  the 
remaining  forty  shares  for  which  they  were  entitled  to 
0nbscril>e : 

Held  (reversing  the  decree  of  the  Court  below),  that 
the  money  realiz«fd  from  the  sale  of  the  options,  and 
invested  in  the  40  shares  subscribed  for,  was  not  in- 
come, and  therefore  did  not  go  to  the  widow,  but 
belonged  to  the  residuary  estate. 

Earp's  Appeal  (4  Casey,  368),  and  Wiltbank's  Ap- 
peal (14  Smith,  256),  distinguished. 

Appeal  from  the  Orphans'  Coart  of  Philadel- 
phia County. 


This  was  an  appeal  by  William  Moss  and 
others,  residnary  legatees  of  the  estate  of  Henry 
Lazarns,  deceased,  from  a  decree  of  distribntion 
entered  upon  the  account  of  Lncien  Moss,  one  of 
the  executors  and  trustees  under  the  will  of  the 
said  decedent 

The  facts  in  eyidence  at  the  audit  are  stated  in 
the  opinion  of  the  Supreme  Court  as  follows : 

**  Henry  Lazarus,  by  his  will,  devised  '  the  in- 
come, profits,  and  products'  of  his  estate  to  his 
wife  for  life,  and  after  her  death  (after  the  pay- 
ment of  certain  legacies)  he  devised  all  of  his 
estate  to  residuary  legatees,  among  whom  are  the 
appellants.  At  the  time  of  his  death,  in  1868, 
he  was  the  owner  of  one  hundred  shares  of  the 
capital  stock  of  the  Pennsylvania  Company  for 
Insurance  on  Lives  and  Granting  Annuities. 
The  stock  of  the  said  corporation  consisted  of  ten 
thousand  shares  of  $100  each,  amounting  to 
$1,000,000.  The  executors  did  not  sell  this 
stock,  but  retained  it  in  their  hands  as  a  part  of 
the  residuary  estate.  An  Act  of  Assembly  was 
passed  in  1872,  authorizing  the  said  company  to 
increase  its  capital  stock  by  the  issue  of  new 
stock,  not  exceeding  $1,000,000.  In  March, 
1873,  the  company  accepted  this  act,  and  pro- 
ceeded to  issue  ten  thousand  shares  of  $100,  thus 
doubling  the  original  capital.  To  each  of  the 
old  stockholders  was  given  the  privilege  of  sub- 
scribing and  paying  for  as  many  shares  of  the 
new  stock  as  he  or  she  held  of  the  old.  The 
estate  of  Henry  Lazarus  thus  became  entitled  to 
subscribe  for  one  hundred  shares  of  the  new 
stock.  At  that  time  the  old  stock  was  worth  in 
the  market  $240  per  share,  which  valuation  waa 
based  upon  actual  cash  assets  in  the  hands  of  the 
company,  there  being  an  admitted  surplus  of 
$1,400,000  over  and  above  the  $1,000,000  origi- 
nally paid  in.  In  May  and  June,  1873,  the 
market  price  of  option  to  subscribe  for  shares 
was  sixty-six  dollars  each.  Th^  executors  of 
Henry  liazarus  having  no  funds  on  hand  to  sub- 
scribe for  the  one  hundred  new  shares  to  which 
his  estate  was  entitled,  sold  the  option  or  right 
to  subscribe  for  sixty  of  them  for  sixty -six  and 
two-thirds  dollars  each,  realizing  the  sum  of 
$4000  therefrom,  and  with  this  money  they  sub- 
scribed and  paid  for  the  remainder,  to  wit>  forty 
shares,'' 

It  also  appeared  that  immediately  after  the 
new  issue  the  market  price  of  the  stock  declined 
from  $240  to  $170  per  share.  At  the  audit  the 
widow  of  Henry  Lazarus  claimed  the  forty  shares 
as  part  of  the  income  and  profits,  while  the  re- 
siduary legatees  claimed  them  as  belonging  to 
the  corpus  of  the  estate.  The  auditing  Judge 
(DwiQHT,  J.)  made  the  following  adjudication  :-* 

''  The  trustees  purchased  forty  additional  shares 
of  the  Pennsylvania  Company  for  Insurance  on 
Lives,  etc.,  with  the  money  raised  by  selling  oat 
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the  right  to  sabscribe  to  sixty  other  shares.     At 

the  time»  the  hondred  shares  already  owned 

by  the  trustees  were  worth    .         .         .  $24,000 

The  one  hundred  and  forty  shnres  were, 

at  the  time  of  the  audit,  selling  for  $225,     31,500 


Being  net  profits  of      .        .        .     $7,500 

"Under  Earp's  Appeal  (4  Casey)  and  Wilt- 
bank's  Appeal  (14  Smith),  I  think  the  cestui 
que  tnuit,  by  virtne  of  the  will,  is  entitled  to  this 
profit  I  award  to  her  thirty-three  shares  of  the 
stock." 

This  adjudication  being  confirmed  pro  forma 
by  the  Court,  the  residnory  legatees  and  Mrs. 
Lazarns  each  entered  an  appeal. 

Jo^n  Samuel  (with  whom  was  John  O.  John- 
Bon)t  for  the  residuary  legatees,  contended  that 
the  forty  shares  In  question  were  capital,  not  in- 
come. If,  before  the  new  issue,  the  executor  had 
sold  the  stock,  the  estate  would  have  received 
$24,000.  The  effect  of  the  new  issue  was  to 
double  the  number  of  shares  without  doubling  the 
assets  to  be  divided,  and  to  make  each  share 
worth  only  $170.  The  sura  of  $4000  from  the 
sale  of  options,  which  by  investment  became  the 
forty  shares  in  question,  was  required  to  maintain 
in  their  integrity  the  one  hundred  shares  left  by 
Mr.  Lazarus.  The  value  of  the  right  to  take 
new  shares  goes  to  the  remainder-man  and  not  to 
the  life-tenant  (Atkins  v.  Ambree,  12  Allen, 
361.)  The  Court  below  was  clearly  wrong  in 
taking  the  value  of  the  shares  at  the  date  of  the 
audit  if  this  course  were  sanctioned,  the  rights 
of  the  parties  would  depend  on  the  promptness 
or  delay  of  the  executors  in  filing  their  accounts, 
or  on  the  press  of  business  in  the  Court 

But,  even  if  the  assets  of  the  company,  beyond 
the  original  capital  stock,  were  accumulated 
profits,  they  cannot  be  claimed  as  such  by  the 
cestui  que  trust,  not  having  been  divided  as 
dividends  or  income.  Until  such  a  distribution 
is  made,  the  earnings  are  capital  of  the  share- 
holders. 

Ezekiel  Barton's  Trust,  6  L.  R.  Eq.  238. 
Btraker  v.  Wllion,  6  L.  R.  C  i.  App.  503. 

Earp's  Appeal  and  Wiltbank's  Appeal,  so  far 
from  ruling  this  case,  are  clearly  distinguishable 
from  it  In  the  former  there  was  a  distribution 
of  profits  in  the  shape  of  new  shares,  for  which 
the  holders  paid  nothing;  in  the  latter,  there  was 
no  evidence  of  loss  to  the  remainder  man.  Being 
in  opposition  to  every  similar  case,  American 
or  English,  Wiltbank's  Appeal  should  be  re- 
stricted to  its  own  state  of  facts. 

Samuel  O,  Thompson,  for  the  cestui  que  trust. 

The  testator  not  only  bequeaths  the  income  to 
his  wife,  but  significantly  adds,  **profits  and 
producls.^^  The  options  sold  sprang  from  the 
old  stock,  and  the  sum  realized  from  their  sale  is 
literally  their  product     This  is  settled  by  Wilt- 


bank's  Appeal  (14  Sm.  256).  That  case  is  on 
all-fours  with  the  present,  and  clearly  settles  the 
principle  contended  for  by  ns.  While  Earp's  Ap- 
peal differs  from  this  last  case  in  the  facts,  they 
both  establish  that  where  there  is  a  gain,  as  an 
incident  to  stock,  it  is  income. 

Jannary  22.  The  Court  (after  stating  the 
facts  ut  supra).  Mary  Lazarus,  the  widow, 
claims  these  forty  shares  as  income ;  the  residuary 
legatees  claim  them  as  a  portion  of  the  corjms  of 
the  estate  devised  to  them.  The  Orphans'  Conrt, 
under  the  authority  of  Earp's  Appeal  (4  Casey, 
368),  and  Wiltbank's  Appeal  (14  Smith,  256), 
awarded  thirty-three  of  said  shares  to  the  widow 
as  income  or  profits.  From  this  decision  both 
parties  entered  an  appeal  to  this  Court ;  the  widow 
alleging  that  she  was  entitled  to  the  whole  of  the 
forty  shares;  the  remainder-men  alleging  that 
she  was  not  entitled  to  any  of  them.  Whether  she 
is  entitled  to  the  whole  or  any  portion  of  the 
forty  shares  is  the  sole  question  presented  by  this 
record. 

We  are  in  no  doubt  about  the  law ;  that  can 
be  ascertained  with  mathematical  precision.  The 
difficulty  is  in  applying  the  principles  of  law, 
however  well  settled,  to  the  facts  of  a  particular 
case.  Herein  we  think  the  learned  Judge  of  the 
Orphans'  Court  fell  into  error.  This  case  differs 
widely  from  either  Earp's  Appeal  or  Wiltbank's 
Ap|>eal.  In  Earp's  Appeal,  the  testator,  at  the 
time  of  his  death,  in  1848,  held  580  shares  of  the 
stock  of  the  Lehigh  Crane  Iron  Works  of  the 
value  of  $125  per  share.  This  stock  formed  a 
part  of  the  residuary  estate  of  the  testator,  and 
was  bequeathed  to  his  executors  in  trust  to  pay 
the  income  thereof  to  his  four  children  during 
life,  with  remainder  over.  For  several  years 
after  the  death  of  the  testator  the  company  had 
made  large  profits.  Upon  the  1st  day  of  July, 
1854,  the  actual  surplus  earnings  of  the  company, 
as  ascertained  by  the  report  of  the  Master, 
amounted  to  the  snm  of  $714,542.15.  On  the 
10th  of  July,  1854,  under  authority  of  an  amend- 
ment to  its  charter,  the  company  proceeded  to 
make  distribution  of  a  portion  of  this  accumu- 
lated profit  by  increasing  its  capital  stock  from 
$200,000  to  $500,000.  This  increase  was  repre- 
sented by  2000  new  shares  at  $50  each,  appor- 
tioned among  their  stockholders,  and  paid  for 
entirely  out  of  the  surplus  earnings  or  profits  of 
the  company.  The  540  shares  held  by  the  estate 
of  Robert  Earp  received  810  of  the  additional 
shares,  making  altogether  1350  shares.  The  con- 
tention was  whether  the  810  shares  should  be 
regarded  as  principal,  and  as  such  remain  in  the 
hands  of  the  executors,  or  whether  they  should 
be  regarded  as  income,  and  go  to  the  life-tenant. 
After  the  increase  of  stock  the  shares  fell  from 
$125  to  $80  per  share.     The  decree  of  the  Court 


Digitized  by 


Google 


430 


WEEKLY  NOTES  OP  CASES, 


below,  affirmed  by  this  Court,  awarded  a  portion 
of  the  new  shares  to  the  life-tenant  as  income. 
Bat  an  examination  of  the  decree  shows  that  the 
Court  was  careful  to  award  to  the  executors 
enough  of  the  new  stock  to  make  up  the  defi- 
ciency in  value  of  the  original  540  shares  caused 
bj  the  issue  of  the  new  stock ;  thus  preserving 
the  integrity  of  the  capital  to  the  remainder-men. 
This  case  was  exceptional  in  its  character.  As  a 
general  rule,  nothing  earned  by  a  corporation  can 
be  regarded  as  profit  until  it  shall  have  been  de- 
clared to  be  so  by  the  corporation  itself,  acting 
by  its  board  of  managers.  The  fact  that  a  dollar 
has  been  earned  gives  no  stockholder  the  right 
to  claim  it  until  the  corporation  decides  to  dis- 
tribute it  as  profit.  The  wisdom  of  such  distri- 
bution must  of  necessity  rest  with  the  corporation 
itself.  From  motives  of  prudence  and  self-interest 
it  is  frequently  desirable  to  add  all  or  a  portion 
of  the  earnings  to  the  capital.  This  is  sometimes 
necessary  as  a  basis  of  credit  for  more  enlarged 
operations.  It  is  often  a  wise  exercise  of  discre- 
tion for  a  corporation  to  strengthen  itself  in  this 
way,  and  with  such  discretion  a  stockholder  can- 
Dot  interfere.  His  only  remedy  is  by  an  appeal 
to  the  ballot  at  the  election  for  directors.  But 
where  a  corporation,  having  actually  made  pro- 
fits, proceeds  to  distribute  such  profits  among  the 
stockholders,  the  tenant  for  life  would  be  entitled 
to  receive  them,  and  this  without  regard  to  the 
form  of  the  transaction.  Equity,  which  disre- 
gards form  and  grasps  the  substance,  would 
award  the  thing  distributed,  whether  stock  or 
money,  to  whomsoever  was  entitled  to  the  profits. 

This  is  all  that  was  done  in  Earp's  Appeal.  The 
profits  had  accumulated  until  they  reached  nearly 
three-quarters  of  a  million.  A  considerable  por- 
tion of  this  surplus  was  distributed  to  the  stock- 
holders in  the  shape  of  new  stock.  It  was  con- 
fessedly profits.  It  was  judicially  ascertained  to 
be  profits  after  a  careful  examination  and  report 
by  the  Master.^  The  corporation  recognized  the 
transaction  as  a  distribution  of  profits.  The 
present  case  differs  from  Earp's  Appeal  in  this, 
that  the  corporation  had  made  no  distribution  of 
profits  in  the  shape  of  stock  or  otherwise  than 
its  regular  dividends.  In  Earp's  Appeal,  the 
stockholder  paid  the  company  nothing  for  the 
new  stock.  It  was  paid  for  wholly  out  of  the 
profits.  Here  the  stock  of  the  company  was 
merely  doubled  in  amount,  the  stockholders  pay- 
ing therefor  its  par  value  in  cash. 

Wiltbank's  Appeal  was  a  different  case,  and 
stands  upon  its  own  peculiar  facts.  Without 
going  into  the  details  of  that  case,  it  is  sufficient 
to  say  that  the  trustees  sold  the  new  stock,  and 
realized  an  actual  profit,  which  was  carried  to 
the  trust  account.  There  was  also  the  further 
significant  fact,  stated  in  the  opinion  of  the  Court, 
that  there  had  beeu  no  serious  dimiuution  of  the 


value  of  the  old  stock  caused  by  the  new  issue. 
Here  then  was  the  case  of  the  capital  remaining 
unimpaired  for  the  remainder-men,  and  an  actnol 
realized  profit  by  the  sale  of  the  new  shares.  Such 
profit  was  properly  awarded  to  the  life-tenant 
No  such  state  of  facts  exists  here.  It  requires 
but  a  cursory  examuiation  of  this  transaction  to 
show  that  no  profit  has  been  made  except  upon 
paper.  As  before  observed  the  corporation  bad 
declared  no  profits  and  distributed  none.  It 
merely  allowed  the  holder  of  each  share  of  the 
old  stock  to  subscribe  for  a  corresponding  share 
of  the  new  stock,  and  to  pay  to  the  company  the 
par  value  thereof.  This  right  or  option  was 
worth  from  sixty  to  seventy  dollars  per  share. 
The  executors  sold  the  option  for  sixty  shares, 
and  with  the  proceeds  bonght  and  paid  fdf  forty 
shares  of  the  new  stock.  The  latter  is  said  to 
be  profit.  It  looks  like  profit  and  might  readily 
be  mistaken  for  it.  That  it  is  not  is  conclusively 
shown  by  the  facts  as  found  by  the  learned  Judge 
of  the  Court  below.  He  says :  **  In  January, 
1873,  the  stock  sold  for  $240  per  share.  In  July, 
1873,  it  sold  for  $170  a  share.  The  result  on  the 
shares  after  the  option  to  subscribe  was  to  add 
to  the  assets  $1,000,000  and  ten  thousand  new 
shares.  The  stock  was  doubled;  most  of  the 
options  were  sold  in  May  and  June.  They  thcQ 
went  down  to  sixty-six  dollars  for  each  option  to 
subscribe.  The  largest  number  wa^  sold  at  that 
price.  If  a  stockholder  sold  his  option  to  sub- 
scribe at  seventy  dollars  each  he  was  just  even, 
and  if  at  less  than  seventy  dollars  he  lost."  It 
thus  appears  that  for  each  dollar  gained  by  the 
sale  of  the  options,  a  corresponding  dollar  was 
taken  from  the  value  of  the  original  shares.  If 
the  company  had  gone  into  liquidation  the  day 
before  the  issue  of  the  new  stock,  the  one  hun- 
dred shares  of  original  stock  would  have  realized 
$24,000.  If  it  had  gone  into  liquidation  the  day 
after,  the  one  hundred  and  forty  shares  would 
have  realized  the  same  sum.  Where  then  was  the 
profit?  It  was  figured  out  by  the  Court  below 
in  this  wise — 

The  original  one  hundred  shares  were 

worth $24,000 

The  one  hundred  and  forty  shares, 
market  price,  at  the  time  of  the 
audit,  $225  were  worth  .         .  $31,500 


Being  net  profit  of         .         .         .       $7,500 

The  fallacy  of  this  theory  consists  in  the  fact  of 
estimating  the  one  hundred  and  forty  shares  not 
at  their  actual  value  at  the  time  of  the  transac- 
tion, but  at  the  market  value  three  years  after- 
wards. A  more  uncertain  rule  could  not  well  be 
imagined.  It  would  make  the  right  of  the  par- 
ties depend  upon  the  condition  of  the  stock 
market,  which  is  as  variable  as  the  tides,  without 
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their  regulurity.  Market  values  are  well  enoagh 
npon  a  question  of  distribution  where  the  parties 
are  about  to  realize,  but  npon  a  question  of  values 
between  life-tenants  and  remainder-men,  a  judi- 
cial decree  should  go  down  through  the  shifting 
Bands  of  the  stock  market  until  it  reaches  the 
solid  rock  of  actual  values.*  The  application  of 
any  other  rule  might  work  serious  injustice.  It 
is  well  known  that  within  the  last  year,  the  stock 
of  more  than  one  large  corporation  has  varied 
in  price  over  one  hundred  per  cent.  Even  if  the 
market  value  were  a  proper  test,  why  take  it 
three  years  after  the  transaction  occurred  ?  Why 
not  one  year,  two  years,  or  any  other  time  ?  The 
tenant  for  life  and  remainder-men  might  well 
differ  as  to  the  precise  day  which  should  fix  the 
market  value,  as  the  bulls  or  the  bears  might 
happen  to  be  in  the  ascendant  It  often  happens 
that  stocks  that  are  intrinsically  worthless  are 
kept  up  at  high  prices  by  the  ways  that  are 
peculiar  to  Third  Street  and  Wall  Street.  In 
'such  a  case  as  this  the  solemn  judgment  of  a 
Court  upon  a  question  of  values,  defining  the 
rights  of  parties  in  the  future,  must  have  a  more 
secure  foundation.  The  date  at  which  the  value 
of  this  stock  must  be  estimated  is  the  time  when 
the  transaction  took  place.  Its  actual  value  then 
was  $170  per  share.  This  valuation  is  based  not 
upon  the  caprice  of  the  market,  hut  upon  actual 
assets  in  the  hands  of  the  company.  If  it  was 
worth  $225  per  share  in  1876,  when  this  account 
was  audited,  the  increase  is  the  result  of  the  gains 
of  the  business  of  the  company  during  the  pre- 
ceding three  years.  As  such  it  forms  a  portion 
of  the  capital  of  the  company,  and  so  must  re- 
main until  such  time  as  said  company  shall  de- 
clare it  to  be  profit,  and  in  some  manner  provide 
for  its  distribution.  When  such  event  shall  oc- 
cur the  one  hundred  and  forty  shares  will  be  en- 
titled to  their  proportion  thereof. 

We  are  of  the  opinion  that  the  forty  shares  of 
new  stock  issued  by  the  company  form  a  portion 
of  the  capital  of  the  residuary  estate  of  Henry 
Lazirus,  deceased,  and  must  Le  held  upon  the  same 
uses  and  trusts  as  are  expressed  in  the  will  of  the 
testator  in  regard  to  the  original  one  hundred 
shares  of  the  same  stock. 

The  decree  is  reversed  and  the  record  remitted 
to  the  Orphans'  Court  for  further  proceedings  in 
accordance  with  the  views  contained  in  this  0{)in- 
ion.  The  cosU  of  the  appeal  to  be  paid  by  the 
appellees. 

Opinion  by  PaxsoN;  J.  Williams,  J.,  ab- 
sent 


Appeal  of  Mary  Lasarus. 
January  22.     The  Court.     The  decree  of  the 
Court  below  having  been  reversed  upon  the  ap- 


peal of  Wm.  Moss  et  al ,  it  becomes  unnecessary 
to  discuss  the  case  upon  this  appeal. 

The  appeal  is  dismissed  at  the  costs  of  the  ap- 
pellant. 

Opinion  by  Paxson,  J.  Williams,  J.,  ab- 
sent 


Common  ?3l^as— Uato^ 


C.  p.  No.  1.  Feb.  17,  1877. 

Building  Association  v.  Schnller. 
Building  asmciation  mortgage — Fines — Penalty 
for  non-payment  of  interest  when  due — Mea- 
sure of  damages — Fines  for  unpaid  dues  of 
past  months  can  only  he  imposed  when  ex- 
pressly  authorized  by  charter  or  by-laws-^ 
Act  of  April  12,  1859. 
Rule  to  set  aside  assessment  of  damages. 
Scire  facias  on  a  building  association  mort- 
gage in  the  ordinary  form,  conditioned  for  the 
monthly  payment  of  interest  and  dues,  and  of 
such  fines  as  might  be  imposed  under  the  consti- 
tution and  by-laws  of  the  association.     Judgment 
was  entered  for  want  of  a  sufficient  affidavit  of 
defence.     The  prothonotary  assessed  the  damages 
as  follows : — 

Cashadvano'd     ....    $888.00 
Jof  premium  $312      .         .         .      273.00    $1161.00 
48  montli*fl  instalments         .         .  28S.00 

48       "        interest        .  .  288.00 


By  cash  paid         .         .         .     $380 

Wiilidrawal  value  of  6  shares 
of  stock  transferred  as  col- 
lateral for  loan  and  cancel- 
led by  this  credit  $673.74 

Less  fines  for  non- 
paymeut      .         .     $268.10    $405.64 


$1737.00 


$785.64 


$951.36 
In  this  computation  of  damages,  the  monthly 
penalties  or  tines  were  calculated  at  the  rate  of 
10  per  cent,  npon  each  month's  dues  that  were 
unpaid,  and  for  every  snoceeding  month  that  they 
remained  unpaid.  According  to  this  method  of 
calculation,  the  monthly  penalty  being  $1.20,  the 
fines  on  forty-three  months'  dues  in  arrear 
amounted  to  $268.10. 

The  following  is  the  clause  in  the  constitution 
on  which  this  claim  was  founded  : — 

"  See.  6.  In  case  any  stockholder  shall  DOglect  or 
refase  to  pay  his,  her,  or  their  monthly  daes  or  interest, 
such  stockholder  shall  forfeit  and  pay  the  additional 
snm  of  10  cent8  ou  each  dollar  due  by  him,  her  or 
them,  for  every  such  monthly  r«;fatfal  or  neglect,  to  be 
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ohar;;el  with  the  monthly  dans  ;  bat  uo  flues  shall,  iu 
an/  case,  be  charged  ou  fines." 

The  aCBdavit  set  forth  that  the  item  of  $268.10, 
is  much  ill  e.xeess  of  the  bqih  due  for  fines  at  the 
time  of  entering  judgment ;  and  th«t  the  mode  of 
computing  fines  adopted  bj  the  aRsociation  plaiu- 
tiflf  is  unauthorized  by  their  constitution. 

Levi  (with  whom  was  Oimber),  for  the  rule 

J.  U.  Sloan,  contra. 

The  mode  of  computing  fines  used  by  the  asso- 
ciation plaintiff,  and  which  is  usual  with  building 
associations,  is  necessary  to  its  successful  opera- 
tion. There  is  nothing  in  the  Act  of  Assembly, 
12  April,  1859,  §  6,  forbidding  it,  and  it  is  au- 
thorized by  sec.  6  of  the  conptitulion.  This 
question  has  been  lately  decided  in  Common 
Pleas  ^o.  3,  in — 

Building  Association  v.  George,  SWbbklt  Notbs, 
239. 

The  Coubt.  The  Act  of  12  April,  1859, 
allows  this  mode  of  computing  fines  only  when 
expressly  sanctioned  by  a  by-law  of  the  building 
association.  In  Building  Association  v.  George 
(supra),  the  by-law  was  so  worded  as  to  justify 
the  decision  there  given.  In  the  present  case  the 
clause  of  the  constitution  regarding  '*  fines  and 
penalties,"  is  so  worded  as  to  exclude  the  impo- 
sition of  fines  for  the  unpaid  dues  of  past  months. 

Rule  absolute. 

[Cy*.  Association  v.  Keller,  2  Wbbklt  Notrb,  29; 
Association  v,  Nenrath,  Id.  9.5  ;  Selden  v.  Building  As- 
soolatiou.  Id.  481 ;  Lata  r.  Winkler,  Id.  273;  Floun- 
ders V,  Hawlejr,  1  Id.  574;  Building  Assoeiation  v, 
George,  an<e,  239.1 


0.  P.  No.  2.  March  5, 1877. 

O'Donnell  ▼.  George  E.  Bleim,  owner,  and  Isaaq 

E.  Bleim,  eontraotor. 

Mechanic's  claim — Requisites  of  the  claim  as 

to  setting  out  particulars  of  work  or  materials 

— Apportionment, 

Rule  to  strike  off  mechanic's  claim. 

This  was  a  scire  facias  upon  a  mechanic's  lien. 
The  lien  was  an  apportioned  claim  for  carpenter 
work  on  ten  three-story  houses  on  north  side  of 
Oxford  Street,  between  8e?enteenth  Street  and 
BoQvier  Street,  for  $770 ;  apportioned  $1*1  each. 

The  bill  of  particulars  set  up  a  special  contract 
to  roof  the  houses  at  $70  per  house,  without  the 
kitchens,  for  which  the  plaintiff  claimed  seyen 
dollars  per  house  additional. 

O,  Harry  Davis,  for  the  rule. 

It  being  possible  to  specify  the  amount  of  the 
work  done,  and  the  price  for  the  same  for  each 
house,  separate  claims  should  have  been  filed 
against  each. 

Acts  of  1831, 1836, 1850,  Purd.  Dig.  1033. 
Thorn  r.  Shaw,  5  Legal  &  Ins.  Reporter,  19 
WiUon  V.  Forder,  6  Cat.  131. 


The  claim  should  set  forth  the  nature  and 
character  of  the  work,  and  specify  the  items. 
When  it  is  sought  to  charge  the  owner,  a  lump 
contract  is  not  sufficient. 
Lee  r.  Burke,  1(5  Sin.  33rt. 
Bnialtz  V,  Knott,  3  Or.  227. 
Ljuch  V,  Felglt*,  L«*g.  Int.  1876,  408. 
The  special  contract  recited  in  the  lien  should 
have  beeu  fully  set  forth  aud  made  part  of  the 
claim. 

K  C.  Titus,  contra. 

C.  A.  Y. 
March  9.     Rule  discharged. 
[Cf,  Millettr.  Allen.  an^«, 374;  Kennedy  v.  Bozarth, 
ante,  157,  aud  oases  oited  iu  notes.  J 


O.P.No.2.      Buddy  v.Haveniu    March  5, 1877. 

Bemoval  of  causes  from  State  to  Federal  Court 
—  What  is  the  first  term  at  which  a  case  could 
be  tried.  * 

Rule  to  stay  proceedings  and  transfer  case  to 
the  Circuit  Court  of  the  United  States. 

Case.  The  summons  was  returned  on  the  first 
Monday  of  May,  1875.  The  narr.  was  filed  Jan- 
uary 15,  1876.  Demurrers  were  filed  and  with- 
drawn, pleas  were  subsequently  filed,  and  on  June 
15,  1876,  a  replication  was  filed  and  issue  joined, 
and  the  case  ordered  on  the  trial  list  On  Feb- 
ruary 26th,  1877,  this  rule  was  taken. 

Harrington,  for  the  rula 

Sutton,  contra.  This  application  is  too  late. 
The  Act  of  Congress  requires  the  petition  for  re- 
moval to  be  filed  at  or  before  the  term  at  which 
the  case  could  first  be  tried. 

Harrington.  The  case  was  not  reached,  and 
could  not  have  been  tried. 

The  Court.  The  **  next  term."  under  the 
Act  of  March  3d,  1875,  ch.  137,  §  3  (U.  8.  Stat. 
471),  means  the  next  term  at  which  the  case 
could  legally  be  tried,  not  actually.  If,  owing  to 
the  crowded  state  of  the  docket,  a  case  could  not 
be  reached  till  the  third  term  after  it  was  at  issue, 
a  petition  to  remove  it  then  is  too  late. 

Rule  discharged. 


C.  P.  No.  2.    Adaoifl  y*  Smithman.  March  5, 1877. 

Lis  pendens — To  he  determined  as  of  the  time  the 

second  writ  issued. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assun>))Rit  on  a  book  account 

The  affidavit  of  defence  set  forth  that  a  suit 
had  been  brought  in  Court  of  Common  Pleas, 
No.  3,  for  the  same  cause  of  action  and  betweea 
the  same  parties,  and  was  still  pending. 

Duffield,  fur  the  rule,  submitted  the  record  in 
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the  former  proceeding,  which  showed  that  the 
suit  had  been  discontinued,  but  not  till  after  the 
writ  issued  in  the  present  case. 

Williams  and  Stilwell,  contra. 

Tub  Court.  Plaintiff's  right  to  sue  must  be 
determined  as  of  the  time  his  writ  issued.  As  the 
other  action  was  then  pending,  a  plea  of  lia  pen- 
dens wonld  be  good,  and  this  affidavit  is  equiva- 
lent to  such  a  plea. 

Rule  discharged. 


C.  P.  No.  2.  Griffith  ▼.  Salter.  March  5, 1877. 
Affidavit  of  defence  law^^Eeeognizance  of  bail 

in  error  is  within — Copy  need  not  be  filed. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

This  was  a  scire  facias  snr  recognizance  of  bail 
for  stay  of  execution.  The  defendant  filed  a 
suggestion  that  plaintiff  was  not  entitled  to  judg- 
ment in  default  of  an  affidavit  of  defence,  not 
having  filed  a  copy  of  the  instrument  sued  upon. 

R,  Alexander^  for  the  rnle,  was  not  called  on. 

Selden,  contra.  The  Act  of  March  11,  1836 
(P.  L.  75),  and  the  Act  of  March  12.  1849  (P. 
L.  66),  permitting  judgments  in  default  of  an 
affidavit,  only  relieve  the  plaintiff  from  the  duty 
of  filing  a  copy  of  the  instrument  sued  on  in 
actions  npou  records,  mechanics'  claims,  and 
mortgages.  A  recognizance  of  bail  is  not  part 
of  the  record  (Erb  u  Scott,  2  U.  20),  and  is  a 
casus  omissus  from  the  act  Therefore  there 
should  have  been  a  copy  filed. 

Thb  Couet.  The  long  established  practice 
has  been,  in  scire  facias  on  a  recognizance  of 
bail  for  stay  of  execution  filed  in  the  same  Court, 
to  treat  the  recognizance  as  a  record  within  the 
Acts  of  Assembly. 

Rule  absolute. 

[See  Crine  v.  Wallaof*,  1  Wbbklt  Notes,  293;  contra, 
Allen  V.  Gatlejr,  2  Id.  98.] 


C.  P.  No.  2.  March  7, 1877. 

Eluoh  y.  Lehigh  Valley  Insurance  Co. 
Insurance,  fire — Suppression  of  waferial  fact 

—  When  the  question  should  be  left  to  jury. 

Motion  for  a  rnle  for  new  trial. 

Covenant  on  a  policy  of  insurance  against  fire 
issned  by  the  company  defendant  on  machinery 
and  fixtures  in  a  certain  distillery  in  Frenchtown, 
New  Jersey. 

The  facts  developed  upon  the  trial  were  that 
the  plaintiff  had  been  aware  previous  to  his  ap- 
plication for  insurance  that  a  numl)er  of  buildings 
in  the  neighborhood  had  been  set  on  fire  by  incen- 
diaries, and  thnt  a  notice  had  been  found  posted 
Vol.  III.-28 


on  a  neighbor's  fence  that  plaintiff's  building 
would  go  ne-xt.  Plaintiff  had  at  various  times 
had  his  building  insured,  bnt  at  the  time  of  this 
notice  the  policies  hud  all  expired.  Shortly  after- 
wards he  procured  this  insurance,  but  did  not 
state  to  the  defendants  the  fact  of  the  incendiary 
fires  in  the  neighborhood  or  of  the  threatening 
communication  posted  on  the  fence.  ^ 

After  several  unsuccessful  incendiary  attempts, 
causing  but  little  damage,  of  which  the  company 
was  not  notified,  the  property  was  destroyed  by 
an  incendiary  fire,  about  nine  months  after  the 
date  of  the  policy.  The  defendant  asked  the 
Judge  to  charge  that  "if  the  plaintiff  procured 
the  insurance  by  reason  of  threats  to  bnrn  down 
his  building,  and  did  not  disclose  such  threats  to 
the  company,  the  verdict  must  be  for  defendant." 

The  Judge,  Mitchell,  J.,  refused  to  charge  as 
requested,  but  instructed  the  jury  that  any  mate- 
rial suppression  of  facts  by  the  insured  at  the  time 
of  his  application,  especially  of  facts  not  readily 
discoverable  by  the  insurers,  would  be  a  breach  of 
good  faith,  and  would  make  the  policy  void,  and 
left  it  to  them  to  say,  upon  the  evidence,  whether 
there  was  any  such  suppression  of  material  facts 
in  this  case. 

Bowman^  for  the  motion. 

The  Court.  The  question  is  a  very  narrow 
one.  The  defendant's  point  asked  the  Judge  to 
say  as  a  matter  of  law  that  the  failure  to  com- 
municate the  facts  was  a  sufficient  suppression  to 
avoid  the  policy.  We  think  under  the  evidence 
it  was  a  question  of  fact,  and  therefore  properly 
left  to  the  jury. 

Rule  refused. 


C.  P.  No.  4.       Taylor  v.  Hyee.       Feb.  24, 1877. 

Affidavit  of  defence — Judgment  for  want  of, 
notwithstanding  a  paper  purporting  to  be  an 
affidavit  of  defence  had  been  filed — Practice 
— Onrmotion  for  judgment  for  want  of  an  affi- 
davit of  defence,  the  Court  will  inspect  a 
paper,  which  had  been  filed  and  docketed  prior 
to  the  motion,  purporting  to  be  an  affidavit  of 
defence,  and  if  the  paper  is  frivolous,  alleges 
vo  grounds  of  defence,  and  appears  to  have 
been  filed  merely  for  the  purpose  of  delay,  will, 
without  notice  to  the  attorney  for  the  defend- 
ant, enter  judgment  for  want  of  an  affidavit 
of  defence. 
Motion  for  judgment  for  want  of  an  affidavit 

of  defence.     Before  Brigos,  J.,  sitting  to  grant 

judgments  for  want  of  affidavits  of  defence. 
Assumpsit  npon  a  promissory  note. 
On  the  Court  docket  was  entered  "  Feb.  24, 

1877,  aCidarit  of  defence  filed." 
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Thxymaa  Mitchell,  for  Ihe  motion,  exhibited  to 
the  Court  a  paper  endorsed  "AflSdavit  of  Defence, 
filed  Feb.  24,  18TT."  This  paper  was  the  affida- 
vit of  one  Edward  Slocum,  defendant's  step-son 
and  a  stranger  to  the  suit,  alleging  that,  since 
the  issning  of  the  writ  in  this  case  to  the  i^resent 
time,  the  defcndnnt  had  been  sick  and  confined 
to  his  bed  "in  8uch  a  condition  that  it  was  im- 
possible for  hira  to  attend  to  anj  business  or  to 
consider  anything  that  miglit  be  a  defence  to  the 
action.  That  he  is  bo  low  now  that  it  would 
not  be  advisable  to  consult  with  him,  that  the 
slightest  excitement  of  mind  would  bo  danger- 
ous. Deponent  is  advised,  therefore,  thnt  longer 
time  should  be  piven  to  the  defendant  for  making 
affidavit  to  any  defence  he  may  have  to  the  above 
action." 

Mitchell  stated  thnt  he  had  been  negotiating 
with  the  defendant  during  the  past  three  weeks 
for  the  settlement  of  this  case ;  that  the  attorney 
for  the  defendant  hod  recently  assured  him  that 
no  affidavit  of  defence  should  be  filed;  and  that 
he  believed  that  the  paper  under  inspection  had 
been  interposed  merely  for  the  purpose  of  delay 
and  in  order  that  time  might  be  obtained  for  the 
accomplishment  of  measures  to  preveut  the  col- 
lection of  the  debt 

The  affidavit  does  not  even  intimate  that  any 
one  believes  in  the  existence  of  a  possible  defence 
to  this  action.  The  paper  cannot  be  called  an 
affidavit  of  defence.  No  injury  can  result  if  the 
motion  is  granted,  because  the  Court  may  open 
the  judgment  or  stay  execution  thereon  upon  a 
subsequen  t  suggestion  of  defence. 

[BttiGGS,  J.  It  does  not  appear  that  yon  have 
given  notice  of  this  application  to  the  attorney 
tor  the  defendant.] 

There  has  been  no  time ;  the  affidavit  was  filed 
this  morning,  and  the  defendant's  attorney  had 
assured  me  none  would  be  filed. 

BiiiGGS,  J.  The  paper  cannot  be  called  an 
affidavit  of  defence,  since  none  is  suggested  by  it. 
Under  the  circumstances  we  will  grant  the  mo- 
tion. 

Motion  granted. 


G.  P.  No.  4.  March  5, 1877. 

Lennig  v.  ftuaker  City  Steamboat  Co. 
Affidavit  of  defence  law — Wharfage  is  not  ihe 
subject  of  book  entry  within  ihe  Act, 
Rule  for  jadgmenX  for  want  of  sufficient  affida- 
vit of  defence. 

The  copy  filed  embraced  a  number  of  charges 
of  the  following  kind  : — 

Aug.  2h    To  wharfage    .         .        $?.00 

•♦  22.    ■•*       •"        ,  a.oo 

etc.  etc. 


The  affidavit  averred  that  the  copy  filed  was 
insufficient  to  entitle  the  plaintiff  to  judgment. 

O.  H.  Howell  showed  cause.     The  book  ac- 
coniit  for  wharfage  would  not  be  competent  evi- 
dence of  the  plaintiff's  claim,  and  the  copy  is 
therefore  not  within  the  affidavit  of  defence  law. 
Wilmer  r.  Israel,  1  Browne,  257. 
Starkie  on  Evidence,  494,  n.  1. 
Notes  to  Pnoe  r.  Tomimton,  1  Sm.  L.  C.  390. 
Hale  r.  Aid's  Arim'r,  12  Wr.  22. 

The  use  of  a  wliurf  gives  a  cluim  in  the  nature 
of  rent,  and,  in  the  absence  of  a  wriiteii  contract 
to  pay,  the  defendant  is  entitled  to  a  jury  trial. 

R.  D.  Coxe,  for  the  rule. 

Wilmer  v.  Israel  was  decided  before  the  affida- 
vit of  defence  law  was  enacted.  The  entry  of 
wharfage  is  the  entry  of  a  service  rendered  within 
the  rule. 

TuAYER,  P.  J.  We  think  this  case  by  no  means 
comes  within  the  category  of  services  which  are  the 
subject  of  a  book  charge.  It  is  rather  a  licease 
for  a  consideration. 

Rule  discharged. 


Orpjans'  ©ourt. 


CoUins's  Estate.       Jan.  16,1 877. 
Will — Demand  for  innue — Appeal  from  register 

—  Teat  amen  tary  incapacity — Insane  delusions 

—  Conflicting  evidence —  What  testimony  suffix 
cient  to  authorize  issue. 

Sur  appeal  from  the  register,  and  demand  for 
issue. 

Joseph  Collins  died  in  July,  1875,  leaving  a 
will,  dated  August  6.  1873,  wherein,  after  leaving 
certain  }>tcuniary  bequests  to  his  brothers  and 
sisters,  he  devised  to  bis  wife  the  interest  she 
would  take  under  the  intestate  Act,  and  the  bal- 
ance of  his  estate  to  his  daughter  for  life,  and 
after  her  death  to  his  brothers  and  sisters.  The 
will  was  duly  admitted  to  probate  by  the  register, 
and  an  appeal  was  then  taken  from  his  decision 
by  the  daughter  of  decedent,  on  the  ground  of 
want  of  testamentary  capacity  on  the  part  of  the 
testator.  The  matter  was  referred  to  an  ex- 
aminer to  take  testimony,  and  came  on  to  lie 
heard  upon  the  filing  of  his  report.  The  testi- 
mony was  Tolumiuous  and  coufilcting.     On  the 
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part  of  the  contestant  two  physidans  were  called, 
who  testified  that  at  the  time  of  his  death  Mr. 
Collins  had  softening  of  the  brain,  which  had 
probably  been  coming  on  for  a  number  of  years, 
^'unierous  witnesses,  with  whom  Mr.  Collins  had 
had  business  dealings,  were  called,  who  testified  to 
various  acts  of  seeming  insanity  on  his  part.  It 
was  testified  by  the  widow  of  testator  and  by  the 
servants  living  in  the  house  that  he  had  a  great 
hatred  for  his  wife  and  daughter,  having  con- 
ceived an  idea  that  they  had  designs  upon  his  life, 
and  that  they  were  robbing  him  of  his  property ; 
that  he  cut  to  pieces  the  chairs,  bedding,  and 
other  furniture  in  the  house  **so  that  he  would 
recognize  it  again;"  that  he  imagined  his  food 
was  poisoned,  and  that  men  were  constantly  in 
the  house  to  take  his  life.  It  was  also  jirovcd 
that  during  his  lifetime  he  had  no  intercourse 
with  any  of  his  family,  some  of  whom  lived  in 
Ireland  and  others  in  California.  It  was  also 
alleged  that  the  will  was  drawn  by  testator 
when  laboring  under  a  hatred  for  his  wife  and 
daughter. 

On  the  part  of  the  executors,  it  was  alleged 
that  the  will  was  drawn  up  by  counsel  at  the  re- 
quest of  decedent,  and  with  the  advice  of  Mr. 
John  T.  Henderson,  one  of  the  executors.  Many 
witnesses  were  called  who  belonged  to  the  same 
Maronic  Lodge  as  decedent,  who  testified  that 
they  considered  him  perfectly  sane,  and  perfectly 
competent  to  make  a  will,  and  that  he  bad  held 
positions  of  responsibility  in  the  Lodge  to  the 
time  of  his  death.  Few  of  the  witnesses,  how- 
ever, had  ever  been  in  Mr.  Collinses  house,  or  had 
met  him  at  other  places  than  at  the  Lodge.  The 
executors  appointed  by  the  will  testified  that  de- 
cedent had  consulted  them  at  different  times  in 
relation  to  it,  and  seemed  to  contemplate  making 
the  same  disposition  of  his  property  that  he  after- 
wards did.  It  was  also  proved  that  the  property 
of  decedent,  which  consisted  almost  entirely  of 
real  estate,  valued  at  upwards  of  $60,000,  had 
fallen  into  a  condition  of  very  bad  repair  during 
the  last  few  years  of  his  life,  and  that  a  great 
deal  of  it  at  the  present  time  was  unproductive. 

Oeo.  M.  Dallas  (with  whom  was  R.  Hopkins 
Falterson),  for  appellant. 

The  single  question  is,  was  Joseph  Collins  of 
sonnd  and  disposing  mind  and  memory  at  the 
time  of  the  making  of  the  pai)er  now  claimed  to 
be  his  last  willf 

An  issue  must  be  awarded  if  the  evidence  now 
laid  before  the  Court  would  sustaiu  a  verdict 
against  the  validity  of  the  will  upon  a  rule  to  set 
aside  such  verdict  as  against  the  weight  of  the 
evidence. 

Restine's  Estate,  3  Weekly  Notes,  27. 

The  inquiry  is  not  what  the  Court  would  find, 
but  what  a  jury  mi^J:t  Cnd. 


Banker.  Goodfellow,  L.  R.  5  Q.  B.  549. 

Grabill  r.  Barr,  5  Barr,  441,  443. 

Daniel  v.  Daniel,  3  Wr.  191,  19G. 

Tawney  v.  Long,  2G  Sm.  106,  114. 

Rees  r.  Still6,  2  Wr.  138,  143. 
The  exact  nature  and  degree  of  lunacy,  insanity, 
madness,  hallucination,  or  delusion,  which  is  in- 
consistent with  testamentary  capacity,  has  been 
generally  considered  to  be  incapable  of  precise 
definition.  Each  case  rests  upon  its  own  circum- 
stances; but  there  must  be  capacity  to  exercise 
memory,  understanding,  judgment,  discretion,  and 
reason. 

Peake'8Er.,375-'5. 

2  Stark.  Kv.,  1278-9. 

Bojd  r.  Eby.  8  W.  G8. 

Rambler  p.  Tryon,  7  S.  &  R.  95. 

Case  of  Marquis  of  Winchester,  6  Rep.  23. 

Banks  r.  Goudrnllow,  L.  R.  5  Q.  B.  549. 

Boughton  V.  Kiiiglit.  L.  R.,  3  P.  &  D.  G5. 

Daniel  v.  Daniel,  3  Wr.  191,  195. 

Thompson  v,  Kyner,  15  P.  F.  Sin.  368. 
In  this  case,  the  facts  proved  establish  the 
existence  of  one  or  both  of  two  certain  morbid 
conditions  of  mind,  with  reference  to  which  the 
evidence  is  to  be  considered,  and  the  existence  of 
either  of  which,  if  established  to  the  satisfaction 
of  a  jury,  would  invalidate  the  will,  viz : — 

(1)  General  lunacy,  to  the  extent  of  testamen- 
tary incapacity,  or  the  absence  of  that  which  the 
law  holds  to  be  necessary,  in  all  cases,  to  a  sound 
and  disposing  mind  and  memory,  viz.,  an  "un- 
derstanding to  dispose  of  his  estate  with  judg- 
ment and  discretion,  which  is  to  be  collected  from 
his  words  and  actions  and  behavior,  at  (or  about) 
the  tima" 

Boyd  r.  Ebjr,  8  W.  66,  70. 

Banks  v,  Goodfellow,  L.  R.  6  Q.  B.  549. 

Grabill  r.  Barr.  6  Barr,  441,  442. 

McTaggart  r.  Thompson,  2  H,  149, 154. 

Leech  v.  l^»*oh,  9  H.  67,  69. 

Daniel  v.  Daniel,  3  Wr.  191, 196. 

Thompson  v,  Kyner,  15  P.  F.  Sm.  368. 

(2)  Partial  insanity,  consisting  of  a  morbid 
delusion  prejudicial  to  his  wife  and  only  daughter 
(the  latter  of  whom  is  the  appellant)  which  ex- 
ercised, or  was  calculated  to  exercise,  an  influence 
over  his  will  in  disposing  of  his  property. 

Peake*:<  Evidence,  375-6. 

1  Jannan  Wills,  58  ii.,  and  page  59  et  seq,,  title 

**  Partial  Insanity,"  notes  and  oases  olted. 
Greenwood  v.  Greenwood,  3  Cnrties'  Appx«  1. 
Dew  v.  Clark,  1  Addam^,  279. 
8.  C,  2  Id.  102. 
8.  C,  3  Id.  79. 

Atty.  Geul.  v.  Pamtber,  3  Bro.  C.  C.  441. 
£x  parte  Holyand,  11  Vhs.,  Jr.  10. 
White  V.  Wilson,  13  Ves.,  Jr.  f7. 
Banks  v.  Goodfellow,  per  Cockbum,  C.  J.,  L.  R.  5 

Q.  B.  549. 
Boyd  V.  Eby,  8  W.  67,  70. 

Leeoh  r.  Leeoh,9  II.  07  (p.  68~3d  point  affirmed). 
Pidco<»k  V.  Potter,  18  P.  F.  8m.  842,  350. 
Tawney  v.  Long,  26  P.  F.  Sm.  106,  107, 110,  111 

112.114. 
Lauuaster  Bank  u.  Moore,  28  Sm.  407,  414. 
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Olxno/itavla  is  **  a  morbid  state  of  the  domestic 
aflfections,  as  an  unreasonable  dislike  of  wife  or 
child,  without  cause  or  provocation,  turninjif  love 
into  hatred,  a  will  disinheriting  the  object  of 
hatred  would  be  set  aside." 

Ekin  V.  McCracken  (C.  P.  of  Batler  Co.),  32  Leg. 

Int.  1875,  405.    Per  Aoitbw,  P.  J. 
See  also  Wbarton  k  StiU6,  Med.  Jur.,  §§  382, 383, 

384.  630,  6  Jl,  632,  633,  634. 
Ra/,  §§  193,  202,  211,  212, 185. 
W.  k  8.  Med.  Jur.  96. 
Bojd  r.  Eby,  8  W.  67,  70. 
Rajr  Med.  Jur.  of  Inaaiiitv^,  1871,  §§  302,  303. 
Tawnejr  r.  LoDg,  26  P.  P.  Sm.  106,  107, 110,  111, 

112, 114. 

The  incapacitating  cause  roust  have  existed  at 
the  time  the  will  was  made,  but  evidence  ''look- 
ing before  and  after"  is  relevant,  where  it  tends 
to  establish  its  existence  at  the  precise  time. 

Irish  r.  Smith,  8  S.  &  R.  573. 
White  V.  Wilson,  13  Ves.,  Jr.  87. 
Boyd  V.  Eby,  8  W.  67. 
Grabill  r.  Barr,  5  Barr,  441,  443,  446-7. 
MoTaggart  v.  Thompson,  2  H.  149,  154. 
Thompson  v.  Kyuer,  15  P.  F.  Sm.  368. 
Pidoock  V,  Potter,  18  P.  F.  Sm.  342,  351. 
Ekin  V.  McCracken  (supra),  per  Aonbw,  P.  J. 

Insanity  or  delusion,  once  existing,  is  presumed 
to  have  continued  until  proved  to  have  ceased. 
The  burthen  of  clearly  proving  a  lucid  interval  at 
the  time  of  making  the  will,  and  of  sufficient 
soundness  to  enable  the  party  to  judge  the  act,  is 
on  him  who  avers  it,  and  **  where  delusions  are 
of  such  a  nature  as  is  calculated  to  influence  the 
testator  in  making  the  particular  disposition,  a 
juiy  would  not,  in  general,  hejustijled  in  coming 
to  the  conclusion  that  the  delusion,  still  existing, 
was  latent  at  the  time." 

Bojd  V.  Bby,  8  W.  66. 

Banks  v.  Goodfellow,  L.  R.  5  Q.  B.  549. 

Jackson  v.  Van  Du9en,  5  Johns.  144. 

Grabill  r.  Barr,  5  Barr,  441,  443,  446-7. 

Leech  v.  Leech,  9  H.  67  (p.  68,  point  4  affirmed). 

Where  the  will  is  inofficious,  it  is  in  itself  some 
evidence  of  unsoundness  of  mind,  and  it  is  per- 
suasively so  when  the  evidence  shows  no  rational 
cause  for  disregarding  the  instincts  of  natural 
affection  and  the  moral  obligations  recognized  by 
the  general  sense  of  the  community. 

Banks  v.  Goodfellow,  L.  R.  5  Q.  B.  549. 

BoHghton  V.  Knight,  L.  R.  3  P.  &  D.  65. 

Boyd  V.  Eby,  8  W.  67,  70. 

Pidcock  V.  Potter,  18  Sm.  342,  351-2. 

Intestate  Law  of  Pennsylvania,  Purd.  Dig.  806-7. 

In  Boughton  v.  Knight  (L.  R.  3  P.  &  D.  65) 
the  jury  found  against  the  will,  although  the  alle- 
gation to  defeat  it  was  the  existence  of  delusions 
in  the  mind  of  the  alleged  testator  in  reference  to 
the  contesting  sons  to  whom  he  had  left  very  con- 


siderable legacies,  but  not  so  much  as  they  would 
have  been  entitled  to  receive  under  the  law. 

Even  a  rational  will  cannot  stand  if  made  by 
an  insane  person,  or  by  one  under  an  insane  de- 
delusion  which  had,  or  is  calculated  to  have  bad, 
an  influence  in  making  it 

3  Bao.  Ah.  Tit.  **IdioU  and  Lonatios,  F." 

Banks  t».  Good  fellow,  tw;>ra. 

Bonghton  v.  Knight,  $upra. 
And  proof  o-f  insanity,  or  of  such  delusion,  or 
the  absence  of  **  complete  and  absolute  proof  that 
the  party  who  so  framed  it,  did  it  without  any 
assistance,"  rebuts  any  inference  of  sanity  which 
might  otherwise  have  been  drawn  from  the  sensi- 
ble provisions  of  a  will. 

2  SUrk.  Bv.  1285. 

Cartwright  r.  Cartwright,  cited  in  Banks  v,  Good- 
fellow, tupra,  page  558. 
The  factum  is  simply  "  to  be  considered"  as 
some  evidence  on  the  question. 

Boyd  V.  Eby,  8  W.  %6,  70. 
Witnesses  who  are  not  experts,  nor  subscribing 
witnesses,  may  testify  to  their  opinion  on  the 
question  of  sanity,  where  the  facts  appear  on 
which  the  opinion  is  based,  and  its  value  is  to  be 
determined  by  reference  to  those  facts. 

Rambler  v.  Tryon,  7  S.  &  R.  92. 

Hardy  v.  Merrill,  1  L.  &  E.  Reporter,  20 ;  a  C,  Id. 
596. 

Grabill  ».  Barr,  6  Barr,  442. 

MoTaggart  v,  Thompson,  2  H.  155. 

Daniel  v,  Daniel,  3  Wr.  196. 

Pidoock  V.  Potter,  18  Sm.  351. 

Weil  (with  whom  was  J,  G.  Johnson),  contra, 
commented  upon  the  testimony  of  the  witnesses, 
and  cited — 

Cauffman  v.  Long,  2  Wbbklt  Notbs,  695. 
This  will  was  drawn  up  with  care,  and  was 
evidently  the  work  of  counsel ;  there  is  no  evi- 
deuce  to  show  that  decedent  was  insane  at  the 
time  of  making  it. 

Tliompson  v.  Kyner,  15  Sm.  380. 
Stevenson  v.  Stevenson,  9  C.  471. 
McMasters  v.  Blair,  5  G.  298. 
Redfield  on  Wills,  *83-*85. 
As  to  the  law  in  reference  to  insane  delusions, 
see — 

Clapp  V.  Fullerton,  34  New  York,  190, 
Fulleck  V.  Allinson,  3  Hagg.  Eco.  527. 
Chambers  et  al.  v.  Queen's  Proctor,  2  Cartels  Eoo. 
415. 
There  was  no  evidence  that  the  testator  was 
laboring  under  an  insane  delusion  at  the  time  of 
making  this  will. 

Feb.  10.  The  Court.  The  testimony  in  this 
case  is  very  conflicting,  but  the  case  seems  to  be 
within  the  statute  which  we  consider  mandatory. 
We  therefore  award  the  issue. 

[No  opinion.] 
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Vot.  ni.)    THURSDAY,  MARCH  22,  187T.    (No.  J5. 


g)iiprtme  €ourt^ 


May.  '76,  65.  May  11,  1876. 

Ege  et  aL  y.  Medlar  et  al. 

Husband  and  wife — Curtesy  in  estate  settled  to 
separate  use  of  wife — Limitation  of  actions — 
Entry  on  and  cultivation  of  portion  of  tract 
under  color  of  title — Act  of  22  April,  1856— 
When  limitation  runs  against  a  wife  and  her 
heirs — Evidence — Evidence  of  forgery  of  deed 
—  When  too  slight  to  be  submitted  to  jury — Ab- 
stract of  title  filed  under  rule  of  Court —  When 
admissible  in  evidence — Opinion  of  Supreme 
Court — Not  allowed  to  be  read  to  jury — Eject- 
ment— Admission  of  landtordtodefend — Limi- 
tation of  defence  to  portion  of  tract, 

A  husband  is  entitled  as  tenant  by  the  onrtesy  to 
lands  settled  to  the  separate  nse  of  his  wife  and  her 
heirs,  anless  a  contrary  intention  clearly  appears  in 
tlie  deed  of  trust,  and  the  fact  that  a  power  of  sale  is 
giiren  to  the  trustee  will  not  take  away  the  hasband's 
eistate. 

Whether  the  exeontion  of  snoh  power  of  sale  woald 
bar  his  curtesy,  Quare. 

An  entry  upon  and  cuUiv^ation  of  a  portion  of  a  tract 
by  a  disseisor  will  not  give  him  constructive  post»es- 
sion  of  the  whole  tract,  unless  he  has  made  liis  entry 
under  color  of  title  claiming  by  the  specific  boundary 
lines  of  the  whole  tract. 

The  thirty  years'  limitation  imposed  by  the  Act  of 
22  April,  1856,  only  applies  where  a  rijjht  uf  entry 
accrues  to  a  person  under  a  disability.  Hence,  when 
a  husband  has  curtesy  in  his  deceased  wife's  lands, 
as  her  heirs  have  no  right  of  entry  until  his  death, 
the  act  does  n<»t  apply,  aud  their  ri((ht  of  action  is  not 
barred  until  twenty-one  years  after  the  husband's 
death. 

Where  the  evidence  given  to  impeach  the  genuine- 
ness of  a  deed  is  very  slight,  and  not  sufficient  to  over- 
throw the  direct  aud  positive  proof  previously  given  of 
its  execution,  such  evidence  should  not  be  submitted 
to  the  Jury. 

An  abstract  of  title  filed  by  a  party  under  a  rule  of 
oonrt  may  be  giveu  in  evidence  by  the  other  party  to 
the  suit. 

In  an  action  of  ejectment  after  a  general  plea  of  not 
guilty  has  been  filed,  it  is  within  the  power  of  the 
Court  to  admit  a  landlord  of  the  defendants  to  hf- 
come  a  party,  and  to  limit  his  defence  to  a  portion  of 
the  land  claimed. 

On  the  trial  of  a  cause  counsel  cannot  be  allowed  to 
read  to  the  Jury  the  opinion  of  the  Supreme  Court  de- 
livered in  another  case  involving  the  same  questions. 


Error  to  the  Common  Pleas  of  Cumberland 
County. 

Ejectment  by  Caroline  Ege,  et  al,  heirs-aMaw  of 
Elizabeth  Ef^e,  deceased,  against  Frank  B.  Medlar, 
Frederick  Roberts,  and  Henry  Ward,  to  recover  a 
tract  of  land  known  as  the  "Moses  Foulke  tract," 
containing  283  acres  and  40  perches. 

On  the  trial  the  Mount  Holly  Paper  Co.  made 
application  to  be  admitted  to  defend  as  landlord 
uf  the  original  defendants,  and  to  restrict  its  de- 
fence to  the  land  covered  by  its  leases  to  them, 
and  the  balance  of  the  tract  claimed  by  the  com- 
pany, in  all  40  acres  and  42  perches — being  a  por- 
tion only  of  the  land  in  dispute.  Plaintiffs  op- 
posed this  application  on  the  ground  that  the 
defendants  having  pleaded  "not  guilty,"  the 
Mount  Holly  Paper  Co.  if  admitted  must  join  in 
the  issue  already  formed,  and  could  not  defend 
for  part  of  the  land  only.  Objection  overruled, 
and  the  Mount  Holly  Paper  Co.  admitted  to  de- 
fend for  the  land  included  in  its  leases.  Excep- 
tion. Plaintiffs  then  proved  title  in  Michael  Ege 
to  the  land  in  dispute.  They  then  gave  in  evi- 
dence a  certified  copy  (the  original  being  lost)  of 
a  deed  from  Michael  Ege  to  John  Miller  in  trust 
for  Elizabeth  Ege,  wife  of  George  Ege,  for  seven 
tracts  of  laud,  one  of  which  was  the  land  in  dis- 
pute. This  deed  was  dated  June  2,  1815,  ac- 
knowledged same  day,  proved  by  a  snbscribing 
witness  May  23,  1848,  and  recorded  June  1, 
1848.  It  set  forth  that  it  was  made  "for  the 
purpose  of'  promoting  the  interest  of  said  Eliza- 
beth separate  and  apart  from  that  of  her  said 
husband,"  and  it  conveyed  the  land  to  the  trustee, 

*'  In  trnst  for  the  said  Elizabeth  Ege,  wife  of  George 
Ege,  her  heirs  and  assigns  foievt^r,  aud  tor  her  and  their 
sole  and  st^parate  nse  and  benefit,  with  full  power  in 
said  trustee,  together  with  said  Elizabeth  Ege  or  her 
heirs  consenting  aud  joining  with  said  trustee,  to  sell 
and  convey  in  fee  simple  the  whole  or  any  part  of  said 
property  to  any  person  or  persons,  the  proceeds  thereof 
to  be  paid  to  the  said  Elizabeth  Ege,  for  her  sole  and 
sepa*  ate  use,  to  be  used  aud  disposed  of  as  she  may 
thinkpropereither  by  will,  deed,  or  otherwise.  .  .  .  Pro- 
vided the  said  John  Miller,  trustee  as  aforesaid,  should 
die  l>erore  the  trusts  hereinbefore  given  and  granted  to 
hitu  shall  have  been  completed  and.  ended,  then  and 
in  that  case  the  said  Elizabeth  Ege  shall  be  vested 
with  full  and  ample  power  and  authority  to  make 
choice  of  and  appoint  such  person  or  persons  as  she 
may  have  confidence  in  to  be  her  trustee  or  trustees, 
who  when  so  appointed  by  her  shall  have  fall  power 
and  authority  to  execute  and  perform  all  the  trusts 
and  powers  given  and  granted  to  the  said  John  Miller 
as  trustee  of  the  said  Elizabeth  Ege  in  as  full  and 
ample  a  manner  as  the  said  John  Miller  as  trustee  of 
the  said  Elizabeth  Ege  might  or  could  have  done  in 
his  lifetime/' 

Plaintiffs  then  proved  that  Elizabeth  Ege  died 
December  6,  1848,  that  her  husUnd  George  Ege 
died  February  11,  1868,  and  that  plainlifl's  were 
the  children  and  heirs-at-law  of  said  Elizabeth. 
Plain  tiffs  also  proved  that  on  June  3,  1815,  the 
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dny  after  the  execution  of  the  deed  of  trust, 
Michael  Ec^e  liad  executed  and  acknowledged  to 
his  sons  George,  Peter,  and  Michael,  Jr.,  deeds 
in  severalty  for  his  remaining  lands  not  included 
in  the  deed  of  trust.  That  George  and  Peter  re- 
fused to  accept  their  deeds;  that  in  September, 
1816,  after  the  death  of  Michael  Ege,  Sr.,  parti- 
tion was  made  of  his  real  estate,  in  which  parti- 
tion the  land  described  in  the  deed  of  trust  was 
not  included,  and  that  George  Ege  accepted  said 
partition,  and  received  ns  his  share  thereunder  a 
number  of  tracts  of  land  surrounding  the  land  in 
dispute  and  known  as  the  Mount  Holly  Furnace 
Estate.  Plaintiffs  also  offered  in  evidence  the 
abstract  of  title  furnished  by  defendants  under  rule 
of  Court;  this  for  the  y)urpose  of  showing  that 
defendants  admitted  title  in  Michael  Kge,  but 
claimed  under  his  son  George  Ege.  Objected  to. 
Objection  sustained.     Exception. 

Defendants,  in  order  to  impeach  the  genuine- 
ness of  the  deed  of  trust,  gave  evidence  tending  to 
show  that  the  surreys  of  two  of  the  tracts  de- 
scribed in  it,  viz.,  the  Stephen  Fonlke  tract  and 
the  Moses  Foulke  tract,  overlapped  or  interfered 
\rtth  each  other;  that  another  of  the  tracts  de- 
scribed by  it  and  called  therein  the  "George  Ege" 
tract  was  identical  with  a  tract  called  the  James 
Love  tract,  which  was  included  in  the  inquest  of 
partition,  and  in  the  undelivered  deed  of  Michael 
E;,'e  to  George  Ege,  of  Jutrt  3,  1815;  that  the 
courses  and  distances  of  this  George  Ege  tract  as 
described  in  the  deed  of  trust  of  June  2,  1815, 
were  identical  with  those  of  the  survey  returned 
to  the  land  ofiBce,  which  survey  was  not  made  until 
1844,  and  that  these  courses  and  distances  could 
not  have  been  made  up  from  the  lines  of  the  ad- 
joining surveys.  (The  Court  afterwards  in  the 
charge  called  the  attention  of  the  jury  to  the  fact 
that  the  survey  of  the  land  in  dispute  was  not 
made  until  about  the  same  time  as  the  George 
Ege  tract,  yet  that,  with  the  exception  of  a  single 
line,  it  was  identical  with  the  description  con- 
tained in  a  deed  dated  in  1795,  the  validity  of 
which  was  not  questioned.) 

Defendants  to  prove  title  in  themselves  gave 
in  evidence  a  judgment,^. /a.  and  levy  by  the 
Farmers  and  Mechanics'  Bunk  of  Philadelphia 
against  George  Ege;  an  amicable  condemnation 
thereunder,  given  by  George  Ege,  of  the  Mount 
Holly  furnace  estate  described  by  its  outside 
boundaries  which  included  the  Moses  Foulke  tract 
now  in  dispute;  a  sale  of  said  estate  by  the 
sheriff;  a  sheriff's  deed  therefor  to  the  Farmers 
and  Mechanics'  Bank,  dated  August  20,  1838, 
and  successive  conveyances  by  which  the  title 
passed  from  the  Farmers  and  Mechanics'  Bank 
to  one  Given.  In  all  of  these  conveyances  the 
land  was  described  as  the  Mount  Holly  estate 
without  specifying  the  number  of  acres.  Defen- 
dants then  gave  in  evidence  a  deed  from  Given  to 


Kempton  of  a  number  of  tracts  of  laud,  part  of 
the  Mount  Holly  estate,  each  described  by  metes 
and  bounds,  including  a  tract  of  40  acres  and  43 
perches  which  was  a  portion  of  the  Moses  Foulke 
tract  now  in  dispute.  Also  a  deed  from  Kemp- 
ton  to  the  Mount  Holly  Paper  Co.,  defendants, 
for  the  same  land.  Defendants  then  proved  that 
they  and  those  under  whom  they  claimed  had 
continuously  since  1838  kept  inclosed  and  culti- 
vated a  field  of  about  15  acres  called  the  "old 
furnace  field,"  which  formeil  a  small  portion  of 
the  "Moses  Foulke  tract;"  that  they  had  dug 
ore  and  cut  timber  from  the  other  portions  of 
said  tract  at  intervals  during  the  same  period 
and  had  also  used  a  spring  of  water  on  said  tract 
a  short  distance  from  the  furnace  field.  It  ap- 
peared, however,  from  the  testimony  that  they 
had  taken  possession  of  and  improved  the  "old 
furnace  field"  and  dug  the  ore  from  the  other 
portions  of  the  tract  under  their  general  claim  to 
all  the  lands  lying  within  the  exterior  boundaries 
of  the  Mt.  Holly  estate  without  regard  to  the 
divisions  between  the  different  tracts  included 
therein. 

In  his  address  to  the  jury,  plaintiffs'  counsel 
proposed  to  read  as  part  of  his  argument  the 
opinion  of  the  Supreme  Court  in  the  case  of 
Kille  V,  Ege,  1  Weekly  Kotes,  500,  so  far  as 
applicable  to  the  facts  of  this  case.  Objected  to. 
Objection  sustained.     Exception. 

Plaintiffs  presented,  inter  alia,  the  following 
points : — 

(4)  Taking  all  the  evidence  given  by  the  de- 
fendants and  admitted  by  the  Court,  touching  the 
execution  of  the  deed  of  June  2,  1815,  there  is 
nothing  which  would  warrant  the  jury  in  infer- 
ring fraud  in  the  execution  and  delivery  of  said 
deed.  Answer,  We  have  submitted  this  evi- 
dence to  you,  and  it  is  for  you  to  determine  from 
all  the  evidence  in  the  cause  the  genuineness  of 
the  trust  deed.  But  we  Fay  to  you  that  the  law 
presumes  from  the  recorded  deed  as  it  appears, 
both  execution  and  delivery,  and  to  overthrow 
the  deed  the  evidence  must  satisfy  your  minds 
that  it  is  a  fraud,  or  that  it  was  never  delivered. 

(7)  There  is  nothing  in  the  deed  of  trust  of 
June  2,  1815,  to  exclude  the  surviving  husband 
of  Elizabeth  Ege  from  his  rights  as  tenant  by  the 
curtesy,  and  as  George  Kge  did  not  die  until 
1858,  and  this  suit  was  brought  in  1874,  the 
possession  shown  by  defendants  for  a  portion  of 
the  land  in  dispute  amounts  to  nothing,  aud 
plaintiffs  are  entitled  to  recover  the  whole  of  the 
land  described  in  the  writ.  Ansv)€r.  The  pur- 
pose of  the  trust  deed  is  declared  to  be  that  "  of 
promoting  the  interests  of  the  said  Elizabeth 
separate  and  apart  from  that  of  her  said  hus- 
band," and  the  language  of  the  trust  is  (here  the 
learned  Judge  quoted  the  words  of  the  deed  as 
already  set  forth).     The  trust,  it  will  be  per- 
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ceived,  is  not  only  for  the  sole  and  separate  use 
of  the  wife,  but  also  for  the  sole  and  separate  use 
of  her  heirs,  and  confera  upon  the  trustee  power 
to  sell  and  convey — the  said  Elizabeth  Ege  or 
her  heirs  consenting  and  joining — and  with 
power  in  her  to  appoint  another  trustee  or  trus- 
tees on  the  death  of  the  trustee  named  in  the 
deed.  The  intention  of  the  grantor  is  apparent 
to  our  mind,  that  the  husband  was  to  be  excluded 
from  all  interest  as  tetiant  by  the  curtesy.  We 
therefore  refuse  to  affirm  this  point,  and  say  to 
joa  that  under  the  terms  of  the  deed  George 
Ege  imd  no  curtesy. 

(10)  The  defendants  claiming  title  by  adverse 
possession  must  show  actual,  adverse,  hostile, 
and  continued  possession  fur  twenty-one  years. 
This  possession  must  be  of  land  limited  and  de- 
Gned  by  marks  on  the  ground,  showing  the  ex- 
tent of  defendants'  claim,  and  the  burden  of  proof 
is  on  the  defendants  to  show  clearly  the  line  to 
which  their  claim  extends,  by  some  designation 
of  boundary,  and  as  the  defendants  have  not 
shown  either  adverse  or  continuous  possession 
of  any  land  outside  of  the  old  furnace  field  or 
any  designation  of  boundary  outside  of  said  field, 
the  plaintiffs  are  entitled  to  a  verdict,  in  any 
event,  for  all  the  land  not  actually  included  within 
the  said  old  furnace  firld.  Answer.  Refused 
We  have  adverted  to  this  fully  iu  our  general 
charge. 

The  portion  of  the  general  charge  relating  to 
the  question  raised  by  this  point  was  as  follows : 
"  The  possession  of  an  occupant  by  a  colorable 
title  is  coextensive  with  his  title,  and  when  such 
a  one  enters  into  po^isession  by  inelosure  or  cul- 
tivation of  a  portion  of  the  lands  included  within 
the  Hues  of  a  survey,  the  law  makes  his  posses- 
sion co-extensive  with  the  bounds  of  the  survey. 
But  he  may  contract  his  passession  by  laying  out 
for  himself  new  boundaries  within  the  old  lines  of 
the  survey,  and  when  he  does  this  his  possession 
18  no  longer  coextensive  with  the  bounds  of  the 
original  survey,  but  extends  only  to  the  new 
boundaries  thus  laid  out  Then  applying  these 
principles  to  the  facts  in  this  case,  we  say  to  you 
that  the  possession  by  inelosure  and  cultivation  of 
that  part  of  the  Moses  Foulke  survey  known  as 
the  furnace  field  was  coextensive  with  the  bounds 
of  the  survey,  but  the  very  moment  new  bounda- 
ries were  defined  by  the  conveyance  of  Given  to 
Kempton  of  the  40  acres  and  the  42  perches  now 
defended  for  by  the  Mount  Holly  Pni)er  Co.,  and 
which  includes  the  furnace  field,  that  very  mo- 
ment the  possession  was  drawn  in  from  the  outer 
lines  to  the  lines  of  the  new  boundary,  and  thence- 
forth all  that  part  of  the  Moses  Foulke  survey 
outside  the  boundaries  of  the  land  claimed  by  the 
Mt.  Holly  Paper  Co.  passed  from  the  defendants' 
possession." 

Defendants  presented,  tnicr  cUa,  the  following 
point;} : — 


(1)  If  the  jury  believe  that  the  defendants  and 
those  under  whom  they  claim  have  been  in  open, 
notorious,  and  hostile  possession  of  any  part  of 
the  tract  of  land  claimed  in  this  suit  by  inelosure, 
cultivation,  or  residence,  claiming  the  whole  tract 
as  their  own,  under  a  color  of  title,  for  a  period  of 
twenty-one  years  and  upwards,  then  the  plaintiiTs 
are  not  entitled  to  recover  said  tract  or  any  part 
thereof.  Answer.  The  evidence,  we  think,  clearly 
establishes  the  fact  that  the  defendants  and  those 
under  whom  they  claim,  have  had  the  actual,  ad- 
verse, visible,  notorious,  hostile,  and  continued 
possession,  by  inelosure  and  cultivation,  of  the 
40  acres  and  42  perches,  defended  for  by  the  Mt. 
Holly  Paper  Company,  for  the  period  of  twenty- 
one  years  next  preceding  the  14th  of  August, 
1874,  the  time  of  bringing  this  action,  and  if  the 
evidence  so  satisfies  yon  that  the  defendants  and 
those  under  whom  they  claim  have  held  such  ad- 
verso  possession,  for  the  period  of  twenty-one 
years  next  preceding  the  time  of  bringing  this  suit, 
of  the  40  acres  and  42  ]>erches,  then  they  should 
recover  for  that  much.  There  can  be  no  recovery, 
generally,  for  the  defendants  unless  you  find  as  a 
fact  that  the  deed  of  trust  to  Elizabeth  Ege  was 
in  truth  never  executed  and  delivered. 

(2)  Actual  possession  of  part  of  a  tract  of 
land  claimed  under  color  of  title  by  courses  and 
distances,  is  possession  of  all  the  land  embraced 
in  such  courses  and  distances,  and  if  the  jury 
believe  that  part  of  the  Moses  Foulke  tract  has 
been  actually  possessed  and  cultivated  by  the  de- 
fendants, or  those  under  whom  they  claim,  con- 
tinuously under  color  of  title  for  thirty  years 
prior  to  the  bringing  of  this  suit,  then  their  ver- 
dict must  be  for  the  defendants  for  the  amount  of 
land  so  held  by  courses  and  distances  under  color 
of  title.  Answer.  This  point  is  answered  in  the 
affirmative,  with  this  qualification,  however :  that 
the  defendants  can  recover  no  more  than  the  40 
acres  and  42  perches  described  and  embraced 
within  the  boundary  of  the  Mount  Holly  Paper 
Company,  unless  you  find  that  the  trust  deed  to 
Elizabeth  Ege  was  in  truth  never  executed  and 
delivered. 

Verdict  for  plaintiffs  against  Medlar,  Roberts, 
and  Ward  for  the  land  described  in  the  praecipe, 
except  the  40  acres  and  42  perches  claimed  by  the 
Mount  Holly  Paper  Co.  Judgment  thereon. 
Plaintiffs  took  this  writ,  assigning  for  error  the 
admission  of  the  Mount  Holly  Paper  Co.  to  de- 
fend for  part  of  the  lands,  the  rejection  of  the 
abstract  of  title  when  offered  in  evidence,  the  re- 
fusal to  allow  the  opinion  of  the  Supreme  Court 
in  Kllle  v.  Ege  to  be  read  to  the  jury,  and  the 
answers  to  the  points  given  above. 

S.  Hepburn  and  5.  Ilq^jburn,  Jr.,  for  plaintiffs 
in  error. 

(1)  The  Mount  Holly  Paper  Co.  having 
joined  as  defendants  after  a  general  pica  of  not 
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gniltj  had  been  filed,  and  baving  defended  on  the 
ground  of  the  forpery  of  the  deed  of  June  2, 
1815,  which  covered  the  whole  tract,  onghtnoi 
to  have  been  allowed  to  limit  their  defence  to  the 
40  acres  and  42  perches. 

Jones  V.  Hartley,  3  Wh.  191. 

(2)  As  to  evidence  of  frsud  or  forgery  of  the 
deed  of  June  2,  1815.  In  Howard  Express  Com- 
jmny  v.  Wile  (14  Sm.  201),  this  Court  says,  where 
there  is  any  evidence  which  alone  would  justify 
an  inference  of  the  disputed  fact,  it  must  go  to 
the  jury.  But  where  a  Court  should  say  that 
there  is  not  evidence  sufficient  to  authorize  the 
inference,  they  should  not  admit  it.  When  the 
evidence  ofifered  to  set  aside  a  deed  is  not  such  as 
would  justify  a  Chancellor  in  de('reeii:g  its  can- 
cellation, the  Court  should  withhold  it  from  the 
jury. 

MpfchantB*  Bank  r.  State  Bank,  10  Wall.  662. 
Dt?au  V.  Fuller,  4  Wr.  474. 

In  the  present  case  the  ohject  of  the  testimony 
was  to  prove  the  forgery  of  the  trust  deed,  and 
we  submit  there  is  not  a  single  fact  that  justifies 
such  an  inference, 

(3)  As  to  the  cnrtesy  of  George  Ege.  Since 
Morgan  v.  Morgan  (5  Madd.  Ch.  408),  the 
English  authorities  have  been  uniform  in  holding 
that  curtesy  is  incident  to  equitable  as  well  as 
legal  estates,  and  the  decisions  of  our  own  Su- 
])reme  Court,  as  well  as  our  Acts  of  I^egisiature, 
have  carefully  preserved  to  the  husband  this 
right.  That  a  husband  has  curtesy  in  an  estate 
settled  to  the  separate  use  of  his  wife,  was  ex- 
pressly decided  in  Dubs  v.  Dubs  (7  Casey,  149). 
and  this  was  iu  accordance  with  the  principles 
laid  down  in — 

Faries'  Appeal,  11  Harris,  30. 

Van  Rensselaer  v.  Dnnkin,  12  Harris,  252. 

Talbot  r.  Calvert,  12  Harris.  329. 
If  Mrs.  Ege  had  an  equitable  fee  simple  in  the 
lands  in  suit,  her  husband  had  curtesy,  notwith- 
standing a  contrary  intent  manifested  by  the  deed 
of  trust,  since  the  incidents  of  an  esUte  are  en- 
grafted on  it  by  law,  and  are  upheld  even  iu  dis- 
regard of  the  settlor's  intention. 

Thornton's  Kx'ra  v.  Krepps,  1  Wr.  .393. 

(4)  As  to  the  Statute  of  Limitations.  There 
could  not  be  an  entry  by  color  of  title  on  a  por- 
tion of  an  unknown  tract,  so  as  to  cover  the 
whole  of  it.  If  defendants  did  not  know  that 
there  was  such  a  tract  as  the  "Moses  Foulke" 
tract,  how  could  their  pedal  possession  of  a  cor- 
ner of  it,  believing  that  such  corner  belonged  to  the 
Mt.  Holly  estete,  extend  their  title  to  the  limits 
of  the  survey  f  The  adverse  possession,  to  have 
availed  defendants,  must  have  been  an  actual  pos- 
session within  defined  lines,  marked  upon  the 
ground,  up  to  which  the  adverse  possessor 
claimed. 

Ainent  r.  Wolf,  9  Ca^ey,  331. 

(5)  As  to  the  right  to  read  to  the  jury  the 


opinion  in  Kille  u  Ege.  In  Good  v.  Mylin  (1 
Harris,  588),  the  opinion  sought  to  be  used  had 
been  delivered  in  a  reversed  case.  But  in  a  case 
where  the  judgment  of  the  Court  below  has  been 
offirmedf  the  same  reasoning  does  not  apply,  aud 
counsel  should,  therefore,  have  been  allowed  to 
read  the  opinion  to  the  jury. 

John  Eoy9  and  Lemuel  Todd  (A.  B.  Sharpe 
with  them),  contra. 

(1)  The  plaintiflfe  were  not  taken  by  surprise, 
nor  in  any  respect  injured,  by  the  admission  of 
the  Mt.  Holly  Paper  Co.  as  defendants.  The 
latter  had  the  right  to  limit  its  defence  to  a  por- 
tion of  the  tract,  and  the  Court  had  the  power  to 
mould  the  verdict  accordingly. 

(2)  The  verdict  of  the  jury  established  the 
gen  u  ineness  of  the  trust  deed,  and  if  there  were  any 
errors  in  the  Court's  rulings  on  that  branch  of 
the  case,  they  were  harmless  errors,  and  did  the 
plaintifls  no  injury. 

(3)  It  is  conceded  on  all  hands,  in  Morgan  v. 
Morgan,  supra,  and  in  Bennett  v.  Davis  (2  Pr. 
Will.  316),  that  where,  upon  a  devise  to  the 
separate  use  of  the  wife,  there  is  a  dear  intention 
that  the  husband  is  to  have  no  interest^  but  the 
same  is  to  be  for  the  wife  and  her  heirs,  a  Court 
of  Chancery  will  bar  the  husband  of  his  curtesy. 

Cochran  v.  O'Hern,  4  W.  &  S.  99. 

Siokes  t;.  McK«fbbin,  1  Harris,  2b'8. 

Rigler  v.  Cloud,  2  Harris,  3t>3. 
In  the  present  case,  the  power  of  sale  given  to 
the  trustee  with  the  consent  of  the  wife  shows  that 
it  was  the  clear  intention  to  exclude  all  interest 
of  the  husband,  and  this  distinguishes  the  case 
from  Dubs  v.  DubsCi  C.  154),  in  which  all  power 
of  sale  was  expressly  taken  away. 

(4)  The  tract  of  land  iu  dispute  formed  a  part 
of  the  Mt.  Holly  estate.  The  Farmers  and  Me- 
ehanics'  Bank  purchased,  at  sherifi^s  sale,  this  Mt. 
Holly  estate,  in  ignorance  of  the  previous  con- 
veyance of  this  portion  of  it.  Their  eutry  was  by 
color  of  title. 

McCall  V.  Neel7,  3  Watts,  72. 

Green  v.  Eelluin,  11  Harris,  254. 

Wilson  V.  Howser,  2  Jones,  109. 
And  being  under  color  of  title,   they  were 
legally  and  constructively  in  possession  of  the 
whole  Mt.  Holly  estate,  of  which  the  lauds  in  dis- 
pute formed  a  part. 

Kite  p.  Brown,  6  Barr,  291. 

Baker  v.  Findlay,  8  Harris,  163. 

Burke  v,  Hammond,  2d  8m.  172. 

6u-qaehanua  R.  H.  Co.  v.  Quick,  18  Sm.  197. 
By  the  Act  of  22  April,  1»5G  (Purd.  Dig.  930, 
pi.  13),  adverse  possession  for  the  period  of  thirty 
years  is  an  absolute  bar  to  all  claims,  even  as  to 
persons  who  were  under  disabilities  during  the 
running  of  the  period.  Defendants  having  maiu- 
tained  adverse  possession  for  thirty-six  years, 
their  title  cannot  now  be  disturbed. 

Pratt  V,  Kby.  17  Sm.  396. 

Hunt  V.  Wall,  25  bm.  416. 
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Under  t]ie  4th  section  of  the  Act  of  26  March, 
1785  (Pnrd.  Dij?.  928,  pi  5),  a  claimant  who  is 
under  a  disability  at  the  time  his  right  accrued, 
lias  ten  years  after  the  removal  of  the  disability 
in  which  to  bring  suit.  In  the  present  case, 
therefore,  the  plaintiffs  could  only  bring  suit 
within  ten  years  after  the  death  of  George  Ege. 
Hearj  v.  Carson,  9  Sm.  297. 

Oct.  9,  1876.  The  Court.  On  the  second 
day  of  June,  1815,  Michael  Ege,  the  elder,  being 
the  owner  of  some  eighty-seven  tracts  of  land, 
situated  along  the  South  Mountain,  in  the  coun- 
ties of  Cumberland  and  Adams,  executed  a  deed, 
ill  trust,  embracing,  tJiler  alia,  the  land  in  dis- 
pute, to  John  Miller,  for  the  use  of  Elizabeth, 
wife  of  George  Ege,  one  of  the  sons  of  the  gran- 
tor. On  the  next  day  (June  3)  he  executed  for 
his  three  sons,  George,  Michael,  and  Peter,  sev- 
erally, deeds  embracing  all  the  land  remaining  of 
the  said  eighty-seven  tracts,  not  included  in  the 
trust  deed  above  mentioned.  The  deed,  preimred 
for  George,  was  intended  to  convey  all  those 
tracts  "  comprising  the  Holly  Iron  Works' 
Estate."  George  and  Peter  refused  to  accept  of 
the  deeds  thus  executed  to  them  ;  hence,  on  the 
death  of  Michael  Ege,  Sr.  (August  31,  1815), 
the  lands  recited  in  those  deeds  remained  undis- 
posed of.  In  September,  of  the  following  year, 
partition  was  made  in  due  form  of  the  fifty-nine 
tracts  remaining  to  the  estate  of  Michael  Ege, 
and  those  included  in  and  designated  as  the 
"Moont  Holly  Estate"  were  accepted  by,  and 
confirmed  to,  George  Ege,  under  whom  the  de- 
fendants claim  title.  This  estate,  so  accepted  by 
George,  was  clearly  defined  in  the  proceedings  of 
partition;  and  as  those  proceedings  were  con- 
ducted by  parties  of  intelligence,  of  full  age,  and 
under  the  direction  of  eminent  counsel,  the  prob- 
abilities of  mistake  are  excluded.  (  Vide  Kiile  u 
Ege,  1  Weekly  Notes,  600.) 

The  Moses  Foulke  tract,  now  in  controversy, 
was  not  one  of  those  included  in  the  partition, 
and  could  not,  therefore,  have  been  one  of  those 
assigned  to  George  Ege.  It  follows  that  the 
sale  by  the  sheriff,  ia  1838,  of  the  Mount  Holly 
Estate,  as  the  property  of  George  Ege,  to  the 
Farmers  and  Mechanics'  Bank,  did  not,  and 
could  not  pass  title  to  the  land  in  controversy, 
even  though  the  parties  to  such  sale  so  intended. 

But,  it  is  argned,  and  the  Court  so  held,  that 
by  the  amicable  condemnation,  exccnted  by  George 
Ege,  on  the  23d  of  December,  1836,  this  tract, 
by  the  designation  of  outside  boundaries,  was 
included  in  the  Mount  Holly  property  ;  that  the 
sheriff's  deed,  purporting  to  convey  all  the  land 
within  such  boundaries,  gave  the  Farmers  and 
Mechanics'  Bank,  and  its  vendees,  color  of  title 
to  the  Moses  Foulke  tract,  and,  hence,  their  entry 
npoQ  part  thereof  gave  them  constructive  posses- 


sion of  the  whole,  the  continuance  of  which,  for 
twenty-one  years,  made  them  a  perfect  title  by 
the  statute  of  limitations.  This  would  be  correct 
if  (1)  the  description  in  the  condemnation  and 
deed  necessarily  included  the  land  in  suit,  and  the 
party  purchasing  honestly  believed  that  the 
sheriff's  sale  did  pass  the  title  to  such  land. 
If  (2)  the  bank,  or  its  vendees,  did  enter  upon 
and  claim  this  Moses  Foulke  tract  eo  nomine. 
But,  in  the  first  place,  it  was  assuming  too  much 
to  take  for  granted  the  first  part  of  this  propo- 
sition. It  is  true  that  this  land  lay  within  the 
outer  lines  of  the  Mount  Holly  Estate,  as  described 
in  the  amicable  condemnation,  but  so  also  did 
the  Michael  Ege  and  William  Cox  tracts,  and, 
perhaps,  several  others  of  the  trust  estate.  It  is, 
however,  going  a  great  way  to  suppose,  in  the 
face  of  the  fact  that  an  accurate  description  of 
the  Mount  Holly  pro|>erty  was  of  record,  that 
the  intention  of  George  Ege  was  to  include  all 
this  territory  in  the  levy,  or  that  the  agents  of 
the  bank  supposed  that,  by  the  sheriff's  sale,  they 
got  title  thereto.  If,  however,  it  was  known,  or 
ought  to  have  been  known,  that  that  sale  did  not, 
in  fact,  embrace  the  Moses  Foulke  tract,  then  the 
purchaser  acquired  no  color  of  title ;  for,  as  is 
said  by  Gibson,  C.  J.,  in  McCall  v.  Neely  (3 
Watts,  72),  "An  entry  is  by  color  of  title  when 
it  is  made  under  a  bona  fide  and  not  pretended 
claim  of  title  existing  in  another."  Whether  the 
circumstances  warranted  the  defendants'  vendors  \ 
in  supposing  they  had  acquired  title  by  the  sher* 
ifi^s  sale,  was  a  question  not  for  the  Court 
but  for  the  jury.  But  suppose  they  had  color  of 
title,  then  was  it  definite  or  indefinite  ?  Was  it 
to  the  Moses  Foulke  tract  eo  nomine,  or  was  it 
general,  embracing,  without  particular  definition, 
all  the  lands  within  the  Mount  Holly  property  f 
If  it  were  the  former,  then  might  the  possession 
of  the  defendants  be  extended,  constructively,  to 
the  whole  tract ;  if  the  latter,  that  possession 
must  be  confined  to  the  actual  work  on  the 
ground.  It  is  n  ot  to  be  forgotten  that  mere  color 
of  title  is  valuable  only  so  far  as  it  indicates  the 
extent  of  the  disseisor's  claims  ;  if  it  fails  in  this 
it  fails  altogether.  (Barnhat  v.  Petti t,  10  Harr. 
135) 

The  question  then  recurs :  Did  those  from 
whom  the  defendants  derive  title  enter  upon  this 
laud  claiming,  by  virtue  of  their  title,  to  the  lines 
of  the  Moses  Foulke  tract  i  If  they  did  so  claim 
the  evidence  fails  to  show  it.  On  the  other  hand, 
it  is  said  by  Frederick  C.  Kropff,  who,  at  one 
time,  with  Paul  D.  Geisse,  owned  the  Holly 
Estate,  that  they  knew  nothing  of  the  Moses 
Foulke  survey,  but  dug  ore  and  cut  timl)er  where 
it  suited  them  over  the  whole  estate.  From  this 
testimony,  it  is  manifest  that  the  claim  was 
general  to  all  the  lands  lying  within  the  external 
lines  of  the  Mount  Holly  property,  without  re- 
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gard  to  internal  tracts  or  divisions,  and  that  it 
was  under  this  general  claim  the  bank  and  its 
vendees  entered  into  the  possession  of  and  held 
the  furnace  fields.  We  need  hardly  say  that  it 
is  not  possible  for  an  indefinite  claim,  such  as 
this,  to  carry  the  right  of  the  disseisor  beyond 
his  mere  pedis  possessio.  Thus,  under  the  evi- 
dence, as  we  now  have  it  before  us,  the  contro- 
versy is  narrowed  down  to  that  part  of  the  prem- 
ises which  the  defendants  and  their  vendors  have 
had  in  actual  possession.  Whether  they  can  hold 
even  this,  depends  upon  the  time  when  the  stat- 
ute of  limitations  began  to  run  against  the  plain- 
tiffs' right  of  entry.  The  plaintiffs  claim  as 
heirs-at-Iaw  of  Elizabeth  Ege,  the  wife  of  George, 
by  virtue  of  the  deed  of  trust  executed  to  John 
^liiler,  for  her  use,  by  Michael  Ege,  Sr.,  whilst 
the  defendants  claim  under  George  Ege.  Now 
it  is  obvious  that  if,  as  the  plaintiffs  contend, 
George  had  an  estate  in  curtesy  in  the  lands 
thus  conveyed  to  his  wife,  the  right  of  entry  did 
not  accrue  to  them  until  his  death,  and  hence 
the  statute  could  not  begin  to  run  before  that 
period.  (Gernet  v.  Lynn,  7  Gas.  94  ;  Shallen- 
bergeru  Ash  worth,  1  Gas.  152;  Crowu.  Knight- 
linger,  Ibid.  343.)  It  is  alleged  that  the  Act  of 
1856  has  introduced  a  different  rule.  Such,  how- 
ever, is  not  the  case.  That  Act  does  but  affect 
the  former  rule  as  to  persons  of  unsound  mind, 
married  women,  and  minors,  who,  previously 
thereto,  had  ten  years  after  the  removal  of  their 
several  disabilities  within  which  to  bring  suit 
against  such  as  might  have  intruded  upon  their 
right  of  entry ;  now,  however,  by  the  statute  above 
mentioned,  the  lapse  of  thirty  years  from  the  time 
when  such  right  of  entry  has  accrued  bars  their 
right  of  action,  though  the  disabilities  therein  re- 
ferred to  be  not  removed.  (Ilunt  v.  Wall,  25  P.  F. 
S.  413.)  It  will  be  observed,  however,  that  the 
right  of  action  in  such  persons  is  presupposed, 
for  the  time  runs  from  the  i)eriod  when  the  right 
of  entry  begins,  but  where  this  right  does  not 
exist  no  action  lies,  and  hence  the  statute  can 
have  no  effect.  So,  in  the  case  in  hand,  to  say 
that  the  statute  shall  run  from  a  date  when  the 
heirs  of  Elizabeth  Ege  had  no  right  of  entry,  and 
consequently  no  right  of  action,  is  to  say  that 
they  might  be  barred  of  such  riglit  by  no  default 
of  their  own,  and  without  the  possibility  of 
remedy.  If,  then,  George  Ege  was  tenant  by  the 
curtesy,  the  defendants,  holding  under  him, 
could  not  be  disturbed  in  the  oocupancy  of  the 
premises  until  his  death.  From  that  period  the 
right  of  entry  vested  in  the  plaintiffs,  and  from 
that  period  only  did  the  statute  begin  to  run 
against  them. 

That  George  Ege  had  curtesy  in  this  property 
is  not  doubtful.  The  estate  conveyed  to  Eliza- 
beth was  a  fee ;  whether  legal  or  equitable  matters 
not,  as  at  law,  in  cither  case,  curtesy  attaches  as 


an  incident.  Unless,  therefore,  there  is  some- 
thing in  the  grant  which  clearly  exhibits  an  in- 
tent to  exclude  the  husband's  right,  equity  will 
not  interfere  to  annul  the  legal  intendment. 
(Cochran  v.  O'llern,  4  W.  &  S.  95;  Stokes  v. 
McKibbin,  1  liar.  2G7.)  We  discover  no  such 
intent  in  the  deed  before  us.  The  expressions 
therein  contained,  such  as,  "  For  the  purpose  of 
promoting  the  interest  of  said  Elizabeth,  separate 
and  apart  from  that  of  her  said  husband,"  and 
"  To  and  for  her  and  their  sole  and  separate  upe 
and  benefit,"  are  but  the  ordinary  terms  used  in 
such  instruments,  and  import  no  intention  to 
strip  the  husband  of  his  curtesy.  That  no  such 
intent  existed  in  the  mind  of  Michael  Ege  is 
further  obvious,  from  the  fact  that  he  makes  no 
provision  to  prevent  the  management  or  pro- 
ceeds of  the  estate  from  passing  into  the  hands 
of  George.  The  duties  of  the  trustee  are  purely 
passive,  except  he  might  be  directed  to  sell  by 
the  wife ;  but,  even  in  that  event,  he  could  not 
control  the  disposition  of  the  proceeds,  for  they 
were  to  pass  to  her  absolutely  and  unshackled  by 
any  condition  or  restriction  whatever.  Almost 
of  necessity,  the  management  of  this  estate  passed 
iffto  the  hands  of  the  husband,  and  liad  it  been 
sold,  there  was  nothing  to  prevent  her  making  a 
gift  to  him  of  the  whole  proceeds.  So,  in  case 
of  her  death,  he  would  be  entitled  to  a  share 
thereof  under  our  intestate  laws.  There  being 
nothing,  then,  in  the  deed  of  trust,  impairing  the 
husband's  rights,  or  altering  the  statutory  order 
of  descent,  an  estate  by  the  curtesy  must  be  taken 
to  have  vested  in  George  Ege.  (Dubs  v.  Dubs, 
7  Ca.  149.)  It  is  supposed  that  the  power  of 
sale,  found  in  the  trust  deed,  operates  against 
this  conclusion  ;  but  as  that,  of  itself,  does  not 
work  a  conversion,  or  alter  the  character  of  the 
estate  granted,  we  cannot  understand  bow  it 
could  be  made  to  destroy  one  of  the  incidents 
thereof.  The  execution  of  the  power  might  have 
had  such  an  effect,  but  not  the  power  unexecuted. 
We  think  the  plaintiffs'  fourth  point  should 
have  been  affirmed.  The  evidence  of  the  execu- 
tion of  the  deed  of  trust  is  direct  and  positive. 
The  lands  which  it  purports  to  convey,  were  not 
included  in  the  proceedings  in  partition  ;  it  ap- 
pears to  have  been  duly  acknowledged  before  com- 
petent authority,  and  probate  was  made  of  it  by 
George  D.  Foulke,  the  subscribing  witness,  only 
a  few  days  before  it  was  recorded.  Without  an 
attempt  to  impeach  directly  this  testimony,  we 
cannot  see  how  the  fact  that  the  identity  of  the 
George  Ege  tract  as  described  in  the  deed  of 
trust,  with  the  James  Love  tract  as  described 
in  the  partition,  can  have  the  effect,  even  re- 
motely, to  prove  the  forgery  of  the  deed  of  trust 
At  l)est  it  exhibits  a  mistake  made,  not,  indeed, 
by  Michael  Ege,  for  this  deed  conveyed  the  land 
without    regard  to   whether  it  was  known  as 
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Qeorp^e  Ege  or  James  Love,  but  by  Tctcr  Ege 
and  those  who  conducted  the  partition  ;  and  it  is 
rather  singular  that  snch  a  mistake  should  be 
used  to  impeach  the  deed  of  the  ancestor  made  in 
tlie  preceding  year.  The  proposition  has  the 
effect,  not  only  to  cure  a  party's  own  mistake, 
but  to  make  it  evidence  in  his  own  favor.  So 
the  force  of  the  fact  of  the  identity  of  tlie  courses 
ai\d  distances,  set  forth  in  the  deed  of  1815,  with 
those  in  the  return  of  survey  made  by  Davidson 
in  1845,  is  completely  nullified  by  the  other  fact, 
stated  in  the  charge  of  the  Court,  that  the  same 
description,  with  the  exception  of  a  single  line, 
is  to  be  found  in  the  deed  of  Stephen  Foulke  to 
Kittera,  Jugo  &  Boyd  in  1795.  In  view  of  all 
the  circumstances  of  this  case,  we  think  that  the 
evidence  of  the  fraudulent  making  of  this  deed, 
after  the  survey  of  1845,  is  so  slight  that  it  ought 
not  to  have  been  submitted  to  the  jury. 

Ordinarily  an  abstract  of  title,  filed  by  either 
party,  under  a  rule  of  Court,  would  be  evidence; 
for  its  principal  design  is  to  relieve  the  case  of 
the  proof  of  such  papers  and  evidences  of  title  as 
maj  therein  be  admitted.  Not  only  are  the  par- 
ties thus  relieved  of  the  preparation  of  unneces- 
sary testimony,  but  the  public  business  is  expe- 
dited. Perhaps,  as  the  plaintiffs  bad  in  evidence 
all  that  by  the  abstract  was  admitted,  the  ruling 
was  harmless;  nevertheless  it  would  have  beeu 
proper  to  have  sustained  their  offer. 

Under  the  ninth  section  of  the  Act  of  March 
21,  1772,  the  Mount  Holly  Paper  Company,  as 
landlord  of  the  defendants,  was  [)roperly  admitted 
of  record  to  defend  for  the  laud  covered  by  its 


It  was  right  to  refuse  to  permit  the  opinion  of 
the  Supreme  Court  to  be  read  to  the  jury.  (Good 
v.  Mylin,  1  liar  538  ) 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Gordon,  J.  Williams  and  Pax- 
son,  JJ.,  absent.     Suarswood,  J.,  did  not  sit. 

[As  to  t«nancy  by  curtesy,  in  an  estate  settled  to 
the  separate  use  of  a  married  woman,  see  Moore  t*. 
Webster,  Law  Rep.,  3  Eq.  2G7 ;  Appleton  r.  Rowley, 
Law  Rep  ,  8  £q.  139.] 


May.  ne,  101.  May  12.  1876. 

Killa  and  Wharton  v.  Ege  at  al. 

Action  for  mesne  profits — Conclusiveness  of 
prior  action  and  judgment  in  ejectment — 
Measure  of  damages — Evidence — Valuable 
improvements — Am£ndment — Addition  to  suit 
of  parties  not  connected  with  original  parties 
— Not  authorizedhy statutes — Rights  oj parties 
so  added —  When  action  commences  as  to  them 
—  What  constitutes  the  record  of  a  suit. 

Where,  after  one  yerdict  in  ejectment,  the  snccess- 
fal  party  brings  suit  for  mesne  profits  of  the  land  fur  a 


\  period  prior  to  the  commencement  of  the  action  of 

I  ejectment,  the  defendant  is  not  estopped,  either  by  the 

I  judgment  in  said  action  of  ejectment  or  by  any  of  the 

proceedings  ther*  in,  from  setting  np,  as  to  pnch  prior 

time,  the  same  title  which  was  unsnccessfully  relied 

on  by  him  in  said  ejectment  snit. 

In  such  an  action  testimony  of  an  expert,  as  to  the 
value  of  the  land  before  and  after  certain  improve- 
ments had  been  placed  upon  it  by  defendant,  is  com- 
petent evidence  to  show  the  value  of  such  improve- 
ments. 

In  an  action  for  mesne  profits  plaintiff  proved  that 
defeud'int  while  in  po8se8:$ion  had  leased  a  portion  of 
the  laud  for  fifteen  years,  reserving  an  annual  rent  of 
$2000,  and  a  royalty  on  ore  mined  ;  that  no  ore  had 
beeu  mined  by  the  lessees,  but  they  had  paid  to  defen- 
dant the  first  year's  rent  when  plaintiff  recovered  pos- 
session of  the  land  under  a  judgment  in  ejectment: 

Held  (reversing  the  judgment  of  the  Court  below), 
that  as  defendant,  by  hid  eviction  and  consequent 
failure  to  fulfil  his  covenants  in  the  lease,  had  been 
rendered  liable  to  an  action  by  the  lessees,  the  plaintiff 
was  not  entitled  to  recover  from  him  the  whole  sum  of 
$2000,  as  compensation  for  his  occupation  of  the  land. 

If,  subsequent  to  the  commencement  of  a  suit,  addi- 
tional plaintiffs,  strangers  in  title  to  the  original  par- 
ties, are  added,  the  action  commences  as  to  them  only 
from  the  time  when  their  names  were  put  on  the  re- 
cord. 

SembU,  that  the  statutes  of  Pennsylvania  relating  to 
amendments  do  not  authorize  the  addition  of  parlies 
to  a  suit,  who  are  not  connected,  either  in  person  or 
title,  with  the  original  parties  thereto. 


Error  to  the  Common  Pleas  of  Camberland 
County. 

Trespass  by  Caroline  Ege  et  al.^  beirs  of  Eliza- 
beth Ege,  deceased,  against  Charles  Wharton  and 
John  T.  Kille,  to  recover  mesne  profits  of  a  tract 
of  land,  known  as  the  **  Cox  tract,"  recovered  by 
plaintiffs  from  defendants  in  an  action  of  eject- 
ment. 

On  the  trial  (before  Herman,  P.  J.),  plaintiffs 
offered  in  evidence  the  "  record  and  proceedings" 
of  said  ejectment  suit,  by  which  it  appeared  that 
the  action  was  commenced  June  7,  1872,  by  the 
heirs  of  William  Cox,  who  were  subsequently 
nonsuited  ;  that  afterwards  on  April  24,  1874, 
the  heirs  of  Elizabeth  Ege  were  added  to  the 
record  as  plaintiffs,  who  on  October  16,  1874, 
recovered  a  verdict  for  the  land  ;  that  the  judg- 
ment entered  on  this  verdict  was  affirmed  by  the 
Supreme  Court  in  Kille  v,  Ege  (reported  1 
Weekly  Notes,  500),  and  that  under  said  judg- 
ment plaintiffs  were  put  iu  possession  of  the  land 
Octoljer  26,  1874. 

Plaintiffs  further  gave  evidence  that  defendant 
Kille  hud  leased  a  portion  of  said  land  to  Ginter- 
man  et  aL,  and  another  portion  to  Lanigan ;  that 
he  and  his  lessees  had  taken  from  the  land  be- 
tween November,  1869,  and  September  30,  1874, 
27,531  tons  of  iron  ore ;  that  he  had  received 
from  sales  of  ore  $3950.58,  and  from  royalties 
from  said  tenants  $12,950.64 ;  that  he  had  leased 
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seventy-five  acres  of  land  to  Seyfert,  McManus  &  I  the  improvements  for  mining  ore  erected  on  it* 


Co.  for  fifteen  years  from  January  30,  1873,  at 
an  annual  rent  of  $2000,  and  a  royalty  on  ore 
mined;  that  under  this  lease  no  ore  had  been 
mined,  but  that  said  Killehad  received  one  year's 
rent  ($2000). 

Defendants,  in  order  to  show  title  in  themselves 
prior  and  up  to  the  bringing  of  the  action  of 
ejectment,  offered  in  evidence  proofs  of  the  same 
titl6  which  they  had  relied  on  in  the  ejectment 
suit  (see  1  Weekly  Notes,  500).  PlaintiflFs 
objected  on  the  ground  that  the  record  of  the 
ejectment  suit  showed  that  the  validity  of  this 
title  had  been  passed  upon  in  that  suit,  and  de- 
cided against  the  defendants.  Objection  sustained 
and  offer  overruled.     Exception. 

Defendants  then  offered  to  prove  that  the  leases 
to  Ginterman  et  al.  and  to  Lanigan  included 
land  not  recovered  in  the  ejectment,  on  which 
were  situated  slush  ponds  and  a  railway,  to  be  | 
followed  by  evidence  showing  that  the  use  of  this 
land  increased  the  value  of  the  ore  taken  from 
plaintiffs'  land  ;  this,  for  the  purpose  of  decreas- 
ing the  amount  of  profits  claimed  by  plaintiffs. 
Objected  to  by  plaintiffs,  because  the  value  of 
the  ore  taken  from  their  land  could  not  be  dimin- 
ished by  showing  that  defendants  used  a  portion 
of  their  own  property  to  wash  or  carry  the  ore 
away.     Objection  sustained.     Exception. 

Defendants  then  gave  evidence  to  show  that 
the  land  leased  to  Seyfert,  McManus  &  Co. 
was  not  part  of  the  land  recovered  in  the  eject- 
ment suit,  bat  was  on  the  Lewis  Foulke  tract 
(see  draft,  1  Weekly  Notes,  601),  and  that  the 
line,  known  as  the  "  red  marked  line"  or  "  Pine- 
grove  line,"  which  plaintiffs  claimed  to  be  the 
boundary  between  their  tract  and  the  Lewis 
Foulke  tract,  was  not  the  true  boundary.  Two 
of  defendants'  witnesses  (John  Evans  and  David 
Peelor)  testified  that  even  if  the  "red  marked 
line"  was  the  true  boundary  there  would  only  be 
twenty  or  twenty-five  acres  of  the  Seyfert,  Mc 
Man  us  &  Co.  tract  on  plaintiff;^'  land.  Other 
conflicting  testimony  was  given  dnring  the  course 
of  the  trial  in  regard  to  the  number  of  acres  of 
the  Seyfert,  McMauus  &  Co.  tract  included  in 
plaintiffs'  land. 

Defendants  then  gave  evidence  of  buildings, 
machinery,  and  appliances  for  raining  ore  erected 
by  the  lessees,  Ginterman  et  al.  and  by  Lanigin, 
on  the  land,  and  valued  at  $17,000.  They  then 
called  one  Haskill,  who  testified  that  he  had 
known  the  country  where  the  ore  banks  leased  by 
Ginterman  et  aZ.,  and  by  Lanigan,  were  located, 
since  1838,  and  that  he  had  been  in  the  iron  and 
ore  business  since  1856.  Defendants  proposed 
to  prove  by  him  the  value  of  the  land  uf)on 
which  these  banks  were  located,  with  the  knowledge 
that  there  was  ore  in  it,  but  undeveloped,  and 
what  the  value  of  it  was  at  the  time  of  suit  with 


This,  for  the  purpose  of  showing  that  the  pro- 
perty had  been  increased  in  value  by  the  expen- 
diture of  defendants  in  developing  the  ore.  Ob- 
jected to.    Objection  sustained.    Exception. 

Defendants  presented  certain  points,  which 
wi^h  the  answers  of  the  Court  thereto  were  as 
follows: — 

(1)  The  writ  in  ejectment  to  No., 230,  August 
Term,  1872.  having  originally  been  served  in  the 
names  of  the  heirs  of  William  Cox,  deceased, 
who  were  non -suited  at  the  trial  of  the  case, 
and  a  verdict  and  judgment  in  the  case  having 
been  entered  in  favor  of  the  heirs  of  Elizabeth 
Ege,  deceased,  who  did  not  come  upon  the  record 
as  plaintiffs  until  April  24,  1874  ;  the  action  did 
not  exist  as  to  them  until  that  date.  Answer.  In 
a  general  sense  this  proposition  is  correct,  but  it 
must  be  understood  that  the  moment  the  heirs  of 
Elizabeth  Ege  came  upon  the  record  as  plaintiff's, 
they  became  engrafted  upon  the  action  as  such, 
and  all  the  legal  consequences  of  the  action  at- 
tached to  them  the  same  as  if  they  had  been  of 
the  original  plaintiffs. 

(2)  To  entitle  the  plaintiffs  to  recover  in  this 
fuction  the  mesne  profits  for  the  time  anterior  to 
the  existence  of  the  action  of  ejectment,  they 
must  show  their  title  and  the  possession  of  the 
defendants.  Answer.  This  point  is  answered  - 
in  the  affirmative,  and  we  think  the  plaintiffs  hare 
done  this.  They  have  shown  the  possession  of 
the  defendants  and  their  lessees,  from  the  fall  of 
1869,  and  have  also  shown  their  own  title  by 
the  record  and  proceedings  in  ejectment.  The 
verdict  and  judgment  in  their  favor  show  the 
recovery  of  the  title  by  the  plaintiffs,  and  the 
charge  of  the  Court  below,  the  assignments  of 
error  in  the  Supreme  Court  in  affirming  the  judg- 
ment, show  unmistakably  the  character  and  ex- 
tent of  the  title  set  up  by  the  defendants,  in  that 
trial,  to  defeat  the  plaintiffs'  recovery. 

(3)  The  verdict  and  judgment  in  the  ejectment 
areconclusive  against  the  defendants  only  from  the 
date  of  the  action  to  the  time  when  the  plaintiffs 
were  put  in  possession  of  the  property,  and  the 
evidence  or  notes  of  trial,  as  kept  by  the  Court 
in  that  case,  cannot  be  resorted  to  for  the  pur- 
pose of  seeing  what  title  the  plaintiffs  recovered 
on  or  to  show  title  in  them  before  the  action 
was  in  existence  as  to  them.  Answer.  This 
point  is  affirmed  generally.  But  where,  as  in  this 
case,  the  record  and  proceedings  in  the  ejectment 
show  unmistakably  the  same  continuous  title  in 
the  plaintiffs  down  to  the  verdict  and  judgment, 
from  a  time  anterior  to  that  for  which  mesne 
profits  are  claimed,  although  claimed  anterior  to 
the  service  of  the  writ  of  ejectment,  the  defen- 
dants will  not  be  permitted  on  the  trial  of  the 
action  for  mesne  profits  to  set  up  in  defence  the 
same  title  as  that  defeated  in  ejectment     On  the 
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trial  of  a  sabsequent  action  of  ejectment,  ft  would 
be  different.  By  the  record  and  proceedings  in 
ejectment  we  take  in  not  only  the  verdict  and 
judgment,  but  also  the  charge  of  the  Court  below, 
the  assignments  of  error  passed  upon  by  the 
Supreme  Court  and  the  opinion  of  the  Supreme 
Court,  all  of  which  we  think  should  be  taken 
notice  of  in  the  action. 

(4)  The  lease  to  Seyfert,  McManus  &  Co.,  pro- 
Tiding  for  a  rental  of  $iOOO  per  annum,  with  the 
privilege  of  taking  out  ore  therefrom  in  years 
succeeding  that  in  which  the  rent  may  be  paid, 
and  it  being  admitted  that  none  has  been  taken, 
and  if  the  lease  to  them  is  on  the  Cox  land,  the 
recovery  by  the  plaintiffs  in  the  ejectment  evicted 
Seyfert,  McManus  &  Co.,  and  made  Mr.  Kille 
liable  to  refund  the  $2000  they  paid  to  him,  and 
the  plaintiffs  cannot  therefore  hold  him  in  this 
action  responsible  for  the  amount  he  received 
from  Seyfert,  McManus  &  Co.  Amwer,  We 
cannot  answer  this  point  as  requested.  It  is 
true  that  the  recovery  by  the  plaintiffs  in  the 
ejectment  operated  as  an  eviction  of  the  tenants 
as  between  him  and  Kille,  but,  whether  or  not 
Kille  is  liable  or  may  ever  be  called  upon  to 
respond  in  damages  to  Seyfert,  McManus  &  Co. 
does  not  affect  the  plaintiffs'  rights  to  the  rental 
received  by  Kille  from  that  part  of  the  plaintiffs' 
lands  covered  by  the  lease  to  Seyfert,  McManus 
&Co. 

The  Court,  in  answer  to  certain  other  points 
presented  by  defendants,  charged  the  jury  that 
whatever  improvements  of  a  permanent  and 
valuable  character  the  defendants  or  their  lessees 
had  put  upon  th^  premises  prior  to  the  com- 
mencement of  the^ejectment  suit,  were  proper 
subjects  of  compensation  to  defendants,  and  their 
value  could  be  set  off  in  this  action ;  but  that 
defendants  were  not  entitled  to  credit  for  loose 
property  and  temporary  structures  put  and  left 
on  the  land,  and  that  it  was  for  the  jury  to  say 
whether  the  improvements  were  or  were  not  per- 
maneutly  beneficial  to  the  land;  that  improve- 
ments made  after  the  bringing  of  the  action  of 
ejectment  were  not  subjects  of  set-off,  but  that 
in  80  far  as  they  were  used  in  carrying  on  the 
mining  operations,  the  cost  of  making  and  put- 
ting them  on  the  ground  might  be  taken  into 
account  in  ascertaining  the  value  in  place  of  the 
ore  mined. 

The  Court  in  the  general  charge  said :  "  If 
yon  determine  that  the  *  red  mark^  line'  is  the 
true  eastern  boundary  of  the  Louis  Foulke,  then 
the  Cos  must  come  up  to  it,  and  this  would 
put  52  acres  of  the  Seyfert,  McManus  &  Co. 
lease  on  the  Cox.  But  if  you  determine  that 
the  true  eastern  boundary  of  the  Louis  Foulke 
is  the  line  as  located  by  Evans  80  perches 
eastward  from  the  'red  marked  line,'  then  but 
2^  acres  of  the  Seyfert,  McManus  &  Co.  lease 


would  be  upon  the  Cox.  Thus  upon  your  deter- 
mination of  the  true  eastern  boundary  of  the  Louis 
Foulke,  will  depend  the  proportion  of  the  rents 
and  profits  of  the  Seyfert,  McManus  &  Co.  lease 
which  the  plaintiffs  will  be  entitled  to  recover  for." 
Verdict  and  judgment  for  the  plaintiffs  for 
$12,933.40.  Defendants  took  this  writ,  assign- 
ing fur  error  the  overruling  of  their  offers  of 
evidence,  the  answers  to  their  points,  and  that 
portion  of  the  charge  given  above. 

Lemuel  Todd  and  John  Hays,  for  plaintiffs  in 
error. 

The  rule  is  that  one  who  makes  improvements 
in  the  face  of  an  adverse  claim  does  so  at  his 
peril  as  to  that  claimant.  But  if  the  adverse 
claiin  is  defeated,  of  course  the  reason  of  the  rule 
falls.  In  the  present  case  the  action  of  ejectment 
was  brought  by  the  Cox  heirs,  and  was  decided 
against  them.  The  action  did  not  exist  as  a 
claim  of  the  Ege  heirs  until  they  were  brought 
upon  the  record  in  18T4,  and,  of  course,  defend- 
ants had  no  notice  of  their  claim  prior  to  that 
date,  and  are  not  debarred  from  claiming  for  their 
prior  improvements. 

In  an  action  for  mesne  profits  the  record  of 
the  judgment  in  ejectment  is  conclusive  only  as 
to  the  title  from  the  commencement  of  the  action 
of  ejectment 

Bailey  v.  Falrplay,  6  Binn.  450. 

Osbourn  v.  Osbourn,  11  S.  &  H.  58 

Hostou  V.  Wicker>haui,  2  W.  &  3.  313. 

Postens  V.  Postens,  3  W.  &  S.  183. 

Drezel  v.  Man,  2  Barr,  211, 

8opp  V.  Wiupeuu/,  18  Sm.  80. 

In  another  action  between  the  same  parties,  a 
judgment  is  conclusive  only  as  to  points  directly 
in  issue,  and  not  as  to  collateral  questions. 

Doohess  of  Kingston's  Case,  11  Ilarg.  State  Trials, 

261 ;  2  Sin.  L.  Cas.  424. 
Lewis  &  NeUon'd  Appeal,  17  Sm.  165. 

The  record  of  an  action  in  a  Court,  founded  on 
the  common  law,  consists  only  of  the  writ,  decla* 
ration,  pleas,  and  judgment 

Erb  V.  Scott,  2  Harris,  20. 
And  in  the  present  case  these  show  simply  the 
writ  describing  the  property,  the  pleading,  the 
impanelling  of  a  jury,  and  their  verdict.  The 
bills  of  exception  only  become  part  of  the  record 
for  the  purposes  of  review,  and  the  assignments 
of  error  are  no  part  of  the  record. 

If  the  lease  to  Seyfert,  McManus  &  Co.  was 
upon  the  Cox  tract,  the  verdict  in  the  ejectment 
evicted  the  lessees. 

Schuylkill  Imp.  Co.  o.  Bohmoele,  7  Sm.  271. 

Mr.  Kille  will  therefore  have  to  refund  them 
the  $2000  paid,  and  therefore  he  should  not  be 
compelled  to  pay  it  to  plaintiffs. 

The  Court  below  gave  to  the  jury  binding  in- 
instructions  as  to  the  quantity  of  land  of  the 
Cox  tract  embraced  in  Seyfert,  McManus  &  Co.'s 
lease ;  but  there  having  been  couflictiog  testimony 
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01)  tills  point,  it  should  have  beeQ  left  to  the 
jury. 

What  are  permanent  improvements  is  a  ques- 
tion of  law  and  not  of  fact,  and  should,  therefore, 
have  l)een  decided  by  the  Court,  and  not  left  to 
the  jury. 

The  object  of  the  action  beinj?  compensation 
for  damaores  done  (Sedgwick  on  Daraapes,  *126), 
the  evidence  of  Ilaskill  as  to  the  value  of  the  land 
before  and  after  the  erection  of  the  improvements, 
was  direct  as  to  the  injury  suffered,  and  should 
have  l>een  admitted. 

S.  Hepburn,  Jr.,  and  S.  Hepburn,  for  defend- 
ants in  error. 

The  amendment  of  the  record  in  the  ejectment 
suit  by  adding  the  names  of  the  Ege  heirs  (made 
after  and  in  consequence  of  the  receipt  of  defend- 
ants abstract  of  title),  was  proper  under  our 
Statutes. 

Alden  v.  Grove,  6  H.  385. 
Eual  V,  Lawn*iiot*,  23  Sm.  416. 

The  additional  plaintiffs  were  added  with  the 
full  knowledge  of  defendants  and  without  objec- 
tion from  them.  They  cannot  now,  in  a  collateral 
action,  take  advantage  of  the  error,  if  any  ex- 
isted. 

Plaintiffs  offered  in  evidence  the  **  record  and 
proceedings'*  of  the  ejectment  suit  without  ob- 
jection from  defendants.  The  "proceedings" 
show  the  title  on  which  plaintiffs  recovered. 
That  this  might  be  shown  by  parol,  is  established 
by— 

Kilbeffer  v,  Herr,  17  S.  &  R.  326. 

Defendants'  title,  having  been  once  adjudicated 
by  a  compe^nt  tribunal,  is  as  to  a   collateral 
proceeding  forever  put  at  rest 
Marsh  v.  Pier,  4  Rawle,  288. 

The  payment  of  the  $2000  received  by  Kille 
from  Seyfert,  McManus  &  Co.,  should  not  be 
delayed  to  abide  the  result  of  another  trial  be- 
tween other  parties. 

Breading  v.  Blocher,  5  C.  349. 

The  testimony  of  Evans  and  Peelor  as  to  the 
quantity  of  land  of  Soyfert,  McManus  &  Co.  on 
the  Cox  tract,  was  a  mere  guess.  They  were 
immedkttely  asked  to  make  u  calculation,  and  did 
so  before  the  close  of  the  trial,  but  it  was  not  put 
in  evidence  by  defendants.  Phiintiffs,  therefore, 
had  a  calculation  made,  and  put  in  evidence, 
showing  62  acres  to  be  on  the  Cox  tract,  and  this 
was  the  only  real  evidence  on  the  subject. 

The  evidence  of  Haskill  was  not  as  to  a  fact, 
but  as  to  an  opinion.  The  value  of  an  undevel- 
oped ore  bank  that  no  human  eye  ever  saw,  can- 
not be  proved  as  a  fact  from  which  a  jury  would 
be  permitted  to  fix  actual  damages. 

Oct.  9, 1876.  Thk  Court.  While  due  effect 
should  be  given  to  the  statutes  authorizing 
amendments,  yet  care  must  be  taken  that  they  be 
not  so  used  as  to  pervert  their  true  spirit.    None 


of  the  defendants  in  error  were  originally  parties 
to  the  action  of  ejectment,  the  record  of  which 
they  gave  in  evidence.  They  w^re  8ul)stituted 
some  two  years  after  the  writ  issued.  The  origi- 
nal plaintiffs  had  no  title,  and  were  non-suited. 
The  defendants  in  error  did  not  derive  title  from 
them,  but  recovered  on  their  own  title  solely.  It 
was  in  no  wise  connected  with  the  original  plain- 
tiffs.  The  so-called  amendment  was  not  the  ad- 
dition of  names  omitted  through  mistake ;  nor  of 
parties  holding  any  joint  interest  with  the  origi- 
nal plaintiffs.  There  was  no  privity  of  title  or 
interest  between  them.  They  were  strangers  to 
each  other's  claim.  The  substitution  was  not 
authorized  by  the  statute.  That  question,  how- 
ever, is  not  now  before  us  on  bill  of  exception. 
Thesubstitution  having  been  made,  and  the  record 
being  given  in  evidence  in  a  subsequent  suit,  we 
may  declare  its  effect 

Amendments  depriving  the  opposite  party  of 
any  valuable  right  shall  not  be  allowed.  Uence 
when  the  name  of  a  j>erson  was  added  as  plain- 
tiff in  ejectment,  after  suit  brought,  it  was  held 
that  if  at  the  time  of  the  amendment  the  title  of 
the  new  party  was  barred  by  the  statute  of  limi- 
tations, he  could  not  recover.  (Trego  ei  al.  v. 
Lewis,  8  P.  F.  Smith,  463 ;  Kaul  el  al.  v,  Law- 
rence et  al.,  23  P.  F.  Smith,  410.)  It  follows, 
therefore,  that  although  the  defendants  in  error 
were  substituted  without  objection,  yet  they 
thereby  acquired  no  rights  relating  back  of  their 
substitution.  As  to  them,  the  action  commenced 
when  their  names  were  put  on  the  record.  Tlie 
first  assignment  is  sustained.  The  2d,  3d,  4th, 
10th,  and  11th  assignments  twill  be  considered 
together.  The  action  of  ejectment  was  a  legal 
averment  of  the  right  of  the  plaintiffs  therein  to 
the  possession  of  the  land.  By  their  recovery 
that  right  was  established.  In  this  subsequent 
action  for  mesne  profits  the  verdict  and  judgment 
are  conclusive  of  their  right  to  receive  damages 
from  the  time  their  action  commenced  down  to 
the  execution  of  the  habere  facias  possessionem. 
(Drexel  v.  Man,  2  Barr,  271.)  But  when  they 
sought  to  recover  for  damages  or  profits,  prior 
to  their  action,  the  verdict  and  judgment  were 
not  conclusive  as  to  such  prior  time.  They  were 
then  required  to  prove  their  title,  for  the  record 
only  showed  that  they  recovered  the  term  men- 
tioned, from  their  substitution.  (Hare  v.  Fury,  3 
Yeates,  14  ;  Bailey  el  al.  v.  Fairplay,  6  Binn. 
450 ;  Osbourn  v.  Osbourn,  1 1  S.  &  K.  58 ;  Huston 
V.  Wickersham,  2  W.  &  S.  308;  Postens  v. 
Postens,  3  Id.  183;  Drexel  v.  Man,  supra; 
Sopp  V.  Winpenny,  18  P.  F.  Smith,  80.) 

The  evidence  in  the  action  of  ejectment,  by 
which  the  right  of  possession  was  sustained,  must 
not  be  confounded  with  the  right  itself.  The 
direct  issue  in  the  case  was  their  right  to  posses- 
sion at  the  time  they  came  on  the  record.     That 
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issue,  liaving  been  found  in  favor  of  the  plain- 
tiffs therein,  cannot  be  questioned  in  the  present 
case.  But  it  is  well  settled  that  the  estoppel 
of  a  judgment  extends  onlj  to  the  question 
directly  involved  in  the  issue,  and  not  to  any 
incidental  or  collateral  matter,  though  it  may 
have  arisen  or  been  passed  upon.  (The 
Duchess  of  Kingston's  Case,  11  Harg.  State 
Trials,  261 ;  Moulton  v.  Libbey,  15  N.  H.  480 ; 
Campbell  v.  Consalus,  25  N.  Y.  613  ;  Hibshman 
V  Dulleban,  4  Watts,  183;  Lentz  v  Wallace,  5 
Ilarris,  412;  Martin  u  Gerndant,  7  Id.  124; 
Lewis  &  Nelson's  Appeal.  17  P.  F.  Smith,  153.) 
It  is  urged  that  the  charge  of  the  Court  below, 
ill  the  action  of  ejectment,  affirmed  here,  is  a  part 
<  f  the  record,  and  that  it,  and  the  other  proceed- 
ings in  that  case,  show  the  same  title  now  set  up 
by  the  plaintiff  in  error,  was  there  judged  to  be 
invalid.  It  is  true  the  charge  of  the  Court  and 
the  evidence  may  be  made  a  part  of  the  record 
for  the  purpose  of  reviewing  the  correctness  of  the 
rulings  in  the  particular  case  (Northumherland 
Bank  v.  Eyer,  8  P.  F.  Smith,  97),  but  at  common 
law  they  are  no  part  of  the  record  (Erb  v.  Scott, 
2  Ilarris,  20;  Hageman  et  al,  v  Salisbury,  24 
P.  F.  Smith,  280.)  They  are  preliminary  or 
incidental  to  the  main  issue  concluded  by  the  ver- 
dict and  judgment.  For  the  purpose  of  enforcing 
the  particular  judgment  they  may  be  deemed  a 
part  of  the  record.  (Hageman  v.  Salisbury, 
supra.)  Their  conclusive  effect  in  a  collateral 
suit  18  another  question.  It  was  held  in  Packet 
Company  v.  Sickles  (5  Wallace,  592),  and  in 
Coleman's  Appeal  (12  P.  F.  Smith,  252),  that 
the  plea  of  judgment  recovered  may  be  sustained 
by  a  mixed  matter  of  record  and  of  fact.  But 
when  extrinsic  evidence  is  given  for  that  purpose 
it  must  be  consistent  with  the  record,  and  unless 
it  be  shown  that  the  verdict  and  judgment  neces- 
sarily involved  its  consideration,  it  will  not  be 
conclusive.  Thus  far  we  have  considered  the 
effect  to  be  given  to  a  judgment  in  those  cases 
where  one  judgment  is  conclusive.  The  verdict 
and  judgment  in  this  ejectment  did  not  necessarily 
involve  the  title  nor  the  pos^ssion  prior  to  the 
commencement  of  the  action.  They  were  con- 
clusive f^^r  the  recovery  of  mesne  profits  only,  and 
for  that  purpose  only  from  the  time  of  the  com- 
mencement of  the  suit.  In  a  second  action  of 
ejectment  between  the  same  parties,  the  verdict 
and  judgment  would  not  be  conclusive.  Every 
fact  and  conclusion  found  in  the  first  suit  might 
be  controverted  in  the  second.  Hence  when,  in 
this  action,  the  defendants  in  error  claimed  for 
mesne  profits  prior  to  bringing  their  suit  in 
ejectment,  they  opened  the  question  of  their  title, 
and  of  the  possession  of  the  opposite  party,  for 
such  prior  time,  as  fully  as  it  would  have  been  by 
a  second  action  of  ejectment.  Neither  the  prior 
judgment  in  ejectulent,  nor  any  of  the  proceed- 


ings therein,  estopped  the  plaintiffs  in  error  from 
having  their  rights  again  passed  upon,  nor  from 
having  the  same  evidence  considered  by  another 
jury.  The  assignments  are  therefore  substantially 
sustained. 

The  fifth  assignment  relates  to  the  plaintiffs 
in  error  being  charged  in  this  action  with  the 
money  which  they  had  received  from  Seyfert, 
McManus  &  Co.  In  an  action  for  mesne 
profits  the  plaintiff  may  recover  for  the  fair  rent 
or  yearly  value  of  the  premises,  and  for  injury 
done  thereto.  (Huston  v.  Wickersham,  supra.) 
Compensation  is  the  proper  measure  of  damages 
(Morrison  v,  Robinson,  7  Casey,  456.)  The 
action  is  equitable  in  its  character.  (Zimmerman 
V.  Eshbach,  3  Harris,  417.)  Hence  a  bona  fide 
occupant  under  claim  of  title,  who  has  made  per- 
manent and  valuable  improvements,  may  show 
them  to  be  a  full  compensation  for  the  use  of  the 
pyremises.  (Morrison  v  Robinson,  supra.)  The 
fact  that  the  plaintiffs  in  error  had  let  the  prem- 
ises for  a  term  of  fifteen  years,  at  an  annual  rental 
of  $2000,  besides  the  payment  of  royalty  on  each 
ton  of  iron  mined,  and  received  the  rent  for  one 
year,  did  not  necessarily  give  the  defendant  in 
error  the  right  to  recover  that  sum.  It  appears 
that  no  ore  was  mined  by  the  lessees  during  the 
time  for  which  the  plaintiffs  in  error  are  liable 
for  mesne  profits.  By  their  eviction  they  became 
unable  to  fulfil  their  covenants  in  the  lease. 
Their  lessees  acquired  a  right  of  action  against 
them  for  damages,  which  may  equal  or  exceed 
the  whole  sum  they  have  received.  Then,  if  the 
premises  were  in  no  wise  injured  by  the  lessees, 
and  they  took  no  ore  therefrom,  we  cannot  see 
that  the  $2000  received  by  the  plaintiff  in  error 
establishes  a  correct  basis  for  fixing  the  just  ren- 
tal value  of  the  premises.  The  receipt  thereof, 
under  the  circumstances,  establishes  no  just  com- 
pensation for  the  rights  withheld,  nor  for  injuries 
sustained.  The  point  covered  by  this  assign- 
ment should  have  been  affirmed. 

We  are  not  furnished  with  the  draft  showing 
the  "red  marked  line,"  referred  to  in  the  eighth 
assignment.  We  understand  it  is  also  called  the 
"  Pi  negro  ve  line."  John  Evnns  testified:  "Taking 
it  for  granted  that  the  line  marked  with  red 
marks  is  the  western  boundary  of  the  Cox  tract, 
there  would  only  be  about  twenty  acres  of  the 
Seyfert  &  McManus  lease  on  the  Cox  tract." 

David  Peclor  testifies :  **  Taking  it  for  granted 
that  the  Pinegrove  line  is  the  western  boundary 
of  the  Cox  tract,  there  would  only  be  about 
twenty  or  twenty-five  acres  of  the  Seyfert  &  Mc- 
Manus lease  on  the  Cox  lands."  Both  of  these 
witnesses  were  surveyors  and  had  surveyed  the 
lands  in  controversy.  The  number  of  acres  was 
for  the  jury  to  find,  and  the  leanied  Judge  erred 
in  inadvertently  assuming  fifty-two  acres  to  be  the 
correct  quantity. 
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The  evidence  covered  by  the  thirteenth  assign- 
ment was  offered  for  the  purpose  of  showing  sub- 
stantially the  increased  value  given  to  the  prem- 
ises by  the  improvements  and  expenditares  made 
by  the  plaiiitiifs  in  error  in  developing  the  mines. 
The  witness  knew  the  premises  both  before  and 
after  those  improvements  were  made.  He  had 
had  large  experience  in  the  ore  and  iron  business. 
He  knew  the  character  of  those  improvements. 
He  knew  the  ore  banks  in  question,  and  was 
familiar  with  mining  operations  in  that  vicinity. 
He  therefore  had  sufficient  knowledge  to  form  an 
intelligent  opinion  of  the  value  of  the  premises 
both  before  and  after  their  development.  Those 
two  valuations,  being  ascertained,  certainly  threw 
some  light  on  the  value  of  the  improvements. 
Other  testimony  had  shown  some  of  the  improve- 
ments to  be  of  such  a  permanent  and  valuable 
character  as  to  make  them  the  proper  subject  of 
consideration  by  the  jury.  (Morrison  v.  Bobinson 
el  al.,  supra.)  We  do  not  think  the  mode  of 
proof  was  so  objectionable  as  to  justify  the  ex- 
clusion of  the  testimony. 

In  so  far  as  the  other  assignments  are  not 
covered  by  what  we  have  already  said,  they  are 
not  sustained. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Meboub,  J.  Williams  and  Pax- 
son,  JJ.,  absent.  Shabswood,  J.,  did  not  sit 
during  the  argument 


July,  '76, 13.  Jan.  23. 1877. 

Lippinoott  v.  Seidenbach. 

Evidence — Meaning  of  words — Trade  terms — 
Custxnn. 

'  Though  evidence  may  be  given  to  prove  a  usage  of 
trade  or  cnstom,  it  is  not  admissible  to  prove  tbe  rnean- 
iDg  of  plain  English  words. 

Plaintiff  bid  for  and  bought  at  auction  a  lot  of  goods. 
In  the  catalogne  of  sale  tlie  following  oonditiona  were 
printed:  **  Descriptions  copied  from  invoices  but  not 
warranted,"  and  **  Without  allowance."  Immediately 
over  the  description  of  tbe  goods  pnrchased  by  plaintiff 
were  the  words  "No  allowance  except  for  short  meas- 
nre."  In  a  snit  against  the  auctioneers  for  non-deli  v- 
ery  of  tbe  goods,  defendant  called  one  of  their  firm  and 
offered  to  prove  by  him  tUe  meaning  of  the  above  ex- 
pressions : 

Held,  that,  there  being  no  offer  to  prove  any  usage  of 
trade  or  cnstom  to  control  or  qualify  the  meaning  of 
the  expressions,  the  offer  was  properly  overruled. 

Error  to  tbe  Common  Pleas  No.  2,  of  Philadel- 
phia County. 

Case  by  Seidenbach  et  al.  against  Lippincott 
et  al,  for  damages  caused  to  the  plaintiff  by  the 
non-delivery  of  certain  goods.  Upon  the  trial 
the  following  facts  appeared:  The  defeudanu, 


dry  goods  auctioneers,  on  April  8,  1874,  put  up 
for  sale  a  large  consignment  of  goods.  Printed 
catalogues  were  issued  which  contained  on  the 
first  page,  among  the  conditions  of  sale,  inter 
alia,  the  following :  ''  Descriptions  copied  from 
invoices,  but  not  warranted;"  also  "Withont  al- 
lowance." In  the  body  of  the  catalogue,  imme- 
diately over  lot  696,  was  the  following:  *'No 
allowance  except  for  short  measure."  The  plain- 
tiff, having  a  catalogue  in  his  hand,  bought  in 
*Mot  696,"  containing  according  to  the  catalogne 
225  pieces  or  4010  yards  of  goods,  which  he  pur- 
chased at  5^  cents  per  yard.  The  defendants  de- 
livered but  ten  pieces  of  the  goods,  alleging  that 
they  had  received  only  thut  number,  and  that  the 
sale  was  a  mistake. 

The  defendants,  having  called  Barclay  Lippin- 
cott, one  of  the  members  of  their  firm,  asked  the 
following  questions : — 

Q.  What  is  the  meaning  of  the  expressions  in 
the  terms  of  sale,  printed  on  the  first  page  of  the 
catalogue,  "Descriptions  copied  from  invoices  but 
not  warranted?"  Objected  to.  Objection  sus- 
tained.    Exception. 

Q.  What  is  the  meaning  of  the  expression  in 
your  catalogne,  "  without  allowance  f "  Objected 
to.     Objection  sustained.     Exception. 

Q.  What  is  the  meaning  of  the  expression  in 
the  catalogue  in  connection  with  this  lot  of  goods 
(No.  6Sj6),  "  No  allowance  except  for  short  meas- 
ure?" the  object  of  the  question  Ijeing  to  show 
that  the  auctioneer,  by  such  clause  in  the  cata- 
logue referring  solely  to  this  lot  of  goods,  was 
relieved  from  any  liability  for  the  non-delivery  to 
the  purchaser  of  the  full  amount  of  goods  adver- 
tised Objected  to.  Objection  sustained.  Ex- 
ception. 

Verdict  for  plaintiff  for  $738,  and  judgment 
thereon.  Defendants  took  this  writ,  assiguiug 
for  error  the  rejection  of  their  evidence. 

W.  H,  Browne,  for  plaintiff  in  error. 

If  in  a  particular  trade  certain  words  or  phrases 
have  acquired  by  usage  a  peculiar  meaning,  evi- 
dence is  admissible  to  show  the  peculiar  meaning 
of  such  words  used  in  a  contract.    The  evideni-o 
of  usage  will  not  be  excluded  because  the  words 
are,  in  their  ordinary  meaning,  unambiguous.     In 
such  cases  the  evidence  neither  adds  to,  nor  quali- 
fies, nor  contradicts  the  written  contract ;  it  only 
ascertains  it  by  expounding  the  language. 
Leake  on  Contracts,  116. 
Bateman  on  Commercial  Law,  156. 
Best  on  Eviilence,  vol.  i.  430  ;  lb.  650. 

Samuel  Dickson,  contra,  was  not  called  on; 
his  paper-book  contained  the  following  argu- 
ment :— 

Without  laying  the  ground  by  offering  to  show 
that  the  terms  empld^ed  were  peculiar  to  the  trade 
or  in  any  proper  sense  technical,  the  defendants 
below  undertook  to  prove  thut  words,  perfccUj 
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ioteliigible  and  in  common  ase,  were  intended  to 
meaa  something  different  from  their  ordinary  gig- 
nification.  If  this  was  not  intended  bj  the  offers 
there  was  no  use  in  making  them,  and  if  it  were 
meant,  this  was  a  sufficient  reason  for  rejecting 
them. 

1  Grfpnieaf  on  Evidence,  sections  280,  281. 

Wiggleworlh  v.  DalUson,  1  Smith's  L.  C.  598, 628. 
If  a  particular  word  had  acquired  a  peculiar 
meaning,  it  can  of  course  be  explained;  but  here 
was  a  catalogue  intended  for  the  general  public, 
and  without  offering  to  show  that  notices  ex- 
pressed in  common  English  had  acquired  a  tech- 
nical or  peculiar  trade  meaning,  it  was  proposed 
to  prove  that  a  notice  that  the  auctioneer  would 
make  **no  allowance  except  for  short  measure," 
meant  that  he  "was  relieved  from  any  liability 
for  the  non-delivery  to  the  purchaser  of  the  full 
amount  of  goods  advertised.'' 

January  29,  1877.  The  Court.  There  was 
no  offer  to  prove  any  usage  of  trade  or  custom  to 
control,  limit,  or  qualify  the  words  used  in  the 
catalogue.  The  offers  were  merely  to  prove  the 
meaning  of  plain  and  simple  English  words. 
ThiA  could  not  be  done  without  circumstances  to 
show  fraud  or  plain  mistake. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent. 


July  19,  '75.    Louchlieim  v.  Becker.    Feb.  2, 1877. 

Affidavit  of  defence  law — Sufficiency  of  copy 
filtd — Set-off — Distinctness  of  averment. 

A  copjr  filed  styled  "copy  of  book  arconnt,"  if  in 
form  it  appears  to  be  a  cop/  of  a  book  of  origiDal  en- 
trirs,  is  saffioient. 

Averments  of  set-off  should  distinctly  set  oat  the 
facta  oaudiug  the  alleged  damage. 

Error  to  the  Common  Pleas  No.  3,  for  the 
county  of  Philadelphia. 

Assumpsit  by  Becker  against  Louchheim  et  al. 
The  following  copy  was  filed  : — 

Tlie  following  is  a  copy  of  book  account  upon  which 
the  above  suit  is  brought. 

Loucliheim  Brothers  to  Arnold  Becker. 
1875.  March  9.  Making  46  pautalooud  No.  h2i 

at  25  cents $11.50 

Feb.  24«  Making  48  vests  No.  509  at  25 

cents 1 2  00 

etc.  etc.  

Amounting  in  all  to    .         .         .         .     $110.36 

The  following  affidavit  of  defence  was  filed  ; — 
Henry  S  Louchheim,  one  of  the  above  defend- 
ants, being  duly  sworn,  says  that  the  defendants 
have  the  following  defence  in  this  cnse  : — 

(1)  That  the  copy  filed  is  called  a  copy  of 

"book  account,"  and  is  nowhere  stated  to  be  a 

copy  of  aiiy  book  of  original  entries  in  which  the 

eu tries  as  set  out  a**";  entered. 

A'oL.  III.— 29 


(2)  The  defendants  are  clothiers,  and  sell  ready 
made  clothing.  The  plaintilT  was  employed  to 
work  for  them,  and  to  make  up  clothing  which 
he  received  into  garments.  That  under  the  terms 
of  his  contract  he  was  to  have  the  clothing 
finished  and  returned  at  a  certain  time,  or  was  not 
to  be  paid  for  it.  That  many  of  the  articles  charged 
for  in  the  account  filed  were  not  so  returned  in  time, 
and  the  defendants  sufifered  great  loss  and  damage 
thereby.  That  some  articles  after  being  taken 
out  and  kept  some  time  were  returned  unmade, 
and  the  defendants  suffered  much  loss  and  damage 
by  that,  which  they  claim  to  defalk  and  set  off 
against  the  claim  of  the  plaintiff  in  this  suit. 
That  the  loss  and  damage  which  the  defendants 
sustained  in  this  way,  amounts  to  at  least  the 
sum  of  thirty-six  dollars,  which  they  will  be  able 
to  prove,  and  claim  to  deduct  from  the  claim  of 
the  plaintiff. 

The  Court  below  entered  judgment  for  want  of 
a  sufficient  affidavit  of  defence.  The  defendants 
took  this  writ,  assigning  for  error  the  entry  of 
this  judgment. 

Sharpless  (with  whom  was  IHeJil),  for  the 
plaintiff  in  error. 

The  averment  of  set-off  was  sufficient  to  have 
taken  the  case  to  a  jury,  or.  at  least,  to  have 
reduced  the  judgment. 

G,  Davis  J  contra,  was  not  called  on. 

Feb.  12.  The  Court.  The  allegation  in  the 
affidavit  of  defence,  that  the  copy  of  a  "  book 
account"  is  insufficient,  has  no  weight,  and  was 
not  relied  on.  The  amount  of  damage  by  a  failure 
to  return  the  clothes  made  up  at  the  time  fixed 
for  their  return,  is  wholly  vague.  It  states  not 
the  items,  the  time  fixed  when  the  return  was 
made,  or  any  other  particular  to  render  the  claim 
for  damages  tenable. 

Judgment  affirmed. 

Per  Curiam.    Williams,  J.,  absent. 


Jan.  *76,  80.    Dawson  V.  Bobinson.    Feb  6. 1877. 

Error — When  insufficient  for  reversal — Omis- 
sion of  the  Court  to  charge  on  a  point  not 
made  by  counsel — Practice. 

The  f^upreme  Court  will  not  reverse  for  an  omission 
to  charge  upon  a  point  not  made  bj  counsel. 

Pbb  Chriam.  It  would  not  have  been  too  late  to 
have  asked  the  Judge  to  submit  the  qne.^tion  at  the 
conchisiouof  his  charge,  if  it  had  been  inadvertentl/ 
omitted. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Judgment  was  entered  in  favor  of  Robinson 
against  Dawson,  on  a  single  bill,  under  seal,  for 
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$3000.  The  defendant  obtained  a  rule  to  open 
judgment,  which  was  made  absolute.  He  then 
pleaded  payment  with  leave  and  set-off. 

At  the  trial  (before  Thayer,  P.  J.)  the  defen- 
dant showed  that  he  had  given  the  judgment- 
note  in  suit  for.  payment  for  the  plaintiff's  share 
in  a  partnership  concern  which  they  had  pre- 
viously carried  on  together,  and  offered  evidence 
to  prove  that  he  had  given  the  note  under  a  mis- 
apprehension of  the  state  of  affairs,  if  not  deceived 
by  the  fraudulent  concealment  of  facts  by  the 
plaintiff. 

The  learned  Judge  instructed  the  jury,  inter 
alia,  as  follows  :  *'  If  the  defendant  has  not  sat- 
isfactorily proved  a  fraud  on  the  part  of  the 
plaintiff,  then  you  are  to  find  a  verdict  for  the 
plaintiff  for  the  whole  amount  of  the  note."  .  .  . 
"If  this  instrument  was  obtained  by  fraud,  or 
by  means  of  a  fraudulent  concealment  of  facts  by 
the  plaintiff,  then  it  is  avoided  altogether,  and 
you  are  to  find  a  verdict  for  the  defendant,  other- 
wise for  the  plaintiff;  the  settlement,  or  the  de- 
fendant's purchase  of  the  plaintiff's  interest  is  to 
stand,  unless  the  plaintiff  is  shown  to  have  been 
guilty  of  some  fraudulent  conduct,  which  was 
concealed  from  defendant" 

Verdict  and  judgment  for  plaintiff  for  $3349.50. 
Defendant  took  this  writ,  assigning  for  error  the 
portion  of  the  charge  quoted. 

John  Dolman^  for  plaintiff  in  error. 

The  jury  were  confined  within  too  narrow  a 
compass  in  being  told  that  the  only  issue  before 
them  was  one  of  fraud  or  no  fraud.  If  the  de- 
fendant gave  the  note  under  a  mistake  of  material 
facts,  it  would  be  sufficient  to  relieve  him  from 
full  payment,  though  the  plaintiff  were  guiltless 
of  intentional  deceit. 

W,  AlcCandless,  contra,  reviewed  the  evidence. 

February  12.  Thk  Court.  The  only  error 
assigned,  is  that  the  learned  Judge  below,  in  his 
charge,  confined  the  jury  to  the  question  of  fraud, 
without  leaving  to  them  to  say  whether  there 
was  not  an  innocent  mutual  mistake  of  fucts. 
There  may  have  been  evidence  to  raise  such  a 
question,  but  it  is  very  plain  that  no  such  point 
was  made  to  the  Court,  certainly  none  in  writing ; 
and  we  cannot  convict  of  eiror  for  an  omisbiou 
to  charge  upon  a  point  not  made 

It  would  not  have  been  too  late  to  have  asked 
the  Judge  to  submit  the  question  at  the  conclusion 
of  the  charge,  if  itiiad  been  inadvertently  omitted. 

Fek  Curiam.  Judgment  affirmed.  Will- 
iams, J... absent 

[See  Alexander  r.  Weidner,  anU.  245;  Peon  Mat. 
Ins.  Co.  f^  Spyder,  ante,  2(>9.  J 


Jan.  *76,  No.  91.  Jan.  26,  1877. 

MoJamee  v.  CraiioiL 

Landlord  and  tenant — Construction  of  lease-^ 
Distress — Abandonment  oj — Effect  of,  on 
rights  of  surety, 

Wbere  a  distress  is  made  for  rent,  and  afterwards 
abandonfd,  a  surety  npou  the  lease  is  discharKHii  only 
to  the  extent  of  the  value  of  the  goods  distraiued. 

A.  let  a  hoQse  to  B.  for  one  year  from  Jane  14,  1872, 
upon  coDditioii  that  if  the  tenant  remained  on  the 
premises  after  the  expiration  of  tbe  year,  the  contract 
was  to  contiune  in  force  for  another  year,  and  so  on 
from  year  to  year  until  legal  notice  should  be  given 
for  a  removal.  Daring  the  first  year,  a  legal  notice  to 
quit  was  served  npon  B.;  he,  however,  remained  in 
possession  until  April,  1874.  In  an  action  against  B.'s 
surety  npon  the  lease,  for  condition  broken  : 

Held^  that  the  tenancy  w^is  not  terminated  by  the 
notice  to  quit,  t!ie  tenant  holding  over  the  second  year 
ander  the  terms  of  the  contract. 

Error  to  the  Common  Pleas  No.  8,  of  Phila- 
delphia County. 

Debt  on  a  surety-bond  by  Cresson,  trustee, 
against  James  McNamee. 

At  the  trial  (before  Finlktter,  J.),  the  plain- 
tiff put  in  evidence  an  agreement  of  June  13, 
1872,  under  which  he  rented  a  house  to  D.  Mc- 
Namee, for  the  term  of  one  year,  from  June  14, 
1872.  The  agreement  provided  that  if  the  tenant 
remained  on  the  premises  after  the  termination  of 
the  year,  the  contract  was  to  continue  in  force 
another  year,  and  so  on  from  year  to  year  until 
legal  notice  should  be  given  for  a  removal.  He 
then  put  in  evidence  the  defendant's  bond,  also 
dated  June  13,  1872,  in  which  the  defendant 
agreed  to  be  responsible  to  the  plaintiff  for  the 
true  and  faithful  performance  of  the  above-named 
contract  on  the  part  of  D.  McNamee.  He  then 
proved  a  default  on  the  part  of  the  tenant,  and 
that  the  tenant  occupied  the  house  till  April, 
1874,  when  he  allowed  him  to  move  away. 

Ihe  defendant  proved  that  the  tenant  had  had 
three  months'  notice  to  quit  the  premises  in 
March,  1873,  and  another  notice  to  quit  in  April, 
lb74;  that  shortly  after  the  last  notice,  the 
plaintiff  levied  on  the  tenant's  property  for  rent  in 
arrear,  but  that  he  subsequently  agreed  to  let  hira 
move  away  with  his  goods,  on  condition  that  the 
tenant  should  pay  as  much  of  the  debt  as  he  was 
able  to  pay,  monthly. 

The  defendant  asked  the  Court  to  charge,  inter 
aha:  '*(1)  That  if  the  jury  believe  tlint  the 
plaintiff  notified  the  tenant  to  quit  the  premises 
three  months  prior  to  the  expiration  of  the  yejir 
ending  June  14,  1873,  then  their  venlict  should 
lie  for  the  defendant."  Answer:  "If  the  jury 
find  that  there  was  a  notice  by  the  landlord  to 
the  tenant  to  determine  the  tenancy  for  the  year 
ending  June  14,  1873,  or  any  legal  notice  to  ter- 
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minate  the  tenancy,  then  I  affirm  this  point — 
otherwise  it  is  refused."  '*  (2)  That  if  the  jury 
believe  that  the  plaintiff  entered  into  any  ogree- 
ment  with  the  tenant  for  a  renewal  or  reletting 
of  the  premises  for  any  year  or  terra  subsequent 
to  the  year  ending  June  14,  1873.  and  that  he 
received  any  consideration  therefor,  without  the 
express  consent  of  the  defendant,  then  the  ver- 
dict should  be  in  his  favor."  Affirmed.  "(3) 
That  if  the  jury  believe  that  the  plaintiff,  after 
distraining  on  the  goodvS,  allowed  the  tenant  to 
remove  with  his  goods  from  the  premises  during 
any  term  for  which  the  defendant  was  surety,  and 
without  the  defendant's  consent,  and  agreed  with 
the  tenant  to  receive  the  rent  in  arrear  by  instal- 
ments, to  be  paid  subsequently,  then  the  verdict 
should  be  for  the  defendant."  Answer:**' The 
landlord  having  distrained,  the  value  of  the  goods 
must  be  deducted  from  the  amount  of  the  rent 
due  at  the  time." 

Verdict  and  judgment  for  plaintiff  for  $306.46. 

Defendant  took  this  writ,  assigning  for  error 
the  refusal  of  the  first  and  third  points  above  set 
forth. 

E.  K.  Nichols,  for  plaintiff  in  error. 

When  the  jury  were  told  to  find  whether  a  legal 
notice  to  terminate  the  tenancy  had  been  given, 
they  were  put  to  the  discussion  of  what  was  a 
proper  notice.  Three  months  noiice,  in  the  ordi- 
nary acceptation  of  the  phrase,  had  been  proved, 
and  the  above  direction  was  misleading.  The 
relinquishment  of  distress  released  the  surety 
absolutely  and  not  fyro  tanlo.  The  value  of  the 
goods  may  have  been  greater  than  the  whole 
amount  of  the  debt;  and  even  if  it  was  not,  the 
landlord  and  tenant  having  made  a  new  arrange- 
ment under  which  the  distress  was  relinquished, 
then  relations  with  the  surety  ceased. 

Richards  v.  The  Conimonwealth,  4  Wr.  146. 

T,  J.  Diehl,  contra,  furnished  no  paper-book, 
but  argued  that  the  words  legal  notic€y  in  the 
agreement,  did  not  apply  to  the  first  year ;  in  that 
year  no  notice  was  required  to  terminate  the  Jease, 
as  it  was  for  a  determinate  period ;  the  tenant  held 
over  under  the  agreement,  and  his  surety  con- 
tinued responsible.  The  jury  were  properly  told 
to  deduct  the  value  of  the  goods  diittraiued  from 
the  amonut  of  the  claim. 

Feb  5.  The  Court.  The  notice  of  1873  did 
not  terminate  the  lease,  the  tenant  holding  over 
in  1874  by  its  terms. 

The  point  as  to  the  distress  was  allowed  to  the 
proper  extent,  viz.,  the  value  of  the  goods.  The 
remainder  of  the  point  is  not  good,  no  considera- 
tion for  the  extension  of  time  being  set  forth ; 
while  in  the  preceding  point,  where  a  considera- 
tion was  set  forth,  the  point  was  affirmed 

Pbr  Curiam.     Judgment  affirmed. 

Williams,  J ,  abseut 


Oct.  &  Nov.  '76,  17.  Oct  18, 1876. 

McCray  v.  Clark  et  al. 

Ejectment — Lien  of  judgmevfs — Revival  of  by 
scire  facias — Notice  to  terre-tenant — Service 
of  writ  upon  the  vendee  of  land  as  terre-tenant 
— Failure  of  vendee  to  record  his  deed  or  take 
possession — Act  of  16  April,  18411 — Not  ap- 
plicable where  plaintiff  has  actual  notice  oj 
vendee^s  title — Evidence. 

Where  a  plaintiff  in  a  Judgment  has  actnal  notice  of 
a  sale  of  tlie  land  bound  by  it,  a  scire  facias  to  revive 
the  judgment  mnst  be  served  npon  the  vendee  as  terre- 
tenant,  even  tboagh  the  vendee's  deed  is  not  on  record 
and  he  has  not  taken  possession  of  the  land. 

The  Act  of  .Aprill6,  1849,  providing  that  the  period 
of  five  years  shall  only  commence  to  run  in  favor  of 
the  terre-tenant  from  the  time  his  deed  is  pnt  on  re- 
cord and  he  has  gone  into  possession,  does  not  apply 
where  the  plaintiff  has  actual  notice  of  the  vendee's 
title. 

C.  obtained  a  judgment  against  R.,  and  within  five 
years  issued  a  scire  facias  to  revive  it,  service  of  which 
was  accepted  by  R.,  judgment  taken  for  want  of  an 
appearance,  and  certain  land  taken  in  execution  and 
sold  at  sheriff's  sale  to  C.  Before  the  scire  facias  was 
issued,  the  same  land  had  been  sold  and  conveyed  by 
R.  to  M.,  who  neither  put  his  deed  upon  record  nor 
took  possession  of  the  property.  C.'s  scire  facias  was 
not  served  upon  M.  nor  did  he  have  notice  of  the  pro- 
ceeding thereon.  In  an  action  of  ejectment  for  the  land 
by  M  aifsinst  C,  M.  offered  evidence  to  show  that  the 
r^ale  from  R  to  him  was  well  known  by  C.  This  the 
Court  refused  to  admit 

Held  (reversing  the  judgment  of  the  Court  below), 
that  tlie  Act  of  April  IB,  1849.  deals  only  with  con- 
structive notice,  and  leaves  the  question  of  actual 
notice  untouched,  and  that  the  evidence  therefore 
should  have  been  admitted. 


Error  to  the  Common  Pleas  of  Clarion  Connty. 

Ejectment  by  James  McCray  against  John 
Clark  and  R.  IT.  Patton  for  a  tract  of  land  in 
Highland  township.  Plea,  not  gnilty.  The 
facts  were  as  follows:  Both  parties  traced  their 
titles  from  one  Colnmbus  Reed.  The  plaintiff 
purchased  the  land  in  dispute  for  $G00,  from  the 
then  owner.  Reed,  in  December,  1864,  by  articles 
of  agreement  in  which  the  receipt  of  the  pur- 
chase money  was  acknowledged.  These  articles 
were  never  recorded,  nor  did  the  plaintift  take 
possession  of  the  property  by  himself  or  tenants. 
In  May,  1861,  the  defendant  Clark  had  obtained 
a  judgment  against  Reed,  and  in  March,  1866,  in 
order  to  revive  the  same  he  issued  a  writ  of  scire 
facias  against  Reed,  but  named  no  one  ns  terre- 
tenant,  nor  was  the  pluintiff  served  with  the  writ. 
Reed  accepted  service  of  the  writ,  judgment  was 
token  for  want  of  an  appearance  in  May,  1866, 
and,  by  virtue  of  executions  issued  upon  this  judg- 
ment, the  land  in  question  was  levied  on,  con- 
demned, and  sold  to  Clark,  to  whom  in  December, 
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1868,  a  deed  was  executed,  acknowledged,  and 
delivered  by  the  sheriff. 

On  the  trial,  the  plaintiff  offered  to  prove  that 
Clark  at  the  time  he  issned  the  scire  facias,  and 
at  the  time  Reed  accepted  service  of  the  writ,  had 
admitted  that  he  had  notice  of  McCraj's  title  and 
that  he  was  content  to  revive  the  judgment  against 
Reed's  other  land  only.  To  this  offer  the  defend- 
ants objected  as  irrelevant  under  the  act  of  April 
)6,  1849  (Purd.  Dig.  821,  P.  L.  664),  viz.: 
"  Providing  that  in  all  cases  when  a  judgment  has 
been  or  shall  be  regularly  revived  between  the 
original  parties,  the  period  of  five  years,  during 
which  the  lien  of  the  judgment  contiuues,  should 
only  commence  to  run  in  favor  of  the  terre  tenant 
from  the  time  that  he  or  she  has  placed  their 
deed  on  record." 

The  Court  (Jenks,  P.  J.)  sustained  the  objec- 
tion and  excluded  the  evidence.  Exception.  Ver- 
dict and  judgment  for  the  defendants.  The  plain- 
tiff took  this  writ,  assigning  for  error  the  rejection 
of  his  offer. 

James  Campbell  {Knox  and  -^o^^with  him), 
for  the  plaintiff  in  error. 

It  is  not  alleged  that  McCray  had  any  notice 
of  the  judgment  against  Reed,  the  scire  facias  to 
revive  it,  or  the  subsequent  i)roceedings  thereon. 
The  Act  of  April  4,  1798,  and  March  26,  1827 
(Purd.  Dig.  819-820),  provide  that  no  judgment 
shall  continue  a  lien  for  a  term  exceeding  five 
years  unless  revived  by  a  scire  facias  sued  out 
within  that  period  and  served  on  the  terre-tenants; 
and  this  (it  has  been  hekl)  even  when  the  deed 
to  the  terre-tenant  is  unrecorded  and  he  has  never 
taken  possession.  The  lien  of  the  judgment 
therefore  was  not  revived  against  the  land  pur- 
chased by  McCray,  but  expired  in  May,  1866. 
Armstrong's  Appeal,  5  W.  &  S.  352. 

The  Act  of  April  16,  1849  (P  L.  665),  under 
which  the  Court  ruled  out  evidence  of  actual 
notice  to  the  plaintiff  in  the  judgment,  of  the  sale 
to  McCray,  only  provided  that  constructive 
notice  to  him  would  bring  the  terre-tenant  within 
the  protection  of  the  former  statutes,  and  left  the 
effect  of  actual  notice  untouched. 
Fames*  Appeal,  2  Cas.  184. 
Speer  r.  Kvaus,  11  Wr.  141. 

Corbelt  {Palrick jvith  him),  contra. 

The  Act  of  April  16,  1849,  provides  for  a  con- 
tinuance of  the  lien  for  judgment  by  a  revival 
between  the  original  parties,  in  all  cases,  except 
when  a  vendee  has  taken  actual  possession  or 
placed  his  deed  on  record.  The  plaintiff  in  error 
did  not  comply  with  those  requisites,  and  neither 
the  spirit  nor  the  letter  of  the  act  of  1849  requires 
the  plaintiff  in  the  judgment  to  heed  any  notice 
other  than  possession  or  recorded  deed. 

Jan.  2,  1877.  Tub  Court.  This  was  an  ac- 
tion of  ejectment.    Both  parties  claimed  under 


Columbus  Reed.  On  the  4th  of  May,  1861,  the 
defendant  in  error,  Clark,  obtained  a  judgment 
against  Reed.  A  aci  fa,  was  issued  thereon 
March  2,  1866,  and  service  accepted  by  Reed. 
At  the  May  term  following,  judgment  was  duly 
taken  for  want  of  an  appearance.  By  virtue  of 
executions  issued  thereon,  the  land  in  question 
was  levied  on,  condemned,  and  sold  to  Clark,  to 
whom  in  December,  1868,  a  deed  was  executed, 
acknowledged,  and  delivered  by  the  sheriff. 

McCray  purchased  the  land  of  Reed  by  arti- 
cles of  agreement  on  the  29th  of  December,  1864, 
and  paid  the  purchase-money  in  full,  which  is 
acknowledged  in  the  agreement.  He  was  not 
served  with  the  set.  fa.  He  had  not  placed  the 
articles  of  agreement  on  record,  nor  had  he  taken 
actua^  possession  of  the  premises  by  himself  or 
tenant.  The  defendants  in  error  now  claim  that 
inasmuch  as  McCray  had  failed  to  bring  himself 
within  the  requirements  of  the  eighth  section  of 
the  Act  of  16th  April,  1849  (P.  L.  664),  the 
lien  of  the  judgment  was  continued  against  bis 
land  by  the  revival  against  Reed  alone.  The  Act 
declares  "  in  all  cases  where  a  judgment  has  been 
or  shall  be  regularly  revived  between  the  original 
parties,  the  period  of  five  years  during  which  the 
lien  of  the  judgment  continues  shall  only  com- 
mence to  run  in  favor  of  the  terre-tenant  from 
the  time  that  he  or  she  has  placed  their  deed  on 
record :  Provided  that  this  Act  shall  not  apply 
when  the  terre-tenant  is  in  actual  possession  of 
the  land  bound  by  such  judgment  by  himself  or 
tenant." 

It  is  urged  that  this  statute  has  prescribed  the 
only  ways  by  which  the  land  of  a  terre-tenant 
can  be  discharged  from  the  lien  of  a  judgment 
duly  revived  against  the  original  defendant.  The 
correctness  of  this  view  may  be  tested  by  con- 
sidering the  object  and  spirit  of  the  Act.  Its 
object  was  to  protect  the  plaintiff  in  a  judgment 
against  the  title  of  a  third  person  of  which  he 
had  no  notice.  Its  spirit  was  to  require  one, 
who  desired  to  continue  beyond  five  years  the 
lien  of  his  judgment  on  all  the  lands  originally 
bound  thereby,  to  revive  it  against  all  persons 
who  he  knew  bad  purchased  any  of  them  after 
recovery  of  the  judgment.  This  section,  how- 
ever, deals  with  constructive  notice  only.  The 
terre-tenant  who  relies  on  constructive  notice  to 
the  plaintiff  in  a  judgment  to  protect  his  land 
from  a  continued  lien  by  a  revival  against  the  de- 
fendant therein,  must  show  that  he  has  either  put 
his  title  on  record,  or  that  he  was  in  the  actual 
possession  of  the  land  by  himself  or  tenant.  It 
leaves  untouched  the  question  of  actual  notice. 

Notice  may  be  either  actual  and  positive,  or  it 
may  be  implied  and  constructive.  Actual  notice 
is  knowledge  brought  directly  home  to  the  party. 
Constructive  notice  is  in  its  nature  no  xhore  than 
evidence  of  notice,  the  presumptiou  of  which  is 
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60  violent  that  the  Court  will  not  allow  of  its 
beinjr  controverted  (I  Story's  Eq.,  §  399 ;  Les- 
see of  Billinjrton  v.  Welsh,  6  Binn.  134.)  The 
rule  is  well  esuhlished  that  a  purchaser  of  land 
having  notice  of  a  prior  unrecorded  deed  from 
hia  vendor  will  not  be  permitted  to  set  up  his 
title  against  that  prior  conveyance.  Such  pur- 
chaser with  notice  is  not  considered  a  bona  fde 
purchaser ;  but  as  one  acting  in  bad  faith,  a  fHir- 
ticepa  criminis,  taking  the  place  of  his  vendor ; 
and  to  permit  him  to  hold  against  the  first  pur- 
chaser would  be  to  convert  the  statute  into  an 
instrument  of  fraud.  (1  Story's  Eq.  897; 
Briffhtly's  Eq.  113;  Jaqucs  u  Weeks,  7  Watts, 
270 ;  Garrard  v.  PitUbnrgh  &  ConnellsvilleR.  R. 
Co.,  5  Casey,  154  )  So  in  the  York  Bank's  Ap- 
]ieal  (12  Casey,  458),  it  was  held  that  if  a  sub- 
Hequent  encumbrancer  had  actutil  notice  of  a  judg- 
ment defectively  entered,  before  his  rights  at- 
tached, it  is  equivalent  to  the  constructive  notice 
given  by  the  statute  to  a  proper  entry  on  the  judg- 
ment docket.  That  actual  notice  is  ns  effectual 
as  constructive  notice  is  affirmed  in  Smith's  Ap- 
peal (11  Wright,  128);  Speer  v.  Evans  (Id. 
141);  Meehan  v.  Williams  (12  Id.  238).  A 
purchaser  at  sheriff's  sale  \a  protected  by  the  re- 
cording Acts  against  an  outstanding  title  of 
which  he  has  neither  actual  nor  constructive  no- 
tice. (Morrison  v.  Funk,  11  Harris,  422.)  But 
if  he  is  acquainted  with  an  adverse  claim  of  title, 
it  is  not  necessary  that  the  claimant  should  give 
notice  of  his  claim  at  the  time  of  sale  to  protect  his 
rights.     (Owen  t?.  Meyers,  8  Harris,  134.) 

Where  land  on  which  a  judgment  is  a  Hen  has 
been  aliened  bj  the  defendant,  an  amicable  revi- 
val  by  the  terre-tenant,  to  which  the  original  de- 
fendant is  not  a  party,  will  continue  the  lien  of 
such  judgment  on  the  land.  (Sanies'  Appeal,  2 
Casey,  184.)  But  the  revival  by  an  agreement  to 
which  the  terre-tenant  is  not  a  party  will  not 
continue  the  lien  as  to  him,  although  his  deed 
was  not  recorded.  (Armstrong's  Appeal,  6  W. 
&  S  352.)  The  terre-tenant  was  there  iu  pos- 
session by  his  tenants  on  whom  service  could 
have  been  made.  In  the  present  case  the  offer 
was  to  prove  not  only  that  Clark  had  notice  of 
McCray's  title  at  the  time  the  set,  fa.  issued 
and  service  accepted  by  Heed ;  but,  if  we  correctly 
understand  the  offer,  that  he  expressed  a  willing- 
ness to  revive  the  jud<rment  against  Reed's  other 
lands  alone.  We  think  actual  notice  may  be  as 
effectual  as  constructive  notice  to  affect  Clark, 
who  was  both  plaintiff  in  the  judgment  and  pur- 
chaser ;  the  learned  Judge  erred  therefore  in  re- 
jecting the  evidence. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Mercur,  J.   Williams,  J.,  absent 


©ommon  Pleas— lEquitfi. 


C.  p.  No.  4.  Jan.  28,  1877. 

£eed  et  ux.  (late  Foster)  v.  Roberts  et  al., 

Adm*r8  of  Thomson. 

Voluntary  gift  infer  vivo8 — Meritorious  contn- 
deration — Affection  by  one  standing  in  loco 
parentis — Tranafer  of  stock,  as  a  gift^  to  an 
adopted  daughter,  a  niece  by  marriage,  vnth- 
out  knowledge  of  donee,  and  withotd  a>ctual 
delivery  of  certificates  —  Endorsement  of 
donee^s  name  on  envelope  containing  certifi- 
cates —  Deli  verify  sufficiency  of —  Res  idling 
(runt —  Wlxen  rebutted  by  evidence  of  an  in- 
ttntion  to  make  a  voluntary  settlement. 

A.,  being  childless,  and  the  owner  of  oertftin  shareii 
of  stock,  had  them  transferred  on  the  books  of  the 
cnmpan/  to  B.,  who  was  an  orphan  niece  of  his  wife, 
and  who  lived  in  his  family,  and  was  treated  in  all  re- 
spects as  his  daughter.  New  certificates  of  the  stock 
were  taken  out  in  the  name  of  B.  These  certificates, 
after  A. 's  death, were  found  in  his  writing-desk,  inclosed 
in  an  en velope, which  was  inforihed  with  his  own  name 
and  with  the  name  of  B.  In  two  codicils  to  his  will, 
made  a  few  weeks  afterwards,  A.  declared  that  he  cher- 
ished towards  H.  the  feelings  of  a  father,  and  that  he 
desired  her  to  he  so  treated  and  regarded  in  the  law  as 
if  she  was  really  hia  child  : 

Hfld,  that  B.  had  a  perfect  leflcM  title  to  the  shares. 

Heldjurther,  that  the  circumstances  of  the  caxe,  and 
the  solemn  declaration  made  by  A.,  rebutted  the  pre- 
sumption of  a  resulting  trust  in  favor  of  A. 

Htid  further ,  that  this  was  a  perfect  and  executed 
gift  of  the  shares  to  B. 

Hearing  on  bill  and  answers.  Before  'f  hater, 
P.  J.,  and  BiUGGs,  J. 

The  bill,  as  amended,  filed  by  Henry  Reed  and 
Charlotte  F.  his  wife,  late  Charlotte  F.  Foster, 
against  Georjre  B.  Koberts  et  at.,  administrators 
c.  t.  a.  and  trustees  of  the  estate  of  J.  Edgar 
Thomson,  deceased,  set  forth  : — 

(1)  That  the  complainant,  Charlotte  F.,  was 
an  orphan,  and  the  niece,  by  marriage,  of  the 
decedent,  with  whom  she  had  resided,  at  his  re- 
quest, since  the  death  of  her  parents,  a  period  of 
more  than  sixteen  years,  during  which  time  she 
had  been  treated  hj  the  decedent  in  all  respects 
as  his  daughter.  The  decedent  had  no  children, 
his  family  consisting  only  of  his  wife  and  the 
said  complainant 

(2)  That  shortly  after  the  death  of  Mr.  Thom- 
son, on  May  27,  1874,  there  was  found  iu  hii 
scK^retarj  writing  desk,  in  his  private  sitting- 
room,  an  envelope  containing  four  certificates  of 
the  stock  of  the  "Pennsylvania  Company,"  for 
500  shares  each,  of  the  par  value  of  $50  each, 
dated  April  1,  1S74,  said  certificates  standing  in 
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the  name  of  the  complainant,  Charlotte  F. 
Foster,  and  the  envelope  being  snperscribed  in 
the  decedent's  handwriting,  with  his  own  name 
and  address,  and  also,  in  the  upper  corner,  with 
the  name  "  Miss  C.  F.  Foster."  That  the  com- 
plainant had  no  previons  knowledge  of  the  trans- 
action, but  averred  that  it  occurred  under  the 
following  circumstances :  Some  time  in  1874,  on 
a  settlement  of  accounts  between  the  decedent 
and  one  Thaw,  the  latter  offered  and  the  dece- 
dent accepted,  in  such  settlement,  2000  shares  of 
the  stock  of  the  Penna.  Company,  which  shares, 
at  the  request  of  the  decedent,  were  transferred 
by  said  Thaw,  on  the  books  of  the  company,  to 
the  name  of  the  complainant,  Charlotte  F.  Foster; 
whereupon  the  above-mentioned  four  certificates 
were  made  out  in  her  name,  and  given  to  Mr. 
Thomson,  who  placed  them  where  they  were 
found  after  his  death,  as  aforesaid.  At  that 
time  Mr.  Thomson  possessed  a  fortune  of  over  a 
million  of  dollars.  No  dividends  were  paid  upon 
the  said  stock  between  the  date  of  its  transfer,  as 
above  mentioned,  and  the  death  of  Mr.  Thomson 
in  the  following  month. 

(3)  The  decedent,  by  his  will,  dated  Dec.  20, 
1871,  devised  and  bequeathed  all  his  estate  to 
certain  of  the  defendants,  in  trust  for  charitable 
uses,  subject,  inter  alia,  to  the  following  pay- 
ments, viz. : — 

**  First.  To  so  ranch  of  the  proceeds  of  said  property 
as  mj  dearly  beloved  wife,  Lavinia  F.  Thomson,  may 
deem  necessary  for  the  mainteuanoe  of  herself  and  my 
dear  niece,  Charlotte  F.  Foster,  th«y  liviii|^  in  such 
style  as  my  said  wife  may  think  be.st  to  promote  their 
happiness  and  comfort  during  her  lifetime. 

**  If  my  niece,  Charlotte  F.  Foster,  shoald  survive 
my  wife,  then  1  direct  that  there  shall  be  paid  to  her, 
as  lon£^  as  she  may  live,  the  snm  of  two  thousand 
dollars  per  annnm.  To  my  wife,  Lavinia  F.  Thomson, 
I  give  absolutely  all  of  my  household  furniture,  books, 
and  ornaments." 

By  a  codicil,  dated  May  24, 18T4,  the  testator 
directed  as  follows : — 

**  I  desire  my  dear  niece,  Lottie  Foster,  but  to  whom 
I  cherish  the  feelings  of  a  father,  to  be  so  treated  and 
reganled  in  the  law  as  if  she  were  really  my  child, 
receiving  during  her  lifetime  such  iuooine  from  my 
estate  as  if  she  were  really  my  child  ;  and  I  postpone 
the  operation  of  the  trusts  of  my  will,  so  as  fully  to 
effect  this  result,  until  her  decease,  upon  which  event 
they  are  further  to  take  full  effect  as  expressed  in  the 
will." 

By  a  second  codicil,  dated  May  26,  18T4,  the 
testator  provided  as  follows : — 

"The  codicil  which  I  added  to  my  will  the  other 
night,  May  24,  means  that  I  wish  my  niece,  Charlotte 
F.  Foster,  to  be  considered  as  my  daughter,  and  to 
take  out  of  the  income  of  my  estate,  all  that  she  re- 
quires to  render  her  more  than  comfortable  in  her 
bonsekeeping  during  her  lifetime. 

**I  do  not  desire  to  postpone  by  it  the  operation  of 
the  trusts  of  my  will,  except  so  far  as  may  be  neces- 
sary to  secure  the  above  object." 

The  testator's  personal  estate  was  appraised, 


in  the  inventory,  at  over  a  million  of  dollars, 
besides  wli  ich  he  left  real  estate  valqed  at  not 
less  thnn  $300,000. 

By  theconsentofnll  parties,  the adminfstratoTS 
exchanged  the  said  stock  for  an  equivalent  nomi- 
nal amount,  at  par.  in  the  7  percent,  niortp-aire 
bonds  of  the  Pittsburg,  Cincinnati,  and  ls>t.  Louis 
R.  R.  Company. 

The  bill  averred  thnt  the  said  transfer  of  the 
2000  shares  of  stock,  by  Mr.  Thomson  to  the  said 
complainant,  was  a  present,  immediate,  and  exe- 
cuted gift  to  her,  as  an  exprefsion  of  tho  parental 
feelings  cherished  by  him  for  her,  and  that  the 
said  bonds,  into  which  the  snid  stock  wns  con- 
verted, were  her  individual  property,  and  not  part 
of  the  estate  of  the  dt-c^ent. 

The  bill  prayed  that  the  defendants,  adminis- 
trators, etc.,  be  required  to  deliver  the  said  bonds 
to  the  complainant,  and  to  accout  t  for  dividends, 
etc.,  received  by  them  on  said  stock  and  bonds. 

The  defendants,  in  their  answers,  admitted  sub- 
stantitfilly  the  facts  Fet  forth  in  the  bill,  and  sub- 
mitted themselves  to  the  decree  of  the  Conrt  in 
the  premises.  They  averred,  however,  that  they 
were  advised  that,  inasmuch  as  the  complainant 
had  not  been  informed  of  the  said  transfer,  and 
as  the  decedent  retained  possesi^ion  and  control 
of  the  ceriihcates,  his  alleged  gift  was  not  per- 
fected by  delivery;  by  reason  whereof  the  bene- 
ficial interest  in  said  stock,  if  not  the  legal  title, 
remained  his  property  and  that  of  his  estate. 
The  defendants  also  averred  that  claims  were 
pending  and  undetermined,  against  the  decedent's 
estate,  to  the  amount  of  more  than  a  million  of 
dollars,  some  of  which  seemed  to  have  no  founda- 
tion, but  the  result  of  others  could  not  be  pre- 
dicted. 

A.  Sydney  Biddle  and  Oeorge  W,  Biddle,  for 
complainants,  contended  that  this  was  a  case  of 
an  executed  gift,  founded  on  good  consideration, 
perfected  by  a  valid  delivery,  and  enforceable  in 
equity,  as  against  the  decedent's  personal  repre- 
sentatives, as  a  voluntary  settlement 

The  assnmed  relation  in  loco  parentiais  equi- 
valent to  actunl  blood  relationship,  as  a  consider- 
ation for  a  voluntary  settlement,  and  rebuts  any 
presumption  of  a  resulting  trust. 

Currant  v.  Jago,  1  Coll.  261-2(56. 
,  Powya  17.  Mansfield,  3  Myl.  &  Cr.  359. 

Ex  parte  Pye,  18  Ves.  140,  per  Lord  Eldon.     19 
Ves.  412,  pnr  Sir  William  Grant. 

Mouck  V.  Lord  Monck,  1  Bull  &  Beat.  298. 

Trimmer  t>.  H.iyne,  7  Ves.  508. 

Booker  v.  Allen,  2  Ptus.-*.  &  Mylne,  275. 

Ray  r.  Siinuious,  15  Am:  L.  Ut^g.,  N.  S.,  701,  Mr. 
Dale's  note. 
The  purchase  of  stock,  by  a  father  who  directs 
the  certiticates  to  be  made  ont  in  his  child's  name, 
and  places  them  in  a  separate  envelope,  endorsed 
with  the  child's  name,  raises  a  presumplion  of 
law  of  a  valid  delivery  to  perfect  the  gift.    This 
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presumption  can  be  rebutted  onlj  by  affirmative 
evidence  of  a  contrary  intention  by  the  donor 
That  the  donor  never  parted  with  possession  of 
the  certificates,  or  that  the  donee  had  no  knowl- 
edge  of  the  gift,  is  wholly  insufficient  to  rebut 
the  presumption. 

Sidniouth  r.  SIdmonth,  2  Beav.  447. 

Langdon  v.  Allen,  1  Weekly  Notes,  396. 

Loriiner  r.  Lorimer,  10  Ves.  367.  n.     (1). 

2  Story,  Eq.  J  ar.  §§  1202-a  -4. 

Ellison  r.  Ellison,  6  Yes.  656,  661. 

6laidt«r  v   Hewer,  8  Ves.  195,  198. 

Rider  v,  Kidder,  10  Ves.  367. 

Dennisou  v,  Goebring,  7  Barr.  176, 177, 180. 

Diehl  ».  Emi«,  15  Sm.  320-7. 

Kiddell  ».  Farnell,  6  Weekly  Reporter,  424. 

Rycroft  ».  Christy,  3  B^av   238. 

Evans  v.  Jennings,  6  Weekly  Reporter.  616. 

Middleton  v.  Pollock,  L.  R.  2  Ch.  Di?.  104. 

Bond  V.  Banting,  1  VVebklt  Nutes,  441. 

Wm.  A,  Porter f  for  defendants. 
In  the  cases  cited  there  was  either  actual  de- 
livery, or  an  actual  blood  relationship  to  sustain 
the  gift.  Even  in  the  latter  case  a  voluntary  gift 
is  ineffectual  without  actual  transfer  of  title  and 
delivery  of  possession,  or  surrender  of  dominion 
over  the  property.  Until  then  it  is  in  fieri,  and 
revocable.  The  mere  endorsement  of  the  intended 
donee's  name  on  an  envelope  is  inoperative  as  a 
testamentary  gift  of  the  contents. 

Plnnistead's  App.,  4  S.  &  R.  544. 

TrouKli'8  Estate,  26  Sin.  115. 

Koble  V.  Smith,  2  Johns.  52. 

Pearson  r.  Pearson,  7  Johns.  26. 

Lee  V,  Lnther,  3  Woodhury  k  Minot,  519. 

In  re  Campbeira  Estate,  7  Barr,   100,  per  Gib- 
son, C.  J. 

Withers  v.  Weaver,  10  Barr,  391. 

Pringle  r.  Pringle,  9  Sm.  2.S1. 

Zimmerman  v.  Streeper,  25  8m.  147. 

Fink  V.  Cox,  18  Johns.  145. 

Kennedy  ».  Ware,  1  Barr,  445. 
If  thelegal  title  passed,  a  resulting:  trust  ensued 

Jackman  v.  Ringland,  4  W.  &  S.  149. 

Lynch  v.  Cox,  11  Uar.  265. 

C.  A.  V. 
March  10,  1877.  The  Court  (after  stating 
the  facts).  These  are  the  facts  of  the  case  as  they 
appear  in  the  bill  and  answers.  And  the  ques- 
tion to  be  decided  is,  whether  the  mortgage  bonds 
of  the  Railway  Company,  into  which  the  shares 
of  the  Pennsylvania  Company  were  converted, 
belong  to  the  plaintiflf  or  to  the  estate  of  Mr. 
Thomson  ?  Of  course  the  ownership  of  the  bonds 
follows  the  ownership  of  the  shares.  If  the  shares 
were  the  property  of  the  plaintiff,  the  bonds  un- 
questionably belong  to  her,  and  she  is  entitled  to 
the  relief  prayed  for. 

It  is  to  be  observed  at  the  outset  that  here  was 
a  complete,  perfect,  and  absolute  transfer  of  the 
legal  title  to  Miss  Foster.  The  shares  were  trans- 
ferred to  her  on  the  books  of  the  company,  by 
direction  of  the  owner,  and  new  certificates  were 
taken  out  in  her  name.     The  plaintiff  stands  in 


no  need  of  legal  or  equitable  remedies  to  complete 
her  legal  title.  The  only  relief  which  she  needs 
and  prays  for  is  that  her  title  be  relieved  from  the 
claims  of  the  administrators  and  trustees  of  Mr. 
Thomson's  estate,  and  that  the  bonds  into  which 
the  shares  were  converted  by  her  own  agency,  be 
surrendered  to  her  It  is  not  the  case,  therefore, 
of  an  incomplete  voluntary  gift,  or  of  a  merely 
equitable  title  to  a  chose  in  action  acquired  by  an 
assignment  which  remains  in  the  possession  of  the 
assignor.  A  gift  of  a  chattel  is  not  consummated 
and  perfected  until  the  delivery  of  the  thing  pro- 
mised, and  until  then  the  party  may  revoke  his 
promise.  So,  also,  an  assignment  of  a  chose  in 
action  («  ^ ,  a  bond,  Zimmerman  v.  Streeper,  25 
Smith,  147,  or  a  policy  of  insurance.  Trough's 
Estate,  25  Smith,  115,  or  a  single  bill,  Pringle  v. 
Pringle,  9  Smith,  281,  or  a  certificate  of  deposit. 
Withers  v.  Weaver,  10  Barr,  391),  where  the 
assignor  retains  possession  of  the  chose  or  of  the 
assignment,  passes  no  title  to  the  assignee  or 
donee;  and  the  reason  is  that  the  retention  of  the 
chose  or  of  the  assignment  is  unmistakable  evi- 
dence that  the  assignor,  whatever  his  future  in- 
tentions might  be,  has  not  parted  with  his  pro- 
perty in  the  thing  over  which  he  retains  entire 
control. 

If  Mr.  Thomson  had  suffered  these  shares  to 
stand  in  his  own  name  and  had  executed  to  Miss 
Foster  an  assignment  of  them,  and  had  retained 
that  assignment  in  his  own  possession  until  his  '^ 
death,  never  having  deliverdl  it  to  her,  there  would 
seem  to  be  no  doubt  under  the  decisions  that  no 
property  in  the  shares  would  have  passed  to  her. 
And  the  result  would  have  been  the  same  if  he 
had  given  her  a  parol  assignment  of  them  without 
valuable  consideration,  still  retaining  the  shares 
in  his  own  name,  unless,  indeed,  circumstances 
could  be  shown  amounting  to  a  declaration  of 
trust  on  his  part  to  hold  them  for  her  use.  Put 
here  the  gift  is  complete  by  the  delivery  of  the 
thing  itself,  for  transferring  the  shares  to  her  upon 
the  books  of  the  company  is  putting  her  in  com- 
plete possession  of  the  thing  assigned,  and  cloth- 
ing her  with  the  complete  legal  title.  It  stands 
in  the  place  of  a  delivery.  Such  an  act  performs 
precisely  the  office  which  an  actual  delivery  would 
perform  if  it  were  a  chattel.  It  is  as  complete  a 
delivery  as  the  nature  of  the  thing  will  admit  of. 
There  can  bo  no  clearer  evidence  of  a  design  to 
part  with  the  right  of  property  in  favor  of  an- 
other than  an  absolute  transfer  of  the  legal  title 
to  her  for  her  own  nse.  Retaining  in  his  posses- 
sion the  certificates  which  are  in  her  name  and 
which  he  could  not  use  without  her  consent,  can- 
not undo  or  qualify  the  decisive  ownership  with 
which  he  had  invested  her  by  the  actual  transfer 
to  her  on  the  books  of  the  company.  The  best 
evidence  of  her  ownership  is  the  transfer  on  the 
books  of  the  company.     The  certificates  were  but 
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secondary  evidence  of  her  ownership  and  only  nse- 
lul  for  purposes  of  transfer.  They  were  nothing 
more  than  the  official  declaration  by  the  company 
of  what  already  appeared  on  their  books.  There 
was  here  no  locus  penUentiee.  He  conld  not 
have  used  the  certificates,  nor  could  any  one  have 
used  them  except  Miss  Foster. 

We  are  of  opinion,  therefore,  that  the  cases 
relied  upon  by  the  defendants'  counsel  upon  the 
subject  of  incomplete  gifts  of  chattels,  and  of  un- 
delivered assignments  of  choses  in  action,  have  no 
application  to  the  circumstances  of  the  present 
case,  for  here  was  a  complete  divestiture  of  his 
own  title  and  a  complete  investiture  of  title  in  her. 
So  complete  that  he  had  no  further  control  over 
the  legal  title,  and  no  power  without  her  consent 
to  undo  or  disturb  it. 

This  brings  us  to  what  appears  to  us  to  he  the 
real  question  in  this  case,  and  that  is  whether 
there  is  here  sufficient  evidence  to  rebut  the  ])re- 
Bumption  of  a  resulting  trust,  which  always  arises 
where  a  conveyance  has  been  made,  without  con- 
sideration, to  one,  of  an  estate  or  other  property 
which  has  been  purchased  with  the  money  of  an- 
other. The  presumption  of  such  a  resulting 
trust  is  always  rebutted  where,  to  use  the  language 
of  the  books,  the  purchase  may  fairly  be  deemed 
to  be  made  for  another  from  motives  of  natural 
love  and  affection.  Thus  a  purchase  in  the  name 
of  a  child  or  of  a  wife  is  uniformly  held,  by  the 
unaided  force  of  the  relationship  alone,  to  rebut 
the  presumption,  unless  there  be  clear  evidence  to 
show  that  the  donee  was  intended  to  be  a  mere 
trustee.  It  would  be  a  useless  waste  of  time  to 
go  over  the  cases  establishing  this  doctrine.  They 
have  been  industriously  collected  in  the  paper- 
book  of  the  plaintifiPs  counsel,  and  are  familiar  to 
the  profession.  The  doctrine  is  too  well  estab- 
lished to  admit  of  the  least  doubt  It  is  not  con- 
troverted by  the  defendants'  counsel,  but  it  is  con- 
tended that  the  presumption  of  a  resulting  trust 
cannot  be  rebutted  in  the  present  case  because  the 
donee  is  not  related  by  blcod  to  the  donor.  Yet 
the  ordinary  case  of  a  gift  to  a  wife  shows  con- 
clusively that  blood  is  not  a  necessary  ingredient 
to  give  effect  to  the  presumption  rebutting  such  a 
trust  The  presumption  in  favor  of  a  wife  or 
child  which  rebuts  the  resulting  trust  is  doubtless 
founded  on  the  moral  obligation  which  rests  on 
the  donor  to  provide  for  them,  and  the  inference 
which  arises  therefrom  that  it  was  the  intention 
of  the  donor  thus  to  provide  for  them,  and  that 
they  should  not  hold  as  trustees.  But  why  may 
not  the  presumption  also  arise  where  these  rela- 
tionships do  not  exist,  if  there  is  clear  evidence  to 
show  that  such  was  the  manifest  intention  of  the 
donor  ?  It  is  quite  clear  that  other  circumstances 
and  other  relations  in  life  besides  the  relationship 
of  parent  and  child,  or  husband  and  wife,  may 
sufficiently  rebut  the  presumption  of  a  resulting 


trust.  Thus  a  gift  to  a  sister  (Riddill  v  Farnell, 
5  Weekly  Rep  324),  a  grandmother  to  grand- 
children (Gardner  u.  Merntt,32Md.78,10Am.  L. 
Reg  N  S.  127),  a  step-father  to  a  step-child  (Ray 
V.  Simmons,  15  lb  702),  a  relation  by  marriage 
(Currant  v.  Jago,  1  Col  Iyer,  261).  Now  whether 
there  is  or  is  not  a  resalting  trust,  roust,  as  was 
said  by  Lord  Hardwicke  in  Hill  i?.  The  Bishop  of 
London  (1  Atk.  618),  always  depend  upon  the 
intention  of  the  grantor.  As  the  presumption 
which  arises  in  favor  of  a  wife  or  child  is  founded 
exclusively  upon  the  intention  of  the  grantor  in- 
ferred from  the  relationship,  it  would  be  extremely 
illogical  to  hold  that  a  like  presumption  could  not 
be  derived  from  other  circumstances  clearly  show- 
ing the  same  intention,  and  especially  from  proof 
of  the  eirpress  and  deliberately  declared  wishes  of 
the  .grantor.  There  is  no  magic  virtue  in  blood 
in  such  cases,  except  in  so  far  as  it  gives  rise  to 
a  strong,  and  unless  rebutted,  a  conclusive  pre- 
sumption of  the  grantor's  intention.  What  then 
was  Mr.  Thomson's  intention  in  the  present  case  ? 
If  he  had  declared  in  so  many  words  that  this 
was  not  to  be  a  resnlting  trust  in  his  own  favor, 
and  that  Miss  Foster  was  not  to  be  a  trustee  but 
a  beneGciary,  would  any  one  doubt  that  the  pre- 
sumption of  a  resulting  trust  would  be  rebutted, 
notwithstanding  the  fact  that  she  was  only  con- 
nected with  him  by  marriage  and  by  the  ties  of  an 
affection  which  he  himself  declared  to  be  as  strong 
as  the  ties  of  parental  affection  f  We  are  to  look 
for  the  intention  of  the  grantor  in  his  acts  and 
expressions.  By  his  own  act  he  invested  her  with 
the  complete  legal  title  to  these  shares.  With 
what  intention  7  That  she  should  be  a  trustee 
for  him  ?  For  what  purpose  ?  What  possible 
motive  can  be  attributed  to  him  for  having  these 
shares  transferred  to  her  npon  the  books  of  the 
company,  and  thus  putting  them  entirely  beyond 
his  own  control,  if  he  did  not  intend  her  to  take 
as  a  beneficiary  ?  Was  she  a  stranger  to  him  f 
Let  him  answer  for  himself.  Three  days  before 
his  death  he  wrote  in  the  codicil  to  his  will,  '*  I 
desire  my  dear  niece,  Lottie  Foster,  but  to  whom 
I  cherish  the  feelings  of  a  father,  to  be  so  treated 
and  regarded  in  the  law,  as  if  she  were  really  my 
own  child."  And  on  the  day  before  he  died  he 
repeated  it,  "I  wish  my  niece,  Charlotte  F.  Foster, 
to  be  considered  as  my  daughter."  Let  it  be 
remembered  also  that  these  declarations  were 
made  less  than  two  months  after  he  had  trans- 
ferred the  shares  to  her. 

It  seems  to  us  that  to  decide  now  that  she  can- 
not take  as  a  beneficiary,  but  must  be  held  to  be 
a  trustee  propter  defectum  sanguinis^  would  be 
to  fly  in  the  lace  of  the  plainly  expressed  inten- 
tions of  Mr.  Thomson,  and  to  override  what  can- 
not but  be  regarded  as  his  most  urgent  dying 
request.  There  is  no  doubt  a  great  deal  in  blood 
as  indicating  the  intention  with  which  such  aa 
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act  as  this  is  done.  But  tbere  is  also  a  great  deal 
iu  the  fact  that  a  childless  man  takes  to  his  home 
and  heart  an  orphan  child — a  near  relation  of  his 
wife,  and  dependent  upon  him  for  support — and 
plants  her  there  in  the  place  of  a  daughter,  treats 
lier  in  all  respects  as  a  daughter,  and  in  one  of 
the  roost  solemn  acts  of  his  life  declares  that  in 
measuring  her  legal  rights  he  desires  her  to  be 
considered  in  all  respects  as  if  she  were  really  his 
daughter.  It  would  be  a  mockery  of  reason,  and 
an  unjust  perversion  of  a  wholesome  principle,  to 
apply  the  persuroption  of  a  resulting  trust  beciiuse 
she  is  not  a  child^  when  the  author  of  the  gift  so 
solemnly  and  so  emphatically  declares  that  he 
desires  her  "  to  be  treated  and  regarded  as  if  she 
were  reaily  his  child,^^  The  principle  which 
raises  a  resulting  trust  where  there  is  a  convey- 
ance to  a  stranger,  or  where  there  is  not  evidence 
of  a  manifest  intent  that  the  grantee  should  take 
as  a  beneficiary,  is  a  principle  founded  in  wise  and 
just  considerations,  but  it  is  not  to  \ye  applied 
indiscriminately,  or  where  there  are  facts  and  cir- 
cumstances which  fairly  rebut  it. 

Looking  at  all  the  circumstances  of  the  case, 
and  giving  effect  to  the  declared  wishes  of  Mr. 
Thomson  in  reference  to  the  legal  status  and  rights 
of  Miss  Foster,  we  are  of  opinion  that  the  pre- 
sumption of  a  resulting  trust  is  in  this  case  fully 
and  fairly  rebutted,  that  she  has  a  perfect  legal 
and  equitable  title,  and  is  entitled  to  the  relief 
prayed  for.  Accordingly  let  there  be  a  decree  for 
the  plaintiff. 

Opinion  by  Thateb,  P.  J. 

[Ab  to  the  preBnmption  of  law  thnt  a  deed  was 
legally  delivered  on  the  date  of  its  ackiiowledgmeut, 
even  though  it  remained  in  the  hands  of  the  grantor, 
and  there  vaa  no  evidence  to  show  tliat  it  had  ever 
been  actnally  delivered  to  the  grantee,  or  to  any  one 
for  liim,  See — 

Doe  d.  Oarnons  v.  Knight,  8  Dowl.  &  Ryl.  348 ; 
8.  C,6B.  &C.  671. 

Sooverbje  r.  Arden,  1  Johns.  Ch.  Rep.  240. 

Ban  V.  Winthrop,  l.i.  329. 

Jones  V,  Jones,  6  Conn.  Rep.  111. 

Hope  V.  Barman,  11  Jar.  1097,  Q.  B. 

McLnre  r.  Coh:lon>:h,  17  Ala.  89. 

Williams  on  Real  Prop.  *124. 

Mr.  Rawle's  note  toBuiith  on  Contracts,  p.  30. 

Arrison  v.  Harmstead,  2  Barr,  39:^. 

Hall  V,  Benner,  1  Peuua.  Ren.  405. 

2  Greenl.  Kv.  297-8. 

Cowen&  Hiirs  notes  to  Phillips  on  Ev.,  note  888, 
p.  1281;  note29S,  p.  295. 
As  to  the  presumption  in  favor  of  the  acceptance  of 
a  deed,  especially  by  a  voluntary  grantee,  see — 

Marstou  r.  Bntler,  3  Wend.  149. 

Bryan  r.  Wash,  2  Giiimau  (ill.)  568.] 


©ommon  pieas— lafco^ 


0.  p.  No.  3.  Feb.  8, 1877. 

Bagley  et  al.  v.  Atlantic,  Hiss.,  and  Ohio  B.  E. 
Co.,  defendant,  and  the  Penna.  B.  B.  Co.,  gar- 
nishee. 
Foreign  attachment — Receiver  of  company  i  - 
fendant  appointed  by  a  United  States  Court 
in  another  State  where  plaintiff  resides — No- 
tificntion  to  garnishee —  Comity  between  courts 
of  different  States, 

Foreign  attachment.  Rule  for  judgment 
apraiust  garnishee,  ou  answers  to  interrogatories 
filed. 

The  interrogatories  were  in  the  usual  form. 
By  the  answers  it  appeared  that  the  defendant 
company  was  a  corporation  under  the  laws  of 
Virginia,  operating  a  railroad  within  the  boun- 
daries of  that  State  ;  that  the  garnishee  was  in- 
debted to  said  company  on  an  unsettled  ticket 
account;  the t  the  writ  in  this  case  had  been 
served  upon  the  garnishee  on  June  12,  1876,  but 
that  on  .1  une  6,  1876,  receivers  had  been  appointed 
by  the  XJ.  S.  Circuit  Court  for  the  Eastern  Dis- 
trict of  Virginia,  to  take  possession  of  the  prop- 
erty of  the  defendant  company,  and  said  receivers 
had  notified  the  garnishee  to  account  to  them  for 
all  traffio  balances.  The  answers  also  set  forth 
that  the  plaintiffs  were  citizens  of  Virginia  and 
not  of  Pennsylvania. 

F,  E,  Brewster  and  F.  C.  Brewster  for  the 
rule. 

Receivers  have  no  extra-territorial  jurisdiction 
or  power  of  official  action,  and  courts  are  not 
bound  to  recognize  a  receiver  appointed  in  a  for- 
eign State. 

High  on  Receivers,  p.  35,  §  47  ;  p.  156,  §  239. 
Booth  V.  Clark,  17  How.  322. 
Warren  v.  Union  Nat.  Bank,  7  Phila.  Rep.  156. 
Thos.  Hart,  Jr.,  contra. 
The  Courts  of  the  various  States  will  recognize 
the  right  to  sue  ot  a  receiver  appointed  in  another 
State,  when   he  is  authorized  so  to  do  by  the 
Courts  of  his  own  State,  and  where  no  detriment 
will  thereby  result  to  citizens  of  the  State  where 
suit  is  brought.     The  receivers  here  are  author- 
ized to  sue  liy  the  Court  appointing  them. 

Any  kind  of  title — legal  or  equitable — in  the 
assignee,  good  against  the  defendant,  is  also  good 
against  the  attaching  creditor. 
Walker  v,  Coover,  1 5  Sm.  430. 
Pat  ton  V,  Wilson,  10  CaRey,  299. 
U.  8.  V,  Vanghan,  t  Binney,894. 
High  on  Receivers,  (§  241  and  242. 
Rank  v,  St.  John,  iJ  Barb.  5S5. 
Iron  Co.  ».  Boston  L.  Works,  61  Maine,  590. 
Bent'e7  v.  Whittemore,4  C.  E.  Greene,  462. 
8peed  v.  May,  6  Harris,  91. 
Caskie  v,  Webster,  2  Wallace,  Jr.  131. 
Hunt  V.  Jackson,  5  Blatvli.  349. 
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Here  the  plaintififs  are  not  citizens  of  Penusjl- 
Tania,  and  therefore  no  reason  exists  why  this 
Court  shoold  refuse  to  recognize  the  title  of  re- 
ceivers appointed  in  Virginia,  especially  against 
creditors  who  are  citizens  of  that  State. 

MuUikenr.  Angbinbaagh  etai,f  1  Penua.  117. 
Tharston  v.  Roseiifield,  42  Mo.  474. 
The  decision  in  Booth  v.  Clarke  (supra)  wa 
made  before  the  passage  of  the  Bankrupt  Law. 
See  comments  upon  this  by  Blodgett.  J.,  in 
111.  Ex  parte  v,  Norwood,  3  Bissell,  612. 

C.  A.  V. 

Feb.  10.  The  Court.  As  it  is  discretionary 
with  us  to  give  judgment  in  a  case  like  this,  we 
refuse  to  exercise  our  discretion  in  favor  of  the 
plaintiffs  here,  they  being  residents  of  Virginia, 
and  coming,  therefore,  into  this  Court  to  reach 
a  fund  which  their  own  Court  has  locked  up. 

Rule  discharged. 

Oral  opinion  by  Ludlow,  P.  J. 


©rpjans'  ©ourt^ 


Wainwrighfs  Estate.  Dec.  22, 1870. 
Will — Demand  for  an  issue — Practice —  Undue 
inflrience — Act  of  March  15,  1832. 

Sur  appeal  from  the  Register  of  Wills,  and 
demand  for  an  issue. 

The  testator  died  in  January,  1876.  Between 
11  and  12  o'clock  P.  M.  of  the  day  previous  to 
his  death  the  alleged  will  was  signed  by  him  in 
the  presence  of  two  subscribing  witnesses.  It 
was  made  with  the  advice  and  assistance  of  James 
Trimble,  who  was  the  senior  partner  of  Trimble, 
Britton  &  Wainwright,  of  which  firm  the  dece- 
dent was  a  member.  Mr.  Trimble  was  appointed 
executor.  The  principal  bequests  were  $5000  to 
a  son  of  the  executor,  $5000  to  a  son  of  his  part- 
ner, Britton,  $5000  to  Meva,  "daughter  of  my 
friend,  Amanda  Ueberroth,"  and  the  residue, 
comprising  the  principal  pnrt  of  his  estate,  real 
and  personal,  to  Amanda  Ueberroth. 

A  caveat  was  filed,  and  the  will  was  presented 
for  probate  within  a  week  after  Mr.  Wainwright's 
death,  whereupon  the  heirs-at-law  presented  a 
petition  to  the  Register,  setting  forth  "that  the 
said  paper  writing  had  been  jirocured  by  means 
of  nndue  influence  by  said  Amanda  Ueberroth, 
with  wliom  testator  had  for  some  time  previous 
been  living  in  unlawful  relations,  and  by  James 
Trimble,  the  executor  named  in  the  said  writing," 
and  praying  for  an  issue  devisavit  vet  non^  to  be 
certified  to  the  Court  of  Common  Pleas  for  trial. 

While  testimony  was  being  taken  before  the 
Register,  on  May  4,  1876,  the  applicants  for  an 
issue  demanded  that  the  matter  should  be  certi- 
fied to  the  Orphans'  Court  for  its  decision  )  but  on 


the  same  day  the  Register  announced  that  he  had 
decided  to  admit  the  will  to  probate.  From  this 
decision  the  present  appeal  was  taken.  It  was 
referred  to  an  examiner  to  take  testimony,  which 
was  duly  returned,  and  was  very  conflicting. 
Witnesses  were  called  who  visited  the  decedent 
the  dny  before  his  death,  who  testified  that  at  that 
time  symptoms  of  approaching  death  were  appa- 
rent Dr.  Stretch  testified  that  the  night  before, 
between  the  hours  of  eight  and  nine  o'clock,  when 
he  visited  him,  the  decedent  was  of  sound  mind. 
After  the  doctor  had  left,  Amanda  Ueberroth  and 
Mr.  Trimble  were  in  and  out  of  the  room  until 
the  will  was  signed;  and  they  declared  that  the 
decedent  "wanted  to  marry  A  manda,  and  give  ber 
all  his  property."  The  brothers  of  the  decedent 
objecting  to  this,  Trimble  told  Amanda  that  she 
was  "  well  enough  off,"  and  had  better  persuade 
the  decedent  '*to  drop  the  marriage."  Mr. 
Lane,  one  of  the  subscribing  witnesses,  testified 
to  the  instructions  that  were  given  him  by  the 
decedent.  There  was  conflicting  testimony  as  to 
whether  Charles  B.  Wainwright,  the  other  sub- 
scribing witness,  said  the  testator  was  "flighty" 
at  the  time  oC  the  execution  of  the  will,  or 
whether  he  said  that  he  was  "flighty"  at  a  later 
hour  in  the  night.  A  number  of  witnesses  were 
called,  also,  who  testified  that  Amanda  Ueber- 
roth was  a  woman  of  immoral  character,  and  that 
for  some  years  she  had  lived  with  one  McCorgar, 
whom  she  claimed  as  her  hnsband.  It  was  also 
proved  that  she  had  lived  in  several  houses  of 
ill-fame  which  had  been  kept  by  her,  and  that  she 
had  been  living  with  decedent  in  unlawful  rela- 
tions for  a  year  previous  to  and  at  the  time  of 
his  decease. 

For  the  appellees  testimony  was  taken  to  show 
that  the  said  will  was  prepared  in  strict  accord- 
ance with  the  testator's  orders,  and  that  before 
reading  it  to  him  counsel  requested  him  to  repeat 
his  directions,  which  be  did  with  clearness.  Seve- 
ral witnesses  were  called,  who  all  testifled  that  the 
decedent  bad  expressed  himself  at  various  times 
as  resolved  to  dispose  of  his  property  in  the  man- 
ner he  afterwards  directed.  It  was  also  testified 
that  testator  and  the  residuary  legatee  had  lived 
together  for  nearly  a  year  as  husband  and  wife, 
though  no  marriage  ceremony  had  ever  been  per- 
formed between  them. 

George  W.  Biddle  and  Arthur  JU,  Burton^  for 
the  appellants. 

If  there  is  testimony  that  would  tend  to  prove 
the  testator  to  be  of  nnsound  mind,  or  the 
subject  of  any  undue  influence,  the  effect  of  testi- 
mony brought  to  prove  the  contrary  should  be 
disregarded  in  determining  whether  an  issue  be 
granted.  Counter  evidence  would  therefore  only 
serve  to  show  more  clearly  the  nature  and  mate- 
riality of  the  facts  which  are  in  dispute.  The 
Court  is  not  to  pass  upon  the  testimony  as  a 
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whole,  or  determine  the  case  upon  the  mere  weight 
of  the  testimony,  bnt  8iraply  to  ascertain  whether 
there  is  a  dispute  of  fact  upon  a  material  point, 
and,  if  so,  to  grant  the  issne. 

F,  (7.  Brewster  and  John  Q  Lane,  contra. 

These  parties  have  not  placed  themselves  pro- 
perly upon  the  record,  and  consequently  are  not 
entitled  to  an  issne. 

The  docket  entries  of  the  Register,  certified 
with  the  records  of  the  Orphans'  Court,  show- 
that  on  January  15,  1S76,  the  allepred  will  was 
presented  for  probate,  and  the  subscribing^  wit- 
nesses sworn.  January  17,  petition  for  an  issue. 
May  4,  will  admitted  to  probate.  May  6,  appeal 
filed.  The  docket  entry  only  noticed  the  petition 
filed  January  17,  which  petition  is  irrcji^ular,  be- 
cause, at  the  time  of  filing  it,  the  will  was  either 
proved  or  not  proved,  and  if  it  was  proved  before 
the  petition  was  presented,  it  was  too  late.  If  it 
was  in  time,  it  cannot  now  be  regarded,  as  it 
should  be  accompanied  by  a  caveat,  the  only 
paper  known  to  the  law  before  probate. 

[DwiG||T,  J.  If  no  caveat  had  been  filed,  the 
Register  could  not  entertain  the  question  of 
granting  an  issue;  and,  if  he  did  entertain  it.  is  it 
not  the  presumption  that  a  caveat  was  filed  ?J 

The  Court  will  not  presume  a  caveat  when  the 
record  does  not  show  it,  and  no  witness  swears  it 
was  filed. 

[DwiGHT,  J.  There  was  a  case  in  this  court 
where  a  decree  of  Jud.cce  Thompson  was  founded 
on  a  petition  which  the  Orphans'  Court  docket 
did  not  fihow  to  have  been  filed,  but  the  Court 
presumed  that  everything  before  the  decree  was 
regularly  done.] 

The  contestants  failed  to  satisfy  the  Register 
that  they  were  entitled  to  an  issue ;  although 
there  was  no  testimony  for  us,  he  granted  the 
probate.  After  he  admits  a  will  to  probate  he 
cannot  grant  a  feigned  issne. 

[DvviGUT,  J.  In  my  judgment  the  Register's  de- 
cision was  incorrect.  (South's  Estate,  2  Weekly 
Notes,  212  ;  Hansell's  Estate,  Ibid.  128.)  After 
an  issue  has  been  demanded,  if  he  refuses  it,  he 
should  not  admit  the  will  to  probate,  but  should 
give  an  opportunity  to  the  parties  to  appeal  from 
his  refusal  to  grant  an  issue;  but  if  he  does  go 
on  and  probate  the  will,  the  parties'  only  course 
is  to  appeal  to  this  Court,  and  we  will  grant  or 
refuse  an  issue,  if  asked  ;  or  if  none  is  asked,  we 
will  decide  the  case  on  the  evidence  before  us.] 

Jan.  20, 1877.  In  announcing  the  conclusions 
to  which  the  Court  had  come,  D wight,  J.,  said  : 
The  Court  are  equally  divided  in  opinion  respect- 
ing the  right  of  the  appellants  to  an  issue.  I 
would  say.  also,  that  I  am  in  favor  of  granting 
the  issue  for  these  reasons :  The  Act  of  March 
15,  1832,  §  4  (Purd.  Dig.  1256,  pi.  322),  pro- 
Tides  that  whenever  a  dispute  upon  a  matter  of 


fact  arises  before  any  Register's  Court,  the  said 
Court  "shall,  at  the  request  of  either  party,  di- 
rect a  precept  for  an  issue  to  the  Court  of  Com- 
mon Pleas  of  the  county  for  the  trial  thereof." 
It  has  been  held  in  several  cases  of  late,  more 
particularly  in  Cozzeu's  Will  (11  Sm.  196),  and 
in  Graham's  Appeal  (11  Sm.  43),  that  the  de- 
mand for  an  issue  under  this  section  is  a  demand 
of  right,  when  a  material  fact  is  in  dispute. 

As  was  said  in  Dormer  u  Brown  (22  P.  P. 
Smith,  404),  a  case  arising  under  a  like  provision 
in  reference  to  the  distribution  of  money  raised 
by  sales  under  execution  or  Orphans'  Court  sales, 
the  issue  is  statutory,  and  not  one  springing  out 
of  the  assimilation  of  the  powers  of  the  Orphans' 
Court  to  those  of  the  Court  of  Chancery  In  the 
latter  case,  a  judge  sitting  as  a  chancellor  exer- 
cises discretion,  the  sole  object  for  granting  an 
issue  being  to  "inform  the  conscience  of  the 
Court."  But  in  the  former  the  right  to  an  i'^sue 
is  given  by  the  Legislature  to  a  party.  I  think, 
therefore,  that  the  Court  should  interpret  the 
legislative  intent  as  far  as  possible  in  favor  of  the 
demandant;  that  is  to  say,  in  furtherance  of  his 
right,  and  that  a  repressive  effect  should, not  be 
sought  for  in  the  testimony.  It  is  the  office  of 
the  Court  not  to  interpose  between  the  demand- 
ant and  a  jury,  but  sim])ly  to  ascertain  whether 
there  is  a  material  fact  in  dispute.  Under  the 
Act  relating  to  the  distribution  of  the  proceeds 
of  sheriffs'  sales,  the  mode  of  ascertaining  this  is 
by  an  inspection  of  the  written  request  of  the 
party,  and  a  consideration  of  the  affidavits  ac- 
companying. A  similar  practice  has  been  fol- 
lowed frequently  by  Registers  of  Wills,  when  re- 
quests for  issues  had  been  made  to  them  ;  but  in 
the  Register's  Court,  and  in  the  Orphans'  Court, 
as  successor  to  its  powers  and  jurisdiction,  the 
mode  of  ascertaining  has  not  been  fixed.  It  is 
trne  that  after  issues  have  been  refused,  the  Su- 
preme Court,  upon  consideration  of  the  merits  of 
the  case,  have  refused  to  reverse  for  error,  when 
satisfied  that  a  verdict  for  the  demandants  ought 
not  to  have  been  sustained.  It  seems  to  me, 
however,  that  it  is  our  duty,  placed  at  the  begin- 
ning of  the  line,  not  to  act  upon  a  principle  which 
may  be  eminently  just  and  wise  as  the  guide  of  a 
tribunal  having  the  final  disposition  of  the  whole 
case.  I  think  that  where  the  appellants  present 
evidence  to  sustain  the  issue  prayed  for,  which  is 
of  such  a  character  that,  if  believed  by  the  jury, 
their  verdict  for  the  appellants  would  be  sustained, 
the  demand  for  an  issue  should  be  granted  ;  and 
more  especially  is  this  the  case,  when  their  tes-- 
timony  is  met  by  counter  testimony  for  the  ap- 
pellees, for  there  is  then  clearly  a  dispute  upon 
material  matters  of  fact  which  the  jury  may  set- 
tle, one  way  or  the  other,  as  they  credit  the  wit- 
nesses. The  evidence  in  this  cause  is  to  the  effect 
that  the  testator  made  his  will  about  sixteen 
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hours  before  his  deuth  ;  that  he  was  living  with 
the  principal  legatee  in  unlawful  relations;  that 
while  his  brothers,  if  I  read  the  testimony  rightly, 
were  excluded,  she  was  present  in  his  sick  room 
up  to  the  time  when  a  gentleman  of  the  bar,  who 
had  been  sent  for  to  draw  the  will  of  the  testator, 
entered  it  to  receive  bis  instructions;  that  while 
this  gentleman  was  drafting  a  will,  this  legatee 
was  alone  with  the  testator  for  half  an  hour; 
that  at  the  end  of  that  time  the  executor,  whose 
son  was  also  a  legatee,  having  been  informed  by 
the  legatee  in  question  that  testator  desired  to 
marry  her,  went  into  the  testator's  sick  room,  had 
an  interview  with  him,  and  on  coming  out  again 
told  the  appellants  that  he  had  fixed  the  matter, 
and  told  the  legatee  that  the  contemplated  mar- 
riage need  not,  or  ought  not,  to  go  any  further, 
because  she  was  already  well  provided  for  by  the 
will.  I  think  that  these  facts,  taken  in  connec- 
tion with  the  illicit  position  of  this  legatee,  and 
her  manifestly  increased  influence  over  the  testator 
during  the  last  few  months  of  his  life,  should  be 
laid  before  a  jury,  in  order  that  they  might  deter- 
mine how  far  the  principal  legatee  prompted,  or 
how  far  she  and  the  executor  united  in  controlling 
the  testator's  mind  in  its  testamentary  disposi- 
tions. As  the  request  for  the  issue  must  be  re- 
fused, and  as  Judge  Uanna  is  clearly  of  the 
opinion  that  the  decree  of  the  Register  should 
Dot  be  reversed,  I  would  only  add  that  upon  the 
appeal  the  decree  of  the  Register  is  affirmed. 

The  following  opinion  was  delivered  by 
Hanna,  J. 

It  is  the  duty  as  well  the  province  of  the  Or- 
phans' Court  to  hear  and  determine  the  whole 
case  upou  its  merits.  The  appellants  demand  an 
issue  to  try  whether  the  testator  was  of  sound 
and  disposing  mind  at  the  time  of  the  execution 
of  his  alleged  will,  and  whether  or  not  his  alleged 
will  was  obtained  through  undue  influence  ex- 
erted by  Amanda  Ueberroth  the  principal  legatee, 
and  James  Trimble  the  executor. 

We  agree  there  is  no  evidence  of  testamentary 
incapacity,  but  differ  as  to  granting  the  issue  upon 
the  second  pro[)Osition  submitted  by  the  appel- 
lants. For  myself  I  am  of  opinion  that  the  evi- 
dence is  not  of  such  a  character  as  to  warrant 
submitting  the  question  to  a  jury.  I  do  not  dis- 
cover any  evidence  that  undue,  illegal,  or  improper 
influence  was  exerted  upon  the  mind  of  testator 
in  the  very  act  of  making  the  testament,  nor  at 
any  other  time.  While  it  is  true  that  he  and  the 
j>rincipal  legatee  were  living  together  as  husband 
and  wife,  without  the  marriage  ceremony  having 
been  solemnized,  yet  this  is  no  evidence  of,  nor 
does  it  raise  any  presumption  of  itself  that  she 
exercised  any  improper  influence  or  control  over 
the  mind  of  the  testator.  Proof  of  an  unlawful 
relation  must  be  accompanied  by  evidence  of  some 
act  of   persuasion,  solicitaiion,   or   controlling 


power  over  the  mind,  will,  and  judgment,  whereby 
the  testator  was  forced  or  induced  to  dis|)08e  of 
his  estate  in  a  manner  different  from  that  which 
he  would  have  selected  if  be  bad  L>een  a  free 
agent 

There  is  no  proof  of  any  act,  tending  in  this 
direction,  of  the  principal  legatee. 

Nor  is  there  any  evidence  that  the  execntor, 
who  was  the  senior  partner  of  the  testator,  used 
any  improper  means  or  influence  to  induce  testa- 
tor to  dispose  of  his  estate  otherwise  than  he,  of 
bis  own  volition  and  pleasure,  intended.  It  was 
not  illegal  or  improper  for  Mr.  Trimble  to  sug- 
gest to  and  advise  with  the  testator  as  to  the  dis- 
position of  his  property  or  the  object  of  his 
bounty,  and  if  this  can  be  gathered  from  the  tes- 
timony, it  shows  that  his  efforts  all  tended  to 
reconcile  testator  to  the  wishes  and  objections 
of  his  brothers,  the  appellants,  to  his  proposed 
marriage  with  the  principal  legatee. 

I  also  understand  the  rule  to  be  that  if  the 
question  of  fact  be  unsupported  by  sufficient  evi- 
dence, the  Court  should  refuse  the  issue.!  A  mere 
scintilla  of  proof  is  not  sufficient  to  entitle  a 
party  to  his  issue. 

But  the  evidence  must  be  such,  that  if  an  issne 
be  granted,  and  a  jury  should  find  a  verdict  against 
the  will,  we,  if  sitting  in  a  Court  of  law,  would 
be  satisfied  that  the  finding  was  in  accordance 
with  the  evidence,  or  the  weight  of  the  evidence, 
and  would  refuse  to  disturb  the  verdict. 

As  was  said  by  Paxson,  J.,  in  Cauffman  v.  Long 
(2  Weekly  Notes,  p.  697),  **a  man's  will,  the 
most  solemn  instrument  be  can  execute,  Bhall  iix>t 
beset  aside  without  any  sufficient  evidence  to  im- 
peach it."  See  also  De  Haven's  Appeal  (26  P.  F. 
Smith,  837;,  De  Pay's  Estate  (1  Weekly  Notes, 
212),  Will  of  Ellen  De  B.  Shaw  (Idem,  332). 

To  my  mind  the  evidence  clearly  shows  that 
the  will  of  William  Wainwright  was  the  free,  nn- 
controlled  and  voluntary  expression  of  his  wishes 
for  the  future  disposition  of  his  estate.  It  was 
prepared  by  his  counsel  in  accordance  with  in- 
structions received  in  the  solitude  and  silence  of 
the  death  chamber.  No  one  was  present  to 
solicit  or  suggest  a  benefaction,  and  the  testator, 
alone  with  his  counsel,  calmly  remembers  and 
seeks  to  befriend  those  who  he  believed  would 
appreciate  his  gifts,  and  had  won  his  heartfelt 
esteem. 

Being  of  opinion  therefore  that  the  evidence 
if  submitted  to  a  jury  would  not  justify  a  verdict 
against  the  will,  I  think  that  the  demand  for 
an  issue  should  be  refused,  and  the  appeal  dis- 
missed. 

O'Brien,  J.,  did  not  sit  during  the  argument 
of  the  cause,  and,  the  Court  being  equally  divided, 
the  appeal  was  dismissed. 

[See  CoUins'B  Estate,  ante,  434.  J 
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Vol.  III.]    THURSDAY,  MARCH  29,  1877.    [No.  2«. 


gjupreme  ©ourt. 


Jan.  *77,  73.         Hoff*8  Appeal        March  1, 1877. 

Subrogation — When  not  allowed  between  lien 
creditors — Bight  to,  as  against  purchaser  for 
value  without  actual  notice  of  lien. 

The  rale,  that  where  one  creditor  has  a  lien  npon 
two  properties  of  the  dehtor,  and  another  creditor  has 
a  lien  only  npon  one,  the  first  creditor  may,  in  equity, 
be  compelled  to  levy  his  debt  ont  of  tlie  property  to 
which  the  other  cannot  resort,  will  not  be  enforced 
when  that  properly  has  passed  to  a  bona  fds  pur- 
chaser for  yalne  without  actual  knowled;;e  of  llie  lien, 
and  whose  equity  is  therefore  superior  to  that  of  the 
creditor  asking  subrogation. 

In  1874  A.  was  the  owner  of  a  property  encumbered 
by  a  judgment  and  a  subsequent  mortgage.  He  alter- 
wards  purchased  a  second  property.  In  March,  1875, 
the  judgment,  by  reyival,  became  a  lien  npon  both 
properties.  In  July,  1875,  A.  sold  the  second  property 
to  B.,  who  purchased  for  value,  without  actual  knowl- 
edge of  the  judgment.  Upon  a  sheriff's  sale  of  the 
first  property  for  only  enough  to  pay  the  ju'lgment, 
the  mortgage  creditor,  without  notice  to  B.,  obtained 
from  the  Court  a  decree  subrogating  him  to  the  rights 
of  the  judgment  creditor.  He  then  levied  on  the 
second  property.  B.  then  applied  to  the  Court  to 
racate  the  order  of  subrogatiou,  so  far  as  it  affected 
his  property : 

Held  (affirming  the  judgment  of  the  Court  below), 
that  the  equity  of  B.  was  superior  to  that  of  the  judg- 
ment creditor,  and  therefore  the  latter  conld  not  be 
allowed  to  collect  the  judgment  from  B.'s  property. 

Appeal  from  the  Common  Pleas  of  Berks 
Coanty.  , 

This  was  a  petition  of  George  E.  Reiflf,  setting 
forth  substantially  the  following  facts  :  On  Jan- 
nary  1,  1874,  James  M.  Phillips  was  the  owner 
of  a  lot  of  ground  in  the  city  of  Reading,  encum- 
bered by  the  following  liens : — 

'  Mortgage  of  G.  A.  Kicholls,  entered  March  1,  1870, 
for  $2500. 

Mortgage  of  Q.  A.  NichoUs,  entered  April  9,  1870, 
for  $2000. 

Judgment  of  Henrietta  C.  Addams,  entered  April  11, 
1870,  for  $1000. 

Judgment  of  Rufus  Addams,  entered  Dec.  2,  1870, 
for  $2176. 

Judgment  of  Reading  Sav.  Bank,  entered  Aug.  24, 
187  A  for  $832  80. 

Judgment  of  John  S.  Auleubauh,  entered  Nor.  23. 
1872,  for  $304.07. 

Mortgage  of  Uenry  A.  Uoff,  entered  Oct.  29,  1873, 
for  $3000. 


On  December  5,  1874,  said  Phillips  became 
seized  of  another  property  in  the  city  of  Reading. 
On  March  16,  1876,  the  judgment  of  Henrietta 
C.  Addams  was  revived,  and  became  a  Hen  upon 
this  second  property.  On  July  7, 1875,  Philli|)S 
conveyed  this  second  pro|ierty  to  Reiflf,  the  pres- 
ent, j^etitioner,  who  was  a  bona  fide  purchaser  for 
Taliie,  and  who  had  no  knowledge  in  fact  of  t!:e 
Addams  judgment.  On  April  15,  1876,  the  first 
property  was  sold  at  sherifiPs  sale  for  $7434.47, 
and  the  proceeds  paid  into  court  Upon  a  rule 
to  show  cause  why  the  judgment  of  Henrietta  C. 
Addams  should  not  be  paid  out  of  the  fund, 
lloflf  filed  an  answer,  setting  forth  that  said  judg- 
ment was  secured  upon  other  property,  whereas 
his  mortgage  was  a  lien  only  upon  the  properly 
sold,  and  he  prayed  the  Court  to  delay  distribu- 
tion until  the  judgment  creditor  had  exhausted 
his  other  resources.  After  argument  the  Court, 
on  August  22,  1876,  decreed  that  the  Henrietta 
C.  Addams  judgment  should  be  paid  out  of  the 
fund,  but  that  said  judgment  should  not  thereby 
be  extinguished,  but  the  said  Henry  A.  Hoff 
should  be  subrogated  to  the  rights  of  the  ]>1nintifr 
therein.  This  was  without  notice  to  Reiflf,  the 
purchaser  of  the  second  property.  On  December 
15,  1876,  Hoflf  issued  a  fi,  fa.  on  the  judgment, 
under  which  the  property  purchased  by  Reiflf  was 
levied  on  and  condemned.  A  vend  exp.  was  then 
issued,  and  said  property  advertised  to  be  sold. 

Reiflf  then  filed  this  petition,  praying  the  Court 
to  annul  and  vacate  the  order  of  subrogation  in 
favor  of  Hoflf,  so  far  as  it  aflfected  petitioner's 
property,  and  that  the  Court  order  said  Hoff  to 
release  said  property  from  Henrietta  C.  Addams's 
judgment.  After  argument,  the  Court  (Sabsa- 
MAN,  A.  L.  J.,  delivering  the  opinion)  entered  the 
following  decree: — 

"  And  now,  January  8,  1877,  it  is  ordered  and 
decreed  that  so  much  of  our  decree  of  subrogation 
of  August  22,  1876,  in  the  premises  as  would 
aflfect  the  said  George  E.  Reiflf  unjustly  as  grantee 
of  the  proi>erty  named,  be  annulled,  and  all  pro- 
ceedings had  under  the  said  decree  of  subrogation 
are  set  aside  to  that  extent ;  but  for  all  other 
purposes  the  said  decree  is  reafiftrmed  to  be  and 
remain  in  full  force  and  eflfcct." 

Henry  A.  Hoflf  appealed,  assigning  for  error 
this  latter  decree. 

Cyrus  G.  Derr,  for  appellant 

As  against  4^hillips  the  common  debtor,  Hoflf 
was  entitled  to  be  subrogated  to  the  rights  of 
Mrs.  Addams  under  her  judgment 

Del.  &  Hnd.  Canal  Co.'s  Appeal,  2  Wr.  513. 

If  subrogation  be  an  equity  against  the  debtor, 
it  must  also  be  one  against  his  vendee  who  pur- 
chases after  the  rights  of  the  lien  creditors  have 
become  fixed.  Phillips  could  not  give  Reiflf 
greater  rights  than  those  which  he  himself  pos- 
sessed ;  and  if  he  could  not  abk  to  have  this  pro- 
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perty  relieved  from  the  lien  of  tlie  Addaius 
jud^rment,  how  cao  Reiff  ask  it? 

Huff's  equity  is  superior  to  that  of  Reiflf,  as  at 
the  time  of  the  conveyance  to  Reiff  it  already 
existed,  and  was  apparent  upon  record,  and  he 
tooic  the  property  with  all  its  imperfections  on 
its  head. 

The  Conrt  below  seems  to  have  considered  the 
right  of  Reiff  an  intervening  right,  and  to  be 
saved  under  the  rule  that  subrogation  cannot  l)e 
a  I  lowed  to  the  prej  udice  of  intervening  rights.  It 
is  clear,  however,  that  Reiff's  rights  are  not  in- 
tervening. Between  whtit  or  whom  do  they  in- 
tervene? All  the  rights  of  Miss  Addams  and 
Hoff  were  fixed  when  Reiff  purchased.  Reiff'n 
rights  supervened;  they  did  not  intervene.  If 
there  was  any  intervention  of  right  it  was  in 
favor  of  Hoff. 

William  B.  Bard,  contra. 

The  rule  that  where  a  creditor  has  a  lien  upon 
two  funds,  and  another  has  a  lien  upon  only  one 
of  the  funds,  the  second  creditor  is  entitled  to  sub- 
rogation, only  applies  where  both  funds  are  in 
the  hands  of  the  common  debtor  of  both  parties. 
Lloyd  V.  Galbraith,  1  C.  108. 

In  the  present  case  Phiilips  had  aliened  one 
property  to  Reiff  before  the  Court  was  asked  to 
decree  subrogation,  and  hence  it  did  not  remain 
in  the  hands  of  the  common  debtor. 

Subrogation  is  founded  upon  principles  of 
equity  and  benevolence,  and  is  not  to  be  allowed 
except  in  clear  cases,  where  it  works  no  injustice 
to  others. 

.  Wallace's  Estate,  9  Sm.  401. 

It  is  very  evident  that  if  the  Court  below  had 
not  annulled  its  decree  as  to  Reiff 's  property, 
great  injustice  would  have  been  done  him,  and 
he  would  have  been  compelled  to  part  with  prop- 
erty honestly  acquired. 

March  12, 1877.  TheCourt.  The  liens  against 
Phillips,  the  owner  of  the  estate  in  question, 
stood  in  this  order:  the  two  mortgages  to  Kicholls, 
a  judgment  of  Henrietta  Addams,  a  nd  a  j  udgment 
of  Rufus  Addams,  these  all  in  1870;  then  two 
judgments  in  1872,  and  lastly  Hoff's  mortgage 
in  1873.  In  December,  1874,  Phillips  acquired 
title  to  the  property  in  question.  In  March, 
1875,  Henrietta  Addams  revived  her  judgment 
against  Phillips,  and  it  then  became  a  lien  against 
this  after-acquired  property.  h\  July,  1875, 
Phillipsconveyed  this  property  to  Reiff  ^owa^Je, 
and  for  a  full  consideration. 

In  April,  1876,  the  property  bound  by  the 
Nicholls  mortgage,  the  judgment  of  Henrietta 
Addams,  and  the  Hoff  mortgage,  was  sold  at 
sheriff's  sale,  and  the  process  applied  to  the 
I^'ichoUs  mortgages,  the  judgment  of  Henrietta 
Addams  and  part  of  the  judgment  of  Rufus 
Addams.     Hoff  then  got  an  order  subrogating 


his  mortgage  to  the  judgment  of  Henrietta 
Addams.  This  was  done  without  notice  to  Reiff, 
the  purchaser  of  the  after-acquired  property. 
Hoff  was  proceeding  to  sell  this  property  on  the 
H.  Addams  judgment,  when  Reiff  arrested  his 
process,  and  the  Court  revoked  the  former  decree 
of  subrogation. 

The  simple  question  is,  whose  equity  is  supe- 
rior. Reiff's  or  Hoff's?  It  is  contended  that 
lioff^s  is,  because  H  Addams'  revived  judgment 
was  a  prior  lien  when  Reiff  purchased.  If  Phil- 
lips, the  defendant,  were  the  party  contesting 
Huff's  equity,  there  is  no  doubt  that  he  must 
give  way.  But  this  is  not  a  mere  qnestion  of 
lien,  but  of  equity  in  the  administration  of  a 
matter  of  pure  benevolence;  and  benevolence  to 
Hoff,  which  is  not  of  right,  cannot  be  adminis- 
tered by  ruining  others.  Gibson,  C.  J.  said  in 
Miller  u.  Jacobs  (3  Watts,  477 ),  "  The  rule  which 
gives  a  separate  creditor  the  exclusive  enjoyment 
of  his  own  peculiarfund  is  founded  in  benevolence 
and.  regulated  in  its  application  by  the  i)ice>t 
principles  of  justice,  for  which  reason  it  will  not 
be  enforced  to  cast  the  debt  on  one  who  is  but 
surely  or  is  not  otherwise  bound  to  bear  it." 
This  principle  has  been  frequently  recognized. 
(McGinnis'*  Appeal,  4  Harris,  448.)  Now  when 
Phillips  sold  to  Reiff  he  had  a  perfect  right  to 
sell,  and  Reiff  to  pay,  so  far  as  Hoff  was  con- 
cerned. 

Hoff  had  no  right  at  law  to  interfere.  He  had 
no  lien  on  the  after-acquired  property  sold  to 
Reiff,  and  his  mortgage  was  not  taken  in  view  of 
this  property,  as  bound  to  others.  The  only 
rihk  Re.ff  took  upon  himself  was  of  the  judgment 
of  Henrietta  Addams.  When  she  was  satisfied, 
his  property  was  cleared  of  her  lien.  Her  judg- 
ment was  extinguished  by  the  sale  of  Phillips' 
other  property.  Phillips  then  stood  in  the  rela- 
tion of  principal  to  Reiff,  for  by  the  covenant  in 
his  deed  contained  in  the  words  *'  grant,  bargain, 
and  sell,"  he  was  bound  to  Reiff  to  remove  the 
incumbrance  from  his  ]>ropcrty. 

We  have,  therefore,  the  case  of  one  who,  in 
fact,  stands  superior  to  a  surely,  who  was  a  bona 
y/(/d  purchaser  of  the  pro|>erty  for  a  full  considera- 
tion, who  had  no  knowledge  in  fact  of  the  lien 
of  Henrietta  Addams'  judgment,  who  owed  no 
duty  to  Hoff,  upon  whose  land  Hoff  had  no  legal 
claim,  and  from  which  the  burthen  of  Henrietta 
Addams'  judgment  was  removed  by  a  legal  ex- 
tinguishment of  her  debt  It  is  clear,  therefore, 
that  Hoff  has  no  equity  which  he  can  work  out, 
except  by  displacing  a  bona  fide  purchaser,  who 
is  prior  in  time,  superior  in  claim  on  Phillips, 
the  common  debtor,  and  who  must  lose  all  bis 
money  in  case  he  is  displaced.  When  he  pur- 
chased, Hoff  had  no  lien  on  his  land,  and  no 
equity  to  look  to  property  not  owned  by  Phil- 
lips when  Hoff  took  his  mortgage,  and  which 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


463 


then  was  not  bound  to  olhers  as  a  security  for 
their  liens.  It  would  not  be  pure  beneToleDce  to 
substitute  him  to  the  injury  of  Reiflf. 

The  Court  below  was,  therefore,  right  in  re- 
Toking  the  improvident  order  of  subrogation 
made  without  notice  to  Rciff,  and  leaving  the 
parties  as  they  were,  when  the  proceeds  of  the 
sberifPs  sale  extinguished  the  Henrietta  Addams 
judgment. 

Decree  affirmed,  at  the  cost  of  the  appellant, 
and  the  appeal  dismissed. 

Opinion  by  Aqnbw,  C.  J.  Williamb,  J., 
absent. 

ICf.  Fessler'B  Appeal,  antt,  71.] 


Jan.  '76, 178.  Vanarsdalen's  Appeal.  Jan.  8, 1877. 

Judicial  sale — Lien  of  the  city  on  equitable 
estate /or  unpaid  taxes. 

The  fnnd  arising  from  a  sheriff's  sale  of  an  equitable 
interest  under  articles  to  convey,  is  subject  to  the  lien 
of  the  city  for  unpaid  taxes. 

A.  and  B.,  copartners,  were  vendees  of  real  estate 
under  articles  to  convey  from  the  owner  of  the  legal 
title,  and  were  in  posdeHsion.  A  judgment  was  re- 
covered against  the  partnership  under  which  the 
property  was  sold  at  sheriff's  »alfl.  In  the  contest 
over  the  distribution  of  the  fund  between  the  individ- 
ual judgment  creditors  of  A.  and  B.,  and  the  city, 
claiming  for  unpaid  taxes, 

//«/</ (affirming  the  judgment  of  the  Court  below), 
that  tiie  fund  was  liable  to  the  claim  of  the  city  for 
unpaid  taxes  for  the  period  the  firm  was  in  posses- 
aioo. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Philadelphia. 

This  case  came  before  the  Court  below  upon 
exceptions  to  the  report  of  an  auditor  appointed 
to  distribate  the  fund  arising  from  a  sheritl^s  sale 
of  the  realty  of  William  K.  DiclcersoH  and  Joel 
M.  Vanarsdalen,  copartners,  trading  as  Dicker- 
son  and  Yanarsdalen. 

In  1870  Dickerson  and  Vanarsdnlen  formed  a 
partnership  in  the  law  and  real  estate  business 
under  the  firm  name  of  Dickerson  &  Yanarsdalen, 
bat  there  was  no  written  agreement  between 
them.  On  July  1, 1872,  the  said  partners  entered 
into  a  written  agreement  with  Robert  Whitaker, 
reciting  that  said  Whitaker  had,  at  their  request, 
)>urchased  the  real  estate  No.  250  South  Sixth 
Street,  Philadelphia,  and  that  tliey  were  desirous 
of  purchasing  the  same  for  $18,072.27,  and  pro- 
viding that  the  said  Kobert  Whitaker  should, 
npon  payment  to  him  of  said  sum, execute  a  deed 
in  fee  simple  for  said  real  estate  ''  unto  them, 
the  said  William  R.  Dickerson  and  the  said  Joel 
M.  Vanarsdalen  and  the  survivor  of  them,"  and, 
in  the  mean  time,  that  "  they,  the  said  William 


R.  Dickerson  and  Joel  M.  Yanarsdalen  or  the 
survivor  of  them,''  should  pay  to  Whitaker  the 
interest  on  said  sura,  together  with  the  taxes  and 
interest  on  incumbrances,  amounting  in  all  to 
$1445.65  in  equal  quarterly  instalments.  This 
agreement  was  acknowledged  but  not  recorded. 
Dickerson  and  Yanarsdalen  occupied  the  real 
estate,  sub-let  portions  of  it,  and  collected  the 
rents.  They  paid  the  first  quarter's  instalment 
of  interest,  taxes,  etc.,  but  making  default  in  their 
subsequent  payments, .the  said  Whitaker,  on  May 
6,  1874,  instituted  proceedings,  under  the  Land- 
lord and  Tenant  Act  of  1830,  to  recover  posses- 
sion of  the  property.  While  these  proceedinps 
were  pending,  the  property  was,  on  June  7, 1875, 
sold  at  sherifiPs  sale  under  a  judgment  against 
the  firm  of  Dickerson  and  Yanarsdalen. 

Before  the  auditor  appointed  to  distribute  the 
fnnd,  the  city  of  Philadelphia  presented  a  claim 
for  taxes  on  said  property  for  the  years  1^73, 
1874,  and  1875,  amounting  to  $728.32.  This 
claim  was  resisted  by  individual  judgment  credit- 
ors of  the  partners.  The  auditor,  upon  the 
authority  of  Fisher  u  Lyle  (8  Phila.  Rep.  1), 
decided  that,  as  the  defendants  never  held  the 
legal  title,  the  lien  of  the  taxes  was  not  di vested 
by  the  sale  of  their  interest,  and  hence  that  the 
taxes  were  not  payable  out  of  the  fund.  lie 
therefore  disallowed  the  city's  claim.  Upon  ex- 
ception the  Court  below  reversed  the  decree  of 
the  auditor,  and  awarded  to  the  city  the  sum  of 
$728.33  out  of  the  fund.  Whereupon  Kersey  K. 
Yanarsdalen,  an  individual  judgment  creditor  of 
Joel  M.  Yanarsdalen,  and  a  claimant  on  the  fund, 
appealed,  assigning  for  error  the  decree  of  the 
Court 

H.  Mc Miller f  for  the  appellant 

In  the  ab.sence  of  a  recorded  written  agreement 
to  bring  their  interest  into  partnership,  the  fund 
in  controversy  went  to  the  individual  creditors 
of  Dickerson  &  Yanarsdalen,  who  were  tenants 
in  common,  as  individual  property. 
Lefevre»s  Appeal,  1,9  P.  F.  S.  122. 

Under  the  agreement  of  July  1,  1872,  the  pur- 
chasers took  only  an  equitable  interest 

[SiiABswooD,  J.  Does  the  city  lose  her 
taxes  ?J 

No ;  the  city  has  a  lien  on  the  realty. 

[Agnevv,  C.  J.  Whatever  estate  is  sold,  are 
not  the  taxes  to  come  out  ?  Were  not  Dickerson 
and  Yanarsdalen  liable  to  have  their  goods  dis- 
trained upon  for  taxes  71 

By  the  agreement  of  J  uly  1, 1872,  the  taxes  are 
to  be  paid  to  Whitaker  and  not  to  the  City  Col- 
lector. For  these  taxes,  the  Act  of  Feb.  2,  1»54 
(Purd.  Dig.  10«5,  pi.  2),  gives  a  lien  on  the  real 
estate  which  is  not  divested  by  the  sheriflPs  sale. 

George  L,  Crawford^  contra. 

All  liens  for  taxes  are  discharged  pro  ianto  by 
a  sheriff's  sale  of  any  estate  in  the  premises. 
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Beekman's  Appeal,  2  Wr.  385. 
Whether  Pickerson  and  Vanarsdalen  nre  part- 
ners or  tenauts  in  common,  is  immaterial  so  far 
as  the  claim  of  the  city  for  taxes  is  concerned. 
Dickerson  and  Vanarsdalen  were  vendees  under 
equitable  articles  to  convey,  and  were  in  posses- 
sion. They  hnd  an  equitable  fee.  By  the  Act 
f  of  April  3,  1804  (Purd.  Dig.  8T6,  pi.  3),  a  mere 
tenant  is  liable  for  taxes  during  occupancy — d 
fortiori  an  equitable  owner  of  the  fee. 

Jan.  18,  187T.  The  Court.  The  sale  of  the 
property  held  in  common  by  the  partners  on  a 
judgment  against  the  partnership  carried  the 
title  of  the  tenauts  in  common,  to  the  purchaser 
at  sherift's  sale.  This  equitable  estate  to  the 
extent  of  the  paid  purchase  money  being  a  part 
of  the  whole  estate,  was  liable  for  the  taxes,  es- 
pecially when  they  were  in  possession.  The  city 
bad  a  right  to  claim  her  taxes  out  of  the  estate 
sold  at  judicial  sale,  whether  legal  or  equitable, 
both  being  liable  as  parts  of  a  single  subject. 

Decree  affirmed  wiih  costs  to  be  paid  by  appel- 
lant, and  the  appeal  is  dismissed. 

r£B  Curiam.    Wiluams,  J.,  absent. 


Jan.  '68,  67. 


Freck  v.  Blakiston.* 
Frock's  Appeal 


Feb.  13,  1877. 


Partnership — Relations  of  partners  inter  se — 
Bights  and  duties  of  a  partner  who  is  a  mem- 
ber of  two  firms  dealing  with  each  other. 

A.,  the  partner  of  B.,  having  charore  of  the  firm's 
business  at  a  particalar  place,  employed  a  firm  of 
which  he  was  a  member  to  conduct  it  for  a  comminsion  ; 
the  accounts  rendered  to  B.  showed  that  this  was  the 
course  of  dealing,  and  no  objf>ction  was  made,  and  the 
effect  was  to  redaoe  the  expense  of  transacting  the 
business : 

Heldy  that  B.  could  not,  after  dissolution  and  settle- 
ment, demaud  an  account  of  A.'s  share  of  such  com- 
missions. 

A.  sold  coal  of  his  firm  to  another  firm  of  which  he 
was  a  member,  with  notice  to  his  partner,  and  at  the 
full  marlcet  ralue : 

Rold,  that  he  was  not  liable  to  account  for  profits 
received  by  him  as  partner  in  the  purohaifiing  firm, 
although  said  firm  took  the  coal  to  fill  contracts  fur 
delivery  at  a  larger  price  than  they  paid. for  ii. 

Appeal  from  the  late  Nisi  PriuS. 

This  case  was  heard  in  the  Court  below  on 
exceptions  to  a  Master's  report.  The  facts  of 
the  case  were  as  follows  : — 

Blakiston  and  Freck  became  partners  in  1864, 

*  This  report  has  been  prepnred  by  Mr.  R.  C.  Mc- 
Mnrtrie,  of  counsel  for  tlie  appellees,  with  the  excep- 
lion  of  the  argument  of  appellant's  counsel,  which  was 
furuiohed  by  Mr.  C.  Stuart  Patterson. 


in  mining  and  selling;  coal,  as  J.  M.  Freck  &  Co. 
Freck  agreed  to  mine  and  ship  the  coal,  and 
Blakiston  agreed  to  sell  the  coal  in  Philadelphia. 
Blakiston  was  also  a  partner  in  the  firm  of  Bla- 
kiston, Graeff  &  Co.,  coal  merchants,  doing 
business  in  Philadelphia. 

In  1866  the  firm  of  J.  M.  Freck  &  Co.  was 
dissolved.  Freck,  who  kept  the  books,  sent  down 
a  balance  sheet,  and  by  that  sotne  months  after- 
wards, in  April,  1867,  a  settlement  was  made,  and 
the  balance  to  the  credit  of  Freck,  deducting  two 
uncollected  items  on  the  debit  bide,  was  paid  him 
by  Blakiston. 

In  1868  Freck  filed  a  bill  for  an  account  of  the 
partnership.  Blakiston  pleaded  an  account 
stated.  Freck  then  amended,  claiming  to  sur- 
charge and  falsify  the  account-stated :  ( 1 )  For  an 
amount  received  by  Blakiston  for  commissions 
received  by  him  as  a  partner  in  the  firm  of 
Blakiston,  Graeff  &  Co.  on  sales  of  the  coal  of  J. 
M.  Frerk  &  Co.  (2)  For  sales  of  coal  to  the 
firm  of  Blakiston,  Graeff  &  Co.  at  less  than  mar- 
ket prices.  (3)  For  profits  on  coal  delivered  to 
Repplier,  with  whom  Blakiston  was  a  partner 
to  fill  contracts  with  the  government.  (4)  For 
profits  on  coal  delivered  to  Wright  under  similar 
circumstances. 

The  case  was  referred  to  a  Master,  who  reported, 
in  substance,  on  the  first  point,  that  the  arrange- 
ment for  conducting  the  business  by  Blakiston, 
Graeff  A,  Co.  for  a  commission  caused  a  great 
saving  to  the  firm  of  J.  M.  Freck  &  Co. ;  that 
the  mode  in  which  the  business  was  done  was 
known  to  Freck;  that  monthly  accounts-current 
and  accounts-sales  were  rendered  by  Blakiston  to 
Freck  and  were  received  by  him,  and  his  accounts 
in  the  firm's  books  were  made  out  from  them, 
and  that  no  objection  was  made  by  Freck  to  this 
mode  of  doing  business.  But  the  Master  held,  as 
matter  of  la  w,  that,  as  the  commissions  wereeorned 
out  of  dealings  with  the  property  of  J.  M.  Freck 
<fe  Co.,  Blakiston  must  account  for  his  share  of 
thone  commissions. 

As  to  the  second  point,  the  Master  found  that 
the  sale  of  the  coal  of  J.  M.  Freck  &  Co.  was 
made  at  full  market  prices ;  that  accounts-sales 
were  rendered  to  Freck  showing  the  names  of  the 
purchasers  and  the  prices  paid,  and  no  objection 
was  made  by  Freck.  The  Master,  however,  re- 
ported that  a  point  was  made  before  him  not 
taken  in  the  pleadings,  viz ,  that,  inasmuch  as 
Blakiston  was  partner  in  the  selling  and  buying 
firm,  he  must  account  to  his  selling  partner  fur 
the  profits  he  made  as  purchaser. 

The  Master,  however,  reported  that  there  was 
no  right  to  have  an  account  of  profits  made  on 
sales  by  the  )>urchasingfirm  which  accrued  to  the 
common  partner  of  both  firms. 

As  to  the  hd  point,  he  reported  that  Repplier 
was  the  name  in  which  government  contracts  had 
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been  taken  bj  several  persons  and  firms,  among 
whom  was  Blakiston,  Qraeff  &  Co.,  J.  R.  Blakis- 
ton  being  one  of  that  firm ;  that  they  did  sell 
or  deliver  the  coal  of  J.  M.  Freck  &  Co.  to  him, 
and  he  sold  it  to  the  government.  But  as  it  was 
)>roved  that  J.  M.  Freek  &  Co.  received  precisely 
the  same  price  as  the  government  paid  Repplier, 
there  was  no  ground  for  account 

Freck's  counsel  maintained  that  the  coal  thus 
used  was  to  be  treated  as  a  contribution  of  capital, 
and  thus  he  was  entitled  to  the  pro  rata  share  of 
the  profits  on  that  basis.  The  evidence  showed 
that  the  sales  to  Repplier  were  returned  in  the 
account-sales  rendered  Freck,  and  the  proceeds 
carried  into  the  accounts-current,  and  the  balances 
accounted  for  between  Blakiston  and  Freck.  And 
it  was  also  proved  that  there  was  a  contribution 
of  capital  with  which  Freck  had  nothing  to  do, 
and  the  profits  were  not  made  out  of  the  sales  of 
J.  M.  Freck's  coal. 

As  to  the  4ih  point,  the  circumstances  were 
precisely  the  same  as  those  under  the  3d,  except 
that  Wright  did  receive  a  profit  on  the  coal,  and 
the  Master  ruled  that  Blakiston  must  account  for 
his  share  of  that  profit. 

The  Master  thereupon  reported  that  there 
should  be  a  decree  for  an  account  by  the  defend- 
ant of  the  amount  received  for  his  share  of  the 
commissions  paid  to  Blakiston,  Oraeff  &  Co. 
and  of  the  profit  derived  from  the  Wright  con- 
tract He  also  reported  that  plaintifif  should 
account  to  defendant  for  certain  items  which  had 
been  excluded  from  the  settlement  between  them. 

Both  parties  filed  exceptions.  The  plain tiCTs 
exceptions  were,inler  alia,  because  the  Master  did 
not  direct  an  account  of  the  profits  received  on 
the  sales  of  coal  purchased  by  Blakiston,  Graeff 
&  Co.,  and  of  the  profits  received  under  the  Rep- 
plier contract  After  a  hearing  on  the  excep- 
tions the  Court  of  Nisi  Prius  entered  the  follow- 
ing decree:  "  December  30,  1874,  the  exceptions 
filed  by  the  defendant  sustained,  and  also  the  I4th 
exception  filed  by  the  plaintiff.  The  other  excep- 
tions of  the  plaintiff  are  dismissed,  and  thereupon 
It  is  ordered  and  decreed  that  the  bill  be  dismissed 
with  costs."     No  opinion  was  filed. 

Both  plaintiff  and  defendant  appealed,  assigning 
for  error  the  decree  of  the  Court  Defendant's 
appeal  was  argued  and  decidid  in  March,  1876, 
and  is  reported  2  Weekly  Notes,  669.  The 
case  now  came  on  to  be  heard  on  the  plaintiff's 
appeal. 

E.  0.  Parry  and  (7.  Stuart  Patterson,  for 
appellant 

(I)  The  appellee's  ploa  of  "account  stated" 
would  be  a  bar  to  the  appellant's  prayers  for  a 
general  accounting,  if  the  plea  had  been  proved. 
The  Master  finds  against  the  plea,  though  he 
treats  it  as  a  question  of  estoppel.  The  decree 
of  this  Court,  and  the  opinion  of  Woodward, 
Vol.  III.— 30 


J.,  in  Freck  v.  Blakiston,  Blakiston's  Appeal  (2 
Weekly  Notes,  669),  shows  that  the  account 
stated  does  not  bind  the  appellee  in  this  case. 
How  then  can  it  bind  the  appellant  ?  The  ac- 
count stated  is,  in  terms,  a  settlement  not  of 
firm  business,  but  of  a  mortgage,  and  the  balance- 
sheet,  therein  referred  to,  had  been  repudiated 
by  the  api)ellee  as  a  final  statement  of  firm  trans- 
actions. The  plea  not  being  proven,  the  ap- 
pellant is  entitled  to  a  reversal  of  the  decree 
below,  and  to  a  decree  for  a  general  accounting. 

(2)  If  the  plea  were  proven,  the  appellant 
would  be  entitled  to  "surcharge  and  falsify," 
and  this  he  has  done  by  his  amended  bill  in  three 
particulars,  viz.: — 

(a)  As  to  the  commissions  on  sales  of  coal. 
The  firm  articles  bound  the  appellant  "to  su- 
perintend the  working  of  the  colliery,"  and  the 
appellee  "to  sell  or  dispose  of  the  product 
thereof."  Neither  partner  contributed  any  money 
as  capital,  but  the  appellee  loaned  to  the  firm  the 
money  which  constituted  its  cash  capital,  and 
that  loan  has  been  repaid  with  interest  The 
articles  also  provided  that  the  firm  profits  should 
be  equally  divided.  As  the  equivalent  for  his 
share  in  the  profits,  the  appellee  was  bound  to 
sell  the  coal.  Instead  of  doing  that,  he  employed 
his  other  firm  of  Blakiston,  Graeff  &  Co.  to  per- 
form that  duty,  and  he  compelled  J.  M.  Freck 
&  Co.  to  pay  that  firm  three  per  cent  commis- 
sions on  the  sales,  and  two  and  a  half  per  cent. ' 
guarantee  commission.  The  guarantee  commis- 
sion is,  in  any  possible  view^  unauthorized,  for 
the  articles  obviously  imply  that  the  business 
experience  and  skill  of  the  appellee  should  be  so 
applied  as  to  make  sales  to  paying  customers, 
and  that  the  firm  should  be  its  own  insurers  as 
against  bad  debts.  Nor  is  there  better  warrant 
for  the  commission  on  sales.  The  appellee  was 
entitled  to  charge  ofiice  rent,  clerks'  salaries,  etc., 
if  he  sold  the  coal ;  but  he  had  no  right  to  wholly 
neglect  to  perform  the  one  duty  imposed  on  him 
by  the  articles,  and  then  to  charge  the  firm  with 
the  cost  of  having  his  duty  performed  by  Blakis- 
ton, Graeff  &  Co.,  part  of  which  cost  went  into 
his  own  pockets  as  a  partner  in  the  latter  firm. 

Selling  throu^rh  Blakiston,  Graeff  &  Co.  did 
not  really  save  money  to  J.  M.  Freck  &  Co.,  for 
all  the  estimates  relied  on  by  the  appellee  include 
salaries  for  that  service,  as  compensation  for 
which  the  appellee  received  one-half  the  firm 
profits. 

The  appellee  risked  no  capital,  rendered  no 
service  to  the  firm,  and  received  one-half  of  its 
profits,  and,  also,  as  partner  of  Blakiston,  Graeff 
&  Co.  part  of  their  profits  on  busiuess  done  for 
J.  M.  Freck  &  Co. 

(6)  As  to  the  sales  by  the  appellee  of  J.  M. 
Frecic  &  Co  's  coal  to  Blakiston,  Graeff  &,  Co.  at 
leas  than  **the  current  market  price  of  the  day." 
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(The  testimony  was  commented  on  in  detail  to 
show  that  'Hhe  current  market  price"  meant  not 
the  buying  price  of  coal  at  Port  Richmond,  but 
the  selling  price  ;  that  the  sales  in  question  were 
made  by  the  appellee  at  the  former  price  when 
they  should,  in  fairness  to  the  appellant,  have 
been  made  at  the  latter  price ;  that  the  appellant 
never  acquiesced  in  the  commission,  or  the  sales 
to  Blakiston,  Oraeff  &  Co.) 

(c)  As  to  the  application  by  the  appellee  of 
the  firm  coal  to  the  oses  of  the  Government  con- 
tracts, in  which  the  appellee  was  interested. 

(The  letters  of  the  appellee  and  the  testimony 
were  referred  to,  to  show  that  the  appellee  par- 
ticipated in  the  contracts  on  behalf  of  J.  M.  Freck 
&  Co.,  and  that  that  firm  was  entitled  to  share  in 
their  profits.) 

Bast's  Appeal  (20  Sm.  301)  is  decisive  in 
favor  of  appellant.  That  case  holds,  with  re- 
gard to  one  of  the  very  contracts  in  question 
here,  that  "  there  is  an  implied  obligation  among 
partners  that  their  property  shall  be  nsed  for  the 
benefit  6f  the  firm ;"  and  that  an  interest  in  a 
Government  coal  contract,  though  taken  by  a 
partner,  and  intended  by  him  for  his  individual 
benefit,  must  be  held  to  enure  to  the  benefit  of 
his  firm. 

Paul  and  McMurtrie,  for  appellees. 

(1)  It  is  not  disputed  that  all  profits  earned 
from  firm  business  must  be  accounted  for.  Nor 
is  it  pretended  that  the  account  stated  precludes 
«n  inquiry  into  that.  But  this  was  a  substitu- 
tion of  the  agreed  mode  of  doing  the  business. 
It  was  the  hiring  of  the  firm  of  Blakiston,  Graeff 
&  Co.,  who  were  paid  a  commission  in  lieu  of  the 
expense.  If  the  share  of  these  must  be  accounted 
for,  Blakiston,  who  paid  his  share  of  the  expense, 
while  Freck  paid  nothing,  must  be  allowed  that. 
And  the  question  is,  Can  Freck,  after  acquiescing 
in  this  mode  of  doing  the  business,  require  such 
an  account  ?  His  conduct  shows  he  agreed  to  the 
substituted  mode  of  performance 

Collier  on  Pari.  113. 
Jackson  r.  Sedgwick,  1  Swanston,  460-9 
Boyd  r.  Mjall,  4  Alab.  79. 
Stoagliton  V.  Ljnch,  1  Jolin.  Ch.  470. 
It  would  be  as  proper  to  charge  him  for  inter- 
est received  on  loans  to  the  firm. 

Chtppendald  v.  German  Miuing  Co., 4  DeG.,MoN. 
&  G.  19-36. 

(2)  The  claim,  as  made  by  the  bill,  lacks  the 
facts  to  sustain  it.  The  claim  now  made  is  that 
a  common  partner  must  account  for  profits  on 
goods  bought  because  they  are  firm  property. 
The  vice  of  the  argument  lies  in  that  statement, 
whereas  by  the  purchase  they  ceased  to  be  firm 
property  of  the  sellers.  That  a  partner  may  be 
also  partner  in  another  firm  no  one  can  doubt. 

tilas8iDgton  v.  Thwaites,  1  Sim.  &  St.  124. 
And  transactions  between  firms  having  a  com- 
mon partner  are  treated  in  every  respect  as  if  the 


firms  were  composed  of  strangers,  except  as  to 
the  effect  of  notice. 

1  Lind.  on  Part.  674. 

Bolton  w.  Piill«»n,  1  Bos.  &  Pul.  546. 

Phillips  o.  Crammond,  2  Wash.  C.  C.  446. 

Collamer  o.  Foster,  26  Verm.  759. 

Reno  o.  Crane,  2  Black f.  218. 

Parrish  v,  Lewis,  1  Freem.  Ch.  309. 

Coffee  V.  Brian.  3  Bing.  55. 

Jackson  v.  Stopherd,  2  Cr.  &  Mees.  366. 

The  rule  governing  transactions  between  tms- 
tee  and  cestui  que  trunt,  that  the  purchaser  most 
prove  fairness,  does  not  prevail. 

Chambers  v,  Howell,  11  Beavan,  13. 

So  where  it  is  between  corporation  and  director. 
Gordon  o.  Preston,  1  Watts,  385. 

And  the  rules  as  to  the  evidence  that  proves 
the  sale,  and  the  exigency  of  pleading  to  sastaia 
an  account,  prove  the  rule. 

26  Verm.  789. 

Kellejr  r.  Greenloaf,  3  Story,  101. 

Herriok  v.  Ames,  8  Bosworth,  118 

Levi  9.  Karrick,  13  Iowa,  353. 

Reno  V.  C  rane,  2  Black,  218. 

Perrjr  v,  Bnlt,  14  Georgia,  708-9. 

Foster  v,  Andrews,  2  Penna.  161. 

(3)  There  were  no  profits  under  the  Repplier 
contract  from  the  sale  of  the  coal  of  J.  M.  Freck 
&  Co.,  and  the  claim  to  a  partner's  profits  de- 
rived in  another  firm,  has  not  even  a  pretence  that 
can  be  argued,  unless  it  be  law  that  being  partner 
in  one  business  draws  to  it  all  other  business  of 
all  the  partners. 

(4)  The  Master  thought  this  point  was  ruled 
by  Bast  v.  Pearson.  The  ground  of  that  decision 
was  that  the  defendant  sold  his  firm's  coal,  and 
claimed  the  right  to  keep  all  the  profits.  Here 
all  the  profits  on  the  sale  were  accounted  for.  If 
the  profits  on  the  sale  by  the  purchaser  must  be 
accounted  for,  the  rule  must  be  that  firms  having 
common  partners  can  never  deal  with  each  other. 
And  really  it  comes  to  this,  that  firm  property 
can  never  become  separate  property  of  one  of 
the  partners.  The  absurdity  of  this  argument 
was  exposed  in  Ex  parte  Rnffin,  6  Vesoy,  119, 
127-128,  where  it  is  said  if  that  were  law  a  firm 
could  never  wind  up,  for  that  was 'only  done  by 
giving  each  a  separate  ownership  in  part  of  the 
common  property.  The  rule,  however,  is  well 
settled. 

Ex  parte  Wiriains,  11  Vea.  3 
Ex  parte  Fell,  10  Id.  348. 

2  Swanst.  570. 
1  Madd.  3r.8. 

And  the  caitea  cited  under  the  second  point. 

The  plaintifi"  does  not  even  aver  that  the  sales 
were  secret ;  and  that  he  was  informed  of  them  by 
the  monthly  accounts  is  not  disputed  in  the  evi* 
dcnce. 

March  6,  1877.  Tns  Court.  After  a  care- 
ful examination  of  this  case  we  have  not  been 
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attle  to  discover  any  substantial  error  in  the  de- 
cree made  at  Nisi  Trias. 

Decree  affirmed  with  costs  to  be  paid  bj  the 
appellant  and  the  appeal  dismissed. 

Teb  Cubiam.    Wiluams,  J.,  absent 


Jan. '75, 199.  '      Jan.  11, 1877. 

Watson  et  al.  v.  The  Chester  and  Delaware  E.iver 

Bailroad  Company.  , 

Change  of  Venue — Acts  of  \i  April,  1834,  and 
28  Aprils  1870 — Noi  repealed  by  new  Con- 
slitution. 

The  Acts  of  1  \  April,  1834  (P.  L.  385),  nM  of  ApHl, 
If^lO  (P.  L.  1292),  relating  to  cliantrA  of  veuue,  aie  not 
repealed  hy  the  Coustitotion  of  1874. 

The  effpot  of  the  second  Bection  of  the  Schedule  to 
the  Conatitntion  is  to  preserve  the  laws  then  in  ex- 
istence wherever  leciftlntion  is  necessary  to  carry  the 
provisions  of  the  Constitation  into  proper  effect. 

Error  to  the  Common  Pleas  No.  8,  of  Phila- 
delphia County. 

This  was  an  action  of  debt  originally  bronght 
in  the  Common  Pleas  of  Delaware  County  by 
Watson  and  Folsom  aprainst  the  Chester  and 
Delaware  River  Railroad  Company  to  recover 
the  amount  due  nnder  certain  Acts  of  Assembly 
for  land  taken  and  occupied  by  the  defendants. 
On  Septeml^r  8, 1874,  the  plaintiffs  removed  the 
cause  to  Philadelphia  Connty  under  the  Acts  of 
14  April,  1834  (Pnrd.  Dig.  12^-7,  pi.  72),  and 
28  April,  1870  (Purd.  Dig.  1064,  pi.  8),  making 
affidavit  that  a  fair  and  impartial  trial  could  not 
be  had  in  the  connty  in  which  the  suit  was  origi- 
Tinlly  brought;  Philadelphia  County  having  been 
i!idicated  by  the  President  Judge  of  Delaware 
County,  in  accordance  with  the  provisions  of  the 
Act  of  1870. 

The  narr  (filed  in  the  Common  Pleas  No.  8  of 
Philadelphia)  averred  that  the  corporation  de- 
fendant had  entered  upon  and  occupied  a  portion 
of  a  tract  of  land  belonging  to  the  plaintiffs,  and 
Bitnated  in  the  city  of  Chester,  without  making 
compensation  therefor.  The  defendant  pleaded 
to  the  jurisdiction  of  the  Court,  setting  up  that 
the  canse  of  action,  if  any,  had  accrued  to  the 
plaintiffs  at  Chester  in  the  county  of  Delaware, 
and  further,  that  the  Court  had  not  since  ac- 
quired jurisdiction  of  the  said  cause  of  action 
''by  and  in  consequence  of  the  filing  in  this 
Court,  under  the  supposed  authority  of  certain 
Acts  of  Assembly  of  this  Commonwealth,  of  the 
record  of  certain  original  proceedings  in  the 
Court  of  Common  Pleas  of  the  said  county  of 
Delaware  therefor  therein  had."  The  plaintiffs 
demurred  on  the  ground  that  no  reason  why  the 
jurisdiction  should  be  ousted  was  shown  by  the 
plea.    The  Court  below  (Ludlow,  P.  J.,  deliver- 


ing the  opinion)  held  that  the  Acts,  nnder  which 
the  venue  of  the  case  was  changed,  were  repealed 
by  the  present  Constitution,  Article  III.  pro- 
viding that  the  power  to  change  the  venue  shall  be 
vested  in  the  Courts  to  be  exercised  in  such  man- 
ner as  shall  be  provided  by  law,  and  accordingly 
entered  judgment  for  the  defendant  on  the  demur- 
rer (reported  1  Weekly  Notes,  201).  Plain- 
tiffs took  this  writ,  assigning  for  error  the  entry 
of  judgment  for  defendant. 

A.  Sydney  Biddle  and  It.  (7.  McMurtrie^  for 
plaintiff  in  error. 

By  the  Acts  of  1834  and  1870  any  suit  to 
which  a  corporation  was  a  party  might  be  re- 
moved to  an  adjoining  county,  on  affidavit  filed 
that  a  fair  and  impartial  trial  could  not  be  had 
in  the  county  where  the  suit  was  begun.  This 
cause  was  removed  under  these  Acts.  We  con- 
tend that  there  is  no  part  of  the  New  Constitu- 
tion which  repeals  this  legislation.  The  third 
section  of  Article  III.  plainly  refers  to  future 
legislative  Acts,  where  it  provides  that  the  Gene- 
ral Assembly  shall  not  pass  any  local  or  special 
Act  on  the  subject  of  venue.  Therefore  if  these 
Acts  are  repealed,  it  must  be  by  the  twenty-third 
section  of  the  same  Article.  It  reads,  "The 
power  to  change  the  venue  in  civil  and  criminal 
cases  shall  be  vested  in  the  Courts  to  be  exercised 
in  such  manner  as  shall  be  provided  by  law." 
This  section  in  nowise  affects  the  existing  law, 
but  needs  future  legislation  to  carry  it  into  effect. 
It  is  not  self-operative. 

Shephard  v.  CoIIis,  1  Wbbklt  Notes,  494. 
Lehigh  Iron  Co.  v.  Supervisors  of  Hacongie  Town- 
ship, 3  Id.  29. 

Thos.  Hart,  Jr.,  and  James  E,  Oowen,  contra. 

The  twenty-third  section  of  Article  III.  made 
a  present  grant  of  power  upon  the  subject  of 
venue  to  the  judicial  branch,  and  this  grant  took 
effect  upon  the  adoption  of  the  Constitution. 
Therefore  the  power  of  action  is  in  the  judiciary, 
the  form  of  the  exercise  only  being  left  as  a  sub- 
ject of  .legislation. 

Jan.  23.  The  Court.  The  provision  of  the 
New  Constitntion  contained  in  §  23  of  Art.  III. 
that  "  the  power  to  change  the  venue  in  civil  and 
criminal  cases  shall  be  vested  in  the  Courts,  to  be 
exercised  in  such  manner  as  shall  be  provided  by 
law,"  was  not  immediately  operative,  eo  instanti 
the  constitution  was  adopted,  fo  as  to  defeat  ex- 
isting laws.  By  the  second  section  of  tlie  sched- 
ule **  all  laws  iu  force  in  this  commonwealth,  at 
the  time  of  the  adoption  of  this  constitution,  not 
inconsistent  therewith,  and  all  rights,  actions, 
prosecutions,  and  contracts  shall  continue  as  if 
this  constitution  had  not  been  adopted.''  The 
effect  of  this  savino^  section,  intended  to  bridge 
over  the  chasm  between  the  two  frames  of  gov- 
ernment, aud  make  the  transition  from  one  to  the 
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other  easy  and  without  unnatural  disturbance  of 
the  affairs  of  the  people,  it  has  been  held  by  us, 
is  to  preserve  the  laws  in  existence  wherever  leg- 
islation is  necessary  to  carry  the  provisions  of  the 
New  Constitution  into  proper  effect  If  the 
effect  were  held  to  be  immediate,  the  consequence 
would  be  that  there  would  be  no  law  whatever  to 
regulate  the  power,  for  in  this  case  the  power  of 
the  Court  to  change  the  venue  is  "to  be  exer- 
cised in  such  manner  as  shall  be  provided  by  law." 
Until  the  manner  of  its  exercise  is  prescribed  by 
a  suitable  law,  it  is  evident  the  Court  can  have 
no  guide  as  to  the  cases,  the  grounds,  the  mode 
of  making  the  change.  The  power  of  changing 
the  venue  is  not  inherent  in  our  county  courts  as 
it  is  in  those  whose  jurisdiction  extends  over 
greater  areas.  It  is  a  matter  of  jurisdiction 
which  is  confined  to  the  county  by  the  very  con- 
stitution of  these  Courts. 

Without  a  grant  of  the  power  they  cannot 
transfer  their  jurisdiction  from  one  to  another. 
If  the  powers  to  transfer  were  inherent,  the  Court 
receiving  by  transfer  could  hand  the  case  over  to 
another,  and  the  latter  to  the  next,  and  so  on 
ioties  quoties. 

We  think  the  Court  below  erred  in  giving  judg- 
ment for  the  defendant  upon  the  demurrer.  The 
case  was  governed  by  the  laws  existing  when  the 
constitution  was  adopted. 

Judgment  reversed,  and  judgment  is  now  given 
to  the  plaintiff,  and  the  record  ordered  to  be  re- 
mitted with  a  procedendo. 

Opinion  by  Agnew,  C.  J.  Williams,  J.,  ab- 
sent. 


Jan.  *75, 129.    Wallace's  Appeal.    Feb.  16, 1877 

Beceivers — Wlien  noi  chargeable  with  inieresi, 

A  receiver  is  not  chargeable  with  Interef^t,  when  by 
a  complication  of  snits  he  is  placed  In  such  a  position 
that  lie  cannot  pay  out  the  fund,  and  there  is  no  find- 
ing that  he  had  personally  usfed  the  woney. 

A.  in  his  capacity  as  receiver  of  a  partnership  con- 
cern, but  in  his  own  name,  brought  suit  against  B., 
recovered  j  udgment  and  collected  the  amount  thereof. 
Upon  a  wiit  of  error  this  Jnd|:ment  was  reversed  on 
account  of  the  inaccurate  title  of  the  action.  A.  then 
amended  his  action  and  recovered  Judgment  against 
B.  for  a  larger  sum.  In  the  mean  time  B.  had  brought 
suit  and  afterwards  obtained  judgment  against  A.  for 
the  money  collected  by  him  npon  the  first  verdict.  A 
settlement  was  then  had  between  A.  and  B.,  in  which 
the  said  Judgments  were  set  off  against  each  other, 
and  A.  paid  B.  a  small  balance  found  due  on  account 
of  costs,  in  the  settlement  of  A. 's  accounts  as  receiver: 

Be.'df  that  A.  was  properly  chargeable  only  with  the 
amount  collected  under  the  firut  judgment  without 
interest  thereon. 

Appeal  from  the  decree  of  the  Coart  of  Com- 
mon Pleas  No.  3,  of  Philadelphia  County,  in  the 


matter  of  the  account  of  Henry  E.   Wallace, 
Receiver. 

The  acconnt  bad  been  referred  to  an  anditor, 
who  reported  in  substance  as  follows  :  In  1860, 
Wallace  was  appointed  receiver  in  a  suit  in  equity, 
brought  by  De  Hart  against  bis  partner,  J.  M. 
Yeager,  Jr.,  and  shortly  afterwards  Wallace 
brought  an  action  of  trover  against  J.  M.  Yeager, 
Sr.,  father  of  the  defendant  in  the  equity  suit,  to 
recover  damages  for  the  conversion  of  certain 
property  of  the  firm.  The  receiver  obtained  a 
verdict  and  judgment,  and  by  means  of  an  execu- 
tion collected  $1520.30  thereon.  Upon  a  writ  of 
error  the  Supreme  Court  reversed  this  judgment, 
on  the  ground  that  the  receiver  had  improperly 
brought  suit  in  his  own  name.  (See  Yeager  v, 
Wallace,  8  Wr.  294.) 

The  Court  below  then  allowed  an  amendment 
of  the  title  of  the  action,  and  the  receiver  again 
obtained  a  verdict,  on  which  judgment  was 
entered  for  $1835,  and  the  defendant  sued  out 
another  writ  of  error,  which  resulted  in  an  affirm- 
ance of  the  judgment  by  the  Supreme  Court  In 
the  mean  time,  however,  the  defendant  (Yeager, 
Sr.)  had  brought  an  action  to  recover  back  the 
sum  of  $1520.30  obtained  by  Wallace  in  execution 
of  the  first  judgment,  and  had  obtained  judgment 
against  Wallace  for  $1702.72.  Upon  a  writ  of 
error  the  Supreme  Court  had  directed  that  this 
last  sum  and  interest  should  be  paid  into  Court 
to  await  the  final  determination  of  the  then  pend- 
ing suit  of  Wallace  against  Yeager.  Wallace, 
however,  did  not  pay  the  money  into  Court,  and 
an  action  was  brought  npon  his  recognizance  in 
error,  which  resulted  in  a  judgment  against  him 
and  bis  sureties.  Upon  a  writ  of  error  the 
Supreme  Court  affirmed  this  judgment,  but  said: 
"In  order  to  give  an  opportunity  to  the  parties 
to  have  these  judgments  properly  set  ofif  against 
each  other,  we  direct  that  execution  npon  the 
judgment  now  affirmed  be  stayed  for  the  present, 
and  until  the  further  order  of  this  Court  be  made 
in  the  premises." 

In  pursuance  of  this  order  the  parties  met  on 
July  6,  i  868,  the  judgments  were  set  off  against 
each  other,  were  marked  "  satisfied,"  and  Wal- 
lace paid  Yeager,  Sr.  $73,  being  a  balance  found 
due  him  for  costs. 

The  auditor  reported  that  the  accountant  was 
chargeable  with  $1197.23,  the  net  proceeds  of  the 
first  judgment  for  $1520.30,  and  not  with  the 
amount  of  the  second  verdict,  basing  his  decision 
upon  the  ground  that  the  amount  of  the  second 
verdict  which  represented  the  first,  with  interest 
and  costs,  never  was  received  by  Wallace;  and 
he  credited  Wallace  with  the  balance  of  $73 
before  mentioned. 

To  these  findings  Yeager  excepted,  and  the 
Court  of  Common  Plefis  modified  the  auditor's 
report  by  charging  Wallace  with  $1835,  the 
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araoant  of  his  second  yerdict  against  Yeager  ;  by 
charging  hi m  with  interest  a poa  the  same,  and 
bj  disallowing  the  credit  of  $73. 

Wallace  then  took  this  appeal  to  the  Supreme 
Court,  assigning  these  findings  for  error. 

jET.  G.  Ti^us,  for  the  appellant. 

This  case  should  be  regarded  as  if  the  Supreme 
Conrtitself  had  amended  the  original  judgment, 
in  Wallace  v.  Yeager  (8  Wright,  294),  by  chang- 
ing the  title,  instead  of  reversing  for  the  informa- 
lity. Though  technical  accuracy  required  this 
change  of  form,  it  was  impossible  to  disregard  the 
original  recovery  in  the  settlement  of  the  receiver's 
account.  While  the  Court  reversed  the  original 
judgment,  it  refused  an  order  of  restitution,  and 
thus  regarded  it  as  the  only  recovery  in  the  case. 
The  reversal  of  the  original  judgment  made  the 
subsequent  proceedings  on  the  part  of  Yeager 
]>ossibIe,  and  those  on  the  part  of  Wallace  neces- 
sary, for  it  was  the  latter'sduty  to  protect  his 
recovery  until  it  should  be  finally  assnred.  The 
receiver  is  not  properly  chargeable  with  interest, 
because  the  fund  in  bis  hands  was  subject  to  shift- 
ing litigation  so  that  he  could  not  account  nor 
pay,  nor  prudently  invest 

Oreenbank,  for  the  appellee,  Yeager,  Jr. 

As  the  receiver  receipted  for  $1835,  and  had 
that  amount  in  his  hands  according  to  the  record, 
be  should  be  charged  with  that  sum.  If  he  p**e- 
▼iously  collected  money  improperly  and  retained 
it  illegally,  he  and  not  the  partners  should  bear 
the  loss. 

March  5.  The  Court.  We  think  the  audi- 
tor was  right  in  charging  Mr.  Wallace,  only  with 
the  actual  amount  received.  The  lust  judgment 
was  extinguished  by  the  set-oflf  of  the  judgment 
of  Yeager  v.  Wallace,  which  seemed  to  be  the 
most  direct  way  of  unravelling  the  complication 
into  which  the  suit  between  Wallace  and  Yeager 
had  run.  The  amount  collected  on  execution, 
was  really  for  the  benefit  of  the  partnership,  as 
the  action  by  the  subsequent  amendment  became 
a  regular  proceeding.  And  we  do  not  think  that, 
under  the  circumstances  of  the  case,  the  receiver 
should  pay  interest  on  the  sum  received.  He  was 
by  the  complication  of  suits  placed  in  an  attitude 
that  he  could  not  pay  out  the  fund,  and  there  is 
no  finding  against  him  as  having  personally  used 
the  money.  A  receiver  is  an  officer  of  the  Court, 
and  is  not  to  be  dealt  with  harshly,  especially 
when  the  litigation  and  delay  are  owing  to  the 
misconduct  of  the  pursuing  partner. 

The  decree  of  the  Court  below  is  reversed,  and 
the  report  of  the  auditor  affirmed,  the  costs  to  be 
paid  out  of  the  fund  in  the  hand  of  the  receiver, 
and  distribution  of  the  balance  ordered  to  be  made 
in  conformity  to  the  report  of  the  auditor,  after 
deducting  the  costs  since  accrued. 

P£a  CuaiAM.     WiLUAMS,  J.,  absent. 


Oct.  and  Nov.  '75. 182.  Nov.  21, 1876. 

Hnidekoper  V.  City  of  HeadviUe. 

Constitutional  law — Municipal  claim — City  of 
Meadville-^Act  Uh  April,  1870,  P.  L.  967 
— Assessment  of  cost  of  paving  streets  upon 
owners  of  abutting  property — Uniformity  of 
taxation — Execution  of  power  to  pave  streets 
and  levy  cost  from  owners  of  property — 
What  ordinances  sufficient. 

The  paving  of  a  street  in  a  city  is  an  act  purely 
local,  DotwithBlandiiig  the  fact  that  a  general  benefit 
raaj  result  to  the  publio  ;  and  heuce  an  Act  of  Assem- 
bly anthorizing  a  city  to  pave  its  streets  and  collf'ct 
the  co:«t  from  the  owners  of  adjoining  property,  is  not 
a  violation  of  Sect.  1,  Art.  9,  of  the  Constitution,  pro- 
viding for  nuiformity  of  taxation  upon  the  same  class 
of  subjects. 

The  power  conferred  by  Bucli  an  Act  of  Assembly  is 
well  executed  by  a  general  ordinance  regulating  the 
paving  of  streets  and  the  manner  of  collecting  the  cost 
thereof,  followed  by  a  special  ordinauce  authorizing 
the  paving  of  a  particular  street. 

Error  to  the  Common  Pleas  of  Crawford 
County. 

Scire  facias  sur  municipal  claim,  filed  by  the 
city  of  Meadville  against  Hnidekoper,  for  mac- 
adamizing 835  feet  of  the  roadway  and  paving 
the  gutter  of  a  certain  street  in  front  of  defen- 
dant's premises  in  the  city  of  Meadville. 

This  macadamizing  and  paving  was  done  by 
the  Street  Commissioner  of  said  city,  in  pursu- 
ance of  a  resolution  of  the  City  Council  instruct- 
ing him  so  to  do.  The  resolution  was  adopted 
under  the  authority  of  a  general  ordinance  of  the 
City  Council  in  relation  to  paving  streets,  framed 
in  accordance  with  an  Act  of  Assembly,  approved 
April  6,  1870  (P.  L.  907),  vesting  in  the  Coun- 
cil of  snid  city  power  "to  pave,  repair,  or  repave 
any  ])nblic  street  or  alley,  or  any  part  thereof, 
which  is  now,  or  may  hereafter  be,  laid  out  and 
opened  in  said  city ;  to  levy  and  collect  the  cost 
and  expense  of  work  and  materials  used  therein 
from  the  owners  of  the  property  bounded  by  and 
abutting  on  said  street  or  alley,  or  any  part 
thereof,  by  an  equal  assessment  on  said  property 
in  proportion  to  the  number  of  feet  the  same 
fronts  thereon,"  etc.,  and  to  file  liens  therefor,  if 
necessary,  etc. 

The  affidavit  of  defence  to  the  sci.  fa.  set  up 
substantially  that  the  street  in  question  had  been 
opened,  improved,  and  maintained  by  the  public 
for  more  than  seventy  years  prior  to  the  work 
charged  in  this  case,  which  work  was  only  the 
nsunl  repair  or  improvement  of  streets  for  the 
public,  and  should  beat  the  public  expense;  that 
other  and  much  the  larger  portion  of  the  same 
street  hud  been  previously  paved  at  the  expense 
of  the  tax-payers  generally ;  that  the  proj^rty 
agaiubt  which  the  lieu  was  filed  had  been  taxed 
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for  the  year  1874  (the  year  in  which  the  lien- 
improyemeot  was  made)  uniformly  with  other 
property  in  the  city  for  city  pnrposea,  including 
the  improvement  of  streets  and  alleys ;  which 
tax  had  been  paid  by  defendant  before  the  filing 
of  the  lien ;  that  the  action  of  the  plaintiff  in 
attempting  to  levy  the  special  tax  in  this  manner 
for  a  public  improvement  was  unjust  andnneqnal 
and  contrary  to  the  Constitution ;  that  the  im- 
provement charged  for  i.i  the  claim  was  for  the 
general  public  benefit,  and  did  not  confer  any 
special  benefit  upon  the  property  or  party  charged ; 
that  macadamizing  and  paving  the  gutters  was 
not  such  paving  and  repaving  as  was  contem- 
plated by  the  aforesaid  Act  of  Assembly;  and 
that  no  such  ordinance  as  that  contemplated  by 
the  Act  bad  been  passed  by  the  City  Council  in 
relation  to  the  macadamizing  and  paving  in 
question. 

A  rule  was  taken  on  the  defendant  to  show 
cause  why  judgment  should  not  be  entered  for 
want  of  a  sufficient  affidavit  of  defence,  which 
rule  the  Court  below  made  absolute,  Lowbie, 
P.  J.y  delivering  the  opinion,  and  holding  that 
although  streets  were  for  public  purposes,  yet 
they  were  also  necessarily  local  and  for  local  pur- 
poses, and  that  the  Act  of  Assembly  under  which 
this  work  was  done,  was  therefore  not  unconsti- 
tutional, and  that  the  facts  set  up  in  the  affidavit 
of  defence  while  they  showed  that  the  law  was 
felt  as  a  grievance,  yet  showed  no  argument 
against  its  validity. 

The  defendant  took  this  writ,  assigning  for 
error  the  entry  of  judgment  as  above. 

Douglas  db  McCoy  and  Pearson  Churchy  for 
plaintiff  in  error. 

Two  methods  of  obtaining  uniformity  in  tax- 
ation for  the  improvement  of  streets  are  common. 
In  large  and  compactly  built  cities  all  streets  are 
maintained  at  the  expense  of  adjacent  property. 
And  in  other  and  smaller  ones  they  are  made  and 
maintained  from  a  common  fund,  the  proceeds  of 
a  general  tax.  In  Meadville  the  latter  system 
has  been  and  must  be  pursued  under  its  present 
charter ;  the  other  streets  of  the  city  have  been 
made  in  that  manner,  and  this  fact,  together 
with  the  one  that  the  property  in  question  has 
already  paid  its  full  quota  to  the  common  fund, 
renders  any  further  tax,  such  as  the  present  one, 
an  infringement  upon  the  constitutional  rights 
of  the  party,  under  Art.  1,  §  9,  of  the  Constitu- 
tion, which  declares  that  ''all  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the 
tax." 

A  municipal  assessment  upon  property  for 
local  improvements  is  a  tax. 

Washington  Avenue,  19  Sm.  352. 

An  Act  shifting  the  expense  of  making  im- 
provements from  the  city  to  individuals  is  not 
legislative,  but  a  decree. 


Sbarpless  v,  Citj  of  Philadelphia,  9  H.  163. 
The  ordinance  regulating  the  paving  of  streets, 
being  general,  was  not  a  valid  execution  of  the 
power  conferre<l  by  the  Act  of  Assembly.  There 
should  have  been  a  special  ordinance  specifying 
the  street,  the  character  of  the  work,  and  con- 
taining such  regulations  as  would  show  that  the 
council  duly  considered  and  deliberated  upon  the 
subject.  Municipal  authorities  cannot  legislate 
retrospectively  by  a  resolution  referring  to  a  pre- 
vious ordinance. 

Local  assessments  for  public  improvements, 
conferring  no  especial  private  benefit,  are  clearly 
unconstitutional. 

Tide  Water  Companj  r.  Co«t<»r,  3  C.  E.  Green,  618. 

Hammett  V.  City  of  Fliiladelphia,  15  Sm.  146. 

Washington  Avenue,  supra, 

Weber  v.  Reiiihard,  23  Sm.  370. 
Thomas  Boddy  {with  whom  was  Christian  M. 
Botish),  for  defendant  in  error. 

The  expense  of  making  local  improvements  is 
very  generally  met,  in  whole  or  in  part,  by  local 
assessments;  and  the  question  whether  it  shall 
be  met  in  this  way,  or  by  the  property  benefited, 
is  one  of  legislative  expediency. 

Dillon  on  Municipal  Corporations,  2d  ed.,  vol.  2, 
§  596. 
And  such  assessments,  if  locally  made,  are  in 
general  perfectly  fair,  for  they  enter  into  and 
enhance  the  value  of  the  property  assessed. 

City  of  Philadelphia  v.  Trvon,  11  C.  4»>4. 

Hammett  v.  Ciiy  of  Philadelphia,  15  Sm.  l.nS. 
Even  if  the  improvement  mude  was  for  the 
public  benefit,  that  constitutes  no  argument 
against  its  being  for  private  benefit  as  well ;  and 
the  other  streets  paved  at  the  public  expense 
may  have  all  been  so  paved  prior  to  passage  of 
the  Act  vesting  the  city  council  with  powtf  to 
pave,  etc.,  at  private  expense. 
The  word  "paving"  includes  macadamizing. 

Bnmham  v.  Chicago,  24  III.  496. 

Nov.  24,  1876.  The  Court.  The  Act  of 
Assembly  of  1870  confers  the  power  upon  the 
city  of  filing  claims  for  paving  as  liens,  according 
to  the  mode  of  proceeding  under  the  mechanics' 
lien  law  of  1836.  This  power  is  well  executed  by 
a  general  ordinance  regulating  the  paving  of 
streets,  and  by  a  special  ordinance  anthorizing  a 
particular  street  to  be  paved.  No  question  under 
the  Constitution  arises  as  to  uniformity  of  taxa- 
tion. The  purpose  is  purely  municipal  and  local. 
General  benefit  may  result,  bat  does  not  alter  its 
local  character. 

Judgment  affirmed. 

Per  Curiam.    Williams  and  Mercur,  JJ., 
absent. 

[S<»e  Wij»tar  v.  City  of  PhiladHphla,  ante^  124 ;  Seely 
V,  City  of  Pittsburgh,  ante,  413.] 
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Jan.  77/88. 


Talentine*8  Ap 
Poulson*8  Est 


Feb.  15. 1877. 


Attachment  execution — Atiarhment  against  fund 
in  Court — Effect  of  service  on  executors  as 
garnishees — Order  of  Orphans^  Court  retain- 
ing fund  until  determination  of  attachment 
in  Common  Pleas — Interlocutory  and  not 
final — Errors  and  appeals — Practice, 

CftrtaJn  reiil  estate  was  boM  hj  executors  under  an 
order  of  the  Orplians*  Court  for  the  payment  of  dt-bts. 
The  executors  being  unable  to  give  the  requisite  secu- 
rity, the  purchase-money  was  paid  into  Coni-t.  A 
judgment  creditor  of  a  legatee  issued  an  attachment 
execution  and  served  the  executors  as  garnishees. 
The  Orphans'  Court  directed  that  bo  much  of  the  fund 
in  Court  as  was  payable  to  the  legatee  should  be  re- 
tained until  the  final  disposition  of  the  attachment. 
The  legatee  appealed : 

Hddf  that  as  the  jurisdiction  over  the  attachment 
suit  belouj^ed  to  the  Common  I'l^as,  who  could  deter- 
mine whether  the  fund  was  subject  to  attachment,  and 
as  the  order  of  the  Orphans'  Court  was  not  fiual  but 
interlocutory,  the  appeal  should  be  dismissed. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

This  case  was  heard  in  the  Court  below 
upon  exceptions  to  the  report  of  an  auditor  ap- 
pointed to  audit  the  account  of  the  executors  of 
John  Poulsony^deceased.  The  facts  were  as  fol- 
lows :— 

John  Ponlson  left  a  will  which  was  duly  proved, 
and  letters  testamentary  thereon  granted  to  James 
Allen  and  Rebecca  A.  Valentine,  executors.  The 
will  contained  a  bequest  to  said  Rebecca  A.  Val- 
entine of  $650.  The  executors  under  an  order 
of  the  Orphans'  Court  sold  certain  real  estate  of 
decedent  for  the  payment  of  debts,  but  were  un- 
able to  give  the  requisite  security,  and  the  pur- 
chaser, by  leave  of  Conrt,  paid  the  purchase- 
money  directly  into  Court  on  the  lOih  of  April, 
1876. 

One  Benjamin  Harper,  having  a  judgment 
against  the  said  Rebecca  A.  Valentine  for  $450, 
issued  thereon  an  attachment  execution,  and 
served  the  said  executors  as  garnishees.  Pending 
this  attachment,  the  Orphans'  Court  appointed 
an  auditor  to  distribute  the  fund,  before  whom 
Harper  appeared,  and  claimed  the  amount  of  his 
judgment  out  of  the  legacy  due  to  Mrs.  Valen- 
tine. The  auditor  sustained  this  claim,  but  ex- 
ceptions to  his  award  were  sustained  by  the  Court, 
the  following  opinion  being  delivered:  "The 
auditor  erred  in  awarding  to  the  attaching  credi- 
tor of  the  executrix  the  legacy  bequeathed  to  her. 
If  the  attachment  bad  been  proceeded  in  to  a  final 
judgment  against  the  executors  as  garnishees, 
then  the  award  would  have  been  regular,  but  it 
is  still  pending  and  undetermined  in  the  Court  of 
Commou  lUuis.     Having  iiulice  of  the  attach- 


ment, the  proper  practice  is  to  ascertain  what 
amount,  if  any,  will  be  payable  to  the  defendant 
in  the  attachment  after  the  payment  of  debts  and 
expenses  of  the  settlement  of  the  account  of  the 
executor,  and  when  ascertained  direct  the  execu- 
tor to  retain  the  amount  in  this  case.  The  audi- 
tor should  report  to  the  Court  to  retain  the 
amount  until  the  final  disposition  of  the  attach- 
ment. The  exceptions  to  this  award  are  sus- 
tained." 

The  report  of  the  auditor  was  modified  in 
several  particulars,  and  referred  back  to  him  for 
correction  in  accordance  with  the  opinion  of  the 
Court.  A  supplemental  report  was  then  made 
by  the  auditor,  in  which  the  share  of  Mrs.  Valen- 
tine was  fixed  at  $576.32'$500  of  which  the 
auditor  reported  should  be  retained  in  Court  until 
the  final  disposition  of  the  attachment  suit.  To 
this  report  Mrs.  Valentine  filed  exceptions,  which 
the  Court  dismissed,  and  the  supplemental  report 
was  confirmed.  From  this  decree  Mrs.  Valentine 
appealed. 

Thomas  ff,  Speakman,  for  appellant. 
The  remedy  by  attachment  execution  has  been 
many  times  enlarged  and  extended  in  this  State, 
but  its  foundation  is  still  the  35th  section  of  the 
Act  of  16th  of  June,  1836  (Purd.  Dig.  639,  pi. 
32),  which  provides  for  a  clause  of  scire  facias 
against  the  garnishee  to  appear  "and  show  cause 
why  such  judgment  shall  not  be  levied  of  the 
effects  of  the  defendant  in  his  hands.'*  The  only  ^ 
verdict,  except  for  the  garnishees,  that  can  be 
rendered,  is  that  the  garnishees  have  such  and 
such  properly  and  effects  in  their  hands  belong- 
ing or  due  to  the  defendant.  But  the  fund  here 
sought  to  be  recovered  is  not  in  the  hands  of  the 
executors,  and  never  was ;  they  are  not  responsi- 
ble for  it,  they  have  no  control  over  it,  and  are 
mere  strangers  as  to  it.  An  attachment  served 
on  empty-handed  executors  can  no  more  bind  a 
fund  in  Court  that  if  it  had  been  served  on  any 
other  persons.  The  fund  came  not  from  personal 
estate,  the  title  to  which  necessarily  vests  in  and 
passes  through  the  personal  representatives,  but 
from  real  estate.  The  executors  had  nothing  to 
do  with  it,  except  that  they  were  the  agents  of 
the  law  to  effect  the  sale  for  the  payment  of  dece- 
dent's debts. 

Money  is  only  attachable  in  the  hands  of  the 
person  who  actually  holds  possession  of  it.  The 
actual  debtor  of  the  defeudant  must  be  made  gar- 
nishee, and  not  a  person  holding  mere  evidences 
of  the  debt.  A  plaintiff  may  also  attach  money 
in  bis  own  hands. 

Goohfnaur*8  Kxeoutors  r.  Hostetter,  6  H.  414. 

Fowler  p.  Pittsburgh,  F.  W.  &  C.  R.  R.  Co.,  11 
Ca:«e7,  22. 

Raiguel  &  Co.  r.  McConnell,  1  Casey,  862. 

Oraighle  v.  Notnagle,  Pet.  C.  C.  Reps.  245. 

Thus  the  actual  and  not  a  mere  constructive 
posscBbiou  of  the  mouey  by  the  garnishee  is  the 
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test.  No  Court  ever  gives  judji^ment  against  a 
garnishee  but  upon  his  unqualified  admission  or 
full  proof  that  he  has  the  money  actually  in  hand 
or  owes  it.  The  Act  makes  a  legacy  attachable 
"  in  whose  hands  or  possession  soever  the  same 
may  be."  To  hold  that  money  in  court  could  be 
attached  by  serving  the  executors,  in  whose  hands 
it  is  not,  is  contrary  to  the  Act,  and  would  lead 
to  complication.  How  can  an  attachment  so 
served  give  the  attaching  creditor  any  lien  or 
preference  on  the  fund  in  Court  over  any  other 
creditor  claiming  before  the  Auditor?  It  has 
been  long  settled  that  money  in  the  bands  of 
public  officers  cannot  be  attached. 
Balklej  v.  Eukert,  3  Barr,  369. 

Edward  Law  (with  whom  was  Charles  Fry), 
contra. 

This  fund,  arising  from  a  sale  of  real  estate 
under  an  order  of  the  Orphans*  Court,  for  the 
payment  of  decedent's  debts,  constituted  the  only 
assets  of  the  estate.  It  is  true  that  this  money 
was  not  in  the  actual  manual  possession  of  the 
executors,  garnishees,  but  those  assets  of  a  tes- 
tator which  an  executor  is  entitled  to  take  pos- 
session of  are  considered,  after  probate  of  the 
will,  to  have  been  in  his  constructive  possession 
from  the  moment  of  decedent's  death,  and  he 
may  maintain  trespass,  etc.,  against  any  one  who 
takes  them. 

Fisher  v.  Young,  2  Bulst.  208  ;  9  Bao.  Abr.  454,  6. 

North  et  a',  v.  Turner  et  al,  9  S.  &  R.  244. 
There  is  a  strong  analogy  between  attachment 
execution  and  foreign  attachment,  and  it  has 
been  well  settled  that  a  proceeding  in  foreign  at- 
tachment is  not  only  a  proceeding  in  rem,  but 
also  a  proceeding  against  the  garnishee  person- 
ally, and  constructive  possession  by  the  garnishee 
in  foreign  attachment  is  sufficient. 

Childs  V,  Digby,  12  Harri?.  23. 

Drake  on  Attaohiuent^,  482. 

Lane  v,  Nowell,  15  Maine,  86. 

Robinettr.  Donnelly,  6  Phila.  361. 

Moore  v.  Holt,  22  Maine,  180. 

Raiguel  v,  McConnell,  1  Cagey,  362. 

Straley'8  Appeal,  7  Wright,  89. 

Ward  V.  Lawson,  6  Pick.  358. 

The  executors  were  the  proper  and  only  per- 
sons on  whom  to  serve  the  attachment.  They 
were  the  debtors  to  the  legatee.  The  Clerk  of 
the  Court  is  merely  a  custodian  for  them,  and 
could  not  be  summoned  as  garnishee. 

Gilmore  v.  Adams,  1  Weekly  Notes,  76. 

Raiguel  v.  MuConnell,  1  Cnsej,  362. 

Yeager  r.  Wallace,  8  Wright,  296. 

Lorenz  v.  King,  2  Wrieht,  93. 

Gochenanr's  Exeoutord  t^.  Hostetter,  6  Ilarria,  414, 
420. 

Riley  v.  Hirst,  2  Barr,  347. 
The  effect  of  this  attachment  was  to  place  the 
attaching  creditor  in  the  position  of  the  legatee. 

Reed  v.  Penrose  Ex.,  2  Grant,  472. 

Fessler  v.  Ellis,  4  Wright,  248. 

Strong's  Ex'rs  v.  Bass  et  al.j  11  Casey,  333. 


March  6,  1877.  The  Court.  The  Orphans' 
Court  very  properly  ordered  the  share  of  the 
estate  found  to  belong  to  Mrs.  Valentine  to  be 
retained  until  the  attachment  of  her  legacy  was 
finally  determined  in  the  Common  Pleas. 

It  is  clear  that  jurisdiction  over  the  attachment 
belonged  to  the  Common  Plens  and  not  to  the 
Orphans'  Court  If  the  garnishee  has  a  defence 
arising  in  the  facts  he  sets  up,  that  Court  will 
determine  whether  it  be  suflScient,  and  a  writ  of 
error  would  bring  his  case  before  us.  If  found 
to  be  insufficient,  and  the  money  shall  have  been 
distributed,  a  judgment  de  bonis  propriis — none 
of  the  estate  being  produced  by  him — will  dis- 
close the  power  of  the  Common  Pleas  to  enforce 
its  jurisdiction. 

It  would  not  be  proper  now  to  pass  upon  the 
merits  of  the  defence,  especially  as  the  order  of 
the  Orphans'  Court  is  only  interlocutory  ynd  not 
final. 

The  order  of  the  Orphans'  Court  being  right 
and  not  final,  the  appeal  is  dismissed,  with  costs 
to  be  paid  by  the  appellant. 

Per  Curiam.     Williams,  J.,  absentt. 


Jan.  '76, 1-3.     Hopple  v.  Bnntillg.  Jan.  22,  1877. 

Affidavit  of  defence  law — Set-off — Unliqui- 
dated damages.   - 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit  by  Bunting  against  Hopple  upon  a 
promissory  note  drawn  by  the  defendant  to  the 
order  of  himself  and  by  him  endorsed.  The  fol- 
lowing affidavit  of  defence  was  filed  in  this,  and 
in  two  other  similar  cases,  viz. : — 

That  the  plaintiffs  are  dealers  in  boots  and  shoes  in 
all  varieties,  which  thej  sell  to  the  trade  by  auction 
and  on  credit,  which. sales  on  credit  are,  and  have 
been  for  a  great  many  jears  past,  a  leading  feature  of 
their  busineffx,  and  their  firm  is  the  only  one  in  the 
oitjr  where  the  trnde  can  bay  goods  at  auction  and  on 
four  months'  credit.  That  defendant  knew  of  this 
peculiar  featnre  of  their  business,  having  dealt  with 
them  many  years  ago,  and  about  three  years  since, 
desiring  to  open  a  store  for  sale  at  retail  of  boots  and 
ishoes,  he  called  upon  the  paid  plaintiffs  and  stated  to 
them  bii  desire  to  oomnience  the  retail  boot  and  hhoe 
business,  and  the  said  plaintiffn  then  and  there  agreed, 
contracted  and  bargained  wiih  this  defendant  to  sup- 
ply him  with  merchandise  for  the  retail  boot  and  shoe 
business  on  four  months' credit  on  his  individnal  note 
from  time  to  time,  thereafter,  as  he  should  need  goods 
for  his  retail  trade,  the  purnhases  to  be  made  at  their 
regnlar  auction  sales,  and  the  individual  note  of  defen- 
dant to  be  taken  at  four  m<>nth:»'  time  for  the  amount 
of  any  and  all  such  sales,  and  the  contract  to  remain 
in  force  continuously  so  long  as  defendant  should  pay 
his  said  notes,  so  given,  at  maturity. 

That  on  the  faith  of  the  said  contract  and  bargain 
of  plaintiffs  this  deponent  then  opened  a  store,  for  the 
sale  at  retail  of  boots  and  shoes,  at  No.  502  South 
Second  Street,  where  he  has  since  carried  on  the  bosi- 
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xi«ss,  aDd  purchased  the  bulk  of  his  stock  from  time 
to  time  from  the  said  p1aintiflfs,for  which  iu  accordance 
with  their  said  contract  they  received  the  individual 
Dotea  of  defendant  at  four  months,  and  which  said 
notes  have  always  heretofore  been  paid  at  maturity. 

That  on  the  23d  day  of  Novnmber  last,  defendant 
attended  one  of  the  plaintiffs'  regular  and  advertised 
fiales  by  auction,  and  purchased  of  said  plaintiffs  for 
himself  under  said  contract  and  bargain,  a  lot  of  boots 
and  i>hoes,  which  were  knocked  down  to  and  bongiit 
by  and  sold  to  him  in  separate  lots  and  at  various 
prices,  amounting  altogether  to  the  sum  of  $2G5,  and 
on  the  next  day  when  defendant  called  to  give  his 
note  at  four  months  to  said  plaintiffs,  and  take  away 
the  goods  so  purchased  by  him,  the  plaintiffs  refused 
to  accept  his  said  note  therefor  or  to  deliver  the  goods, 
80  purchased,  to  him  or  to  sell  to  him  any  further  iu 
a-cordance  with  the  terms  of  their  said  agreement, 
contract  and  bargain  with  this  deponent. 

And  defendant  further  says  that  his  whole  business 
was  predicated  on  the  faith  of  the  contract  and  bargain 
of  the  plaintiffs  above  named  to  sell  and  deliver  to 
him,  continuously,  their  goods  on  his  individual  note 
at  four  mouths,  and  by  their  not  complying  with  their 
part  of  the  said  contract,  deponent  has  lost  the  said 
specific  goods  purchased  by  him  on  the  23d  day  of 
November  last,  which  were  worth  to  deponent  at  that 
time  and  since,  at  least  $391,  and  by  their  continued 
failure  and  refusal  to  supply  him  with  their  goods,  in 
ac  ordance  with  their  contrait,  defendant  baa  been 
subjected  to  great  loss  and  inconvenience,  and  has 
lost  his  whole  time  and  the  money  invested  by  him  in 
permanent  fixtures,  both  of  which  were  given  to  creat- 
ing a  demand  for  the  goods  of  said  plaintiffs  at  retail, 
and  which  demand  he  cannot  otherwise  supply  than 
from  the  plaintiffs,  and  which  money,  time, and  labor, 
he  would  not  have  invosted  in  the  said  business  but 
for  the  express  contract  of  said  plaintiffs  with  him  to 
supply  him  on  credit  as  aforesaid  ;  »nd  deponent  says 
that  by  the  failure  of  plaintiffs  to  kc^p  their  said  bar- 
gain and  contract  with  him,  he  believes  he  has,  iu 
addition  to  the  inconvenience,  suffered  an  actual  loss 
exceeding  $1200.  All  of  which  deponent  believes  to 
•be  true  and  expects  to  be  able  to  prove  on  the  trial  of 
this  cause. 

Jodgment  was  entered  against  the  defendant 
for  wiffht  of  a  sufficient  affidavit  of  defence  (re- 
ported 2  Weekly  Notes,  445).  The  defendant 
took  this  writ,  assigning  for  error  the  entry  of 
said  judgment. 

B,  P,  Wrigley,  for  the  plaintiff  in  error. 

Unliquidated  damages  can  be  made  the  subject 
of  set-oflF. 

Hunt  V.  Gilmore,  9  Sm.  450. 

T.  J.  DCehlf  contra,  did  not  appear. 

Jan.  22.  The  Court.  The  Judges  of  this 
Conrt  being  equally  divided  in  opinion  upon  the 
merits  of  the  affidavits  of  defence  in  these  three 
cases,  the  judgment  in  each  case  stands  affirmed. 

Per  Curiam.     Williams,  J.,  absent. 

[See  Sityreaves  v.  Griffith,  2  Weekly  Notes,  705.] 


Common  illeas— Hato^ 


C.  p.  No.  1.  Feb.  19,  1877. 

Wetherill  v.  Hanly. 
New  trial — Mental  confv^ion  of  a  witness  on 

the  stand  preventing  him   from  stating  the 

facts  of  an  occurrence  at  which  he  was  pre- 
sent— Not  ground  for  a  new  trial. 

Motion  for  a  rule  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  the 
killing  of  a  mule  by  defendant's  servant. 

On  the  trial  plaintiff  called  a  witness  who 
alleged  he  had  seen  the  collision  between  the 
plaintiff's  team  and  that  of  defendant;  that  it 
occurred  on  the  north  track  of  the  Market  Street 
Passenger  Railway,  about  fifteen  or  twenty  feet 
east  of  Market  Street  bridge,  and  that  the  plain- 
tiff's team  had  not  been  off  the  north  track  from 
Twenty-third  Street  to  the  bridge. 

The  defence  was  that  the  accident  occurred  on 
Market  Street,  east  of  Twenty-third  Street,  and 
was  due  to  the  negligence  of  plaintiff's  driver. 
Two  witnesses  were  called  who  testified  that  they 
saw  plaintiff's  team  cross  Twenty-third  Street, 
on  the  south  side  of  Market  Street,  between  the 
south  track  and  the  curb;  that  the  mule's  leg 
was  then  broken,  but  did  not  then  see  defendant's 
wagon. 

Another  witness,  a  yonng  man  named  John 
Duffy,  was  then  called  by  defendant.  He  was  in 
the  defendant's  wagon  when  the  collivsion  oc- 
curred. On  the  stand  he  became  very  much  con- 
fused, and,  when  asked  where  the  accident  took 
place,  said  at  Twenty-third  and  Market  Streets. 
This  contradicted  defendant's  other  witnesses, 
and  was  a  total  surprise  to  defendant. 

The  jury  found  for  the  plaintiff. 

The  affidavit  of  the  witness  Dnffy  was  pro- 
duced in  support  of  the  present  motion,  stating 
that  the  accident,  in  fact,  occurred  between 
Twenty-second  and  Twenty-third  Streets,  and 
was  due  to  the  negligence  of  plaintiff's  driver ; 
that  be  was  so  nervous  and  confused  when  on 
the  stand  that  he  did  not  state  the  truth. 

Abraham  M.  Bettler,  for  the  motion. 

Where  a  party  iu  a  cause  is  surprised  by  the 
testimony  of  a  witness  who  does  not  state  before 
the  jury  what  he  has  previously  asserted,  and 
where  that  witness  subsequently,  in  an  affidavit, 
states  his  mistake  and  his  willingness  to  correct 
it,  the  Court  should  grant  a  new  trial. 
Ainsworth  v.  Sessions,  1  Root,  175. 
Coddington  v.  Hunt,  6  Hill,  595. 
Levy  V,  Brown,  6  English,  16. 
Wilson  V.  Brandon,  8  Ga.  13(). 
Guy  V,  Hanly,  21  Cal.  398. 
Rodriguez  v,  Coinstock,  24  Id.  85. 
Steele's  Kx'rs  v,  Moxley,  9  Dana,  137. 
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This  witness  was  a  most  material  witness. 
He  not  only  misstated  the  facts,  but  he  flatly 
contradicted  the  other  two  witnesses  for  the  de- 
fence. C.  A.  V. 

March  3,  1877.  Motion  dismissed. 

[See  Wilmarth  v.  Tall,  post,  475.] 


C.  P.  No.  1.      Ashman  v.  Doerr.    Mar.  17, 1877. 
Mechanic's  lien — Lien  for  repairs — There  is  no 

lien  for  repairs  where  property  is  conveyed 

before  the  claim  is  filed. 

Bale  to  open  judgment. 

Set  fa,  sur  mechanic's  lien.  The  claim  was 
for  paper-hanging,  and  was  filed  December  10, 
1873.  On  December  12th,  1876,  Judgment  was 
entered  for  want  of  an  affidavit  of  defence. 

The  deposition  in  support  of  the  present  rule 
set  forth  that  the  building  had  been  completed 
according  to  the  original  design  in  1871,  and  since 
then  had  been  sold  three  times  prior  to  1873,  when 
the  work  had  been  done  for  which  this  claim  was 
filed.  That  the  contract  for  the  work  had  been 
made  wiih  Doerr,  who  conveyed  the  property 
before  the  claim  was  filed. 

Alexander,  for  the  rule.  Under  the  Act  of 
June  16,  1836  (Purd.  Dig.  1025),  and  the  sup- 
plement of  March  24,  1849  (Purd.  Dig.  1029), 
there  can  be  no  lien  for  work  done  under  these 
circumstances. 

McCree  v.  Campion,  5  Philad.  9. 

There  cannot  be  a  lien  for  repairs  under  the 
Act  of  Aug.  1st,  1868  (Purd.  Dig.  1028,  pi.  21). 

Booth,  contra. 

Rule  absolute. 


C.  P.  No.  1.  Mar.  17, 1877. 

Bucknor  ▼.  Pitman  et  al. 

Partnership —  What  constittUes — Affidavit 

of  defence. 

Rule  for  judgment. 

Assumpsit  on  a  book  account  for  materials 
famished  defendants,  being  a  bill  for  paints  and 
painter's  materials. 

The  affidavit  of  Bates,  one  of  the  defendants, 
set  forth  that  he  never  ordered  or  received  any  of 
the  goods  charged,  nor  did  any  one  ever  order  or 
receive  them  for  or  on  his  account;  and  further 
averred  that  he  built  a  fence  near  the  Centennial 
grounds  in  May,  1876,  and  entered  into  a  con- 
tract with  Pitman  (the  other  defendant)  by  which 
the  latter  was  to  solicit  advertisements  fur  the 
fence,  for  which  he  was  to  receive  half  of  what 
was  made ;  that  neither  of  them  was  to  place  any 
advertisement  on  the  fence,  but  only  to  sell  the 
right  to  other  people  to  do  so  ;  and  that  Pitman 
was  not  authorized  to  buy  any  article  or  articles 


for  or  on  account  of  the  deponent,  nor  did  ho  ever 
hold  him  out  to  the  world  as  his  partner. 

Cheney,  for  the  rule. 

The  contract  entered  into  makes  the  defendants 
partners 

Shakespeare,  contra. 

Rule  discharged. 


0.  P.  No.  1.      Meany  v.  Kleine.     Mar.  10, 1877. 

Affidavit  of  defence  law — Copy  of  book  entries 
— An  attorney's  entries  of  charges  for  profes- 
sional services  are  not  within  the  Act. 
Rule  to  strike  oflF  judgment. 
The  plaintiff  filed  the  following  statement,  upon 

which  he  took  judgment  for  want  of  an  affidavit 

of  defence : — 

J.  Eleine,  To  D.  B.  Meanj,  Dr.  $10.00. 
To  professional  service  in  dt^fendinc^  the  said  def(*nd-  ^ 

ant  iu  the  bill  ofindictmeut  of  which  the  above  id  a  true 

oop7  (cop7  of  indiutineut  attached). 

The  affidavit  in  support  of  the  rule  suggested 
that  the  statement  filed  was  not  sufficient  to 
entitle  plaintiff  to  judgment. 
Bex,  for  the  rule. 

Book  entries  of  an  attorney  are  not  within  the 
law. 

Atwood  V,  Calverlej,  1  Weekly  Notes,  82. 
Ro>!erd  r.  Scallios,  2  M.  535. 
Hale's  Ex'rs  v.  Ard'a  Ki'ra,  12  Wr.  22. 
Bley,  contra.  i 

Rule  absolute. 


C.  P.  No.  2.    Hopper  v.  Hemphill.  Jan.  27, 1877. 
Affidavit  of  defence  law — Loan  or  advance  of 
money — An  advance  by  a  broker  of  the  pur- 
chase-money of  stock,  bought  by  him  Jor  a 
customer,  not  within  the  Act,  • 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

The  copy  filed  was  an  affidavit  of  loan,  setting 
forth,  that  in  pursuance  of  a  request  by  defendant, 
accompanied  with  a  deposit  by  him  of  $500,  as  a 
margin,  the  plaintiff  bought  and  advanced  th& 
purchase-money  of  certain  stock  for  the  defendant ; 
and  subsequently,  at  defendant's  order,  sold  the 
same  at  a  loss,  over  and  above  the  said  margin, 
of  $745.48,  wliich  sum  defendant  promised  to 
pay,  and  for  which  this  suit  was  brought. 

The  affidavit  of  defence  suggested  that  the 
affidavit  of  loan  was  not  such  as  to  entitle  plain- 
tiff to  judgment 

Hannis,  for  the  rule,  contended  that  the  plain- 
tiff's affidavit  set  forth  a  sufficient  "contract  for 
the  advance  of  money,"  within  the  14th  section 
of  the  Act  of  March  11,  1836  (Purd.  Dig.  496, 
pi.  16). 

Counsel,  contra,  not  heard. 
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Rule  discharged,  the  Court  remarking  that 
the  Act  applies  only  to  a  loan  or  advance  of 
money  as  money,  and  not  to  cases  ordinarily 
covered  by  a  common  count  for  money  paid  and 
expended  for  the  defendant's  use. 

[See  Barr  v.  Ambler,  2  Wkrki.t  Notba,  262 ;  De 
CaMtit)  V,  Castos,  1  Id.  156 ;  Oiiuuiu  v,  Wiudmore,  ante, 
167.] 


G.  P.  No.  3.       Held  ▼.  Clemens.     Jan.  27, 1877. 
Amendment — Affidavit  of  defence  law — Mistake 
in  copy  filed — Amendment  at  bar  not  permis- 
sible to  supply  omission  in  the  copy  filed — 
Practice — Jones  i,  Oibson,  ante  S2d,  followed 
Rule  for  Judgment  for  want  of  sufficient  nffi- 
davit  of  defence,  and  motion  to  amend  copy  filed. 
Assumpsit  on  a  promissory  note. 
The  plaintiff  filed  what  purported  to  be  a 
copy  of  the  note  sued  upon,  which  copy  contained 
no  date.     The  affidavit  averred  that  the  copy 
filed  was  insufficient. 

Plaintiff's  attorney  produced  the  note,  which 
was  dated,  and  stated  that  the  date  was  omitted 
from  the  copy  by  inadvertence.  He  asked  leave 
to  amend  the  copy  at  bar,  and  thereupon  take 
judgmeuti  as  no  defence  upon  the  merits  was 
shown. 

Alex.  R.  Cutler,  contra. 
Unless  the  plaintiff  makes  out  a  prima  facie 
case,  by  filing  a  sufficient  copy,  no  affidavit  of 
defence  on  the  merits  is  required.  A  mere  bvl%- 
gestion  of  the  insufficiency  of  the  copy  is  enough 
to  prevent  judgment 

The  statutory  period  for  filing  the  copy  having 
expired,  it  is  now  too  late  to  amend. 

0.  A.  V. 
Feb.  2,  1877.     Rule  discharged,  and  motion 
to  amend  not  granted. 

[The  above  decision  is  oontrarv  to  that  in  Gath  v. 
Anderson,  d<-oided  by  the  same  Court  (C.  P.  No.  8), 
QHte,  133,  but  ii>  in  aooordauce  with  that  in  Jones  r. 
Gibson,  C.  P.  No.  4,  anu,  329,  in  which  Tbatbb,  F.  J., 
delivered  a  oarvfnllj  consiilered  opiuiou,  which  will 
probably  settle  the  practice  iu  such  ca^es  hereafter.] 


C.  P.  No.  3.  Wilmarth  v.  lull.  Mar.  6. 1877. 
New  trial — Mental  confusion  of  a  witness  on  the 

stand  preventing  him  from  staling  the  facts. 

Motion  for  a  rule  for  a  new  trial. 

Assumpsit  on  a  promissory  note. 

At  the  trial  the  defendant  called  his  brother  and 
offered  to  prove  by  him  certain  facts,  as  a  defence, 
relating  to  the  making  and  endorsement  of  the 
note.  When  asked  by  defendant's  counsel  to 
state  what  he  knew  in  reference  to  the  case,  the 
witness  became  confused,  and  said  he  knew  no- 
thing about  the  note. 

The  yerdict  was  for  the  plaintiff. 


The  affidavit  of  the  witness  was  produced  iu 
support  of  the  motion,  setting  forth  fully  the  facts, 
and  stating  that  he  became  so  nervous  and  con- 
fused on  the  stand  that  he  said  what  he  did  not 
intend  to  say. 

William  A,  Manderson,  for  the  motion. 

The  witness  states  now  that  he  became  fright 
ened,  and  he  narrates  the  facts  exactly  as  I  opened  ^ 
to  the  jury,  and  as  he  had  repeatedly  told  them 
to  me. 

Ludlow,  P.  J.  We  will  grant  the  rule. 
Hereafter  we  will  determine  the  question  which 
arises  here.  We  do  not  decide  that  the  defence 
is  a  good  one,  but  we  place  the  case  on  the  argu- 
ment list,  and  it  is  possible  we  may  discover 
something  in  it  which  may  enable  us  to  grant  a 
new  trial. 

[See  Wetherill  v.  Hanly,  ante^  473.] 


C.  P.  No.4.  Feb.  24,1877. 

Wasserman  v.  Bank,  Oamishea  of  Sommers. 

Garsed  v.  Bank,  Garnishee  of  Heilbrnn. 

Attachment  execution — Leave  given  to  pay  into 

court  money  attached  by  simultaneous  'writs, 

and  interpleader  awarded. 

Rules  for  leave  to  pay  money  into  court,  and 
for  an  interpleader. 

These  were  two  distinct  writs  of  attachment, 
execution,  in  different  suits  by  different  pluintiifs, 
attaching  a  fund  deposited  in  the  Centennial  Na- 
tional Bank.  The  answers  of  the  garnishee  to 
the  interrogatories  filed  in  each  case,  admitted 
an  amount  of  money  deposited  with  the  bank,  in 
the  name  of  L.  Sommers  (one  of  the  above-named 
defendants),  but  suggested  that  the  same  was 
claimed  as  the  property  of  the  other  defendant, 
Hcilbrun ;  that  the  two  writs  had  been  served 
simultaneously.  The  garnishee  disclaimed  any 
interest  in  the  subject-matter,  and  prayed  that 
it  nii^ht  pay  the  money  so  attached  into  court, 
and  that  an  interpleader  be  awarded. 

A,  J.  D,  Dixon,  for  the  rules,  referred  to — 
-Act  of  11  March,  1836,  §  4 ;  Purd.  Dig.  499,  pi.  31. 
Moore  v,  Moore,  34  Le^.  Int.  12. 
Ware  v.  Western  Bank,  1.  T.  &  H.  Pr.  433. 

T,  J.  Diehlj  contra. 

The  Cuubt  made  both  rules  absolute. 


Whitehead's  Estate.  Feb.  23, 1877.* 
Citation  to  administrator  d,  b.  n.  to  file  account 
of  deceased  executrix — Practice. 
Sur  petition  for  citation  to  administrator  d,  b, 
n.  to  file  an  account 

E.  T.  Whitehead  died,  leaving  a  will  by  which 
he  appointed  Elizabeth  Diiche  hii  executrix  and 
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legatee.  Tlie  executrix  died  without  having  filed 
her  account,  and  an  administrator  d.  b.  n,  of  de- 
cedent's (Whitehead's)  estate  was  then  appointed. 
A  petition  was  then  filed  l)y  a  creditor  of  decedent 
for  a  citation  to  compel  the  administrator  d,  6.  n. 
to  file  the  account  of  the  deceased  executrix. 

W.  H,  Livingood,  for  petitioner. 

Uo  die.  Thb  Court.  We  cannot  compel 
the  administrator  d,  b.  n.  of  E.  T.  Whitehead's 
Estate  to  file  the  account  which  Elizabeth  Ditche, 
as  executrix,  was  bound  to  file.  The  proper 
mode  of  proceeding  is  to  present  a  petition  for  a 
citation  against  her  executors  to  file  the  account 
which  she  ought  to  have  filed.  The  petition  is 
dismissed. 

Per  Hanna,  J. 


Stewart's  Estate.  March  21, 1877. 
Ouardian — Act  March  29,  1832 — Construction 
of— Administrator  of  deceastd  guardian,  not 
'surety,  should  be  cited  to  file  account — 
Practice  —  Application  by  prochein  ami 
irregular —  When  new  guardian  should  be  ap- 
pointed 

Sur  petition  of  Henry  C.  Stewart  and  Mary  0. 
Stewart,  by  their  mother  and  next  friend,  Mary 
C.  Stewart,  for  a  citation  to  surety  of  deceased 
guardian,  to  file  account. 

The  petition  set  forth  that  on  the  20th  Janu- 
ary, 1865,  James  Morrell,  Jr.,  was  appointed 
guardian  of  the  petitioners,  Henry  C.  Stewart 
and  Mary  C.  Stewart,  and  the  said  James  Mor- 
rell, Jr.,  gave  as  surety  in  this  Court,  one  Wil- 
liam C.  Stevenson,  and  that  the  said  James 
Morrell,  Jr.,  has  never  filed  an  account.  The 
petition  further  suggested  the  death  of  James 
Morrell,  Jr.,  and  alleged  that  the  petitioners  had 
been,  and  are  still,  without  the  allowance  named 
by  this  Court  for  their  support,  and  prayed  '*  that 
a  citation  be  awarded  to  said  Wm.  C.  Stevenson, 
said  surety  of  deceased  guardian,  to  file  a  just  and 
true  account  of  the  guardianship." 

The  answer  of  William  C.  Stevenson  set  forth, 
by  way  of  demurrer,  that  he  was  advised  that 
"  said  petition  is  defective  in  this,  that  it  should 
have  been  presented  by  a  guardian  or  guardians 
of  said  petitioners  duly  appointed  by  this  Court 
to  succeed  the  said  James  Morrell,  Jr.,  deceased." 
The  answer  also  averred  that  the  said  James 
Morrell,  Jr.,  had  regularly  during  his  life  paid 
all  sums  as  ordered  by  this  Court ;  that  an  ad- 
ministrator of  his  estate  had  been  appointed, 
and  that  respondent  bad  no  knowledge  of  said 
MorrelFs  affairs,  books,  papers,  or  accounts. 
H.  Qalbraith  Ward,  for  the  petitioners. 
The  Act  of  1832,  sec.  67  (Purd.  Dig.  1106, 
§  22),  does  not  compel  us  to  cite  the  administra- 
tor. The  Act  is  vague,  but  a  citation  to  the 
surety,  if  the  guardian  is  dead,  is  withiu  its  con- 
templation. 


[O'Brien,  J.  There  is  certainly  nothing  in 
the  Act  to  compel  a  surety  to  file  the  account  of 
his  principal,  although  cases  might  possibly  arise 
where  the  guardian  being  dead,  or  out  of  the 
way,  the  ward  would  be  powerless. 

Hanna,  J.  The  account  should  be  filed  by 
the  administrator,  and  when  the  estate  is  settled, 
if  there  is  any  indebtedness  yon  might  proceed 
against  the  surety.] 

This  Court  has  all  the  powers  of  a  Court  of 
Chancery  to  reach  the  consciences  of  parties, 
guardians,  sureties,  and  every  one  else  having 
knowledge  of  the  accounts  and  doings  of  a  guar- 
dian. 

Commonwealth  to  the  use  of  Raser  v.  Baser,  12 
Smith,  436. 

A  petition  for  a  citation  by  a  prochein  ami  is 
perfectly  formal,  and  well  established  in  this  State. 
Turner  v.  Patridge,  3  Pen.  &  Watts,  172. 

W,  W.  Willbanic,  contra. 

Sureties  may  be  cited  when  a  guardian  cannot 
be  found,  but  the  Act  contemplates  a  continuing 
in  life  of  the  principal.  It  does  not  apply  when 
he  is  dead  (Report  of  Commissioners  on  Revision 
of  Civil  Code,  1866),  and,  if  the  administrator  can- 
not be  found,  perhaps  the  surety  might  be  cited, 
but  here  no  effort  has  been  made  as  to  the  ad- 
ministrator, iilthough  one  was  duly  appointed. 

Even  if  the  citation  were  regular,  the  law  has 
remained  as  adjudged  in  Bowman  v.  Executors 
of  Herr  (1  Pen.  &  Watts,  282),  that  at  the  death 
of  the  guardian  the  guardianship  ends,  and  the 
administrator  may  be  compelled  to  settle,  and  pay 
over  any  balance  in  his  hands.  As  the  principal 
cannot  be  held  until  a  devastavit  be  shown,  the 
surety  cannot. 

Commonwealth  to  n»e  v.  Moltz,  10  Barr,  527. 

March  24,  1877.  The  CouaT.  The  petition 
in  this  matter,  being  to  compel  the  filing  of  the 
account  of  a  deceased  guardian,  is  presented  by 
the  minors  through  their  next  friend. 

In  this  instance  the  party  cited  to  file  the  ac- 
count of  the  deceased  guardian  is  his  surety,  and 
not  his  administrator,  who  in  law  is  his  personal 
representative.  We  think  the  latter  is  the  pro- 
per party  to  file  the  account,  and  against  whom 
the  citation  should  issue.  If  he  refuses  or  neg- 
lects, then,  under  the  Act  of  Assembly,  an  audi- 
tor will  be  appointed  by  the  Court  to  state  the 
account 

The  proper  practice,  however,  would  have 
been  to  first  procure  the  appointment  of  a  new 
guardian,  who  would  then  appear  for,  and  pro- 
secute any  proceedings  necessary  to  establish  the 
rights  of  the  minors.  This  is  apparent  from  the 
fact  that  upon  a  settlement  of  the  account  of  the 
deceased  guardian,  the  balance  of  the  minor's 
estate  could  only  be  paid  to  a  successor  when 
appointed  and  qualified. 

For  these  reasons  the  petition  must  be  dis- 
missed 

Opinion  by  Hanna,  J. 
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Oct.  &  Nov.  '76,  252.  Nov.  9. 1876 

Commonwealth  ez  rel.  Magee  v.  McCarthy. 

Consiilutional  law — New  Constitution  ofPenna. 
Art,  VIII.  Sec.  3,  construed — Change  in  the 
time  of  holding  charter  elections — Mayor  of 
city  of  Pittsburgh. 

The  effect  of  Art.  VIII.  See.  3,  of  the  new  Constitu- 
tion, to  wit,  "All  elections  for  city  ....  officers 
for  regular  terms  of  service,  shall  be  held  on  the  third 
Tuesday  of  February,"  is  to  substitute  a  fixed  day  for 
the  charter  election  of  all  cities  ;  and  this  provision  is 
to  be  applied  to  each  particular  charter,  as  the  question 
arises. 

In  the  city  of  Pittsburgh,  before  this  provision  took 
effect,  the  charter  election  was  fixed  for  the  first  Tues- 
day of  December  in  each  year,  the  term  of  office  begin- 
ning on  the  first  day  of  February  following. 

lleidj  that  the  Constitution  merely  set  back  the 
time  of  election  from  December  to  February  in  the  same 
year. 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny Co. 

Quo  warranto,  on  the  snggestion  of  Christo- 
pher Magee,  against  Wm.  C.  McCarthy,  to  show 
by  what  authority  he  exercises  the  office  of  Mayor 
of  the  city  of  Pittsbnrgh.  The  material  facts  of 
the  case  were  as  follows : — 

Prior  to  and  at  the  time  when  the  new  Con- 
stitution of  Pennsylvania  went  into  operation, 
the  various  laws  governing  municipal  elections  in 
the  city  of  Pittsburgh  provided,  in  effect,  that  the 
annual  election  for  members  of  conncils,  and  the 
triennial  election  for  mayor,  should  be  held  on  the 
first  Tuesday  of  December,  the  mayor  elect  to  enter 
npon  his  ofQcial  duties  for  a  term  of  three  years 
on  the  first  day  of  February  ensuing  his  election. 
Under  the  provisions  of  these  laws,  James  Blnck- 
more  had  been  elected  and  entered  upon  his  official 
duties  for  the  term  of  three  years,  to  expire  the 
first  day  of  February,  eighteen  hundred  and 
seventy-five  (1875).  If  no  change  had  been 
made  in  the  law,  the  successor  to  Mayor  Black- 
more  would  have  been  elected  on  the  first  Tuesday 
of  December,  1874. 

In  accordance  with  Art.  VIII.  Sec.  3,  of  the 
new  Constitution,  to  wit :  "  All  elections  for  city, 
ward,  borough,  and  township  officers,  for  regular 
terms  of  service,  shall  be  held  on  the  third  Tues- 
day of   February," — an  election  was  held  in 


Pittsburgh  on  the  third  Tuesday  of  February, 
eighteen  hundred  and  seventy-fonr  (1874),  for  a 
mayor  to  serve  three  years  from  February  1, 
eighteen  hundred  and  seventy-five  (1875),  at 
which  election  Wm.  C.  McCarthy,  the  respondent, 
received  a  majority  of  all  the  votes  cast,  and  hav- 
ing been  duly  qualified  he  eutered  upon  the  duties 
of  the  office  on  the  1st  day  of  February,  1875. 

On  the  third  Tuesday  of  February,  eighteen 
hundred  and  seventy-five  (1875),  a  second  election 
for  major  was  held  in  alleged  pursuance  of  the 
new  Constitution,  at  which  the  relator,  Christo- 
pher Magee,  received  a  majority  of  all  the  votes 
cast,  and  was,  by  the  Judges  of  the  Court  of 
Common  Pleas,  declared  duly  elected,  but  the  re- 
spondent, Wm.  C.  McCarthy,  on  demand  being 
made,  refused  to  deliver  up  the  office,  claiming  to 
be  entitled  thereto  until  the  1st  day  of  February, 
1878. 

On  August  28,  1875,  by  agreement  of  parties, 
a  writ  of  quo  warranto  was  issued  to  test  the 
right  of  McCarthy  in  the  premises. 

A  demurrer  was  filed,  averring  that  the  election 
of  the  third  Tuesday  of  February,  eighteen  hun- 
dred and  seventy-fonr  (1874),  was  premature  and 
unauthorized. 

After  argument,  judgment  was  entered  on  the 
demurrer  in  favor  of  defendant.  The  relator  took 
this  writ,  assigning  for  error  the  entry  of  said 
judgment. 

John  H.  Bailey,  Geo,  W.  Outhrie  (with  whom 
was  J.  K.  P.  Dvff),  for  plaintiff  in  error. 

The  question  is,  was  the  election  of  the  third 
Tuesday  of  February,  1874,  held  at  the  proper 
time? 

At  common  law  there  must  be  a  vacancy  in 
the  office  existing  at  the  time  of  the  election,  for 
one  cannot  be  elected  to  a  corporate  office  in  re- 
version. An  election  to  fill  an  anticipated  vacancy 
is  not  valid  unless  expressly  authorized  by  the 
charter  or  by  statute. 

Dillon  on  Municipal  Corp.  p.  161. 
Angell  and  Ames  on  Corp.  p.  123. 

If  elections  to  offices  in  reversion  are  permitted, 
what  is  to  prevent  elections,  years  in  advance,  of 
a  long  list  of  officers  each  to  succeed  the  other, 
thus  practically  denying,  to  future  generations, 
the  right  to  choose  their  own  officers  ? 

If  the  respondent's  position  is  correct,  he  was 
elected  to  fill  a  vacancy  which  would  not  occur 
till  nearly  a  year  thereafter.  Such  a  position 
cannot  be  maintained,  in  the  absence  of  an  express 
provision  of  the  luw,  especially  as  a  contrary  in- 
tention is  deducible  from  section  24  of  the  sched- 
ule which  provides  that  existing  officers  should 
hold  over  until  their  successors  were  duly  qualified. 
The  Convention  knew  that  they  had  changed  the 
time  of  electing  many  officers,  and  must  be  pre- 
sumed to  have  known  that  the  terms  of  certain 
offices  in  Pittsburgh  would  terminate  not  long 
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before  the  February  election  in  1875.  They  mast 
have  contemplated  a  postponement  of  the  election 
until  after  the  term  had  expired,  and  therefore 
provided  for  the  contingency,  by  declaring  that 
the  existinjc  officers  should  hold  over. 

Oeorge  Shiras,  Jr,,  and  M.  W.  Acheson  (with 
whom  was  Geo,  P.  Hamilton),  contra. 

The  only  change  made  by  the  new  Constitntfon, 
Was  to  change  the  time  of  the  annual  municipal 
election  from  the  first  Tuesday  of  Deceml>er  to  the 
third  Tuesday  of  February  of  the  same  year.  The 
very  first  Act  of  Assembly  passed  after  the  pre- 
sent Constitution  went  into  operation,  was  an 
Act  to  regulate  elections,  approved  Jan.  80, 1874 
(P.  L.  81),  which  distinctly  recognizes  the  third 
Tuesday  of  February,  1 874,  as  the  time  for  hold- 
ing the  first  municipal  and  township  elections 
under  the  Constitution,  and  elections  were  held 
at  that  time  in  all  the  cities,  boroughs,  and  town- 
ships throughout  the  Commonwealth  for  the 
tsnal  local  officers  for  regular  terms  of  service. 
Thus  the  executive  and  legislative  branches  of 
the  government,  and  the  people  themselves,  have 
given  the  constmctiou  to  the  Constitution  we 
contend  for.  Contemporaneous  and  legislative 
expositions  of  constitutional  provisions  are  fre- 
quently resorted  to,  to  remove  and  explain  am- 
biguities, and  are  entitled  to  great  weight. 

Sedffwiok  on  Construotion  of  Statute  k  Con.  Law, 

412. 
Stuart  V,  Laird,  1  Cranoh,  299. 
Moers  V.  City  of  Reading,  9  Bar.  188. 
Cootej's  Con.  Lim.  p.  67-69. 

Ko  legitimate  argument  can  be  drawn  from  the 
Supposed  inconvenience  of  electing  city  officers  so 
long  in  advance,  for  if  it  have  any  force  it  must 
apply  to  all  future  elections  in  the  city  of  Pitts- 
burgh under  the  existing  charter ;  and  if  this  be 
an  inconvenience,  the  corrective  power  exists  only 
in  the  Legislature  which  can  make  a  change  in 
the  commeooement  of  the  official  terms. 

Nov.  20, 1876.  The  Court.  The  only  change 
made  by  the  8d  Section  of  the  8th  Article  of  the 
new  Constitution  as  to  cities,  is  to  substitute  a 
fixed  day  for  the  charter  elections  of  all  cities. 
It  rends  :  "  All  elections  for  city,  ward,  borough, 
and  township  officers,  for  regular  terms  of  service, 
shall  be  held  on  the  third  Tuesday  of  February." 
No  year  is  fixed  and  no  time  for  the  commence- 
ment of  its  operation.  It  is,  therefore,  only  a 
qnestion  of  the  application  of  constitutional  pro- 
vision to  each  particular  charter  as  the  question 
arises.  In  the  city  of  Pittsburgh  the  charter 
election  was  fixed  for  the  first  Tuesday  of  Decem- 
ber in  each  year,  when  the  constitution  was 
adopted  and  took  effect  The  term  of  office  was 
made  to  begin  on  the  first  day  of  February  fol- 
lowing. In  applying  the  constitutional  provision 
to  the  city  charter,  it  would  not  be  proper  to 
make  the  election  take  place  two  weeks  after  the 


term  of  office  was  to  begin.  The  constitution, 
therefore,  merely  set  back  the  time  of  election 
from  December  to  February  in  the  same  year. 
If  legislation  be  needed  to  make  the  time  of  the 
commencement  of  office  of  any  city  begin  more 
nearly  to  the  time  of  election,  it  must  be  procured ; 
but  it  would  be  improper  as  a  mere  matter  of 
application  of  the  constitutional  provision  to  ex- 
isting and  various  charters,  to  so  apply  it,  as 
actually  to  cut  off  a  part  of  the  term.  This  is 
the  only  qnestion  worthy  of  notice. 

Feb  Curiam.    Judgment  affirmed  with  costs 
to  be  paid  by  the  private  relator. 


Jan.  *7C.  41,  June  6,  1876. 

Susquehanna  Boom  Co.  y.  Eogen. 

Contract — Construction  of^Notice  to  bailee  by 
stranger  not  to  deliver  property — Effect  of 
such  notice  unaccompanied  by  claim  of  title 
— Refusal  to  deliver  after  such  notice  without 
bond  of  indemnity — Liability  for  subsequent 
loss  of  property — Negligence. 

A  notice  to  a  bailee  which  forbids  him  to  deliver 
certain  goods  to  his  principal,  bat  which  contains  no 
evidence  or  claim  of  titl«*,  is  iueafficient  to  Justifj  the 
bailee  in  refusing  to  deliver  the  goods  to  his  principal, 
or  in  demanding  a  bond  of  indemnltj  as  a  couditiou 
of  Aach  deliver/. 

If  in  snoh  ca^e  the  goods  are  lost  in  oonseqnenoe  of 
the  fpfasal  of  the  bailee  to  deliver  them,  he  ii^  responM- 
ble  to  the  owner  for  their  value  irr<»Bpective  of  the  ques- 
tion of  negligence  in  his  care  of  them. 

A.  received  of  B.  certain  moneys  in  consideration  of 
which  he  agreed  to  run  into  the  Williamsport  Boom 
2500  logfl,  wliich  logs  were  to  remain  under  the  oontrul 
of  B.,  who  waa  to  saw  them,  sell  the  lumber,  and  afti'r 
payi-'g  all  bills  for  boomage,  interest  on  advances,  and 
retaining  five  per  cent,  commission  on  sales,  was  to 
pay  the  balance  of  the  proceeds  of  the  lnml>er  to  A. : 

Ueld^  that  the  pn>perty  in  the  logs  did  not  pass  to 
B.  hj  this  agreement,  and  that  A.  might  afterwards 
pro<iHcnte  an  action  of  trover  against  the  Boom  Com- 
pany for  their  conversion. 

Error  to  the  Common  Pleas  of  Lycoming  Co. 

Trespass  on  the  case  by  Daniel  Rogers  against 
the  Susqnehantia  Boom  Company.  The  declara* 
tion  contained  connts  in  trover  and  in  case  for 
negligence. 

Tiie  facts  of  the  case  were  as  follows :  In  the 
spring  of  1870,  plaintiff  cnt  a  quantity  of  logs, 
marked  them  with  a  bull's-eye  (known  to  the  de- 
fendant as  his  mark)  and  floated  them  into  the 
boom  of  the  defendants  at  Williamsport.  On 
April  26,  1870,  he  entered  into  the  following 
agreement  with  Gibson  &  Merriman,  of  Williams- 
port, who  had  advanced  him  certain  sums  of 
money : 

"This  is  to  certify  that  I  have  this  day  r#»ceived  of 
\  Qibbuu  h  Merriiuau  their  note  for  three  mouths  pay- 
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able  at  tbe  Lumberman's  National  Bank,  Williams- 
port,  and  ten  dollars  cash,  on  account  of  wliich  I  am 
to  rnninto  tiie  Williamsport  Boom  abont  tweuty-flve 
handled  white  pine  saw  logs  this  spring,  of  the  follow- 
ing mark  ["bnll's-eje"],  which  loijs  are  now  and  are 
to  remain  under  the  control  of  said  Gibson  &  Merriman 
for  the  coming  year;  they  are  to  saw  the  logs  into 
lumbur  and  pile  on  their  yard,  and  are  to  sell  said 
lumber,  and  when  all  bills  are  paid  for  booming,  saw- 
ing, piling,  and  hauling,  and  interest  on  all  advances 
and  moneys  paid  out,  and  five  per  cent,  commission 
on  all  sales  the  said  Gibson  &  Merriman  shall  make  of 
aaid  lamlier.  The  said  Gibson  and  Merriman  are  to 
bave  full  control  of  said  lumber.  I  am  to  have  the 
balance  of  the  proceeds  of  said  lumber  after  said  Gib- 
son &  Merriman  are  paid  for  the  above  expenses.  I 
am  to  receive  pay  from  said  lumber  as  fast  as  proceeds 
are  received  from  said  sales.  Dascikl  Rogers." 

In  accordance  with  this  agreement,  Rogers 
irave  Gibson  &  Merriman  an  order  on  the  Boom 
Co.  to  deliver  the  logs  marked  "bull's-eye"  to 
them.  Before  the  delivery  of  any  of  the  logs  the 
Boom  Co.  were,  on  May  5th,  served  with  this 
notice: — 

"Thirj  is  to  jfbrbid  the  delivery  of  any  logs  marked 
(bulTs-eye)  to  any  parties  without  an  order  signed 
\\y  me.  Mabtin  Rogers  per  Frank  Kinket.*' 

Messrs.  Gibson  &  Merriman  on  presenting 
their  order  for  the  logs  were  informed  that  they 
wonid  not  be  allowed  to  remove  any  of  them,  in 
consequence  of  the  above  notice,  without  first  fur- 
nishing a  bond  of  indemnity  to  the  Boom  Co. 
Mr.  Merriman  offered  to  furnish  such  a  bond,  and 
shortly  afterwards  tendered  one  signed  by  himself 
and  Mr.  Gibson  to  the  secretary  of  the  company, 
offered  to  pay  the  boomage,  and  demanded  the 
logs.  The  secretary  refused  to  deliver  the  logs, 
alleging  that  the  bond  was  informally  executed, 
as  it  specified  no  amount,  but  he  then  furnished* 
Merriman  with  the  form  of  bond  required  by  the 
company,  which  Merriman  took  away  with  him. 
At  the  time  of  this  interview  with  the  secretary 
some  of  the  logs  had  been  rafted  out  of  the  boom 
and  tied  to  piles  in  the  river.  In  the  latter  part 
of  May,  shortly  after  this  interview,  a  flood  oc- 
curred, and  a  number  of  the  logs  floated  down  the 
river.  After  this  flood  had  subsided  more  logs 
were  rafted  into  the  river,  and  in  the  month  of 
June  a  second  flood  carried  away  additional  logs. 
Prior  to  the  first  flood  an  employe  of  Gibson  & 
Merriman,  at  the  request  of  his  employers,  had  re- 
quested of  the  boom-keeper  a  delivery  of  the  logs 
for  the  pur|>ose  of  taking  them  to  the  mill  to  be 
tewed,  and  had  also  been  refused.  Before  the 
second  flood  Mr.  Forsman,  a  member  of  the  firm 
of  Gibson  &  Merriman,  made  a  third  demand  for 
the  logs,  accompanied  with  an  offer  to  pay  the 
boomnge,  and  offered  to  have  them  taken  to  his 
saw-mill,  stating  that  they  were  in  danger  of  be- 
ing lost  in  the  river.  The  company  again  refused 
to  deliver  without  the  bond  previously  required 
Subsequent  to  the  June  flood  Merriman  again 
demanded  the  logs,  tendering  the  bond  furuisbed 


him  at  his  last  visit,  duly  execut^ed,  and  was  in- 
formed that  he  could  have  the  logs  without  the 
bond,  as  Martin  Rogers's  order  not  to  deliver  had 
been  withdrawn. 

The  defendants  presented,  inter  alia,  certain 
points,  which,  with  the  material  portions  of  the 
answers  of  the  Court  (Gamble,  P.  J.)  thereto, 
are  as  follows . — 

(1)  That  the  contract  given  in  evidence  by 
the  plaintiff,  bearing  date  April  26,  1870,  under 
the  evidence  in  this  cause,  was  a  contract  of  sale 
and  delivery. 

Answer,  As  to  this  article  of  agreement,  we 
have  read  it  carefully,  and  we  cannot  construe  it 
to  be  a  contract  of  bargain  and  sale.  We  do  not 
think  the  parties  so  understood  it,  nor  do  we 
think  it  would  properly  bear  that  construction. 
It  is  an  agreement  on  the  part  of  Daniel  Rogers 
to  deliver  these  logs  to  Merriman  &  Gibson,  and 
give  them  the  entire  control  of  the  logs  for  the 
purpose  of  sawing  them,  piling  the  lumber  on 
their  ground,  and  disposing  of  the  lumber  after 
the  logs  were  manufactured,  and  for  the  service 
of  selling  they  were  to  receive  a  commission  of 
five  per  cent.  We  cannot  conceive  that  it  was  a 
change  of  the  right  of  property,  although  it  gave 
to  these  men  absolute  control  and  right  of  pos- 
session until  the  logs  were  manufactured  into 
lumber,  and  until  the  lumber  was  sold ;  then  the 
proceeds  were  to  be  paid  to  Rogers.  Hence  we 
cannot  answer  that  point  in  the  affirmative. 

(4)  That  this  case  is  an  action  ex  delicto,  and 
to  authorize  a  recovery  on  the  part  of  the  plain- 
tiff he  must  have  had  title  to  the  property  at  the 
time  suit  was  brought,  and  he  must  have  made  a 
demand  on  the  defendant  for  the  delivery  of  the 
property  to  him. 

Answer,  We  answer  that  point  in  the  affirma- 
tive, with  this  qualification  :  That  the  demand 
may  have  been  made  by  himself  or  by  any  other 
person  authorized  by  him  to  receive  the  logs  from 
the  Boom  Company. 

(8)  That  inasmuch  as  a  dispute  had  arisen  in 
regard  to  the  ownership  of  the  logs,  and  the  de- 
fendant had  been  forbidden  to  deliver  the  same 
to  any  parlies  without  an  order  signed  by  Martin 
Rogers,  which  notice  had  been  brought  home  to 
the  knowledge  of  the  plaintiff  and  to  Gibson  & 
Merriman,  who  claimed  the  logs  under  the  plain- 
tiff, it  was  right  and  proper  for  the  Boom  Com- 
pany, defendant,  to  require  a  bond  indemnifying 
the  company  against  such  adverse  claim,  and  to 
retain  the  logs  until  such  bond  was  so  executed. 

Answered  substantially  as  follows :  There  is 
no  evidence  of  any  dispute  as  to  the  ownership  of 
the  logs.  Martin  Rogers  simply  ordered  the  de- 
fendant to  refuse  delivery,  assigning  no  reason 
for  it  As  the  point  assumes  facts  not  in  evi- 
dence, we  do  not  feel  bound  to  answer  it. 

The  Court  left  to  the  jury  the  question  wheth- 
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er  the  loss  of  the  logs  was  a  consequence  of  the 
defendants'  refusal  to  deliver  them  to  Gibson  & 
Merriman,  and  instructed  them  that  if  it  was,  the 
defendants  were  liable. 

The  Court  further  charged  the  jury  as  follows : 
If,  in  consequence  of  the  refusal  to  deliver  them, 
the  logs  were  lost,  and  you  are  so  satisfied  from 
the  evidence  in  the  cause,  then  it  is  of  no  conse- 
quence  what  care  was  taken  of  them  afterwards ; 
not  one  particle,  whether  well  cared  for  or  poorly, 
whether  there  was  negligence  or  no  negligence. 
If  they  were  lost  in  consequence  of  that  refusal, 
that  is  the  end  of  it 

Verdict  aud  judgment  for  plaintiff  for  $1005. 
Defendants  took  this  writ,  assigning  for  error 
the  answers  of  the  Court  below  to  their  points, 
and  the  part  of  the  charge  above  set  out. 

John  W.  Maynard  and  J.  0.  Parker  (with 
them  John  Eulermarks),  for  plaintiff  in  error. 

The  agreement  of  26  April,  1870,  was  an  ab- 
solute contract  of  sale  and  delivery  of  the  logs  to 
Gibson  &  Merriman.  That  the  transaction  was 
not  a  bailment  is  evident,  as  there  is  no  provision 
for  a  restoration  of  the  goods  when  the  purpose 
of  the  bailment  is  answered;  a  very  important 
element. 

2  Kent's  Com.  437. 

Lonergan  v,  Stewart,  55  HI.  45. 

Hence  the  plaintiff  had  no  title  to  the  logs  at 
the  time  the  suit  was  brought,  aud  consequently 
no  right  of  action. 

The  right  of  action,  if  any,  resided  in  Gibson 
&  Merriman,  and  being  in  form  ex  delicto^  could 
not  be  assigned  to  the  plaintiff. 

The  notice  given  by  Rogers,  forbidding  the 
delivery  of  the  logs,  was  sufficient  to  warrant  the 
defendants  in  believing  that  the  title  thereto  was 
disputed,  and  justified  them  in  demanding  indem- 
nity before  delivering  them  to  the  plaintiff  or  his 
order.  If,  therefore,  the  logs  were  lost  before 
such  indemnity  was  given,  without  negligence  on 
the  part  of  the  defendauts,  they  are  not  liable 
therefor. 

Merriman,  by  consenting  to  give  the  indem- 
nity required  by  the  defendauts,  waived  the  pre- 
vious demands  for  the  logs. 

Bur.  Law  Diet.  688;  1  TwH's  Pr.  513. 

No  subsequent  teuder  and  demand  having  been 
made,  the  company  is  not  liable  for  logs  lost 
prior  to  the  waiver. 

J,  J.  Metzger  and  R.  R.  Allen  (with  them 
J.  3L  Gamble)^  contra. 

No  property  in  the  logs  pnssed  to  Gibson  & 
Merriman  by  the  agreement  of  April  2G.  They 
were  simply  given  control  of  them  for  the  pur- 
pose of  manufacture  and  sale,  and  the  right  of 
action  for  the  loss  of  the  logs,  therefore,  accrued 
to  Daniel  Rogers.  The  paper  signed  by  Martin 
Rogers  asserted  no  title,  absolute  or  qualified,  to 
the  property,  and  furnished  no  ground  for  a  de- 
maiid  of  indemnity  by  the  defendants. 


June  9.  The  Court.  We  are  of  opinion 
the  property  in  the  logs  in  question  did  not  pass 
from  Daniel  Rogers  to  Gibson  &  Merriman  by 
the  agreement  of  April  26,  1870.  The  control 
given  by  it  to  the  latter  was  for  the  pnrpose  of 
manufacture  and  sale.  No  possession  ever  had 
vested  in  them,  and  the  right  of  action,  therefore, 
on  the  part  of  Rogers  is  clear.  This  is  the  con- 
trolling question  in  the  case,  which  relieves  it 
from  most  of  the  assignments  of  error.  The 
notice  forbidding  the  Boom  Company  from  de- 
livering the  logs  to  Gibson  &  Merriman  was  in- 
sufficient to  prevent  delivery,  and  there  being  no 
dispute  of  title,  the  company  had  no  right  to 
demand  a  bond  of  indemnity  before  delivery. 
The  circomstances  relating  to  this  part  of  the 
case  were  laid  before  the  jury  without  any  sub- 
stantial error.  There  is  no  assignment  of  error 
raising  the  question  of  waiver  of  their  demand 
by  Gibson  &  Merriman ;  and  the  point  does  not 
seem  to  have  been  made  in  the  Court  below. 
Upon  the  whole  case  we  discover  no  real  or  sub- 
stantial error. 

Per  Curiam.  Judgment  affirmed.  Shars- 
wooD  and  Wiluams,  J  J.,  absent 


Jan.  '75,  126.  Feb.  16, 1877. 

Millar  &  Withers  v.  Saving  Association. 

Bills  of  lading — Negotiability  ^^Pledge  to  secure 
draft — When  title  to  goods  does  not  pass  to 
consignee  until  payment  of  draft — Principal 
and  agent — Broker^^Ric^t  to  pledge  bill  of 
lading. 

D.,  a  broker  in  St.  Lonl.<,  bought  meat  for  M.  in 
Philadelphia,  for  $13,00(i,  M.  advancing  $5000  as  mar- 
gin, and  1).  raising  tlie  balance  of  the  pnrohase  moitfy 
liiuiRelf  by  hypotliecating  the  warehouse  receipt.  M. 
having  rnqaested  a  sliipraent  of  a  portion  of  the  meat, 
D.  shipped  two  car  loada,  drew  on  M.  for  $3G00,  and 
procured  one  8.  to  discount  the  draft,  endorsing  to  8. 
as  security  therefor  the  bill  of  lading.  M.  received 
and  sold  the  meat,  but  refu^^ed  to  accept  the  draft, 
alleging  that  it  was  f  r  a  larger  amount  than  the  pro- 
portion due  upon  the  shipuicnt  aud  for  mure  than  the 
amount  due  by  him  to  1).  In  au  action  of  trover  by 
iS.  against  M.  for  the  value  of  the  meat: 

Beld  (nffirniing  the  judgment  of  the  Court  below), 
that  )io  property  in  the  meat  passed  to  M.  until  pay- 
ment of  the  draft,  aud  S.  was  therefore  entitled  to 
reoover. 

Error  to  the  late  District  Coort  for  the  City 
and  County  of  Philadelphia. 

Trover  by  the  State  Saving  Association  of  St. 
Louis  against  Millar  &  Withers,  to  recover  dam- 
ages for  the  alleged  loss  of  72,695  lbs.  of  meat. 
Plea,  not  guilty. 

At  the  trial  (l)eforc  IIarb,  P.  J.)  the  following 
facts  appeared : — 
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Millar  &  Withers,  the  defendants,  provision 
merchants  in  Philadelphia,  received  the  following 
letter : — 

"  St.  Loms,  February  11, 1871. 

•*I  have  this  day  bongbt  of  Meaars.  Win.  Matthews  k 
Co.,  of  St.  bonis,  Mo.,  for  accoant  of  Millar  &  Withers, 
of  Philadelphia,  150,000  lbs.,  some  more  or  less,  of 
dry  salted  shonldi^rs,  •  •  .  .  P.  Cnnniiiffham  &  Co.'s 
packing;  which  nhoalders  are  to  be  weij^hed  and  de- 
livered at  the  pork  hoone  of  P.  Cnuningham  &  Co.,  at 
Warsaw,  III.,  between  the  first  an*!  last  dajr  of  March, 
1 871,  buyer's  option.  T.^nns  of  purchase  eight  cents 
per  lb.,  cash  on  delivery ;  bnyer  paying  brokerage. 
M.  C.  Dretsbl,  Broker." 

On  March  15,  1871,  the  defendants  wrote  to 
Dreysel :  **If  the  shoulders  should  be  accepted, 
can  you  have  them  carried  on  margin  for  ns,  and 
on  what  terms?"  Aud  on  March  20  thej wrote: 
**  Make  arrangements  to  cnrry  them  60  to  90 
days.  .  .  .  You  will,  of  course,  have  them  in- 
sured, and  draw  for  margin." 

The  total  purchase  money  of  the  meat  was 
$13,384.15.  $5000  had  been  paid  by  defendants 
to  Dreysel  as  margin,  and  he  advanced  the  bal- 
ance of  the  pnrchase  money,  obtaining  the  same 
by  hypothecating  the  warehouse  receipt  of  the 
goods  given  by  Cunningham  &  Co.  On  April 
24,  187 1,  the  defendants  wrote  to  Dreysel  to  send 
them  two  car-loads  of  the  meat,  and  to  draw  for 
the  proportion  due  on  them. 

Dreysel  then  wrote  to  (yunningham  &  Co.  to 
forward  to  Millar  &  Withers  the  meat  ordered 
by  them,  to  their  address,  and  to  charge  it  to 
Matthews  &  Co.,  who  would  endorse  the  delivery 
on  the  warehouse  receipt  Under  DreysePs  or- 
ders, Cunningham  &  Co.  shipped  57  casks  of  the 
meat  to  the  defendants,  the  bill  of  lading  being 
in  the  following  form: — 

Warsaw,  111.,  May  11,  1871. 
Reeeiyed   from   Cunningham  &  Co.  the  following 
packageft,  .  .  .  via. : 

Mark*,  57  caskfl  shonMer?,  72,695  lbs. 

Marks  M.  W.  P. 
Millar  h  Withers,     Marked    and    nambered   as   per 
Phiiadtflphia.     margin,  to  be  transferable  .  .  .  un- 
til the  said  goodd  shall  have  renched 
This  bill  of  lad-  the  point  namnd  in  thU  bill  of  lad- 
ing is  from  War-  ing.  •  •  •    Consignees  are   to  pay 
saw,  Ill.,toPhila-  freight  and  charges  upon  the  froods 
delphia.  ...  as  they  may  be  delivered  to 

them.  ...  Ti  is  contract  is  exe- 
cuted and  accomplished,  and  the 
liability  of  the  companies  aa  com- 
mon curriers  thereunder  terminal* '14 
on  the  arrival  of  the  goods  at  the 
depot  of  delivery,  •  •  .  and  unle:^^ 
removed  by  the  consignee  within 
24  hours  of  tlieir  said  arrival,  they 
may  I  e  removed  aud  stored  by  the 
company. 

Cunningham  &  Co.  sent  the  bill  of  lading  to 

Matthews  &  Co.,  who  delivered  it  to  Dreysel. 

On   May  15  Drcyj^el  drew  on  Millar  &  Withers 

for  $3600.     Dreysel  took  the  draft  to  the  corpo- 

VoL.  111.-31 


ration  plaintilT,  who  discounted  it  for  him,  taking 
as  a  pledge  the  bill  of  lading,  which  was  endorsed 
by  Cunningham  &  Co.  and  by  Dreysel.  The 
President  of  the  corporation  plaintiflF  testified 
that  he  had  no  positive  knowledge  of  DreysePs 
being  agent  for  the  defendants,  but  that  he  sup- 
posed tliat  he  had  full  power  to  pledge  the  goods. 
Dreysel  applied  the  proceeds  of  the  draft  toward 
the  amount  he  had  borrowed  for  the  purchase  of 
the  meat.  Plaintiffs  sent  the  draft  and  bill  of 
lading  to  Philadelphia  for  collection.  Defend- 
ants refused  to  accept  the  draft,  and  it  was  pro* 
tested,  but  they  received  the  meat  and  sold  the 
same  for  $4000.  The  draft  was  protested,  where- 
upon this  action  was  brought 

Depositions  of  one  Noble,  an  attorney  at  St 
Louis,  were  read.  They  stated  his  opinion  under 
the  Statutes  of  Missouri,  that  the  endorsement  and 
delivery  of  the  bill  of  lading  connected  with  the 
draft,  negotiated  at  that  time,  passed  the  legal 
title  in  the  goods  to  the  endorsees,  and  that  they 
were  entitled  to  the  property  named,  as  the  con- 
signee had  neither  accepted  nor  paid  the  draft, 
and  that  it  would  make  no  difference  if  the  con- 
signees were  already  the  creditors  of  the  con- 
signors or  endorsers,  for  advances  made  on  account 
of  prior  shipments. 

Defendants  offered  to  prove  that  at  the  time 
the  goods  were  shipped  they  had  advanced  to 
Dreysel  an  additional  $3000,  and  that  there  were 
other  amounts  chargeable  against  him.  Offer 
overruled.  Exception,  They  also  offered  to 
prove  that  the  draft  drawn  by  Dreysel  was  for 
more  than  the  proportion  due  tipon  the  goods 
shipped.    Offer  overruled.     Exception. 

The  defendants  presented  various  points  to  the 
Court,  substantially  to  the  effect  that  the  bill  of 
lading  was  not  negotiable  by  any  one  except  de- 
fendants ;  that  if  plaintiffs  received  it  with  notice 
that  Dreysel  was  only  the  broker  for  defendants, 
they  took  the  risk  of  his  authority,  and  that,  in 
fact,  Dreysel  had  no  authority  to  draw  upon  de- 
fendants for  more  than  the  balance  due  him  upon 
a  settlement  between  them.  These  points  were 
all  refused,  the  Court  delivering  the  following 
charue : — 

**  If  you  credit  the  testimony  in  this  case,  the 
possession  of  the  bill  of  lading,  in  view  of  the 
circumstances,  was  evidence  of  an  authority  to 
Dreysel  to  pledge,  and  at  all  events  justified  the 
plaintiffs  io  believing  he  had  such  authority;  and 
if  such  is  the  case,  it  is  immaterial  that  he  pledged 
it  for  a  greater  sum  than  the  defendants  expected 
or  authorized.  This  might  be  the  rule  under  the 
general  commercial  law,  and  I  instruct  you  that 
such  is  the  rule  under  the  Statutes  of  Missouri 
and  the  law  of  Missouri,  aa  detailed  in  the  com- 
mission." 

Verdict  and  judgmeut  for  the  plaintiffs  for 
$3078.77. 
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Defendants  took  out  this  writ,  assiprnin^  for 
error  the  rejection  of  their  offers  of  evidence,  and 
of  their  points,  and  the  uoriion  of  the  charge 
quoted. 

John  O,  Johnson  (with  whom  was  J,  W.  Latta), 
for  the  plaintiffs  in  error. 

All  the  assignments  of  error  maj^  be  considered 
together  as  involving  two  points:  (1)  May  the 
shipper  of  goods  under  a  bill  of  lading,  wherein 
they  are  consigned  to  the  real  owner,  without 
any  reservation  to  consignor's  order,  pass  title 
Ijy  his  endorsement  of  said  bill  ?  (2)  Were  the 
defendants,  under  the  circumstances  of  this  case, 
bound  by  what  Dreysel  did  in  violation  of  his 
instructions  ? 

Cunningham  &  Co.  could  pass  no  title.  They 
were  mere  warehousemen.  The  defendants  be- 
low could  have  proved  that  they  had  fully  paid 
for  the  goods,  and,  therefore,  indejiendently  of 
the  bill  of  lading,  the  meat  belonged  to  them. 
Prima  facie  the  bill  of  lading  was  notice  of  an 
ownership  in  the  consignees,  and  as  the  actual 
ownership  was  also  in  them,  the  endorsements  of 
the  consignors  had  no  effect 

Sallj  Mage*»,  3  Wallace,  453. 

Evans  v,  Martell,  12  Modem,  156. 

Potter  V.  Lansing,  1  Johnson,  2G5. 

Giifflth  V.  Ingltfdew,  6  S.  &  R.  427. 

Conaid  v,  lus.  Co.,  1  Peters,  387. 

It  was  said  in  the  Court  below  that  no  con- 
signee was  named  in  the  bill  of  lading,  but  any 
fair  construction  of  that  instrument  would  make 
Millar  &  Withers  the  consignees. 

The  defendants  were  not  bound  by  what  Drey- 
sel did  in  yiolation  of  his  instructions.  The 
l»lain tiffs  carelessly  accepted  a  pledge  from  Drey- 
sel withont  asking  about  his  authority.  They 
swore  they  supposed  he  had  authority.  From 
the  circumstances  of  the  case  they  should  have 
known  that  a  written  authority,  if  any,  would 
have  been  given,  and  they  should  have  asked  to 
see  it 

Story  on  Agency,  §  3. 

The  law  of  Missouri  has  nothing  to  do  with 
the  case,  as  the  goods  were  shipped  from  Illinois. 
The  defendants'  riglits  could  not  be  forfeited  be- 
cause Dreysel  negotiated  the  draft  in  another 
Slate.  But  even  the  law  of  Missouri  would  not 
frive  validity  to  the  endorsement  on  the  bill  of 
lading  iu  this  case. 

R.  L,  AshhuTst  and  E.  S.  Miller,  contra. 

The  evidence  shows  that  Cunningham  &  Co. 
were  the  vendors,  and  that  they  sold  the  goods 
for  Matthews  &  Co.,  retaining  the  bill  of  lading 
ns  security.  The  plaintilb  below  succeeded  to 
the  jiosition  of  Cunningham  &  Co.  as  vendors. 

There  is  nothing  to  show  that  the  goods  were 
sliipi)ed  to  the  order  of  Millar  A  Withers. 
Dreysel  merely  instructed  Cunningham  ^  Co.  to 
ship   tliem  to   *'  their  address."    But  the  con- 


signors can  pass  the  title  in  a  bill  of  lading  by 
endorsement 

Bank  v.  Jones,  4  Comstock,  498. 

Bank  v.  Dearlwrn,  115  Masa.  219. 

Allen  r.  Williams,  12  Pick.  300. 
The  delivery  of  a  bill  of  lading  passes  the  pro- 
perty.    A  formal  assignment  is  not  necessary. 

City  Bank  v.  R.  R.  Co.,  44  N.  Y.  138. 

Bank  V.  Dearborn,  supra. 
In  none  of  the  cases  cited  by  the  plaintiff  ia 
error  is  it  questioned  that  title  to  the  goods  con- 
signed passes  by  the  transfer  of  the  bill  of  lading. 
If  the  law  of  Missouri  governs,  the  case  is  fr<-e 
from  doubt,  under  the  statutes  of  that  State.  If 
the  law  of  Pennsylvania  governs,  the  plaintiff 
below  can  recover  under — 

Bissell  p.  Steel,  17  Sm.  443. 
The  letters  of  Millar  &  Withers  to  Dreysel 
establish  his  general  agency.  It  is  text-book  law 
that  if  an  agent  acts  within  the  apparent  scope 
of  his  authority,  third  parties  dealing  with  him 
in  good  faith  are  entitled  to  hold  the  principal, 
though  the  agent  may  have  actually  violated  his 
instructions. 

Dyer  ».  Pearson,  3  B.  &  C.  38. 

Dracaolii  v.  The  Navigation  Co.,  1  L.  R.,  3  C  P. 
190. 

GalMirroii  v.  Kreeft,  L.  R.,  10  Exoh.  277. 

Story  on  Agency,  §  443. 

March  6.  The  Court.  Dreysel  was  the 
broker  of  the  defendants,  and  purchased  for 
them  on  terms  cash  on  delivery.  lie  was  not 
paid  the  purchase-money,  but  requested  to  carry 
the  purchase  for  a  term  of  credit  upon  a  margin. 
When  the  fifty-seven  casks  of  shoulders,  part  of 
the  purchase,  were  ordered  to  be  shipped,  Cun- 
ningham &  Co.,  the  owners,  had  not  been  paid, 
and  they  therefore  retained  the  bill  of  lading, 
and  took  DreysePs  draft  on  his  principals  in  lieu 
of  cash,  but  with  the  security  of  the  property 
shipped.  This  was  done  with  the  consent  of 
Dreysel,  through  whom  the  whole  transaction 
was  managed.  Now  it  is  perfectly  clear  that 
Cunningham  &  Co.  did  not  intend  to  part  with 
their  property  in  the  goods  shipped,  and  in  obey- 
ing the  instructions  of  Dreysel  as  to  the  ship- 
ment, the  property  was  sent  subject  to  the  pay- 
ment of  the  draft.  This  being  the  condition,  no 
property  passed  to  Millar  &  Withers  until  pay- 
ment of  the  draft. 

Feb  Curiam.    Judgment  affirmed. 

[C/:  Henry  v.  Warehouse  Co.,  2  Wsbklt  Notes, 
389;  Bank  v  Shaw,  Id.  542.] 
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Jan.  *76, 120.  Feb.  9,  1877. 

The  German  Society  ▼.  The  City  of  Philadelphia. 

The  City  of  Philadelphia's  Appeal 

Landlord  and  tenant — Covenant  by  lessee  to  pay 
taxes — Act  exempting  premises  from  taxation 
for  charitable  purposes — Taxes  subsequently 
payable  to  lessor,  as  rent, 

An  incorporated  chariiaMt*  aspociation  demised  cer- 
tain real  estate  to  the  Philadelphia  Gas  Trnstees,  the 
li'Ane  containing  a  provision  that  the  leasee  should 
pay  all  taxes  assessed  on  the  premises  during  the 
term.  Snbseqnentljthe  Legislature,  hy  a  special  Act, 
exempted  the  premises  from  taxation  so  long  as  the 
revenues  received  from  the  premises  should  be  used 
for  charitable  purposes : 

Held,  that  the  provision  in  th«s  lease  being  part  of 
the  consideration  between  the  lessor  and  the  lessees, 
the  former  could  recover  from  the  latter,  as  rent,  the 
taxes  subsequently  assessed  upon  the  premises. 

The  effect  of  a  general  Act«  providing  for  the  taxa- 
tion of  all  property  from  which  revenue  is  derived, 
npon  aprior  special  Act  exempting  pnrticular  premises 
from  which  revenue  is  derived,  not  decided. 

Appeal  from  the  Conrt  of  Common  Pleas 
No.  3,  for  the  connty  of  Philadel|)hia. 

The  bill  in  this  cause  was  originally  filed  on 
the  equity  side  of  the  Supreme  Court  at  Nisi 
Prius,  and  was  transferred,  under  the  provisions 
of  the  new  Constitution,  to  the  above  Court. 
The  bill  set  forth  that  the  plaintiffs,  an  incorpo- 
rated charitable  society,  owning  the  premises 
Nos.  20,  22,  and  24  South  Seventh  Street,  in  the 
city  of  Philadelphia,  on  June  2,  1850,  leased  a 
iiortion  of  these  premises  to  the  Trustees  of  the 
l^hiladelphia  Gas  Works  at  the  rent  of  $1260 
)>er  annum ;  and  by  a  new  lease,  dated  April  16, 
1866,  the  same  premises  were  leased  to  the  said 
trustees  for  twenty  years,  at  the  same  rental,  with 
the  provision  that  the  lessees  should  pay  all  city 
and  State  taxes  assessed  against  the  premises 
iluring  the  term  ;  that,  under  another  provision 
of  the  lease,  extensive  improvements  were  made 
by  the  lessee.  That  an  arrangement  was  made 
l)etween  the  lessors  and  lessees  under  which  ap- 
plication was  made  to  the  Legislature  for  the 
passage  of  an  act  exempting  the  said  premises 
from  taxation,  with  the  understanding  that  the 
said  exemption  should  enure  to  the  benefit  of  the 
jilaintiffs ;  that  in  consequence  of  this  application 
the  Legislature  passed  the  following  Act,  viz. : — 

"An  Act  to  exempt  the  property  of  the  German 
Society  from  taxation  :  Be  it  enacttfd,  etc..  That  the 
property  of  the  German  Society  of  Philadelphia, 
situated  on  South  Seventh  Street,  between  Market 
and  Chestnut  Streets  in  said  city,  be,  and  the  eame  is 
hereby  exempted  from  the  payment  of  all  taxes,  ex- 
cept for  State  purposes,  and  such  exemption  shall 
include  the  year  one  thousand  eight  hundred  and 
Fixty-nine,  and  shall  continue  to  be  so  exempted  so 
long  as  the  revenues  received  from  Bai<l  building  are 
u-^ed  for  charitable  purposes."  Approved  Feb.  18, 
lc6  ',  P.  L.  210. 


That  defendant  has  refused,  since  the  passage 
of  the  act,  to  pay  to  the  plaintiffs  the  amount  of 
the  taxes  assessed  against  the  said  premises, 
although  requested  so  to  do ;  and  the  taxes  for 
the  years  1868,  1869,  1870,  and  1871,  amounting 
to  $4420,  have  been  retained  by  the  defendant. 

The  bill  prayed  that  the  defendant  be  decreed 
to  pay  to  plaintiffs  the  sum  of  $4420,  being  the 
amount  of  the  said  taxes  assessed  against  the 
premises;  and  that  the  lease  be  reformed  so  as  to 
establish  the  right  of  the  plaintiffs  in  the  matter. 

A  demurrer  filed  to  the  bill  was  overruled  by 
Agnew,  J.,  and  the  defendants  allowed  to  an- 
swer. 

The  answer  admitted  the  leasing  to  the  Qns 
Trustees,  and  their  refusal  to  pay  to  plaintiffs 
the  amount  of  the  taxes,  but  averred  that  no 
lease  of  the  premises  was  ever  taken  by  persona 
authorized  to  act  for  the  City  of  Philadelphia ; 
that  the  Gas  Trustees  had  no  power  to  bind  the 
City  by  such  a  contract ;  that  the  Act  of  Assem- 
bly referred  to  in  the  bill  did  not  impose  upon 
the  defendant  the  obligation  of  paying  the 
amount  of  the  taxes  to  the  plaintiff;  that  the 
Gas  Trustees  never  agreed  to  pay  to  the  plaintiff 
the  amount  of  the  taxes,  and  that  if  such  agree- 
ment had  been  made,  it  would  have  been  without 
consideration,  and  uot  binding  on  the  defendant ; 
that  if  the  meaning  placed  upon  the  said  Act  ©f 
Assembly  by  the  plaintiff  be  true,  said  act  is  un- 
constitutional and  void. 

The  cause  wns  referred  to  an  Examiner  and 
Master,  who  reported  that  the  liability  of  the 
City  of  Philadelphia  to  pay  to  the  German  So- 
ciety a  sum  equal  to  the  municipal  taxes  assessed 
upon  their  property  occupied  by  the  Gas  Trust, 
had  been  established. 

Exceptions  to  the  report  filed  by  the  defendants 
were  dismissed,  and  a  decree  entered  requiring  the 
defendants  to  pay  to  the  plaintiffs  the  amount  of 
the  taxes  already  accrued,  and  hereafter  to  accrue, 
during  the  term,  or  so  long  as  the  premises 
should  continue  exempt  from  taxation. 

The  defendant  took  this  appeal,  assigning  for 
error  the  enieiing  of  the  said  decree. 

C.  H.  T.  Collis,  City  Solicitor,  and  i?.  N, 
Wilson,  Assistant  City  Solicitor,  for  the  City. 

The  plaintiffs  had  an  adequate  remedy  at  law. 
An  action  of  covenant  or  debt  would  enable  them 
to  recover  all  that  they  can  possibly  recover 
under  the  present  claim. 

Even  if  the  act  should  be  construed  to  express 
an  intention  that  the  City  should  pay  the  amount 
of  taxes  in  question  to  the  German  Society,  it 
would  not  be  binding,  because  it  would  materially 
alter  the  terms  of  the  contract.  The  lessee  be- 
came bound  to  pay  the  city  and  State  taxes,  but 
not  to  the  lessor;  much  less  was  there  any  cove- 
nant to  pay  the  amount  of  such  taxes  to  the 
lessor  when  the  law  shonld  make  them  uncollecta- 
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ble.  The  City  was  acting  in  the  capacity  of  an 
ordinary  contracting  party,  and  the  Legislature 
had  no  more  power  to  alter  her  contract  than  to 
alter  the  contract  of  a  natural  person. 

Western  Saving  Fund  Society  r.  City,  7  C.  175, 
185. 
To  compel  the  City  to  pay  the  plaintiffs  the 
amount  of  the  taxes  is  going  further  than  the 
Act  went.  It  appears  to  be  by  no  means  a  forced 
construction  of  the  statute  to  interpret  it  as  in- 
tended immediately  for  the  relief  of  the  lessee, 
and  ultimately,  when  the  lease  should  be  ended, 
for  the  benefit  of  the  lessor. 

The  decree,  even  if  it  were  correct  in  other  re- 
spects, is  obviously  improper  in  this,  that  it 
imposes  upon  the  City  the  duty  of  paying  to  the 
plaintiffs  the  taxes  to  the  expiration  of  the  lease. 
The  later  general  Act  of  May  14,  1874  (P.  L. 
158),  must  be  held  to  operate  as  a  repeal  of  the 
Act  exempting  the  property  from  taxation,  be- 
cause "income  or  revenue  is  derived"  from  it. 
The  premises,  therefore,  became  subject  to  munici- 
pal taxation  from  and  after  the  year  1874. 

Henry  D.  Wireman  and  E,  Spencer  Miller, 
for  appellees. 

The  plaintiffs  had  no  adequate  remedy  at  law. 
The  bill  prays,  inter  alia,  a  reformation  of  the 
lease,  which  can  only  be  done  by  a  court  of  equi- 
ty. The  equity  of  the  bill  was  settled  by  the 
overruling  of  the  demurrer,  which  was  not  ap- 
pealed from.  The  taxes  to  be  paid  by  the  Gas 
Trustees  were  in  the  nature  of  rent ;  by  the  cove- 
nant to  pay  them  that  much  was  in  fact  and  in 
law  added  to  the  redditus  or  return  from  the  pro- 
perty. 

Shaffer  v,  Sntton,  5  Bin.  228. 
If  the  lessees  had  not  paid  them,  the  German 
Society  having  paid  them,  or  being  threatened 
with  suit  or  distress,  could  have  sued  the  City 
for  them,  as  part  of  the  rent. 

Fry  17.  Jones,  2  R.  13. 
The  Act  of  1 869  was  an  Act  in  favor  of  the 
Society,  and  not  of  tiie  City ;  it  was  not  intended, 
nor  should  it  have  the  effect  of  releasing  the  City 
from  that  part  of  their  rent.  The  effect  of  the 
Act  was  to  assign  the  taxes,  as  rent,  to  the  So- 
ciety, or  to  subrogate  them  to  the  position  of  those 
for  whose  l)enefit  the  taxes  had  before  been  paid. 

Suooession  of  Wills,  15  Louisiana  Annual  Report, 
381. 

RnsflelVs  Appeal,  9  Sm.  405. 

Mosier's  Appeal,  6  Id.  80. 

Steei*s  Appeal,  22  Id.  102. 

The  Act  of  May  14, 1874,  does  not  operate  as 
a  repeal  of  the  Act  of  1869.  The  Legislature 
having  directed  that  the  German  Society  should 
be  exempt  ''so  long  as  the  revenues  from  said 
building  are  used  for  charitable  purposes,"  it  re- 
quires express  language  to  effect  a  repeal.  The 
law  does  not  favor  a  repeal  by  implication. 
Dwarris  on  Statate«,  674. 


J.  special  exemptian  of  particular  property 
from  municipal  taxation  will  not  be  affected  by  a 
subsequent  genera]  statute  giving  cities  power  to 
tax  all  property  within  their  limits,  there  being 
no  express  repeal. 

Blain  o.  Bailey,  25  Ind.  165. 

Even  if  the  Act  of  1874  does  repeal  the  Act  of 
1S69,  the  effect  would  be  only  to  render  the  So- 
ciety liable  for  taxes  after  its  passage.  The 
taxes  in  Philadelphia  are  assessed  on  or  as  of  the 
1st  of  January  of  every  year,  and  the  amount  of 
the  taxes  for  1874  was  due  and  payable  by  the 
City  to  the  Society  before  the  Act  of  May  14, 
1874,  was  passed. 

Feb.  19, 1877.  The  Court.  The  German  So- 
ciety, "  for  and  in  consideration  of  the  payment 
of  the  rent  hereinafter  reserved,  and  the  perform- 
ance of  the  covenants  hereinafter  set  forth,  which 
on  the  part  of  the  party  of  the  second  part  (the 
City)  is  and  are  to  be  paid,  and  performed,  hath 
demised  and  set,  and  to  farm  and  let,"  etc.  So 
reads  the  lease.  A  covenant  following  on  the 
part  of  the  City  is  to  '*  pay  the  City  and  State 
taxes  on  the  whole  of  said  premises  during  the 
term  of  this  lease." 

Thus  it  is  express,  that  the  payment  of  the 
taxes  was  a  part  of  the  consideration  of  the  lease. 
Had  the  City  not  so  agreed,  the  Society  would 
have  added  the  sum  necessary  to  pay  the  taxes  to 
the  rent  The  Society  is  a  charitable  institution, 
and  for  this  reason  the  Legislature,  by  special 
Act,  released  its  property  from  the  payment  of 
all  taxes,  except  for  State  purposes,  "  so  long  as 
the  revenues  received  from  said  buildings  are  used 
for  charitable  purposes."  It  is  evident  the  pur-** 
pose  of  this  act  was  to  benefit  the  charity.  If 
not,  what  purpose  had  the  Legislature?  The 
City  was  bound  to  pay  the  taxes  by  the  covenant 
in  the  lease,  and  if  the  purpose  was  not  to  bene- 
fit the  charity,  but  to  relieve  the  City,  of  what 
use  was  the  qualification  in  the  Act  ?  The  City 
could  not  control  the  revenues  of  the  Society, 
and  it  was  of  no  use  to  the  Society  to  apply  all 
its  revenues  to  charitable  purposes,  for  it  would 
not  be  benefited  by  so  doing.  Clearly,  as  the 
taxes  were  a  part  of  the  consideration,  the  Act 
was  intended  to  be  in  relief  of  the  charity,  and 
the  qualification  was  a  condition  which  wonld 
compel  the  Society  to  use  its  revenue  thus  de- 
rived for  the  purpose  the  Legislature  had  in  view. 

We  are  satisfied  that  the  true  interpretation 
was  given  to  the  law  in  the  opinion  rendered  at 
Nisi  Prius,  and  followed  by  the  Court  below. 
This  interpretation  of  the  Act  may  have  some  in- 
fluence upon  the  effect  of  the  Act  of  14  May, 
1874,  §  1,  relating  to  exemptions,  but  the  point 
does  not  seem  to  have  been  raised  below,  and  we 
shall  give  no  opinion  now,  excepting  to  say  that 
the  taxes  of  1874  are  not  affected  by  the  Act  of 
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May,  1874,  which  was  passed  after  they  were 
assessed.  In  regard  to  taxes  thereafter,  the 
qoestion  is  left  open  to  futare  inquiry,  and  this 
portion  of  the  decree  will  stand,  subject  to  such 
inquiry  and  without  prejudice  to  the  City  in  a 
proceeding  hereafter  to  question  her  liability  for 
the  subsequent  taxes. 

Decree  aflSrmed,  without  prejudice  to  the  right 
of  the  City  of  Philadelphia  to  inquire  into  and 
obtain  a  decree,  relieving  her  from  the  payment 
of  the  accruing  taxes  to  the  German  Society  after 
the  year  1874,  if  she  be  entitled  at  law,  to  be  so 
relie?ed;  and  the  City  is  ordered  to  pay  the  costs, 
and  her  appeal  is  dismissed. 

Feb  Curiam. 


July,  '76, 125.  Jan.  30, 1877. 

Bichards  y.  Buler. 

Affidavit  of  defence  law — Insufficiency  of  aver- 
ment— How  a  record  of  another  suit  should  be 
set  forth — Errors  and  appeals —  Writ  of  error 
taken  for  delay — Penalty — Act  of  25  May^ 
1874. 

When  the  Bubjeot  matter  of  a  defence  set  ont  in  an 
affidavit  of  defence  is  matter  of  record,  the  record 
should  be  Bet  out  t/)«tf  t'er6i«,  or  be  iutroduoed  by  a 
proui  paiet  per  recordum. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case  by  Bisler  against  Richards  and  Calin 
apon  a  promissory  note  for  $154.56,  and  a  copy 
of  original  book  entries.  The  following  affidavit 
of  defence  was  filed : — 

That  plaintiffs  brought  suit  against  defendants 
in  this  Court  as  of  December  Term,  1875,  No. 
817,  in  summons  case,  and  filed  a  copy  of  snid 
claim  against  defendants  in  said  suit  as  follows, 
viz.,  a  certain  ]»romis8ory  note  given  by  defend- 
ants to  plaintiffs  fur  $165.07,  dated  September 
21st,  at  three  months;  and  the  book  account, 
whereof  a  copy  is  filed  in  the  present  case,  and 
whereon  plaintiffs  now  claim  ;  it  being  the  very 
identical  book  aceonnt,  item  for  item,  and  amount- 
ing to  the  sum  of  $122  25. 

That  the  defendants  filed  an  affidavit  of  defence 
in  said  suit  commenced  in  December  Term,  as 
aforesaid,  admitting  the  amount  of  said  promis- 
sory note,  and  offering  judgment  for  the  same; 
that  plaintiffs  took  judgment  for  the  amonnt  of 
said  note  as  allowed  by  defendants'  affidavit,  viz., 
for  principal  and  interest,  amounting  to  the  sum 
of  $166.20,  on  the  29th  day  of  January,  1876, 
and  that  defendants  subsequently  entered  stay  of 
execution  on  the  same ;  and  the  balance  of  plain- 
tiff's claim  in  said  case  was  allowed  by  plaintiffs; 
and  deponent  is  advised  that  plaintiffs  cannot 
again  claim  or  sue  for  the  same,  to  wit,  for  the 


amount  of  said  book  account,  a  copy  whereof  is 
again  filed  herein. 

The  Court  below  having  entered  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  the  de- 
fendants took  this  writ,  assigning  for  error  the 
entry  of  said  judgment. 

E.  Hunn;  Jr,f  for  plaintiff  jn  error. 

The  plaintiff  below,  having  taken  judgment  in 
the  first  suit  for  the  amount  admitted  to  be  due 
therein,  cannot  now  bring  this  action  for  the 
balance.  It  is  against  the  policy  of  the  law  that 
a  question  which  has  once  been  adjudicated  should 
be  again  made  the  snbject  of  an  action. 

B.  G.  Dale,  /r.,  contra. 

The  affidavit  filed  in  this  case  did  not  contain 
a  copy  of  the  record  in  the  first  suit.  The  Court 
below,  however,  had  the  record  of  the  former  suit 
produced,  and  it  appeared  that  though  that  ac- 
tion was  brought  upon  these  book  entries  and  a 
certain  note  for  $165.07,  the  affidavit  of  defence 
in  that  case  simf^ly  averred  that  the  goods  charged 
for  in  the  book  entries  had  been  sold  upon  a 
credit,  which  had  not  expired  when  the  action 
was  brought,  and  that  an  order,  of  which  the 
following  is  a  copy,  was  made  before  judgment 
was  entered  for  the  amonnt  of  the  note  :  "  And 
now,  January  29th,  1876,  the  Court  orders  that 
the  said  plaintiffs  have  leave  to  withdraw  from 
this  suit  their  claim  upon  the  original  book  en- 
tries jled  in  this  case,  without  prejudice  to  their 
right  to  proceed  for  the  same  in  another  action." 
Judgment  was  then  entered  against  the  defendants 
for  the  amount  of  the  note. 

If  the  plaintiff  in  error  should  take  the  gronnd 
that  the  Court  below  erred  in  considering,  upon  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence,  the  record  and  order  of  the  former 
action,  of  which,  however,  there  can  be  no  doubt, 
(Kennedy  v.  Ross,  1  Casey,  256),  the  judgment 
still  could  be  sustained,  because  the  affidavit  was 
insufficient  in  not  distinctly  setting  out  before  the 
Court  below  the  nature  of  the  record  in  the  first 
suit,  or  annexing  a  copy  of  it. 
Marsh  p.  Hanhall,  3  Sm.  396. 

Feb.  6.  The  Court.  This  affidavit  of  defence 
is  quite  defective.  The  record  referred  to  is  not 
set  out,  nor  is  it  introduced  by  a  proutjxUet  per 
recordum.  It  is  also  entirely  unintelligible  and 
vague  as  to  the  book  account,  which,  it  avers, 
**  was  allowed"  by  the  plaintiff. 

Per  Curiam.  Judgment  affirmed.  Williams, 
J.,  absent 

Feb.  17.  Dale,  having  previously  obtained  a 
rnle  on  the  plaintiffs  in  error  to  show  cause  why 
the  penalty  prescribed  by  the  Act  of  25  May, 
1874  (Purd.  Dig.  1874,  pi.  5),  for  suing  out  a 
writ  of  error  for  purpose  of  delay,  should  not  be 
imposed,  now  read  the  affidavit  of  one  of  the  de- 
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fendants  in  error,  lo  the  tfifect  that  be  believed 
the  writ  of  error  had  simply,  been  taken  for  pur- 
poses of  delay. 

C.  A.  V. 
Feb.  19.    Per  Curiam.    Hule  absolute. 


July,  '7.5.  22.  Jan.  23, 1877. 

Oirard  College  Pass.  E.  W.  Co.  y.  Middleton. 

Negligence — Collision — Passenger  Railway  Go. 
— Contributory  negligence — Evidence —  When 
negligence  a  question  for  jury, 

A  carriage  while  being  driven  across  the  track  of  a 
pas<ienger  railway  was  struck  hy  the  pole  of  a  car  and 
injured.  In  an  action  against  the  passenger  railway 
company  for  daroat^es : 

.//e/f/,  that  the  questions  of  the  alleged  negligence 
of  the  respective  drivers  of  the  carriage  and  car  were 
questions  of  fact  to  be  submiited  to  the  jury. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County.   ' 

Case  by  Middleton  against  the  Girard  College 
Passenger  Railway  Company  for  damages  caused 
by  a  collision  between  bis  carriage  and  one  of  the 
defendant's  cars.     Plea,  not  guilty. 

Upon  the  trial  it  appeared  that  the  plaintiff  was 
driving  up  Sixteenth  Street,  and  in  crossing  Ridge 
Avenue  the  pole  of  one  of  the  defendant's  cars 
coming  down  the  Avenue  struck  the  hind  wheel 
of  the  plaintiff's  carriage,  causing  it  to  overturn, 
whereby  it  was  greatly  injured.  There  was  much 
evidence  bearing  upon  the  question  of  the  alleged 
negligence  of  both  the  plaintiff  and  the  driver  of 
the  defendant's  car,  which  questions  were  left  by 
the  Court  to  the  jury.  The  defendant  present^ 
the  following  points  : — 

(1)  The  plaintiff's  own  evidence  having  estab- 
lished without  any  contradiction  that  he  saw  the 
defendant's  car  coming  on  a  down  grade  towards 
him,  within  about  the  width  of  Sixteenth  Street 
from  the  line  of  bis  course,  and  nevertheless 
crossed  on  a  walk  in  front  of  it,  he  has  himself 
made  out  a  case  of  contributory  negligence  on  bis 
part  and  cannot  recover.     Refused. 

(2)  If  the  jury  believe  that  the  plaintiff  saw  the 
defendant's  car  coming  towards  him  on  a  down 
grade  within  about  the  width  of  Sixteenth  Street 
from  the  line  of  his  course,  and  nevertheless  crossed 
on  a  walk  in  front  of  it,  he  was  guility  of  contri- 
butory negligence  and  cannot  recover.  Answer; 
I  leave  it  to  the  jury  to  say  whether  the  car  was 
so  near  that  it  was  imprudent  for  the  plaintiff  to 
attempt  to  cross,  and,  consequently,  whether  he 
was  guilty  of  negligence  in  attempting  to  do  so. 
I  also  leave  it  to  you  to  determine  whether  the 
plaintiff  crossed  with  sufficient  celerity,  and 
whether  he  was  guilty  of  any  negligence  in  that 
respect.      There  is  evidence  that  the  car  was 


hauling  up  to  stop  for  two  ladies  on  the  corner  of 
Sixteenth  Street,  and  was  about  to  stop  for  that 
purpose ;  that  it  was  proceeding  at  a  very  slow 
rate.  Whether  the  plaintiff  was  guilty  of  negli- 
gence in  crossing  as  he  did,  depends  upon  the  dis- 
tance between  the  car  and  his  carriage  and  upon 
the  rate  of  speed  nt  which  the  car  was  moving 
when  he  crossed.  These  are  questions  of  fact  for 
your  determination,  and  the  question  of  negligence 
arising  out  of  them  is  consequently  fur  you  also. 
If  the  car  was  approaching  at  such  a  rate  of  speed 
that  it  was  imprudent  for  plaintiff  to  cross  at  the 
distance  he  was  from  the  car,  then  that  was  neg- 
ligence on  his  part  and  he  cannot  recover.  If  the 
car  was  proceeding  rapidly,  it  was  negligence  in 
the  plaintiff  to  attempt  to  cross  within  the  distance 
mentioned  in  the  defendant's  point :  but  if  the 
car  was  proceeding  so  slowly  that  a  cautious  and 
prudent  man  would  not  apprehend  danger  in  cross- 
ing, then  I  cannot  say  that  bis  crossing  withiu 
the  distance  mentioned  was  negligence  in  law. 
The  whole  question  of  negligence  is  for  you,  for 
it  depends  upon  the  facts  which  you  find. 

Verdict  and  judgment  for  plaintiff  for  $834.30. 

Defendants  took  this  writ,  assigning  for  error 
the  answers  to  their  points. 

E,  Spencer  Miller,  for  the  plaintiff  in  error. 

The  jury  were  properly  instructed  that  negli- 
gence on  the  part  of  the  defendant  was  not  to  be 
presumed  but  was  to  be  proved  by  satisfactory 
evidence.  Now  all  the  facts,  which  are  relied 
upon  to  show  neg'ligence  on  the  part  of  the  driver 
of  the  car  bear  with  equal  directness  against  the 
prudence  of  the  ))laintiff.  If  the  facts  prove  neg- 
ligence on  either  side,  they  prove  it  on  both.  The 
presumption  is  against  the  driver  of  a  carriage 
who  can  choose  his  own  course  rather  than  against 
the  driver  of  a  car,  which  is  restricted  to  the 
track.  It  was  therefore  under  the  circumstances 
incumbent  upon  the  plaintiff  to  show  both  that 
his  own  acts  were  blameless  and  that  the  defend- 
ant's were  culpable.  The  event  proved  that  the 
attempt  to  pass  in  front  of  the  car  was  not  safe, 
and  therefore  the  plaiutiff  was  guilty  of  contribu- 
tory negligence. 

R.  P,  White,  contra.  This  question  was  pro- 
perly left  as  one  of  fact  for  the  jury.  Nothing 
can  be  said  against  the  instructions  of  the  Court 
below,  unless  the  defendant  takes  the  extrem) 
ground  that  the  case  should  have  been  taken  from 
the  jury. 

Jan.  29.  »The  Court.  This  case  was  fairly 
submitttd  to  the  jury  upon  the  facts  relating  to 
the  questions  of  negligence  direct  and  contribu- 
tory. These  questions  depended  so  greatly  upon 
the  distance,  position,  and  speed  of  the  car  and 
the  conduct  and  intention  of  the  driver,  aud  upon 
the  same  relative  facts  in  relation  to  the  cairriage 
aud  driver  of  Dr.  Middleton,  altogether  creating 
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8ach  a  conjunction  and  relation  of  circumstances, 
a  Court  could  not  pronounce  npon  the  negligence 
of  either  party  without  deciding  facts  and  trench- 
ing upon  the  province  of  the  jury. 

There  is  no  error  which  should  reverse  the 
judgment 

PebGubiam.   Judgment  affirmed. 


July,  *76,  71.    Myers  v.  Hnlseman.  Jan.  16, 1877. 

Landlord  and  tenant — Distress — Goods  eloigned 
— Surety  for  payment  of  rent — Liability  of 
after  distress  and  eloignment  of  articles  dis- 
trained. 

In  an  action  against  a  snretj  for  tbe  payment  of 
rent  it  is  no  defence  that  goods  of  the  tenant  have  been 
distrained  npon  and  then  eloigned,  nnless  the  plaiutiif 
or  his  bailiff  has  been  guiltjr  of  uegligeuoe. 

Error  to  the  Common  Pleas  No.  2,  for  the 
County  of  Philadelphia. 

Covenant  by  Hulseman  against  Myers  upon  his 
bond  as  surety  for  Barbara  Corson,  a  tenant  of 
the  plaintiff.  Pleas,  covenants  performed,  pay- 
ment with  leave,  set-off. 

Upon  the  trial  (before  Hare,  P.  J.)  it  appeared 
that,  the  rent  having  fallen  in  arrear  the  plaintiff 
distrained  upon  the  goods  found  en  the  premises. 
While  the  goods  thus  distrained  npon  were  on  the 
premises,  but  before  the  sale,  thoy  were  clandes- 
tinely removed  by  some  person  unknown  to  the 
constable,  but  there  was  some  evidence  leading  to 
the  belief  that  the  tenant  had  taken  them.  The 
defendant  presented  the  following  point: — 

That  if  the  plaintiff  distrained  on  the  goods 
found  on  the  premises,  the  defendant  is  entitled 
to  a  credit  for  their  value,  and  it  is  no  objection 
to  the  distress  as  a  defence  that  the  goods  were 
lost,  or  eloigned,  or  taken  away  from  the  officer. 
Answer:  "The  defendant  is  not  entitled  to  a 
credit  by  reason  of  the  distress  made,  unless  the 
fruits  of  the  distress  were  lost  from  want  of  due 
care  and  diligence." 

There  was  a  verdict  for  the  plaintiff  for  Ihe  full 
amount  of  rent  in  arrear,  and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error 
the  answer  to  this  point. 

JE.  K.  Nichoh,  for  the  plaintiff  in  error. 

The  tenant  had  goods  on  the  premises  sufficient 
to  pay  all  the  rent  which  was  in  arrear.  The 
landlord  chose  his  remedy  of  a  distress,  and,  select- 
ing his  bailiff,  levied  upon  the  goods.  The  power 
of  collecting  the  rent  was  then  iu  his  hands,  and 
it  was  his  duty  to  proceed  and  satisfy  his  claim. 
The  failure  to  accomplish  this  was  the  fault  of 
his  l)ailiff — his  own  agent.  Once  his  bnilifi  had 
made  the  levy,  he  was  responsible.     He  should : 


not  leave  the  goods  to  be  taken  off  at  will  by  the 
tenant  or  by  a  stranger. 

Cathcart's  Appeal,  1  Harris,  416. 

B.  P.  White,  contra. 

The  landlord  under  the  circumstances  need  not 
have  proceeded  at  all — but  having  proceeded 
(which  was  for  the  interest  of  the  surety),  his 
failure  to  collect  cannot  prejudice  his  claim,  un- 
less such  failure  was  caused  by  negligence  or  de- 
fault The  jury,  by  their  finding,  have  negatived 
this.  A  surely  may  be  released  by  the  negligence 
or  default  of  the  creditor,  but  certainly  never  by 
the  failure  of  vigilant  efforts  on  his  part  to  collect 
the  debt  from  the  principal. 

Jan.  22.  Thk  Court.  The  verdict  of  the 
jury  on  the  evidence  before  them  has  disposed  of 
any  question  of  neglect  or  want  of  care  as  to  the 
distress.  It  was  probably  founded  on  the  fact  de- 
ilu^^d  from  the  evidence  that  the  goods  distrained 
were  never  out  of  the  possession  of  the  tenant  in 
possession. 

p£R  Curiam.     Judgment  affirmed. 

[  Cf,  MoNamee  v.  Cresson,  ante,  450.] 


July,  '76,  66.  Jan.  31,  1877. 

Eby  v.  National  Fire  iBsnranoe  Co.  of 

Philadelphia. 

Promissory  note — Liability  of  endorser — Pro- 
test,  when  not  essential — Errors  and  appeals — 
Matters  within  discretion  of  Court  below  not 
reviewable. 

Aotnal  protest  of  a  promisiiory  note  la  not  estsential 
to  establish  the  liability  of  the  endorser.  An  nvf  >-- 
ment  by  plaintiff  that  the  defendant  waived  protect, 
whiuh  is  not  deuied,  is  sufficient. 

The  refusal  to  open  a  Jadgmeut  is  a  matter  within 
the  discretion  of  the  Court  buloir,  and  is  not  reviewa- 
ble on  writ  of  error. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit  on  a  promissory  note  of  S.  J.  Stein 
for  $2500,  brought  by  the  National  Fire  Insur- 
ance Co.  of  Philadelphia  against  J.  R.  Eby,  one 
of  the  endorsers.  With  the  copy  filed  was  an 
averment  that  protest  had  been  waived  by  the 
defendant 

The  defendant  filed  the  following  affidavit  of 
defence:  "That  the  note  on  which  the  above 
suit  was  brought,  was  given  as  au  accommoda- 
tion note;  that  no  consideration  passed;  thut 
the  note  was  not  protested  at  maturity.  There- 
fore deponent  believ»^  and  is  informed  that  as 
endorser  he  is  not  liable.  That  he  is  in  no  wny 
indebted  to  plaintiff,  but  that  said  plaiuiilT  id 
largely  indebted  to  him." 
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The  i)laintiff  took  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence,  upon  the  liear- 
ing  of  which  the  Court  granted  defendant  leave 
to  file  a  supplemental  affidavit  This  not  being 
filed  in  doe  time,  the  rule  was  subsequently  made 
absolute,  and  judgment  entered  for  plaintiff 
Afterwards  a  rule  to  show  cause  why  tlie  judg- 
ment should  not  be  opened  was  granted,  upon  an 
affidavit  of  defendant  explaining  the  delay  in 
filing  a  supplemental  affidavit,  and  setting  forth, 
as  a  defence,  that  no  notice  of  the  drawer's  non- 
payment of  the  note  was  given  to  the  defendant, 
or  demand  for  payment  made  upon  him,  before 
the  commencement  of  the  suit;  and  that  "the 
defendant  did  not  waive  protest,  or  notice  there- 
of, of  the  note,  as  averred,"  and  that  he  had  a 
set-oflf  which  exceeded  the  amount  of  the  note. 
Depositions  were  taken  in  support  of  this  rule, 
but  it  was  finally  discharged  by  the  Court.  (Re- 
ported 2  Weekly  Notes,  558  ) 

The  defendant  thereupon  took  this  writ,  as- 
signing for  error  the  action  of  the  Court  in  enter- 
ing judgment  for  want  of  a  sufficient  affidavit  of 
defence. 

T,  Oreenhank  (with  him  J.  E,  Faunce),  for 
plaintiff  in  error. 

Protest  of  a  promissory  note  is  necessary  to 
charge  the  endorser,  unless  waived  by  him.  The 
statement  that  the  defendant  had  waived  a  pro- 
test, is  denied  in  bis  supplemental  affidavit. 
Moreover  a  copy  of  the  waiver  of  protest  should 
have  been  filed  by  the  plaintiff. 

Sharp  &  Alleman,  contra. 

Prote^t  of  a  promissory  note  payable  where 
drawn  is  not  necessary.  The  defendant's  denial 
of  a  waiver  of  protest  is  of  no  avail,  for  it  occurs 
only  in  the  so-called  supplemental  affidavit,  which 
was  filed  as  ground  for  a  rule  to  open  the  judg- 
ment. The  question  of  opening  the  judgment 
was  a  matter  within  the  discretion  of  the  Court 
below,  and  is  not  here  reviewable.  It  is  to  be 
presumed  that  the  depositions  did  not  sustain  the 
denial  of  the  waiver. 

Februaiy  12,1877.  The  Court.  This  affidavit 
of  defence  is  not  sufficient.  Want  of  protest  only 
does  not  constitute  a  good  defence.  There  may 
have  been  a  demand  and  notice  of  non-payment 
sufficient  to  establish  liability.  The  affidavit  to 
open  the  judgment  cannot  help  out  the  case. 
The  Court  in  its  discretion  refused  to  open  the 
judgment,  and  f<^r  this  no  writ  of  error  lies. 

Pjkb  Curiam.    Judgment  affirmed. 


July,  '76,  45     Weichart  v.  Hook.     Feb.  2, 1877. 

Arbitralion — Agreement  for  reference — Com- 
promise agreement — MiUual  performance — 
Accord  and  aaiisfaction, 

A  dispute  between  two  parties  was  referred  bj  tfaem 
to  their  respective  attorneys  with  full  power  **tosettle 
and  adjust  their  differences  and  to  enter  into  any  agree- 
ment touching  the  premises."  1  he  attorm^vs  made 
an  agreement  that  the  dispute  should  be  settled  hy 
mntaal  performances.  Upon  a  snit  SQbscquently 
brought  by  one  of  the  parlies  against  the  other  upon 
the  original  cause  of  action : 

Held,  that  the  agreement  of  the  attorneys  ooald  not 
operate  as  an  award  for  want  of  a  definite  submission. 

JJeldffurtheTf  ihsiitkn  affidavit  of  defence  was  insuffi- 
cient wliich  merely  set  np  the  agreement  of  the  attor- 
neys without  alleging  performance  or  tender  of  per- 
formance by  the  defendant  of  his  part  of  the  award. 

Error  to  the  Common  Pleas  No.  2,  of  Phila* 
delphia  Connty. 

Assumpsit  by  Hook  against  Weichart  et  ah 
upon  certain  promissory  notes  given  by  the  de- 
fendants to  the  plaintiff  in  pursuance  of  an 
agreement  made  January  1st,  1875,  which  pro- 
vided in  substance  as  follows :  That  Hook  should 
transfer  to  the  defendants  on  the  books  of  the 
Hook  Smelting  Company  1300  shares  of  itscapital 
stock,  in  consideration  of  $130,000  to  be  paid  in 
the  following  manner ;  $40,000  in  cash,  and  the 
balance  in  twenty-three  promissory  notes,  payable 
at  successive  intervals,  with  proviso  that,  if  de- 
fault should  be  made  in  the  payment  of  any  note 
at  maturity,  all  should  immediately  become  due. 
The  stock  lor  which  the  notes  were  given  iu  pay- 
ment was  to  be  held  by  the  plaintiff  as  collateral 
This  agreement  was  filed  at  the  same  time  as  the 
copies  of  the  notes.  The  defendant  filed  an  affi- 
davit of  defence  as  follows : — 

'*That  differences  having  arisen  between  the 
plaintiff  and  the  defendants  concerning  the  notes  in 
suit,  as  well  as  other  matters,  such  differences,  and 
all  matters  and  affairs  between  them,  were,  about 
the  Jbt  day  of  January,  A.  D.  1876,  referred  to 
£^  lluun  Hanson,  as  the  attorney  of  the  plaintiff, 
and  E.  K.  Worrell,  as  the  attorney  of  the  de- 
fendants, with  full  power  and  authority  to  settle 
and  adjust  such  differences,  and  to  enter  into  any 
agreement  touching  the  premises;  such  reference 
being  made  by  the  plaintiff  to  £.  Hunn  Hanson, 
and  by  the  defendants  to  E.  R.  Worrell.  That 
after  numerous  consultations,  said  E.  Hunn  Han- 
son, and  E.  E.  Worrell,  did  agree  in  and  about 
the  premises,  as  follows,  such  agreement  being 
made  the  15th  day  of  January,  1816. 

"(1)  That  the  papers,  books,  business,  and 
affairs  of  the  Hook  Smelting  Company  shall  be 
fully  examined,  on  the  part  of  H.  W.  Hook,  be- 
tween the  15ih  of  January,  1876,  and  the  1st  of 
March  following,  and  if  the  same  shall  then,  or  at 
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any  time  between  the  15th  February  and  1st 
March,  1876,  be  found  to  have  been,  since  the 
1st  January,  1875,  managed  and  carried  on  ac- 
cording? to  law  and  the  charter  and  by-laws  of 
the  said  company,  and  if  it  shall  be  further  found 
that  the  condition  of  its  capital  stock,  assets,  and 
money  affairs  truly  corresponds  with  that  set  forth 
in  the  books  and  papers  of  the  company  and  that 
thesaid  company  is  solvent;  (2)  Thereupon  the 
said  parties  shall  cancel  the  obligations  existing 
by  virtue  of  an  agreement  heretofore  made,  and 
dated  1st  January,  1875,  and  that  the  said  H. 
W.  Hook  shall  pay  to  the  other  parties  (the 
defendants)  jointly  the  sum  of  $20,000  (that  sum 
being  all  ofthesum  mentioned  in  said  agreement, 
to  wit,  $40,000,  paid  by  the  proper  moneys  of  the 
said  defendants),  and  deliver  to  them  jointly  the 
notes  mentioned  in  the  said  agreement  dated  1st 
January,  1875.  (3)  That  simultaneously  with 
such  payment  and  delivery,  the  said  defendant 
shall  transfer  upon  the  bouks  of  the  company  to 
H.  W.  Hook  thesaid  1300  shares  of  the  capital 
stock  of  the  said  company,  mentioned  in  the  said 
agreement  of  1st  January,  1875,  and  shall  deliver 
to  him  the  said  certificates  of  the  said  shares, 
discharged  of  all  and  every  claim  and  demand  by 
them,  or  by  any  person  on  their  account,  or 
through  them#r  either  of  them.  (4)  That  the 
election  of  officers  of  the  said  company  shall  not 
be  held  at  the  annual  meeting  of  17th  January, 
1876,  but  that  the  said  election  shall  be  adjourned 
until  after  the  transfer  of  the  said  1 300  shares  of 
capital  stock  to  il.  W.  Hook.  And  that  all  the 
certificates  of  the  said  shares  not  in  the  posses- 
sion of  H.  W.  Hook  shall,  from  this  date  until 
the  1st  March,  1876,  together  with  the  stock 
transfer  book,  be  and  remain  in  the  joint  posses- 
sion of  Mr.  Worrell  and  Mr.  Hanson,  attorneys 
of  the  parties. 

**  And  the  deponents  aver  that  the  business  of 
the  Hook  Smelting  Company  was,  since  the  1st 
January,  1875,  managed  and  carried  on  accord- 
ing to  law  and  the  charter  and  by-laws  of  the 
said  company,  and  that  at  the  date  of  the  agree- 
ment, to  wit,  January  15th,  1876,  the  condition 
of  its  capital  stock,  assets  and  money  affairs  truly 
corresponded  with  that  set  forth  in  the  books  and 
papers  of  the  company,  and  that  the  said  com> 
pany  was  solvent 

*•  Theagieement  of  1st  January,  1875,  referred 
to  in  the  agreement  of  15th  January,  1876,  being 
the  one  of  which  a  copy  is  filed,  and  the  notes 
mentioned  in  the  agreement  of  15th  January, 
1876,  and  to  be  delivered  to  the  defendants, 
being  the  notes  in  suit.'' 

The  defendants  also  filed  a  supplemental  affi- 
davit setting  forth  substantially  the  same  defence 
in  greater  detail,  bnt  without  averring  that  the 
arrangement  made  by  the  said  attorneys  had  been 
executed,  or  that  the  defendants  had  performed  or 


tendered  performance  of  their  part  of  the  proposed 
settlement. 

Judgment  having  been  entered  against  the  de- 
fendants for  want  of  a  sufficient  affidavit  of  de- 
fence, the  defendants  took  this  writ,  assigning  for 
error  the  entry  of  said  judgment 

E,  R,  Worrell^  for  the  plaintiffs  in  error. 

The  Court  below  was  of  opinion  that  the  agree- 
ment of  the  referees  was  an  award,  but  that  the 
affidavit  of  defence  was  insufficient  because  per- 
formance of  the  award  was  not  averred.  The 
agreement  possessed  the  elements  of  a  good  award 
because  it  was  within  the  powers  given,  it  was 
certain,  it  was  possible  to  be  performed,  lawful, 
and  reasonable.  It  is  not  necessary  that  the  per- 
formance of  an  award  must  be  averred  to  consti- 
tute a  good  defence.  As  a  compromise  it  was 
as  effective  in  law  as  an  accord  and  satisfaction. 

N.  H.  Sharpless,  contra. 

This  agreement  was  not  a  good  award  because 
it  does  not  set  up  the  exact  terms  of  the  submis- 
sion.' It'  is  not  good  as  an  accord  because  there 
is  no  averment  of  satisfaction. 

March  5th.  Thk  Court.  The  defendants 
below,  plaintiffs  in  error,  complain  that  an  error 
was  committed  by  the  Court  of  Common  Pleas, 
in  entering  judgment  against  them  for  want  of  a 
sufficient  affidavit  of  defence.  Whether  such 
complaint  be  well  or  ill  founded,  depends  upon  . 
the  character  of  the  facts  pet  forth  in  the  affidavit 
If  a  case  is  thereby  made  out  which  ought  to 
have  been  submitted  to  a  jury,  or  which,  upon 
demurrer,  would  have  warranted  a  judgment  for 
the  defendants,  then  the  decision  of  the  Court 
was  wrong ;  but  if  such  a  case  be  not  made  out, 
the  complaint  is  without  merit  The  notes  in 
suit  were  given  by  the  defendants  to  the  plaintiff 
in  part  consideration  for  the  transfer  of  thirteen 
hundred  shares  of  the  stock  of  the  Hook  Smelting 
Co  ,  as  set  forth  in  the  agreement  of  the  parties 
dated  January  1,  1875.  The  affidavit  alleges 
nothing  involving  the  bona  fides  of  these  notes, 
but  sets  up,  by  way  of  estoppel  or  defence,  an 
agreement  made  for  the  parties  by  Messrs.  Han- 
son and  Worrell,  their  attorneys,  who,  it  is  said, 
had  full  power  and  authority  to  make  such  agree- 
ment, and  to  adjust  and  settle  their  disputes  and 
differences.  The  agreement,  thus  referred  to, 
provided  that  the  papers,  books,  business,  and 
affairs  of  the  Hook  Smelting  Company  should  be 
examined  by  the  plaintiff,  and  if  he  should  find 
that  the  business  of  the  company  had  been  con- 
ducted according  to  law,  and  that  its  stock  and 
assets  corresponded  truly  with  the  showing  of  the 
books,  and  that  the  company  was  solvent,  the 
plaintiff,  in  such  case,  was  to  cancel  the  notes  and 
to  refund  the  money  paid ;  on  the  other  hand,  the 
plaintiffs  were,  simultaneously  with  such  delivery 
and  payment,  to  transfer  to  Hook  the  thirleea 
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hundred  shares  of  capital  stock  mentioned  in  the 
agreement  of  January  1,  1875,  discharged  of  all 
claims  of  them,  the  said  defendants,  and  of  any 
and  all  other  persons  on  their  account. 

As  a  defence,  this  showing  is  open  to  several 
objections.  The  paper  set  forth  can  be  operative 
only  as  an  agreement ;  fur,  as  an  award,  it  is  de- 
fective for  want  of  a  definite  submission  ;  but,  as 
an  agreement,  its  execution  nowhere  appears, 
either  by  the  signatures,  assent,  or  acts  of  the 
parties.  As,  therefore,  what  is  not  stated  in  an 
affidavit  of  defence  is  to  be  presumed  not  to  exist 
(Lord  V.  Ocean  Bank,  8  Har.  3S4),  we  must  set 
it  down  as  a  fact,  that  neither  the  plaintiff  nor 
defendants  ever  took  a  single  step  in  the  direction 
of  its  execution,  and  that  it  is,  therefore,  void  for 
want  of  ratification.  Passing  this;  the  condi- 
tions therein  contained  are  mutual  and  depen- 
dent, and  then  it  follows  that  neither  party  can 
set  it  up  without  at  least  a  tender  of  performance. 
This  contract,  in  itself,  neither  satisfied  the  notes 
nor  transferred  the  stock  ;  either  of  these  things 
could  result  only  from  a  performance  of  its  con- 
ditions, and  without  this  it  was  inoperative.  As 
the  plaintiff  had  no  right  in  or  to  the  stock  until 
he  tendered  payment  of  the  money  and  cancella- 
tion of  the  notes,  so  the  defendants  had  no  right 
to  such  money  or  cancellation  until  they  tendered 
a  transfer  of  the  stock.  Hence  it  would  be  mani- 
fest injustice  fur  a  Court  to  treat  the  notes  in  suit 
as  cancelled,  and  thus  give  the  defendants  the 
advantage  of  a  contract  with  which  they  have 
never  complied. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  J. 


Jan.  '77,  476.  March  1, 1877. 

(Inigley  v.  The  Commonwealth. 

Murder  in  the  first  degree — Ingredients  of — 
Juror  —  Sufficiency  of  description  —  Chat- 
lenge  to  the  array. 

When  the  name  and  residence  of  a  Jnror  are  cor- 
rectly given  in  the  panel,  the  identifioatiuu  U  salfioient. 
A  mere  want  of  acourao/  as  to  liis  occupation,  ari!>{ng 
from  an  ad^iition  which  desi^natt^s  no  known  ooonpa- 
tion  or  business,  is  not  sufficient  to  support  a  challenge 
for  cause. 

The  facts  in  this  case  held  to  be  sn^Rcient  to  warrant 
a  verdict  of  guilty  of  murder  in  the  first  degree. 

Error  to  the  Court  of  Oyer  and  Terminer  of 
Philadelphia  County. 

Patrick  Qnigley  was  indicted  by  the  grand 
jury  for  the  murder  of  his  wife  Catharine  Qnigley. 
At  the  trial,  a  man  named  William  S.  Thompson, 
having  been  called  as  a  juror,  testified  on  his 
voir  dire  that  he  was  in  no  business  at  the  then 
present  time,  but  was  formerly  a  butcher — a 
victualler.    That  he  hud  lived  at  1511  Thompsou 


Street  for  the  last  twenty  years.  That  no  other 
man  of  that  name  had  ever  lived  there,  and  that 
he  knew  of  no  such  business  as  "  whittier."  The 
juror  was  thereupon  challenged  for  cause  by  the 
prisoner,  assigning  as  such  cause  that  the  juror 
was  named  in  the  return  to  the  venire  as  '*  Wil- 
liam S.  Thompson,  whittier.  No.  1511  Thomp- 
son Street,  29th  Ward."  Challenge  overruled. 
Exception. 

The  facts  of  the  case  as  shown  by  the  evidence 
are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

The  jury  found  a  verdict  against  the  prisoner 
of  murder  of  the  first  degree,  and  sentence  was 
passed  thereon.  The  prisoner  took  this  writ  of 
error,  assigning  for  error,  inter  alia,  the  over- 
ruling of  his  challenge  of  William  S.  Thompson, 
a  juror,  for  cause. 

A,  S.  L,  Shields  and  John  O^Byme  (with 
whom  were  C.  M,  Smith  and  W.  H,  Btiddiman), 
for  the  plaintiff  in  error. 

The  Act  of  Assembly,  approved  April  14, 
1834,  §  88,  directs  that  the  name,  surname,  and 
additional  occupation  and  place  of  abode  of  the 
persons  selected  be  put  in  the  wheel,  and  shall  be 
placed  upon  strips  of  paper  for  that  purpose. 
In  this  instance  the  occupation  of  the  juror  called 
was  not  given  properly,  but  on  the  contrary,  tho 
return  shows  an  occupation  of  which  the  juror 
called  knew  nothing,  and  a  business  in  which  the 
juror  never  was  engaged.  It  was,  therefore,  error 
to  overrule  the  prisoner's  challenge  of  the  juror 
for  cause. 

Hagert  (Assistant  District  Attorney),  contra. 

The  word  **  whittier"  in  the  return,  was  in- 
tended for  "  victualler :"  even,  however,  if  it  was 
not,  it  is  not  to  be  treated  as  a  nullity;  for  it 
does  not  appear  by  the  testimony  that  this  word 
does  not  represent  some  one  of  the  numerous 
sub-divisions  of  old  occupations  or  one  of  the 
many  new  occupations  which  have  grown  up  with 
the  advance  in  the  arts,  and  with  the  introduction 
of  machinery  and  the  sulxli vision  of  labor.  If, 
however,  it  is  to  be  so  treated,  then  we  submit 
that  this  objection  was  properly  a  cause  of  chal- 
lenge to  the  array,  and  in  the  case  of  Clark  o. 
Comm.  (5  C.  129),  a  similar  objection  was  so 
regarded ;  for  if  the  sheriff  has  failed  to  retnrn 
the  names,  residences,  and  occupations  of  eighty 
persons,  he  has  made  a  defective  return.  A  de- 
fault in  the  sheriff  in  making  his  return,  as  the 
omission  to  return  a  knight  in  a  suit  by  a  peer, 
and  the  failure  to  return  the  statutory  number  of 
hundredors  upon  the  panel,  was  ground  for  chal- 
lenge to  the  array  ;  so  if  the  bailiff  of  the  liberty 
return  any  one  out  of  his  franchise.  These  are 
all  grounds  of  principal  challenge,  and  are  in 
respect  of  the  default  of  the  officer  who  made  the 
return,  and  i»ot  in  respect  of  the  person  returned. 

Co.  LitllKon,  ]56-156/>,  470-3, 

Comui.  v.  ballic^er,  3  Feuu.  L.  J.  R.  511. 
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And  no  challenge  to  the  polls  can   be   taken, 
which  roi^ht  have  been  had  to  the  array. 

Co.  Litt.  158a. 
Under  the  English  practice,  challenges  to  the 
array  must  be  spread  in  full  npon  the  record,  and 
should  be  so  here,  so  that  the  opposite  party  may 
demnr,  plead,  or  answer,  and  so  that  the  correct- 
ness of  the  decision  of  the  Court  upon  the  chal- 
lenge may  be  examined  into. 

King  V,  EdmonU,  4  B.  &  Aid.  471. 

Hesketh  v.  Braddock,  3  Burr,  1847. 

The  challenge  made  in  the  present  case  was  a 
challenge  to  the  polls,  and  if  the  Court  below 
could  inquire  at  all  into  the  ground  alleged  in 
this  case,  it  could  only  be  for  the  purpose  of  de- 
termining whether  the  person  who  answered  to 
the  call  was  the  identical  person  who  had  been 
selected,  summoned  and  returned  as  a  jnror. 
Upon  that  question  the  Court  was  satisfied  by 
the  examination  of  the  juror ;  and  their  decision, 
if  reviewable  here,  like  the  decision  of  any  other 
tribunal  upon  any  other  question  of  fact,  is  to  be 
sustained,  nnless  clearly  repugnant  to  the  evi- 
dence. 

Treating  this  objection  as  ground  for  a  chal- 
lenge to  the  array,  and  no  such  challenge  having 
been  taken  in  the  Court  below,  the  case  is  within 
the  protection  of  the  Act  of  2 1st  of  February, 
1814,  Purd.  Dig.  p.  838,  pi.  82. 

March  5.  The  Court.  There  is  no  merit 
whatever  in  the  assignments  of  error  in  this  case. 
The  Court  properly  overruled  the  challenge  to 
Wm.  8.  Thompson,  a  juror.  lie  was  identified 
by  name  and  residence,  both  of  which  were  cor- 
rectly given  in  the  panel.  The  want  of  accu- 
racy as  to  his  occupation  was  not  sufficient  to 
create  a  doubt  of  his  identity.  The  addition  was 
insensible,  and  not  a  change  of  his  real  occu- 
pation. 

There  was  nothing  to  mislead,  and  therefore 
no  inquiry  arose,  or  could  arise,  from  an  addition 
which  designated  no  known  occupation  or  busi- 
ness. But  the  challenge  was  not  to  the  array. 
A  challenge  to  the  array  always  arises  from  a 
caase  which  afifects  the  whole  panel.  Such  is 
not  this  case. 

In  regard  to  the  ingredients  of  murder  in  the 
first  degree  there  is  no  doubt.  The  case  presents 
a  clear  one  of  murder  in  the  first  degree.  Indeed 
the  counsel  did  not  themselves  raise  this  question. 
It  came  as  a  merciful  suggestion  of  a  member  of 
the  court  to  afford  an  opportunity  of  investigating 
the  facts.  But  this  investigation  satisfies  us  the 
prisoner  was  properly  convicted.  That  Catharine 
Quigley,  the  wile  of  the  prisoner,  did  not  commit 
suicide  but  was  killed  by  him,  is  a  fact  beyond 
any  reasonable  doubt  npon  the  evidence,  and 
has  been  found  by  the  jury.  That  he  shot  her 
twice,  once  in  the  eye,  the  ball  penetrating  the 


brain,  and  once  in  the  face  halfway  between  the 
eye  and  the  lower  end  of  the  nose,  is  not  a  subject 
of  doubt,  while  all  the  circumstances  surrounding 
the  act,  point  to  a  wilful,  deliberate,  and  premedi- 
tated intention. 

lie  came  from  the  bar-room  into  the  kitchen 
and  told  her  to  take  his  coat  up-stairs.  She  said, 
"yes,  if  you  wish  it,"  took  the  coat  down  from  a 
hook  and  started  up-stairs,  and  he  walked  up' 
close  behind  her.  The  witness  heard  the  door  of 
the  room  above  shut,  and  the  latch  click  ;  nothing 
more  was  heard  for  some  time,  until  the  witness 
heard  the  two  shots,  one  within  fifteen  or  twenty 
seconds  of  the  other.  The  pistol  is  identified 
as  his,  two  chambers  were  found  discharged,  and 
an  intermediate  cartridge  struck  by  the  hammer 
but  not  exploded.  The  prisoner  remained  a  long 
time  in  the  room  before  he  came  out,  and  when 
he  came  down  went  to  the  hydrant  and  washed 
himself.  His  shirt  from  which  the  blood  had 
been  washed,  was  found  in  the  room  with  stains 
upon  it.  He  had  changed  it  for  a  clean  one. 
After  a  long  time  he  came  down,  went  to  a 
neighbor  to  find  a  woman  who  occupied  the  upper 
story  of  his  house,  told  her  to  come  home,  that 
his  wife  had  met  with  an  accident,  had  shot  her-, 
self.  When  this  woman  and  the  man  in  whose 
shop  she  was  found  came  to  the  room,  the 
prisoner's  wife  was  found  lying  on  the  floor,  her 
head  resting  on  the  stove  plate,  and  the  pistol 
placed  on  the  floor  about  three  feet  from  her. 
She  was  still  alive  and  sensible,  and  on  inquiry  \ 
at  once  accused  him  of  shooting  her,  pointing  to 
the  place  where  the  balls  entered.  She  lived 
nine  days,  and  ftever  recalled  her  accusation. 

When  in  the  room,  he  sat  on  the  bed,  and 
refnsed  to  help  his  wife  to  get  up  or  to  relieve 
her  from  her  uncomfortable  position,  giving  as  a 
reason  that  he  did  not  want  to  bloody  his  shirt. 
When  accused  by  her  of  the  shooting  he  scarcely 
denied  it,  but  after  sitting  on  the  l)ed  for  a  time, 
he  approached  her  and  said  :  "Did  I  shoot  yon, 
dear  Kate  ?"  She  said  at  once :  "  Yes,  you  shot 
me  twice ;  nse  no  endearing  words,  for  if  I  should 
die  to-morrow,  you  would  lie.  If  I  ever  live  to 
get  over  this,  1  will  not  live  another  day  witn 
you."  During  the  whole  affair  he  exhibited  no 
feeling,  smoked  his  cigar,  and  behaved  with  the 
utmost  coolness,  as  well  as  9fii\\  entire  want  of 
natural  feeling.  For  about  an  hour  and  a  half, 
be  was  engaged,  in  the  room  and  coming  dow:i 
stairs  and  returning,  making  no  disclosures  of  the 
fact,  and  evidently  reflecting  and  preparing,  as 
well  as  he  con  Id,  to  ward  off  suspicion  from  him- 
self. They  had  lived  unhappily  together,  and 
had  had  difficulties  about  property  belonging  to 
her.  They  had  separated,  and  then  come  together. 
Perhaps  the  fault  may  have  been  mutual,  but  this 
does  not  detract  from  the  influence  of  this  unhappy 
life  upon  bis  motives  and  intentions. 
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The  fact  is  still  there  that  love  had  ceased  and 
unholy  feelings  had  taken  its  place.  Under  these 
telling  circamst&nces,  attending  the  homicide, 
there  is  no  room  to  raise  a  defence  to  his  horrid 
and  unnatural  act,  none  to  palliate  or  excuse, 
none  to  detract  from  the  intention  which  the  law 
draws  from  the  act  of  one  who  aims  a  deadly 
weapon  at  a  vital  part,  who  twice  discharged  it 
against  this  part,  and  who  would  have  discharged 
it  a  third  time,  but  for  the  failure  of  the  cartridge 
to  ignite.  Much  of  the  language  in  McCue  v. 
Commonwealth  (28  P.  F.  Sm.  185)  might  be 
applied  to  this  case.  Clearly  the  act  was  wilful 
and  intentional,  and  death  was  the  probable  and 
natural  consequence  of  the  act 

What  other  intention,  than  an  intention  to 
kill,  can  rationally  be  inferred  from  the  conduct 
of  the  prisoner?  As  was  said  in  Cathcart  v. 
Commonwealth  (I  Wright,  112),  "Human  rea- 
son will  not  tolerate  the  denial  that  a  man  who 
intentionally,  not  accidentally,  fires  a  musket-ball 
through  the  body  of  his  wife  and  thus  inflicts  a 
mortal  wound,  has  a  heart  fatally  bent  upon 
mischief,  and  intends  to  kill."  Much  less  can 
hnmau  reason  deny  this  wickedness  of  heart, 
when  a  husband  not  only  fires  one  ball  into  the 
brain  of  his  wife,  but  fires  a  second  time  at  her 
head,  and  attempts  to  fire  a  third  time. 

There  are  many  minor  circumstances  in  this 
case,  lending  additional  weight  to  the  conclusion, 
but  the  main  body  of  the  facts  is  sufficient  to 
support  the  verdict  without  their  aid. 

The  sentence  of  the  Conrt  below  is  affirmed, 
and  the  record  is  ordered  to  be, remitted  to  the 
Court  of  Oyer  and  Terminer,  for  the  purpose  of 
carrying  the  sentence  into  execution. 

P£E  Curiam.     Williams,  J.,  absent. 


July,  '7.5,  84.  Feb.  6, 1877. 

Cit7  of  Philadelphia  to  use,  etc.,  v.  The  Phila- 
delphia and  Beading  E.  E.  Co. 

Errors  and  appeals — Act  of  April  18,  1874 — 
Affidavit  of  defence  law  —  Befusal  of  (he 
Court  below  to  enter  judgment,  when  not  re- 
versed— Practice  of  the  Supreme  Court. 

Where  a  writ  of  error  is  taken  to  the  order  of  a 
lower  ooart  disvhargiftg  a  mle  for  Judgment  for  want 
of  a  sntticieut  affidavit  of  defence,  the  Supr»*me  Court 
will  not,  as  a  genwral  rule,  anticipate  the  final  Judg- 
nient  hy  a  discusRion  of  the  points  of  law  raised  bjr 
the  affidavit;  and  will  remit  the  case  to  the  lower 
conrt  when  there  are  qnestions  of  faut  which  seem  to 
require  the  intervention  of  a  jury. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia Connty. 

Scire  facias  on  a  manicipal  claim,  filed  by  the 
City  to  the  nse  of  O'Kourke  against  the  Pbila. 
&  Reading  R.  R.  Co.,  for  paving  done  on  Le- 
high Avenue  in  front  of  the  defendant's  property. 


The  affidavit  alleged,  inter  alia^  that  the 
paving  was  done  on  that  portion  of  the  highway 
which  had  been  reserved  for  the  erection  of 
market-houses  in  the  deed  from  the  Morris 
estate  dedicating  the  street  to  pnblic  use ;  that 
the  nse  plaintiff,  at  the  time  of  his  application 
for  the  contract,  failed  to  have  the  consent  of 
the  majority  of  property  owners  along  the  street 
in  which  the  paving  was  done,  as  required  by  an 
ordinance  of  Councils ;  that  the  application  with 
the  signers'  names  was  irregular,  as  not  contain- 
ing the  residences  of  the  signers ;  and  that 
signatures  had  been  obtained  through  the  nse 
plaintilTs  misrepresentations  that  the  expense 
of  paving  would  be  borne  by  the  city. 

A  supplemental  affidavit  set  forth  that  diligent 
search  had  been  made  for  the  deed  of  dedication 
of  the  street,  and  that  it  conld  not  be  found;  bat 
that  defendant  expected  to  be  able  to  prove  by 
parol  the  reservation  therein  of  the  lots  for  the 
erection  of  market-houses. 

The  plaintiff  moved  for  judgment  for  want  of 
a  sufficient  affidavit  of  defence ;  bnt,  after  argu- 
ment, the  Court  discharged  the  rule,  remarking 
that  the  case  ought  to  go  to  a  jury  to  determine 
the  character  of  the  deed  of  dedication.  (See  a 
full  report  of  the  case  in  1  Weekly  Notes,  474.) 

The  plaintiff  took  out  this  writ,  assigning  for 
error  the  above-mentioned  order  of  the  Court.    . 

Z>.  W,  Sellers,  for  the  plaintiff  in  error. 

T,  Hart,  Jr.,  contra. 

Feb.  12.  The  Court.  The  Court  below 
having  refused  to  enter  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  this  writ  of  error 
has  been  sued  out  under  the  provisions  of  the 
Act  of  April  18,  1874.  (Pamph.  L.  64.)  In 
such  cases,  as  a  general  rule,  we  do  not  deem  it 
expedient  to  anticipate  the  final  judgment  by  a 
discussion  of  all  the  points  of  law  which  may 
arise  upon  the  affidavit.  It  is  enough  to  say 
that,  in  our  judgment,  there  are  questions  of  fact 
presented  which  render  the  intervention  of  a  jury 
trial  necessary ;  and  the  Court  Ijelow  was  right 
in  remitting  the  case  to  that  tribunal. 

Peb  Cuuiam.     Order  affirmed. 

[See  Griffith  v.  Sitgreaves,  2  Wbrklt  Notbs,  707.] 


Jan.  '76, 14.  Bonniwell  v.  Hopson.  Feb.  10, 1877. 

Errors  and  appeal h — Enforcement  of  agree- 
ment in  a  lease  that  no  writ  of  error  shall  be 
taken  to  a  judgment  confessed  thereunder  in  an 
amicable  action  of  ejectment —  Writ  of  error 
quashed  where  no  application  had  been  made 
to  the  Court  below  to  open  judgment. 
Sur  rule  to  show  cause  why  the  writ  of  error 

should  not  be  quashed. 

This  was  a  writ  of  error  to  the  Conrt  of  Corn- 
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mon  Pleas  No.  3,  of  Philadelphia  County,  upon 
a  judgment  confessed  in  a  amicable  action  of 
ejectment  by  Hopson  against  Bonniwell  for  pre- 
mises in  the  city  of  Philadelphia.  The  action 
was  entered  and  the  judgment  confessed  by  virtue 
of  the  following  clause  contained  in  a  lease  from 
plaintiff  to  defendant,  a  copy  of  whi(!h  was  filed 
in  the  cause : — 

**  And  if  the  lessee  shall  in  any  partionlar  violate 
any  one  of  his  said  prouuiiiedy  or  fail  to  oomply  with 
any  of  the  conditions  of  this  lease,  on  notice  given 
nnder  the  teruia  hereof,  then  the  lessor  may  cause  a 
notice  to  be  left  on  the  preml  es  of  his  intention  to 
determine  this  lease,  and  at  the  expiration  often  days 
from  the  time  of  fo  leaving  snch  notice,  this  lease 
shall  absolutely  dHtprmine ;  and  any  attorney  may 
immediately  tliereafter,  as  attorney  for  the  lessee, 
sign  an  agrepmeut  for  entering,  in  any  competent 
court,  an  amicable  action  and  judgment  In  ejeotuient 
(without  any  stay  of  execution)  against  the  lessee  and 
all  persons  olaimins;  nnder  him,  for  the  recovering  by 
the  lessor  of  tlie  possession  of  ttie  hereby  demised  pre- 
mises, for  which  this  shall  be  a  sufficient  warrant; 
and  thereupon  a  writ  of  habere  foctag  poaseasionem 
may  issue  forthwith  without  any  prior  writ,  or  pro- 
ceeding's whatsoever,  and  the  less**e  hereby  releases 
to  the  lessor  all  errors  and  defects  whatsoever  in  enter- 
ing such  action  or  judgment,  or  causing  snch  writ  of 
hfib^re  facias  possessionem  to  be  issued,  or  in  any  pro- 
ceeding thereon,  or  concerning  the  same;  and  hereby 
agrees  that  no  writ  of  error  or  objection  or  exception, 
shall  be  made  or  taken  thereto." 

Plaintiff  also  filed  affidavits  of  a  breach  of  the 
covenants  of  the  lease  and  of  service  of  the  notice 
therein  provided  for.  On  the  same  day  on  which 
the  judgment  was  entered  a  writ  of  habere  facias 
poasesisionem  issued.  Defendant  then,  without 
making  any  application  to  the  Court  below  to 
open  the  judgment,  took  this  writ  of  error,  assign- 
ing for  error  various  alleged  errors  and  omissions 
in  the  proceedings  as  shown  by  the  record,  the 
insufficiency  of  the  proof  of  service  of  notice,  and 
inter  alia  the  following :  **  Said  agreement  is  in- 
valid because  the  lessee  surrenders  to  the  lessor 
the  exclusive  power  of  deciding  whether  its  pro- 
visions have  been  violated,  and  takes  from  tite 
lessee  all  right  to  make  any  ol)jection  or  excep- 
tion to  the  decision  or  consequent  action  of  the 
lessor." 

On  Feb-  3,  18YY,  Henry  J,  McCarlhxj,  for  de- 
fendant in  error,  obtained  a  rule  to  show  cause 
why  the  writ  of  error  should  not  be  quashed,  on  the 
ground  that  the  plaintiff  in  error  had  ex^jressly 
released  all  errors  and  defects  in  entry  of  judg- 
ment, and  had  agreed  that  no  writ  of  error  or 
objection  should  be  taken  thereto. 

Henry  T,  King  (with  whom  was  ^ea^  F, 
Campbtll)  now  showed  cause. 

Such  a  sweeping  agreement  as  that  contained 
in  this  lease  cannot  be  sustained.  No  man  can 
give  away  his  ri^ht  to  resort  to  the  Courts  of 
law,  which  have  been  founded  by  the  people  to 
protect  them  in  their  rights  and  redress  their 
wrongs.     No  matter  what  the  error,  what  the 


defect,  what  the  wrong,  what  the  oppression,  the 
lessee  agrees  to  make  no  objection,  no  exception. 
Such  an  agreement  is  not  binding.  If  there  are 
defects,  errors,  or  wrongs  in  the  proceedings,  this 
Court  will  correct  them. 

Orlady  v.  McNamara,  9  W.  192. 
Wjnn  V,  Bellas,  10  C.  160. 

A  judgment  on  warrant  of  attorney  is  as  much 
an  act  of  the  Court  as  if  it  were  formally  pro- 
nounced on  nil  dicit  or  a  cognovit,  and  till  it  is 
reversed  or  set  aside,  it  has  all  the  qualities  and 
effect  of  a  judgment  on  a  verdict 
Hageman  v,  Sali8l>err7,  24  Sm.  280. 
Braddee  v.  Brownfield,  4  Watts,  474. 

Tins  judgment  then  is  the  act  of  the  Conrt ;  it 
is  a  final  judgment.  Why  then  should  not  a  writ 
of  error  lie  t  And  what  principle  of  law  required 
us  to  ask  the  Court  below  to  open  this  judgment 
more  than  any  other  final  judgment?  And  if  we 
hud  moved  to  open  it,  nothing  would  appear 
before  this  Court  beyond  the  fact  that  we  asked 
and  had  been  refused.  No  testimony  given  there 
would  appear  before  this  Court.  Nothing  but 
the  record,  the  same  as  it  is  now  presented.  It 
would  be  but  an  appeal  to  the  discretion  of  the 
Court  below,  which  this  Conrt  would  not  review. 
We  should  still  have  our  right  to  a  writ  of  error 
to  this  Court,  and  the  refusal  of  the  Court  below 
to  open  the  judgment  would  throw  no  light  on 
the  matter.  This  Court  would  not  be  bound,  and 
would  not  be  influenced  by  the  refusal  of  the  Conrt 
below  to  open  the  judgment. 

Henry  J.  McCarthy  (with  whom  was  W,  Nel- 
son Wed),  contra. 

An  agreement  that  no  writ  of  error  should  be 
taken  has  been  often  enforced 
Wynnv.  Bellas,  10  C.  IGO. 
Bingham*s  Truiite«^s  v.  Guthrie,  7  H.  418. 
Davis  r.  Hood,  1  H.  171. 

Fob.  12.    r£E  Curiam.    Writ  quashed. 


(Common  pieas— Uab* 


C.  p.  No.  1.  March  10, 1877. 

Allen  Y.  Graham  et  tix. 

Husband  and  wife — Separate  estate — Liability 
of  feme  covert  for  work  and  materials  fur- 
nished for  her  separate  property — Affidav  of 
defence  law — Averment  supplementing  copy  of  . 
book  entries —  The  fad  that  materials  sold  to 
a  married  woman  were  for  repairs  to  her 
separate  property  can  be  shown  by  averment. 
Rule  to  show  cause  why  judgment  should  not 

be  stricken  off.     This  was  an  action  of  assumpsit, 

in  which  plaintiff  filed  a  copy  of  book  entries 
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charging  the  wife,  and  appended  thereto  the  fol- 
lowing averment : — 

Plaintiff  arers  that  the  lumber  charged  for  in  said 
book  acconut  wa8  sold  and  delivered  to  the  said 
Bridget,  wife  of  Robert  Graham,  at  and  upon  the 
special  instance  and  request  of  the  said  Bridget,  and 
was  actnallv-  delivered  to  and  nsed  by  her  for  the 
pnrpose  of  repairing  the  separate  real  estate  owned  by 
her,  which  repairs  were  necessary  for  the  preservation 
and  eiijoyineiit  of  said  real  estate,  to  protect  the  same 
from  dilapidation  and  to  render  it  tenantable. 

An  affidavit  of  defence  was  filed  by  the  hus- 
band;  on  a  rale  for  judgment  for  want  of  a 
8ufficient  affidavit  of  defence  the  Conrt  entered 
judgment ;  whereapon'  the  present  rule  was  taken 
by  the  wife. 

Stein  (with  whom  was  Stover),  for  the  rule. 

A  feme  covert  cannot  be  held  liable  upon  a 
contract,  except  for  necessaries,  or  unless  the 
articles  furnished  were  for  necessary  repairs  to 
her  separate  estate;  but  whether  such  was  the 
case  can  only  be  determined  by  a  jury.  It  cannot 
be  shown  by  an  averment. 

The  ground  of  a  wife's  liabili  y  is  the  con- 
aideration^  and  not  the  contract  evidenced  by 
the  boolc  entries. 

Glyde  v.  Keister,  8  Cas.  88. 

Act  of  11th  April,  1848,  §  8,  Purd.  Dig.  1006,  and 
oases  cited  in  note. 

Simpson,  contra.  By  the  6th  section  of  the 
Act  of  April  11,  1848,  a  married  woman  Is  em 
powered  to  contract  debts  for  the  improvement  of 
her  separate  estate;  and  being  thus  able  to  con- 
tract, she  is  8ui  juris  to  that  extent,  and  can  be 
sued  as  any  other  contractor. 

Ilule  di:>charged. 

[As  to  what  may  be  shown  by  an  averment  snpple- 
ineiitini<  a  copy  of  book  entries  filed,  see  Dickersou  v, 
WcC.iu.sIand,  ante,  327. 

As  to  taking  Ja«lgment  against  a  married  woman 
under  the  affidavit  of  defence  law,  pee  Scott  r.  Wilmer, 
1  Weeklt  Notrs,41  ;  Burton  r.  Seaton,  Id.  50  ;  Galla- 
gher i;  Silva,  Id.  130;  Town  r.  Mdlvane,  2  Id.  428; 
Kirtenbrey  v,  Negus,  Id.  445  ;  Debraham  v.  Walker, 
ant^^  2(). 

Tlie  judgment  against  the  wife  in  the  above  reported 
onse  d.tferd  iiiateriHlly  from  a  judgment  obtained  in  a 
sci.fa,  sur  nmchauic's  claim  to  charge  the  wife's  sepa- 
r  lie  estate,  in  that  the  f«)ruier  is  a  general  judgment 
binding  all  her  real  estate,  and  not  merely  the  property 
beurlited  by  the  repairs.] 


C.  r.  No.  1.  Jan.  24,  1877. 

Koberts  et  al.  v.  Dobbins. 

Pleading — Variance  between  declaration  and 
agreement  declared  on,  if  not  material,  is  no 
ground  for  demurrer —  Craving  oyer  and  filing 
the  deed  has  the  effect  of  netting  out  the  inntru- 
ment  on  the  record  in  full,  and  entitles  party 
to  demur  to  same. 
Demurrer  to  declaration. 
This  was  an  action  of  covenant  on  a  contract 

The  dclaratioQ  set  forth  that  plaiutiffs  contracted 


to  furnish  and  deliver  to  defendant  all  the  iron 
required  in  the  construction  of  the  Main  Exhibi- 
tion Building,  and  also  to  put  together  and  paint 
the  same,  and  in  consideration  thereof  defendant 
agreed  to  pay  plaintiffs  certain  specified  sums ; 
that  plaintiffs  in  accordance  with  said  agreement 
had  delivered  to  defendant  8,393,351  lbs.  of  iron, 
and  had  put  togetiier  and  painted  the  same, 
whereby  the  sum  of  $80,000  became  due  to  plain- 
tiffs, and  was  still  unpaid. 

Oyer  of  the  agreement  being  craved,  a  copy 
was  furnished,  which  defendant's  counsel  filed 
with  the  prothonotary  and  then  demurred  to  the 
declaration.  The  demurrer  did  not  set  out  a 
copy  of  the  agreement.  It  alleged:  (1)  That 
the  declaration  was  insufficient,  inasmuch  as  it  did 
not  aver  performance  by  the  plaintiffs  of  their 
precedent  covenants ;  (2)  that  the  indenture  de- 
clared upon  was  not  fully  and  correctly  recited  ; 
(3)  that  there  was  no  averment  that  the  iron 
mentioned  wasdelivered  on  cars  at  the  Centennial 
Grounds,  ready  to  be  set  op  ;  (4)  that  there  was 
no  averment  of  performance  of  the  conditions  of 
the  contract  to  the  satisfaction  of  the  architects 
and  building  committee ;  (5)  that  there  was  no 
averment  that  the  building  had  been  completed 
and  accepted  by  the  architects  and  building  com- 
mittee, nor  that  payment  had  been  made  to  the 
defendant ;  (6)  that  there  was  no  averment  that 
the  plaintiffs  commenced  the  delivery  of  iron  work 
by  February  1,  1875,  as  required  by  the  agree- 
ment. 

G,  L,  Lockwood  (with  whom  was  R,  P.  White), 
for  demurrer. 

There  is  a  variance  between  contract  declared 
on  and  contract  set  out  on  record  on  oyer.  Stip- 
ulations in  contract  as  to  time  and  place  of 
delivery  and  time  and  conditions  of  payment  are 
omitted. 

1  Chitty  Plead.  303. 

Peok  V.  Waters,  104  Mass.  345. 

Plaintiffs  should  have  averred  performance  of 
their  precedent  covenants. 
1  Chftty  Fiend.  317. 
Cnnnii  gh  <m  r.  Marrell,  10  Johns.  203. 
Gould  V.  Bankj»,  8  Wend.  662. 
Butler  V.  Tucker,  24  Wend.  447. 
Martin  v.  Schceuberger,  S  W.  &  S.  367. 

Oyer  having  been  granted,  and  the  contract 
spread  npon  tiie  record,  the  Court  will  notice  the 
variance  on  demurrer. 

1  Chitty  Plead.  432,  434,  ^(^^ 

Bteph.  Plead.  72. 

1  Tr.  k  H.  Prac.  364. 

Bender  v,  Fromberger,  4  Dall.  436. 

Mantdey  v.  Smith,  6  Phila.  223. 

Hobson  V.  McArthnr,  3  McLean,  241. 

The  declaration  is  bad  on  its  face  without  oyer. 
It  alleges  contract  to  deliver  "  all  iron  required," 
and  avers  delivery  of  "  a  large  quantity  of  iron'' 
only. 
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C  Hart  (with  whom  was  Chapman  Biddle), 
contra. 

It  Is  Bnfficient  if  the  substance  of  the  contract 
be  pleaded,  and  a  yarianee  if  material  may  be 
taken  advantage  of  on  trial. 
1  Chiltjr  riead.  306,  314. 
In  covenant  as  well  as  assnmpsit,  a  contract 
may  be  set  ont  fully  or  according  to  its  tenor. 

1  Chitty  Plead.  367. 
And  the  breaches  may  be  set  out,  but  it  is  not 
requisite. 

1  Chitty  Plead.  369. 
To  set  out  the  tenor  is  the  correct  practice,  as 
it  avoids  prolixity. 
Stepb.  Pl*»ad.  355. 
It  is  not  necessary  to  set  out  the  condition  of 
a  bond. 

Steph.  Plead.  36X 
It  is  not  necessary  to  anticipate  the  answer  of 
the  other  side  in  pleading. 
Steph.  Plead.  350. 

And,  therefore,  any  non-compliance  with  a  con- 
dition is  matter  which  should  rather  be  set  up  by 
dereudnnt  than  presumed  against  the  plaintiffs. 
Defendant  has  failed  to  set  out  the  indenture  on 
the  record.  To  file  a  copy  of  the  instrument  fur- 
iii.^hed  upon  demand  of  oyer,  is  not  the  setting 
out  of  the  instrument  on  the  record,  contemplated 
by  the  law.  The  defendant  should  have  set  out 
a  copy  of  such  instrument  in  the  pleading  suc- 
ceediitg  the  demand  of  oyer.  Having  failed  to 
do  this,  the  instrument  is  not  before  the  Court, 
tind  the  demurrer,  which  is  founded  upon  the 
terms  of  that  instrument,  must  fall. 

C.  A.  Y. 

Feb.  10,  18YY.  The  Court.  The  plaintiffs 
in  this  case  bring  an  action  of  covenant,  making 
j)rofert  of  the  agreement  under  seal,  on  which  it 
is  founded.  The  defendant  craves  oyer,  and 
having  been  furnished  with  a  copy,  files  it  in 
Court  and  demurs. 

In  Pennsylvania,  craving  oyer  undoubtedly 
makes  the  instrument  a  part  of  the  record. 
( Douglas  u  Beam,  2  Binn.  76.)  Being  part  of 
the  record  the  eff'ect  is  the  same  as  if  the  tenor  of 
the  deed  had  been  originally  set  forth  in  the  de- 
claration. ( I  Sauud.  b  17  ;  1  Chitty,  6G6. )  This 
being  so,  all  th^  matters  which  the  defendant 
claims  should  have  been  set  out  in  full  in  the  de- 
claration, have  now  become,  by  this  craving 
oyer,  a  part  of  it.  His  demurrer  is  then  ad- 
dressed to  the  declaration  as  it  now  stands. 

The  ground  upon  which  a  party  may  set  out 
a  deed  on  oyer  and  demur,  is  explained  in  a  note 
t  )  Sacheverall  v.  Froggatt  (2  Wms.  Saund.  751), 
viz.:  "It  has  already  been  observed  that  the 
)»roper  way  of  declaring,  upon  a  deed  of  demise, 
is  to  set  out  only  so  much  of  the  deed  as  is  neces- 
sary to  entitle  the  plaintiff  to  recover,  and  no 
other  covenants  besides  those  on  which  breaches 
are  assigned,  and  even  then  not  to  set  them  out 


in  letters  and  words,  but  merely  their  substance 
and  legal  effect.  For  even  if  the  defendant  should 
plead  non  est  factum,  the  diff*erence8  in  the 
phrases  and  sentences  between  the  deed  stated  in 
the  above-mentioned  manner  in  the  declaration, 
and  the  deed  itself,  when  read  in  evidence,  will  be 
no  variance.  It  is  also  holden  that  the  plaintiff 
is  not  bound  to  show  more  of  the  deed  in  his 
declaration  than  what  makes  for  him.  However, 
if  any  part  of  the  deed  be  omitted  in  the  declara- 
tion which  the  defendant  conceives  would,  if 
shown,  induce  the  Court  to  construe  the  deed  in 
his  favor  in  point  of  law,  and  decide  against  the 
plaintiff,  the  proper  mode  is  to  pray  oyer  of  the 
deed,  and  after  setting  it  out  in  haec  verba  to 
demur." 

To  the  same  effect  is  Ross  r,  Parker  (I  Barn. 
&  Cress.  35»).  **  A  variance  between  a  deed 
declared  on,  and  as  set  out  on  oyer,  if  not  mate- 
rial to  the  cause  of  action,  is  no  ground  of  de- 
murrer on  account  of  variance." 

Esteeming,  therefore,  the  variance  as  set  out 
in  the  demurrer  in  this  case  as  in  no  way  material 
to  the  cause  of  action,  the  demurrer  is  overruled. 

Opinion*  by  Biddle,  J. 


C.  P.  No.  4.  Jan.  20, 1877 

French  et  al.  v.'Eaign. 
Mechanics^    lien   law — Apportioned  claim  for 

materials  furnished — Houses  located  on  op- 
posite sides  of  a  street — Claim  covering  the 

whole  a  nullity. 

Rule  to  strike  off  liens. 

This  was  an  apportioned  claim  for  materials 
furnished  to  twenty-four  houses,  twelve  of  which 
were  located  on  the  north  and  twelve  on  the 
south  side  of  "  De  Lancey  Place  or  Street."  The 
claim  was  apportioned  among  the  twenty-four 
houses  at  $18  per  house.  De  Lancey  Place  lies 
south  of  Spruce  Street,  the  blocks  upon  which 
the  houses  were  built,  running  through  from 
Twenty-third  to  Twenty-fourth  Street. 

jR,  Alexander,  for  the  rule. 

By  the  claimant's  own  showing  there  are  two 
distinct  and  separate  blocks  of  buildings  on  oppo- 
site sides  of  the  street;  a  claim  covering  the 
whole  is  a  nullity. 

Gotjpp  V,  Gartiser,  11  Caaey,  130. 
Yoaug  V,  Ciianiliera,  3  Harris,  2G5. 

The  rule  applies  to  different  blocks  on  the  same 
side  of  the  street  or  on  different  sides  of  the  same 
street,  and  in  all  cases  where  the  structure  is  not 
substantially  one  building. 

Campbell  r.  Farnej<>«,  1  Phlla.  372. 
Boyd  V.  Mole,  9  Pidla.  118. 

Oeorge  W,  Thorn,  contra. 

How  can  the  Court  determine  whether  this  is 
a  highway  f  It  is  described  as  De  Lancey  Place, 
and  its  being  a  street  does  not  make  it  a  public 
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highway.  It  may  be  bat  a  private  passage-way. 
And  a  claim  against  two  series  of  honses  on 
opposite  sides  of  a  private  41  ley  is  not  thereby 
rendered  invalid. 

Fitzpatrick  v,  Allen,  2  Wbbklt  Notes,  265. 

[Briqos,  J.  The  law  requires  us  to  take  notice 
of  the  geography  of  our  city.] 

[Thayer,  P.  J.  A  street  is  a  public  passage- 
way, and  the  buildings  are  stated  in  the  lien  to 
he  on  different  sides  of  the  street.] 

Rule  absolute. 

[Cy.  Millett  V.  AUen,  ante,  374.] 


C.  P.  No.  4.  Dec.  14, 1876. 

Le  Van  v.  Pennsylvania  B.  E.  Co. 
Railroad  company — Duty  to  furnish  seat  to 
traveller  holding  (ivkei — Expultsion  from 
sleeping  car  of  passenger  holding  transporta- 
tion ticket  only  —  New  trial  —  Excessive 
damages. 

Rule  for  a  new  trial. 

This  was  an  action  on  the  case  to  recover  dam- 
ages for  an  expulsion  of  the  plaintiff /rom  the 
cars  of  the  defendant 

On  the  trial,  before  Brigos,  J.,  the  following 
facts  were  proved:  The  plaintiff  purchased  a 
ticket  at  Harrisburg  for  Philadelphia,  the  train 
leaving  the  former  place  abont  10  o'clock  P.  M. 
November  13,  1868.  As  the  train  was  unusually 
crowded,  the  plaintiff  took  a  seat  in  a  sleeping-car. 
Shortly  after  the  train  had  started  the  sleeping 
car  conductor  requested  the  plaintiff  to  produce 
his  berth  ticket  or  pay  for  the  use  of  a  berth. 
The  plaintiff  had  no  berth  ticket,  but  produced  a 
first-class  ticket  and  refused  to  pny  the  extra 
amount  demanded,  or  to  leave  the  car  unless  fur- 
nished with  a  seat  elsewhere.  The  train  conduc- 
tor subsequently  explained  to  him  that  he  would 
be  required  either  to  leave  the  car  or  pay  extra, 
at  the  same  time  telling  him  that  at  Middletown 
he  would  be  able  to  procure  a  seat  in  one  of  the 
ordinary  first  class  cars.  Shortly  after  passing 
Middletown,  the  conductor  saw  the  plaintiff  and 
informed  him  that  there  were  vacant  seats  in  the 
car  immediately  in  front  of  the  sleeping  car,  and 
that  the  train  would  stop  at  Landisville  when  be 
would  bo  expected  to  move.  When  the  train 
stopped  at  Landisville,  the  plaintiff  refused  to 
move  into  another  ear,  and  the  conductor  laid  his 
hands  upon  him  intending  to  remove  him,  where- 
upon the  plaintiff  remarked  that  force  having  been 
used  he  would  leave,  and  did  so,  getting  off  on  the 
platform  of  the  station  at 'Laudisville.  When 
the  train  resumed  the  journey,  the  plaintiff  en- 
deavored to  get  upon  the  cars,  but  was  prevented 
by  the  brakesman.  The  plaintiff  also  testified 
that  in  consequence  of  his  expulsion  he  was  com- 
pelled to  walk  to  Lancaster,  a  distance  of  between 
seven  and  eight  miles,  and  was  injured  iu  health. 


The  plaintiff  called  his  wife  to  prove  that  a  com- 
plaint from  which  he  had  suffered  for  upwards  of 
twenty  years  had  been  aggravated  by  the  expul- 
sion and  consequent  walk.  This  was  objected  to, 
but  was  admitted. 

The  Court  charged  the  jury  that  the  defendant 
was  bound  to  furnish  the  plaintiff  with  a  first- 
class  seat,  and  that  a  passenger  who  had  inquired 
where  he  should  go,  and  had  exhausted  his  means 
of  information,  had  done  his  dnty,  and,  if  refused 
information  by  the  defendant's  servants,  could 
occupy  any  unoccupied  seat  on  the  t^ain. 

The  jury  found  a  verdict  for  the  plaintiff  for 
$8500. 

C.  Btddle,  for  the  rule. 

Dougherty,  contra. 

Rule  absolute,  on  the  ground  that  the  verdict 
was  excessive. 


C.  P.  No.  4.  Mar.  10, 1877. 

Bunting  et  aL  v.  HcCormick. 
Assignment — Execution — A  fi,  fa.  issued  by  a 
creditor  against  property  assigned  for  the 
benefit  of  creditors,  the  assignment  being 
alleged  to  be  fraudulent,  will  not  be  set  aside. 
Rule  to  set  aside  fi  fa. 

The  defendant  made  an  assignment  for  the 
benefit  of  creditors  dated  February  15,  1877, 
recorded  the  next  day,  and  possession  was  imme- 
diately delivered  by  the  assignor  of  all  his  estate 
and  effects  to  the  assignee,  who  entered  security, 
and  filed  an  inventory  and  appraisement 

On  the  24ih  of  February,  a^/o.  was  issued 
by  the  plaintiff  and  a  levy  made  thereunder. 

It  was  averred  that  the  assignment  was  a 
fraudulent  one. 

J,  D.  Bennett,  for  the  rule.  During  the  thirty 
days  which  the  assignee  has  to  file  an  inventory, 
etc.,  the  goods  are  exempt  from  execution. 

Mitclioll  V.  Willock,2  W.  &  S.  255. 
'  [Elcock,  J.  But  here  it  is  averred  that  the 
assignment  is  fraudulent  They  may  go  on  and 
sell,  and  the  vendee  will  take  subject  to  the  assign- 
ment Where  there  is  a  contested  title,  the  only 
way  is  to  go  on  with  the  sale,]    • 

The  property  cannot  be  seized  in  the  hands  of 
the  aFsignee  on  a  creditor's  execution. 
Vandyke  r.  Christ,  7  W.  &  S.  373. 
W.  B,  Murphy,  contra.     A  fi,  fa,  issued  by 
a  creditor  agaiubt  property  assigned  for  the  bene- 
fit of  creditors  will  not  be  set  aside  when  the 
validity  of  the  assignment  is  dcuicd. 
Troabat  &  Hftljr,  8^7. 
Ne^l  r.  The  Bank,  1  Jonefl,  18. 
8  ewart  r.  Coder,  1  Jones,  91. 
[Thaykb,  r.  J.     The  proper  method  would 
be  to  try  the  title  by  an  action  of  replevin  after 
the  sale.] 

Rule  discharged. 
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Oct.  &  Nov. 


'75, 15a 
Frew  et  al.  v.  Clark. 


Will — WTiat  constitutes — What  sufficient  proof 
of — Evidence — Competency  of  devisee  as  a 
witness  in  an  issziC  deuisaoU  vel  non — Act  of 
April  \bth,  1869. 

In  a  feigned  i9««n<»  to  try  the  genninenesfl  and  testa- 
mentary charaoler  of  a  wiitteu  iuutrument,  as  follows, 
viz.: — 

•*Know  all  men  by  these  presents,  that  I,  James 
McCuUy,  of  Pitt-bargh,  Pa,,  do  hereby  order  and  di- 
rect my  administrators  or  execotors,  in  case  of  my 
death,  to  pay  Robert  D.  Clark  the  sum  of  seventy-five 
thousand  dollars,  as  a  token  of  my  regard  for  him, 
and  to  commemorate  the  long  friendship  existing  be- 
tween ns. 

WitneM  my  hand  and  seal,  this  17th  day  of  April, 
A.  D.  1872. 

$75,000.00.  iAMBS  McCULLY.    [L.  s.]" 

Held  (by  a  majority  of  the  Conrt),  that  (he  instrn- 
ment  in  question  possessed  all  the  essential  charac- 
teristics of  a  will. 

There  were  no  5ii6scn&tn^  witnesses  to  the  paper,  and 
it  was  admitted  that  the  entire  instrnment,  except  the 
signatui*e,  was  in  the  handwriting  of  Clark,  the  sole 
beneficiary  therennder,  who  testified  that  he  aloue  was 
present  at  its  execution  : 

Ueld^  that  proof  of  the  signature  by  two  witnesses 
waA  sufficient. 

held  further  (the  Judges  of  the  Conrt,  npon  a  re- 
argument  of  this  point,  being  equally  divided  in 
opinion),  that  Clark,  the  sole  beneficiary  under  the 
will,  was  a  competent  witness  in  the  issue  dtvisaoit 
vel  non, 

Bowen  v.  Goranflo,  23  Sm.  357,  followed. 

AoNiiw,  C.  J.,  donbts  as  to  the  interpretation  of  the 
Act  of  1869,  as  decided  in  the  case  of  Goranfio. 

Pazsov  and  Sharrwood,  JJ.,  disRent  from  the  ma- 
jority of  the  Conrt,  holding  (1)  that  the  paper  in  con- 
troversy was  not  a  te.-'tamentary  writing;  .(2)  even  if 
testamentary,  it  was  not  sufficiently  provel ;  (3)  that 
while  tite  admission  of  Clark  as  a  witness  to  sustain 
the  alleged  will  was  not  error  under  the  authority  of 
Bowen  v.  Onranfio,  the  gravity  of  this  is.'tue  wunll 
have  justified  the  Court  in  reconsidering  that  case  and 
the  proper  coustractiou  of  the  Act  of  15th  i^pril,  IbOU. 

Error  to  the  Common  Pleas  No.  1,  of  AUe- 
gbeiiy  County. 

This  was,  in  the  Court  below,  a  feip:ned  issne 

to  determine  the  validity  of  a  certain  jmper  which 

hud  been  admitted  to  probate  by  the  lle^ister  of 

Allegheny  County  as  the  will  of  James  McCully, 

Vol.  111,-32 


deceased.     The  following  is  a  copy  of  the  instru- 
ment in  question : — 

"Know  all  men  by  these  presents,  that  I,  James 
McCully,  of  Pittsburgh,  Pa.,  do  hereby  order  and  di- 
rect my  administrators  or  executots,  in  case  of  my 
death,  to  pay  Robert  D.  Clark  the  sum  of  seventy  five 
thousand  dollars,  as  a  token  of  my  ret^ard  for  him, 
and  to  commemorate  the  long  friendship  existing  be- 
tween U:*. 

Witness  my  hand  and  seal,  this  17th  day  of  April, 
A.  D.  1872. 

$76,000.00.  James  McCullt.  [l.  s.]" 

The  evidence  submitted  at  the  trial  showed  the 
followinp:  facta  :  James  McCnIiy,  a  native  of  Ire- 
land, came  to  Pittsburgh  when  abont  twenty-one 
years  of  age,  and  lived  there  until  his  sudden 
death  by  an  accident  in  1873,  being  then  about 
seventy-five  years  of  age.  He  commenced  life 
poor,  but  left  an  estate  estimated  at  not  less  than 
$1,500,000.  He  was  industrious,  simple  in  his 
habits,  economic*al  almost  to  closeness,  reticent, 
cautions,  and  eccentric.  He  had  no  immediate 
family,  and  at  his  death  left  no  will  other  than  the 
paper  in  controversy.  He  was  seldom  known  to 
give  to  objects  of  charity,  would  not  lend  money 
to  his  best  friends,  but  was  liberal  in  endorsing 
for  a  nnmber  of  persons,  and  to  large  amounts. 

Robert  D.  Clark,  the  defendant  in  error,  was 
also  a  native  of  Ireland,  and  came  to  Pittsburgh 
in  1850.  He  soon  became  acquainted  with  and 
afterwards  intimate  with  McCully.  About  1869 
Clark,  by  the  advice  of  McCully,  who  also  prof-  | 
fered  him  assistance  by  accommodation  endorse- 
ments,  went  into  the  grocery  business,  McCully 
becoming  surety  for  his  rent.  Between  that  time 
and  the  day  of  his  death  he  endorsed  for  Clark 
at  varions  times,  amounting  in  the  aggregate  to 
abont  $180,000.  At  his  death  his  outstanding 
endorsements  for  Clark  amounted  to  $45,000. 
He  was,  besides,  surety  for  Clark  on  a  bond  for 
$20,000. 

In  relation  to  the  paper  in  controversy,  Clark 
teptified  at  the  trial,  under  objection  and  excep- 
tion, that  some  five  months  before  its  execution 
McCully,  being  in  conversation  with  him,  re- 
marked that  he  was  getting  old,  that  he  was  on 
a  great  deal  of  his  (Clark's)  pa])er,  and  spoke  of 
making  a  provision  for  him,  so  that  in  tl^e  event 
of  his  (McCully's)  death,  he  would  not  need  an 
endorser.  Later  he  renewed  the  subject,  and  di- 
rected Clark  to  have  a  paper  prei)ared.  Clark 
accordingly  consulted  Edgar  Cowan,  Esq.,  of 
Greensburgh,  a  member  of  the  bar,,  who  prepared 
a  paper  similar  to  the  one  in  controversy^  with 
the  date,  amount,  and  signature  left  blank.  Mc- 
Cully, being  shown  the  paper,  directed  Clark  to 
prepare  a  similar  one  for  execution^  and  insert  in 
it  the  sum  of  $75,000,  which  was  done  accord- 
ingly, and  the  instrnment  signed  by  McCully  ia 
Clark's  presence  at  the  Diamond  Savings  I3ank^ 
April  17ih,  1ST2.     The  body  of  the  iustruuien^ 
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including  the  »eai  (scroll),  i.e.,  ail  except  the 
signature,  was  in  Clark's  handwriting.  It  wos 
written  upon  what  bad  been  a  sheet  of  foolscap 
paper,  a  portion  of  which  had  been  torn  off  aljove 
and  below  the  writing.  Clark  explained  that  he 
tore  a  strip  off  the  top  because,  when  com- 
mencing to  write  it,  he  spoiled  his  first  attempt, 
and  he  tore  off  the  piece  bi'low  becaose  "there 
was  no  ase  having  so  much  waste  paper." 

'ihere  were  no  suhscribinp:  witnesses  to  the  in- 
strument. It  remained  in  Clark's  possession,  and 
was  shown  to  no  one  till  after  McCully's  death. 
At  the  trial  there  were  called  to  j)rove  McCulIy's 
signature,  Clark,  who  testified  that  he  saw  him 
sign  the  paper,  and  others,  familiar  with  his 
handwriting,  who  gave  it  as  their  opinion  that 
the  signature  was  genuine.  Several  witnesses 
testified  that  McCnIly  was  in  the  habit  frequently 
of  trying  his  pen  before  signing  papers,  by  writ- 
ing his  name  on  pieces  of  paper,  which  he  left 
nndestroyed. 

The  defence  relied  npon  four  grounds,  tIz.,  (1) 
that  the  paper  was  not  testamentary ;  (2)  that 
even  if  testamentary  it  was  not  sufficiently  proved; 
(3)  that  the  signature  of  James  McCuUy  to  the 
)>aper  was  a  forgery ;  and  (4)  that  even  if  gen- 
uine, he  was  fraudulently  iitduced  to  sign  it,  not 
knowing  its  contents  or  its  legal  effect,  and  with- 
out any  inteotioD  that  it  should  operate  as  a 
will. 

The  plaintiff  presented  the  following  points : 
(1)  that  the  writing  of  April  ITlh,  1872,  in  con- 
troversy in  this  case,  is  a  testamentary  writing. 
Affirmed.  (2)  That  subscribing  witnesses  to  a 
testamentary  writing  are  not  necessary  to  its  va- 
lidity. Affirmed.  (3)  That  the  presumption  of 
law  is  in  favor  of  innocence,  and  a  party  who 
sets  up  the  defence  of  fraud  or  forgery  against  a 
will  or  testamentary  writing  is  bound  to  establish 
the  same  by  satisfnctory  evidence.  Answer.  An- 
swered in  the  general  charge.  (4)  That  there  is 
no  evidence  in  this  case  to  warrant  the  jury  in 
finding  that  the  signature  of  James  MeCuliy  to 
the  y)aper  in  controversy  was  procured  by  fraud 
or  imposition,  [and  there  is  no  evidence  in  the 
case  of  want  of  testamentary  capacity  in  James 
McCully].  AiiHwer.  This  point  is  double,  and 
involves  two  distinct  propositions.  The  first  is 
refused ;  the  second,  iu  brackets,  is  afSrined. 

The  defendant  presented,  inter  alia,  the  fol- 
lowing point :  (4)  That  it  being  shown  by  the 
evidence  clearly,  and  not  controverted  by  the 
plaintiff,  that  the  body  of  the  alleged  testamen- 
tary paper  is  in  the  handwriting  of  the  plaintiff, 
that  he  was  not  related  by  blood  to  James  Mc- 
Cully, that  it  is  without  subscribing  witnesses, 
that  he  is  the  sole  person  to  be  benefited  thereby, 
that  it  was  produced  by  the  plaintiff  after  Mr. 
McCully's  death,  and  that  no  witness  other 
tliau  the  said  plaiutiff  is  claimed  to  have  seen 


said  McCulIy  sign  said  paper — such  admiittd 
facta  raise  a  strong  legal  presumption  against 
the  genuineness  of  the  signature  of  James 
McCully  to  said  paper,  and  that  the  alleged  tes- 
tamentary paper  was  not  the  Toluntary  act  of 
said  McCully,  and  it  lies  upon  the  plaintiff  to 
show  by  clear  and  satisfactory  evidence  that  the 
said  James  McCully  signed  said  pa))er,  and  at 
the  time  of  so  diting  had  knowledge  of  its  con- 
tents, and  intended  it  to  be  valid  and  o))erative 
as  a  will.  Answer.  This  point  is  refused  as  it 
stands.  The  facts  alleged  do  not  raise  a  strong 
legal  presumption,  nor  any  legal  presumption 
against  the  genuineness  of  the  instrument  in 
suit,  but  they  do  present  such  a  case  as  is  calcu- 
lated to  excite  suspicion,  atid  make  it  the  duty 
of  the  jury  to  be  vigilant  and  careful  in  examin- 
ing the  evidence  in  support  of  the  genuineness 
of  the  instrument. 

Where  a  party  writes  or  prepares  a  will  under 
which  he  takes  a  benefit,  that  is  a  circumstance 
which  ought  generally,  and,  in  connection  with 
the  other  facts  stated  in  this  point,  U\  this  case 
undoubtedly,  calls  upon  the  jury  to  be  vigilant 
and  jealous  in  examining  the  evidence  in  support 
of  tills  paper.  This,  however,  is  a  mere  circum- 
stance of  suspicion  demanding  care  and  circum- 
spection in  investigating  the  case,  so  that  they 
may  not  recognize  the  instrument  as  the  will  of 
James  McCully  without  the  same  has  been  fairly 
and  satisfactorily  established  by  the  evidence. 

The  Court  (E.  H.  Stowe,  J.)  charged  the 
jury,  inter  alia,  as  follows:  "The  first  question 
that  arises  in  this  case  is,  is  the  signature  to  the 
paper  the  actual  writing  of  James  McCully  f 
Did  he  write  the  name  James  McCully  on  this 
paper,  or  did  sotne  one  else  write  it  ?  Upon  this 
question  the  burden  of  proof  is  upon  the  plain- 
titl ;  that  is  to  say,  the  plaintiff  must  satisfy  yoa 
that  such  is  the  case ;  otherwise  he  cannot  re- 
cover in  this  Fuit.  ho  will  is  valid  in  Pennsyl- 
vania (except  in  certain  cases  of  which  it  is  not 
pretended  iliis  is  one)  unless  in  writing  signed 
at  the  cud  thereof,  and  proved  by  at  least  two 
witnesses.  It  is  not  neces:;ary,  as  we  have  already 
stated  to  you,  that  those  two  or  more  witnesses 
should  have  seen  deceased  write  his  name  or  heard 
him  acknowledge  that  he  hud  written  it  It  may 
be  proven  by  parties  who  are  able  to  swear  that 
the  signature  is  in  their  opinion  the  genuine 
writing  of  the  testator,  as  has  been  done  in  this 
case.  ...  It  is  incumbent  upon  the  plain tiff^ 
under  all  the  evidences  of  the  genuineness  of  the 
signature,  to  satisfy  you  reasonably  and  fairly 
that  the  signature  is  genuine.  The  burden  of 
proof  as  to  this  is  upon  the  plaintiff  from  first 
to  last,  and  if  he  has  failed  to  thus  satisfy  you 
under  all  the  evidence,  your  verdict  should  be  for 
'the  defendants. 

"But  in   case  you  should  be  satisfied  that 
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James  McCiilly  did  actually  sijrn  his  name  to  the 
paper  set  np  here  as  his  will,  then  the  rule 
c'.ianpces,  and  the  harden  of  proof  is  cast  upon 
the  defendants,  and  it  is  their  duty  to  satisfy  you 
that  fraud  or  imposition  was  practised  npon 
McCuliy,  and  that  he  sijrned  the  paper  in  igno 
ranee  of  its  contents,  or  that  somebody  wrote  the 
body  of  the  instrument  above  the  name  of 
McCully  without  his  knowledge  and  consent. 

"  The  law  will  not  presume  this.  Indeed  the 
law  under  this  state  of  facts  presumes  the  other 
way,  in  favor  of  honesty  and  fair  dcalinpr,  where 
an  instrument,  deed  or  will  is  shown  to  have  been 
signed  by  a  person,  and  no  other  proof  is  ad- 
duced. The  law  presumes  without  more  that  it 
was  signed  voluntarily  and  with  knowledge  of 
its  contents.  And  so  where  a  paper  bears  no 
suGBcient  evidence  of  fraud  npon  its  face,  but 
presents  just  such  an  appearance  as  it  would 
naturally  have,  if  everything  was  done  just  as  it 
is  alleged  by  a  party  that  it  was  done,  and  the 
fact  of  the  signature  being  getmine  is  established, 
the  legal  presumption  of  the  genuineness  and 
validity  of  the  whole  paper'as  set  oat  arises,  and 
before  a  jury  can  properly  find  the  other  way  the 
evidence  in  the  cause  must  fairly  lead  it  to  that 
conclusion,  and  if  it  fails  to  do  so  their  verdict 
should  be  in  favor  of  the  validity  of  the  Instru- 
ment" 

Verdict  and  judgment  for  plaintiff.  The  de- 
fendant took  this  writ,  assigning  for  error,  inter 
alia,  the  admission  of  Clark  as  a  witness,  the 
answers  to  the  points  above  given,  and  the  por- 
tions of  the  charge  quoted. 

JoJm  H,  Hampton  (with  whom  was  John  Dal- 
zell),  and  Thos,  M.  Marshall,  for  plaintiffs  in 
error. 

We  claim  that  James  McCnlly  died  intestate. 
The  paper  in  controversy  is  not  a  will,  but  an 
imperfect  and  informal  paper,  nojarger  than 
one's  hand,  lacking  all  the  legal  requisites  and 
solemnity  that  should  attach  to  such  an  instru- 
ment It  is  what  many  text-writers  call  an  im- 
perfect paper,  and  the  presumption  is  always 
against  such  a  paper  operating  as  testamentary. 

Redfleld  on  Wills,  part  1,  page  170,  sec.  7. 
The  Su])reme  Court  of  Tennsylvania  has  never 
followed  the  adjudications  of  the  English  Eccle- 
siastical Court  and  some  United  States  Courts  in 
admitting  such  informal  papers  to  probate. 

Plumstead'a  Appeal,  4  S.  &  R.  644. 

Shields  p.  Irwin,  3  Yeates,  389. 

Mnrray  v.  Murray,  6  W.  353. 

Rose  r.  Qairk,  6  Casey,  225. 

Frederick's  Appeal,  2  Sm.  338. 

Kokman  v,  Sukman,  18  Sm.  4G0. 

Patterson  v,  English,  21  Sm.  454. 

Weigel  V.  Weigel,  6  W.  628  ;  S.  C,  6  W.  486. 
The  paper  docs  not  contain  any  of  the  usual 
words  employed  in  wills,  and  names  no  executors; 
It  was  not  dictated  by  McCully.    It  is  text- book 


law  that  revocability  is  the  essence  of  a  testament. 
This  paper,  being  under  seal,  was,  after  delivery, 
irrevocable,  and  its  testamentary  character,  if  it 
ever  had  any,  wns  destroyed. 

Mack's  Appeal,  18  Sm.  233. 

Trough's  Kstftte,  25  Sm.  115. 

Zimmerman  v.  Streep^r,  25  Sm.  147. 
The  will  was  not  properly  proven.  The  ques- 
tion to  be  determined  by  this  Court  is,  will  it  l>e 
snflBcient  proof  under  the  Act  of  1838,  of  a  will, 
without  subscribing  witnesses,  and  not  found 
among  testator's  pa|>er8,  to  prove  by  one  witness, 
who  is  the  sole  beneOciary  under  it,  that  he  saw 
the  testator  sign  it,  and  to  prove  by  another  that 
the  signature  is  genuine  in  his  opinion,  where  the 
body  of  the  will  is  not  in  the  handwriting  of  the 
testator,  but  in  that  of  the  beneOciary  who  was 
present  when  it  was  signed,  and  who  immediately 
took  possession  of  it? — ia  the  absence  of  any 
proof  by  other  witnesses  that  before  or  after 
signing  by  the  testator,  he  declared  he  intended 
to  or  had  made  such  a  will,  or  in  any  manner 
recognized  it  or  had  knowledge  of  its  contents ; 
and  where  the  signature  of  the  will  is  assailed  as 
a  forgery  and  obtained  by  fraud  ? 

To  prove  the  signature  alone  is  not  proof  of 
the  will,  but  only  of  a  fact  out  of  which  a  pre- 
sumption may  arise  that  the  testator  knew  the 
contents  of  the  paper  he  signed.  Evidence  was 
given  of  intimacy  between  Clark  and  M  Cully, 
but  no  witness  was  called  to  prove  any  fact  con- 
nected even  remotely  with  the  execution  of  the 
paper.  We  contend  that  the  circumstances  of 
this  case  require  clear  proof  that  the  testator  had 
actual  knowledge  of  the  contents  of  the  paper, 
and  that  it  would  operate  as  a  testamentary  dis- 
position. 

Boyd  V,  Boyd,  16  Sm.  283. 

Vernon  v.  Kirk,  6  Casey,  218. 
It  is  supposed  that  the  case  of  Bowen  v. 
Qoranflo  (23  Sm.  357)  settles  the  point  against 
our  objection  to  the  competency  of  Clark  as  a 
witness,  he  being  the  plaintiff  and  sole  legatee 
under  the  pai>er.  But  we  submit  that  the  ques- 
tion now  prei^ented  was  not  in  that  case.  There 
the  making  of  the  will  was  not  disputed. 

The  equality  of  litigants  before  the  Court  and 
jury  is  the  aim  of  the  statute  of  1^69,  and  that 
intent  will  be  wholly  defeated  by  allowing  Clark 
to  testify  in  a  maitcr  known  only  to  himself  and 
McCully.  We  regard  the  statute  as  not  afford- 
ing such  protection  to  one  man,  and  doing  injus- 
tice to  another  who  is  helpless  to  fight  an  adver- 
sary, who  builds  his  case  upon  the  acts  and  deedd^ 
of  a  dead  man.  The  Act  of  1869  did  not  rcperlj 
the  Act  of  1833  as  to  the  mode  of  proving  a 
will. 

Karns  r.  Tanner,  IG  Sm.  297. 
Molirides's  Appeal,  IJ  Sm.  481. 

31.  W,  Acheson,  contra. 

The  essence  of  the  definition  of  a  will  is  that 


Digitized  by 


Google 


500 


WEEKLY  NOTES  OP  CASES. 


it  is  a  disposition  to  take  effect  after  death  ;  and 
whatever  the  form  of  the  instrnraent,  if  it  vests 
no  present  interest  but  only  directs  what  is  to  be 
done  after  the  death  of  the  maker,  it  is  testa- 
mentary. 

Turner  v.  Scott,  1  Sm.  126. 

Frederick's  Appeal,  2  Sm.  338. 

1  Redfitfld  on  Wills,  272. 
The  form  of  the  paper  does  not  affect  its  title 
to  probate.  In  Rose  v.  Quick  (6  Casey,  225),  a 
paper  in  the  form  of  a  power  of  attorney  was 
held  to  be  a  will.  A  gift  or  bequest  after  death 
is  the  very  essence  of  a  will,  and  determines  a 
writing,  whatever  its  form,  to  be  testamentary. 

Patterson  r.  Eoglish,  21  Sm.  458. 
The  instrument  in  controversy  in  the  present 
case  is  not  a  promise  to  pay  money  nor  an 
acknowledgment  or  evidence  of  a  debt  It  is  a 
testamentary  gift.  It  was  not  to  take  effect  until 
after  McCulIy's  death,  and  was  essentially  ambu- 
latory and  revocable.  It  conforms  strictly  to  the 
requirement  of  the  Statute  of  Wills.  It  i«  in 
toriting,  and  is  signed  by  the  testator  at  the  end 
(hereof. 

Proof  of  the  signature  of  the  testator  to  a  will 
by  two  witnesses,  who  are  not  subscribing  wit- 
nesses, is  prima  facie  evidence  of  its  execution, 
although  the  body  of  it  be  Jiot  in  the  handwriting 
of  the  testator. 

Weigel  V,  Weigel,  5  Watts,  486. 

Hight  r.  Wilson,  1  Dallas,  102. 

Havard  v,  Davis,  2  Binney,  418. 

Rohrer  v.  Stehman,  1  Walts,  463. 

Carson's  Appeal,  9  Sm.  493. 
Clark,  the  plaintiff  below,  was  a  competent 
witness  under  the  Act  of  April  15th,  1869  (Pur. 
Dig.,  vol  i.  p.  624),  as  construed  in  the  case  of 
Bowen  v.  Ooranflo.  (23  Sm.  357).  That  was  an 
issue  devisavit  vel  non  to  try  the  validity  of  a 
paper  purporting  to  be  a  will.  The  plaintiff, 
who  was  also  a  devisee  under  the  alleged  will,  was 
admitted  as  a  witness,  and  this  Court  held  rightly 

60. 

January  6,  1876.  The  Court.  This  was  a 
feigned  issue  to  try  the  genuineness  and  testa- 
mentary character  of  a  written  instrument,  of 
which  the  following  is  a  copy,  to  wit : — 

"  Know  all  men  by  these  presents,  that  I,  James 
McCully,  of  Pittsburgh,  Pa.,  do  hereby  order  and 
direct  my  administrators  or  executors,  in  case  of 
my  death,  to  pay  Robert  P.  Clark  the  sum  of 
seventy-five  thousand  dollars,  as  a  token  of  my 
regard  for  him  and  to  commemorate  the  long 
friendship  existing  between  us. 

"  Witness  my  hand  and  seal  this  17th  day  of 
April,  A.  D.  1872. 

James  McCully.    [l.  b.]" 

'$75,000.00.'' 

Twenty  errors  have  been  assigned,  yet  all  the 
substantial  matters  may  be  considered  iu  answer- 
ing the  following  questions  :^ 


First.  Is  the  instrument  of  a  testamentary 
character  ?  Secondly.  Is  the  signature  thereto  in 
the  handwriting  of  James  McCully  f  Thirdly. 
Was  his  signature  obtained  through  frand  or  im- 
position ;  or  in  his  ignorance  of  the  contents  of 
the  instrument? 

The  first  is  a  question  of  law ;  the  others  ques- 
tions of  fact. 

First  A  will  is  defined  to  be  the  legal  decla- 
ration of  a  man's  intentions,  which  he  wills  to  be 
performed  after  his  death.  (2  Black.  Com.  500 ; 
Bouvier's  Law  Die.;  1  Jarman  on  WilK  11) 
An  instrument  in  any  form,  whether  a  deed-poll 
or  indenture,  if  the  obvious  purpose  is  not  to 
take  place  till  after  the  death  of  the  person 
making  it,  shall  operate  as  a  will.  (Habergham 
V.  Vincent,  2  Ves.  Jr.  204.)  It  may  be  an  en- 
dorsement on  a  note  (Hunt  v.  Hunt,  4  N.  H. 
434),  or  by  letter  (Morreliv.  Dickey,  1  Johns.  Ch. 
153).  Whatever  be  the  form  of  the  instrument, 
if  it  vests  no  present  interest,  but  only  directs 
what  is  to  be  done  after  the  death  of  the  maker, 
it  is  testamentary.  (Turner  et  aL  v,  Scott,  1  P. 
F.  Smith,  126.)  The  essence  of  the  definition  is 
that  it  is  a  disposition  to  take  effect  after  death. 
(Redfield  on  Wills,  5 ;  Turner  v.  Scott,  supra.) 
Nor  does  it  matter  if  the  person  intended  to 
make  a  note  instead  of  a  will.  If  he  used  lan- 
guage which  the  law  holds  to  be  testamentary, 
his  intention  is  to  be  gathered  from  the  legal  im- 
port of  the  words  he  employed.  (Idem.)  No 
formal  words  are  necessary  to  make  a  valid  will. 
The  form  of  the  instrument  is  immaterial  if  its 
substance  is  testamentary.  (Patterson  v.  Eng- 
lish, 21  P.  F.  Smith,  454  ;  see  also  Rose  v.  Quick, 
6  Cas.  225 ;  Frederick's  Appeal,  2  P.  P.  Smith, 
338.) 

-  This  instrument  is  in  writing.  It  is  signed  at 
the  end  thereof.  It  contains  no  admis^on  of 
indebtedness.  It  furnishes  no  evidence  of  a  debt. 
It  contains  no  promise  to  pay.  It  vested  no 
present  interest.  It  was  not  to  take  effect  until 
after  the  death  of  McCully.  In  the  mean  time  he 
could  revoke  it  at  his  pleasure.  It  therefore  pos- 
sessed all  the  essential  characteristics  of  a  will, 
and  was  undoubtedly  testamentary  in  its  charac- 
ter. 

Second.  The  6th  section  of  the  Act  of  8th 
April,  1833,  requires  that  a  will  "in  all  cases 
shall  be  proved  by  the  oaths  or  affirmations  of 
two  or  more  competent  witnesses."  The  Act 
does  not  require  them  to  be  subscribing  witnesses. 
(Jones  V.  Murphy,  8  W.  &  S.  295 ;  Carson's  Ap- 
peal, 9  P.  F.  Smith,  493.)  Although  the  body 
of  the  will  be  not  in  the  handwriting  of  the  tes- 
tator. (Weigel  V.  Weigel,  5  Watts,  486 ;  Gin- 
der  V.  Farnum,  10  Barr.  98 ;  Deer  u  Greenawalt, 
26  P.  F.  Smith,  254.)  It  may  be  proved  then 
by  competent  witnesses,  two  or  more  in  num- 
ber.    In  this  case  some  fifteen  witnesses  lestificd 
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to  the  authenticity  of  McCully's  signature. 
Among  the  number  was  Robert  D.  Clark,  the 
defendant  in  error.  It  is  claimed  that  he  was  in- 
competent If  so,  it  must  be  on  the  ground  of 
either  interest  or  policy.  The  first  section  of  the 
Act  of  15th  April,  1869,  declares,  "no  interest 
or  pplicy  of  law  shall  exclude  a  party  or  person 
from  being  a  witness  in  any  civil  proceeding." 
The  proviso  to  the  section,  after  wholly  excluding 
from  the  operation  of  the  Act  several  classes  of 
cases,  declares,  inter  alia,  the  Act  shall  apply  "in 
issues  and  inquiries  devisavit  vel  mon.^^  This 
was  an  issue  devisavit  vel  non.  It  was  the  very 
question  in  controversy.  It  is  then  just  the  case 
in  which  the  Act  of  Assembly  says  Clark  is  a 
competent  witness,  although  a  party  and  inter- 
ested. To  deny  this  is  to  disregard  the  specific 
terms  of  the  Act,  and  to  refuse  to  give  effect  to 
the  language  cited. 

It  was,  therefore,  held  in  Bowen  v.  Goranflo 
(23  P.  F.  Smith,  357),  that  one  who  was  a  ])arty 
to  the  issue,  and  both  executor  and  devisee  under 
the  will  in  controversy,  was  a  com|)etent  witness. 
A  careful  review  of  the  Act  confirms  us  in  the 
correctness  of  the  conclusion  at  which  we  then 
arrived.  We  do  not  see  how  effect  can  otherwise 
l)e  given  to  the  clause  in  question.  It  is  claimed, 
however,  that  this  construction  of  the  statute 
will  open  the  door  to  fraud  and  perjury.  It  may 
be  so.  It  is  possible  that  permitting  parties  to 
testify  in  any  case  has  caused  much  perjury.  The 
good  and  the  bad  in  this  world  are  very  much 
blended.  Many  an  Act  of  the  Legislature  may 
not  produce  unalloyed  good,  yet  we  must  give 
effect  to  its  provisions.  If  the  evil  preponder- 
ates in  obeying  its  mandates,  the  corrective  power 
is  lodged  in  the  Legislatare  to  modify  or  repeal 
what  tl^y  have  enacted. 

We  therefore  see  no  error  in  permitting  Clark 
to  testify.  The  evidence  in  favor  of  the  signa- 
ture being  McCnlly's  was  most  ani|)le  to  submit 
to  the  jury.  On  that  testimony  they  had  aright 
to  find,  as  they  did  find,  the  signature  to  be  genu- 
ine. 

Third.  The  learned  Judge  said  to  the  jury  there 
was  no  evidence  in  the  cano  of  want  of  testa- 
mentary capacity  in  James  McCnlly.  A  careful 
examination  of  the  testimony  leads  us  to  the 
same  conclusion.  He  appears  to  have  been  a 
man  of  plain  tastes  and  of  economical  habits. 
He  was  intelligent,  careful,  and  sagacious.  In- 
dustrious and  self  controlling,  he  hud  the  ability 
to  retain  as  well  as  to  make  property.  No  fool- 
ish bargains  ciiaracterized  his  condtict.  He  had 
a  vigorous  and  well-balanced  mind.  His  testa- 
mentary capacity  was  very  clear.  The  qnesiion 
whether  any  fraud  or  imposition  was  practised  on 
McCully ;  or  that  he  signed  the  paper  in  igno- 
rance of  its  contents;  or  that  some  one  wrote 
the  body  of  the  instrument  over  his  signature. 


and  without  his  knowledge  and  consent,  were  all 
fairly  submitted  to  the  jury;  The  burden  of 
proving  these  allegations  rested  on  the  party 
alleging  them.  If  he  signed  the  instrument,  tiio 
presumption  is  that  he  did  so  voluntarily,  with  a 
full  knowledge  of  its  contents. 

It  is  claimed,  however,  that  when  the  principal 
beneficiary  under  a  will  is  a  stranger,  having  no 
claims  from  relationship,  direct  proof  is  not  re- 
quired of  undue  influence  in  procuring  the  making' 
of  the  will.  In  support  of  this  view  Boyd  v.  Boyd 
(16  P.  F.  Smith,  283)  is  cited.  That  case,  how- 
ever, is  predicated  on  general  evidence  of  power 
exercised  over  a  testator  of  comparatively  weak 
mind.  If  the  mental  capacity  of  McCully  had 
been  impaired ;  if  he  had  become  weak  from  ago 
or  bodily  infirmity,  although  not  to  such  an  ex- 
tent as  to  destroy  his  testamentary  capacity,  it 
might  have  shifted  the  burden  of  proof  and  re- 
quired the  defendant  in  error  to  negative,  by  evi- 
dence, a  presumption  of  undue  influence.  It  is 
shown,  however,  that  McCully's  mental  capacity 
was  not  impaired.  He  had  not  become  weak 
through  age,  bodily  infirmity,  or  otherwise.  His 
mind  was  clear,  sUong,  and  discriminating.  His 
judgment  was  good  and  self-reliant. 

It  is  further  urged  that  Clark  occupied  a  semi- 
confidential  relation  to  the  testator,  growing  out 
of  the  fact  that  the  body  of  the  will  is  in  the 
handwriting  of  Clark;  that  this  is  a  suspicious 
circumstance  requiring  the  fullest  explanation. 
Granted.  Yet,  if  Clark  is  believed,  a  full  expla- 
nation was  given.  He  gave  a  minute  statement 
of  nil  the  circumstances  under  which  the  will  was 
prepared. 

The  Court  said  substantially  to  the  jury  that 
while  the  facts  proved  did  not  create  any  legal 
presumption  against  the  genuineness  of  the  in- 
strument, yet  I  hey  were  cnlenlated  to  excite  sus- 
picion, and  made  it  their  duty  to  be  vigilant  and 
careful  in  examining  the  evidence  in  support  of  the 
genuineness  of  the  instrument,  and  not  to  recog- 
nize it  as  McCully's  will  unless  it  had  been  fairly 
and  satisfactorily  established  by  the  evidence. 
The  jury  were  thus  cautioned  and  warned — cau- 
tioned to  examine  carefully  all  the  evidence  cast- 
ing any  suspioion  on  the  will — and  warned  against 
disregarding  those  facts  on  insnfljcient  evidence. 

As  bearing  on  the  question  of  the  absence  of 
imposition  on  the  testator,  it  was  relevant  to 
show  that  he  possessed  a  large  estate  and  died 
worth  from  one  and  a  quarter  to  one  and  a  half 
millions  of  dollars;  that  he  had  neither  wife  nor 
child;  and  that  his  relations  with  Clark  were  of' 
an  intimate  business  and  social  character.  In 
the  absence  of  persons  having  strong  natural 
claims  on  McCully's  bounty,  he  might  more  rea- 
sonably have  donated  a  small  portion  of  his  large 
estate  **  to  commemorate  the  long  friendship  ex- 
isting bctweuu"  them. 
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When  a  witness  is  called  to  prove  a  signature 
from  Lis  knowledge  of  the  handwriting  of  the 
alleged  signer  and  not  from  having  seen  the 
particular  signature  written,  we  think  the  better 
rule  is  to  permit  the  witness  to  be  cross-examined 
ns  to  his  means  of  knowledge  before  he  testifies 
as  to  the  genuineness  of  the  signature  in  ques- 
tion. The  Court  departed  from  this  rule  in  the 
case  covered  in  the  first  assignment,  but  the 
plaintiff  in  error  sustained  no  injury  thereby. 
The  subsequent  cross-examination  showed  the 
witness  to  be  fully  qualified  by  his  previous 
knowledge  to  state  his  belief  in  the  authenticity 
of  the  signature. 

We  think  the  learned  Judge  ruled  all  the  legal 
questions  substantially  correctly,  and  we  discover 
no  good  reason  for  disturbing  the  judgment, 
therefore — 

Judgment  aiBrmed. 

Opinion  by  Mercur,  J.  Paxson  and  Shars- 
WOOD,  J  J.,  dissent. 

I  doubt  as  to  the  question  of  interpretation  of 
the  Act  of  18(:9,  as  decided  in  the  case  of 
Gorauflo. — Aonew,  C.  J. 

Dissenting  opinion  by  Paxbon,  J. 

I  dissent  from  the  opinion  and  judgment  of  a 
majority  of  the  Court  in  this  case  lor  the  follow- 
ing reasons: — 

1.  That  the  paper  in  controversy  is  not  a  tes- 
tamentary writing.  It  is  an  instrument  for  the 
payment  of  money,  and  was  delivered  by  Mr. 
McCully  in  his  lifetime  to  the  person  in  whose 
favor  it  was  drawn.  Had  it  remained  in  the 
possession  of  McCully  until  after  his  death,  it 
might  possibly  have  been  proved  as  a  testa- 
mentary paper,  but  its  delivery  rendered  it  irre- 
vocable, and  it  became  a  writing  obligatory  for 
the  ])ayment  of  money.  As  such  it  is  within  the 
rule  in  Mack^s  Appeal  (18  P.  F.  S.  231),  from 
w:hich  case  I  do  not  think  the  present  one  can  be 
distinguished.  As  between  the  parties  the  seal 
imported  consideration.  lu  the  absence  of  fraud 
or  duress  it  is  conclusive. 

2.  Even  if  a  testamentary  paper,  it  was  not 
sufficiently  proved.  Clark  drew  llie  pa|>er  him- 
self by  which  he  was  to  be  directly  benefited  to 
the  extent  of  seventy-five  thousand  dollars.  For 
this  purpose  he  occupied  a  confidential  relation 
to  the  testator,  and  under  the  authority  of  Boyd 
V.  Boyd  (16  P.  F.  S.  263)  it  was  not  enough  to 
prove  the  iormnl  execution  of  the  will.  1 1  should 
liave  been  shown  that  it  was  read  over  to  the 
testator;  that  ke  knew  what  he  was  signing,  and 
that  it  was  the  exercise  of  his  free  will.  On  the 
contrary,  it  appeared  that  the  paptr  was  not 
read  over  to  him  ;  that  Clark  withheld  from  him 
the  fact  that  ALr.  Cowan  had  advised  him  (Clark) 


that  it  would  operate  as  a  will.  This,  coupled 
with  the  fact  that  the  paper  commenced  with  the 
words  "Know  all  men  by  these  presents,"  and 
that  it  had  nothing  upon  its  face  to  indicate  to 
the  mind  of  an  unlearned  man  that  it  was  a  will, 
or  intended  to  operate  as  such,  in  my  judgment 
brings  the  case  clearly  within  the  rule  of  Boyd  v. 
Boyd.  I  will  observe  further,  that  while  the 
admission  of  Clark  as  a  witness  to  sustain  the 
alleged  will  was  not  error  under  tbe  authority  of 
Bowen  v.  Goranflo  (23  P.  F.  S.  357),  the  gravity 
of  this  issue  would  have  justified  the  Court  in 
recousidering  that  case  and  the  proper  construc- 
tion of  the  Act  of  15th  April,  1J569  (P.  L.  30). 
It  is  possible  the  exception  in  the  conclusion  of 
said  Act  had  not  been  fully  weighed,  particularly 
the  words  "respecting  the  right  of  such  deceased 
owner,  between  parlies  claiming  such  right  by 
devolution  on  the  death  of  such  owner."  It  does 
not  appear  that  any  question  respecting  theright 
of  the  deceased  owner  was  before  the  Court  iu 
Bowen  u.  Goranflo,  nor  do  I  see  how  any  such 
question  could  arise  in  an  issue  devisavil  vel  non. 
But  I  am  not  prepared  to  say  that  it  is  impossi- 
ble, and  when  such  question  shall  arise,  the  ex- 
ception in  the  Act  would  apply,  and  the  parties 
would  be  competent  witnesi-es.  This  view  would 
preserve  the  Act  as  a  whole,  and  avoid  what  I 
cannot  but  regard  as  a  great  evil.  It  is  not  too 
much  to  say,  that  no  one  probably  comprehended 
when  the  Act  was  passed,  or  Bowen  t?.  Goranflo 
decided,  that  such  results  would  follow.  While 
I  would  sternly  apply  the  maxim  stare  decitsis  iu 
all  questions  affecting  rules  of  property,  a  decision 
upon  a  recent  Act  of  Assembly  in  relation  to  a 
mere  question  of  evidence,  might  well  have  been 
reviewed  under  the  circumstances. 

This  decision  can  hardly  fail  to  startle  not  only 
the  profession,  but  the  community  also.  It  ia 
now  the  law  of  Pennsylvania,  that  where  a  man 
produces  a  will,  written  by  himself,  without  sub- 
scrilnng  witnesses,  and  wholly  iu  his  own  favor, 
purporting  to  be  signed  by  a  wealthy  old  man 
who  is  a  stranger  to  his  blood,  he  is  not  only  a 
competent  witness  to  sustain  the  will  and  prove 
the  vital  fact  of  fts  execution,  but  that  proof  is 
not  rtqiiirtd  to  show  that  the  paper  was  read 
over  to  the  testator,  or  that  he  knew  the  charac- 
ter of  the  instrument  he  was  signing;  I  think  it 
may  be  sustained  even  when  it  appears  affirma- 
tively that  it  was  not  read  over  and  ex})1ained  to 
the  testator;  and  that  the  paper  itself  was  of 
such  a  character  as  to  convoy  to  the  mind  of  an 
unlearned  man  not  even  a  suggestion  of  its  real 
purport. 

I  concur  in  this  dissenting  opinion. — Geo. 
Sdarswood. 

On  motion  of  the  plaintiff  in  error  for  a  re- 
argument  of  the  cause,  the  Court  (AlEECUft  and 
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GN)RDON,  JJ.,  dissentiug),  on  Juiiaary  31,  1876, 
ordered  a  re-argument  "upon  the  single  question 
of  the  competency  of  Rol)crt  D.  Clark  as  a  witness 
in  his  own  behalf  ou  the  trial  of  the  issue  in  the 
Conrt  below." 

The  case,  accordingly,  cnrae  on  for  a  re-argu- 
ment on  November  2,  1876. 

John  H.  Hampton  (with  whom  was  John 
Dalzell  aud  Tho9,  M.  Marshall) ,  for  plaintiff  iu 
error. 

If  the  issue  below  had  been  tried  prior  to  the 
Act  of  April  15,  1869,  it  is  conceded  that  Clark 
would  have  been  an  inconipelent  \^itne8s  in  his 
own  behalf.  This  Act  is  to  be  construed  strictly, 
as  it  is  in  abrogation  of  the  principles  of  the 
common  law. 

Mr.  Justice  Mbrcur,  in  delivering  the  opinion 
of  the  majority  of  this  Cfturt  in  this  case,  when 
treating  of  the  question  of  Clark's  competency, 
says :  "This  was  an  issue  devimcit  vet  non.  It 
was  the  very  question  in  controversy.  It  is, 
then,  just  the  case  in  which  the  Act  of  Assembly 
says  Clark  is  a  competent  witness,  although  a 
party  and  interested.  To  deny  this  is  to  disre- 
gard the  s)X)cific  terms  of  the  Act,  and  refuse  to 
give  effect  to  the  language  cited.*' 

If  there  was  no  more  iu  the  Act  than  cited,  the 
conclusion  would  be  correct,  bnt  the  opinion 
wholly  ignores  the  qualifications  attached  to 
those  made  com  peten t.  The  issues  and  inquiries, 
whether  devisavil  vet  non  or  others,  in  which 
the  witness  is  competent,  must  resptct,  (1)  the 
right  of  the  deceased  owner ;  (2)  which  rijrht  the 
"parties"  roust  be  contending  about;  (3)  that 
they  all  claim  it  in  the  contest  b^  devoluiion  on 
the  death  of  the  owner. 

Here  Clark  was  a  stranger,  and  could  not 
take  by  devolution — that  ia,  by  operation  of 
law,  and  is  carefully  excluded  by  the  very  words 
of  the  statute.  There  was  no  "right  of  the 
owner"  to  be  tried  in  which  he  had  an  interest 
either  by  devolution  or  otherwise.  He  was  seek- 
ing to  prove  the  existence  of  a  testamentary 
paper,  a  mode  of  conveyance,  its  execution,  con- 
tents, and  delivery  to  him  by  McCully. 

This  provision  of  the  Act  is  reasonable,  and 
in  accordance  with  its  general  intent  to  secure 
equality.     It  seals  the  lips  of  the  living  in  a  con- 
troversy as  to  the  rights  claimed  directly  from  the 
dead,  and  opens  the  months  equally  of  both  par- 
ties when  the  controversy  must  be  unaffected  by 
the  dead  roan's  testimony  were  he  living. 
Diehl  ».  Ewing,  15  Sra.  3-0. 
Gygi-r'a  Appeal,  24  Sm.  48. 
Haima  v,  Wray,  27  Km.  27. 
Tioga  Co.  V,  South  Cre^k  'iownsbip,  25  Sm,  437. 
Eshelman's  Appeal,  24  Sm.  '.S. 
Kama  r.  Tanner,  IG  Sm.  297. 

The  case  of  Boweu  v.  Goranflo  (23  Sm.  357) 
differs  cs.seutiuJly  from  the  one  at  bar.  The  in- 
quiry there  weut  to  the  fouudaliou  of  the  de- 


cedent's right,  to  her  capacity  to  devise ;  the  issne 
was  between  parties  claiming  a  right  by  devolu- 
tion, thus  uniting  the  two  conditions  precedent 
to  competency.  Here  do  right  of  McCully  is 
called  in  que&tion.  His  allogtd  act  is  itself  de- 
nied. Here  only  the  defendants  take  by  devolu- 
tion, while  the  plaintiff  stands  in  an  adversary 
relation,  claiming  against  the  law  and  its  pre- 
sumptions by  reason  of  something  that  occurred 
between  him  and  the  dead  man  whose  lips  are 
forever  silent 

M.  W,  Acheson,  contra. 

The  Legislature,  by  the  Act  of  1869,  made  a 
radical  change  in  the  law  of  evidence.  The 
general  intention  was  to  make  parties  and  per- 
sons in  interest  com|)etent  witnesses  in  all  civil 
proceedings.  The  rule  is,  that  the  Court,  in  deal- 
ing with  a  statute,  will  give  effect,  if  possible,  to 
the  general  intent,  and  the  interpretatiou  shall 
favor  that  end. 

United  States  v.  Dickson,  15  Peters,  1'  5. 

The  exception  clause  of  the  Act  embraces  two 
classes  of  cases  :  ( 1 )  issues  devisavit  vel  von ; 
and,  (2)  other  issues  and  inquiries.  The  con- 
cluding words,  **  respecting  the  right  of  a  de- 
ceased owner,"  etc.,  rtfer  not  to  the  first,  bnt  the 
second ;  and  leai^e  it  clear  that  the  Legislature's 
intention  was  that  the  parties  to  issues  devisavit 
vel  non  should  be  competent  witnesses. 

The  counsel  for  plaintiff  in  error  say  that 
"devolution"  in  the  statute  means  the  transmis- 
sion of  the  estate  of  a  deceased  owner  to  his  heirs 
or  next  of  kin  by  simple  operation  of  law.  If 
this  be  so,  the  word,  as  used  in  the  Act,  is  inap- 
plicable to  issues  devisavit  vel  non.  It  is  impos- 
sible that  both  parties  in  such  ibsues  should  claim 
by  devolution,  if  the  word  means  as  the  other 
side  contends.  If  all  parties  claim  by  simple 
operation  of  law,  there  could  be  no  contest  about 
a  will. 

The  counsel  for  plaintiff  seem  to  claim  that  the 
proviso  applies  only  to  issues  devisavit  vel  non 
between  parties  who  are  the  heirs  of  the  deceat^erl 
owner,  aud  who  would  take  his  estate  under  the 
intestate  laws  if  the  decision  should  be  against 
the  alleged  will.  Bnt  the  Act  nowhere  speaks  of 
ancestor,  heirs,  or  next  of  kin.  How  can  the 
word  **  parlies"  be  cut  down,  and  made  to  mean 
a  particular  class  of  claimants?  The  Act  does 
not  hint  at  a  classification,  nor  are  the  litigants 
any  the  more  on  an  equal  footing,  because  they 
are  all  heirs  to  the  deceased  owner. 

In  the  case  of  Boweu  v,  Goranflo  (23  Sm.  357), 
the  inquiry  did  not,  as  alleged,  go  '*  to  the  foun- ' 
dation  of  the  decedent's  right,  to  her  capacity  to 
devise."  It  was  an  issue  devisavit  vel  non,  in 
which  the  alleged  will  was  assailed  on  the  ground 
that  it  was  procured  by  the  undne  influence  and 
I  fraud  of  Gorai.flo,  who  was  a  devisee  under  the 
.  contested  paper.     The  sau^e  objcctiou  wus  made 
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to  bis  competencj  as  was  made  to  Clark's,  and 
for  the  same  reason.  Under  the  intestate  laws 
Goran flo  would  have  taken  no  share  of  the  de- 
cedent's estate.  He  took  wholly  as  devisee,  and 
yet  he  was  adjudged  a  competent  witness  in  his 
own  behalf  in  an  issue  devisavit  vel  non  between 
himself  and  the  surviving  husband  of  the  de- 
cedent. 

Jan.  8, 1877.  The  Court.  The  Judges  of  the 
Court  being  equally  divided  in  opinion,  the 
former  judgment  of  affirmance  is  reaffirmed. 

P£a  Curiam.     Wiluams.  J.,  absent. 


Jan.  '75, 13.  Feb.  13  and  14,  1877. 

Security  Life  Insurance  and  Annuity  Co.  v. 

EUiott. 

Life  insurance — Condition  precedent  in  policy, 
waiver  of — Principal  and  agent — Evidence — 
Admissibility  of, 

A  policy  of  life  insnranoe  required  payment  of  a 
premiuiu  in  cash  on  a  day  certain.  The  a^eut  accepted 
the  note  of  the  insured  in  lien  of  cash.  Tlie  note 
inatnred  and  was  dishonored.  The  insured  died,  the 
premium  being  nnpaid,  otherwide  than  Ly  the  dia- 
huuored  note. 

//r/rf,  that  the  qoeBtion  whether  the  note  was  ac- 
cepted as  an  absolute  or  a  conditional  payment  of  the 
preminm  was  one  of  fact  for  the  Jury. 

Heldf  farther,  that  although  the  rights  arising  from 
the  contract  were  nnalterably  fixed  by  tlie  death  of 
the  insured,  evidence  of  pnhitequent  acts  and  declara- 
tions was  admissible  to  interpret  previous  acts  of  the 
parties. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
del[>hia  County. 

Debt  by  Victoria  II.  Elliott  against  The 
Security  Life  Insurance  and  Annuity  Company, 
upon  a  life  insurance  policy,  dated  October  6, 
1871,  on  the  life  of  J.  T.  Elliott,  the  plaintiff's 
husband.  The  policy,  which  was  set  forth  in  the 
narr. ,  contnined  a  clause  providing  that  on  failure 
by  the  insured  to  pay  promptly  the  quarterly 
jjreraiuras  due  respectively  on  the  fifth  day  of 
January,  April,  July,  and  October  of  each  year, 
the  policy  should  cease  and  determine.  Plea, 
nil  debet. 

At  the  trial  the  plaintiff  put  in  evidence  the 
policy  of  insurance  and  receipts  of  the  company 
for  premiums  paid,  dated  respectively  January  5, 
April- 5,  July  6,  and  October  6,  1872.  The  re- 
ceipts were  all  made  out  on  the  printed  forms  of 
the  company.  That  of  October  5,  was  as  fol- 
lows ^— 


Loan.     .     .     . 

Ca»h  quarterly 
lut.  ou  two  loans  . 

$ 

52.19 
12.10 

Total  .     .     . 

§J4.35 

Received  amount  as 
above  this  5th  day  of 
October,  1872. 

By  E.  WiLLiTS. 


Security  Life  Insurance  and 

Annnity  Company. 
New  York,  October  5,  1872. 

Received  (as  per  margin) 
premium  and  dut'S  on 
Policy  No.  31,G38,  in  full 
for  insuring  the  life  of  J. 
T.  Elliott  to  January  5, 
1873,  but  this  receipt 
shall  not  be  valid  or  in 

.    force   until    payment   is 

made,  as  indicated  in  the 

margin,  and  this  receipt 

countHrsigued  by 

William  F.  Wariso, 

Assist.  Secretary. 

Ezra  Willits, 

Agent  at  Phila.,  Pa. 

Evidence  was  also  produced  of  the  death  of  J. 
T.  Elliott  on  November  13,  1S72,  and  of  dtie 
service  of  notice  thereof  on  the  defendant  The 
pin  in  tiff  then  rested. 

The  defendant  called  E.  Willits,  its  Philadel- 
phia agent,  who  testified  substantiallj  as  follows : 
"On  October  6,  1872,  Elliott  came  to  my  office 
and  said  he  could  not  pay  the  premium  then  due, 
he  wanted  time.  I. told  him  I  would  pive  him 
20  days,  and  hold  him  insured  that  length  of 
time.  He  then  gave  me  his  note  for  the  amount 
due,  payable  in  twenty  days.  (Note  put  in  evi- 
dence). At  the  same  time  the  receipt  was  exe- 
cuted for  the  same  amount  as  the  note.  The  note 
has  never  been  paid.  On  October  28th,  the  day 
when  it  became  due,  Elliott  said  he  couldn't  meet 
payment,  he  wanted  a  few  more  days.  I  told 
him  that  if  he  took  them  it  was  at  his  own  risk, 
lie  did  not  want  the  note  to  go  to  protest,  and, 
at  his  request,  I  went  to  bank  and  stopped  the 
protest  On  November  12th  or  13lh  he  came 
again  to  my  office  and  asked  where  the  note  was. 
I  told  him  it  was  in  bank.  On  leaving  he  said, 
*I  shall  find  the  note  in  bank  V  and  I  replied, 
*  Yes,  unless  you  have  taken  it  out,  it  is  there.' 
I  never  saw  Elliott  again."  Cross-examined: 
'*0n  tlie  evening  of  November  14th,  I  wrote  a 
note  to  Elliott,  not  knowing  that  *he  was  then 
dead." 

The  plaintiff  then  offered  in  evidence  the  fol- 
lowing letter  as  part  of  the  res  gesfse,  as  an  in- 
terpretation of  Willits's  own  act,  to  contradict 
him  as  to  his  construction  of  the  transaction 
with  Elliott,  and  to  show  that  he  did  not  disclose 
the  whole  affair: — 

Philadklphia,  November  14, 1872. 
Mr.  J.  T.  Elliott  : — 

Dear  Sir:  1  have  just  been  to  bank,  ezpeoling  to 
find  ihe  auionnt  of  your  note  to  my  credit.  It  was 
not,  and  1  drew  the  note  from  the  bank,  and  it  ia  now 
iu  my  poifRession. 

What  shall  I  report  to  the  Company — the  policy 
lapsed  or  otherwise  f  Yours, 

B.  WiLLiTs,  per  H.  J.  W. 

Objections  admitted;  exception. 
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The  plaintiff  in  rebuttal  offered  to  prove  bj 
ITenrj  Wheeler,  the  executor  of  the  deceased, 
that,  as  such  executor,  he  called  upon  Willits  the 
day  after  £lliott's  death,  and  tendered  him  the 
amount  of  the  note,  and  that  WHlits  replied  that 
be  had  not  the  note  with  him,  and  that  he  would 
pnj  nothing  until  he  had  received  instructions 
from  the  company.  Objection ;  admitted ;  excep- 
tion. 

The  defendant  presented,  inter  alia,  the  follow- 
\x\ff  points  :  (3)  The  evidence  cf  the  case  wholly 
fails  to  show  payment  of  the  premium  whi9h  fell 
due  Oct  6,  1872.  Such  payment  was  a  condition 
precedent  to  a  continuinpf  liability  upon  the  policy; 
for  this  reason  the  verdict  must  be  for  defendant 
Answer,  Refused.  (4)  Payment  by  promissory 
note,  the  note  itself  being  overdue  and  nnpaid  at 
the  time  of  the  death  of  the  party  insured,  is  not 
a  valid  and  sufficient  payment  to  continue  the 
policy  in  force  and  sustain  this  action  for  the  re- 
covery of  its  amount,  and  therefore  the  verdict 
must  be  for  the  defendnnt.  Answer,  '*  1  negative 
this  point  and  I  reserve  the  question  of  hnv  aris- 
ing npon  It     The  fact  itself  is  midisputed." 

The  Court  (Lynd,  J),  aTter  charging  the  jury 
that  the  main  question  for  their  decision  was 
whether  Willits  accepted  Elliott's  note  of  October 
5,  1S72,  as  an  absolute  payment  of  the  premium 
then  due,  or  npon  the  understanding  that  it  was 
only  to  become  such  when  the  note  was  actually 
paid,  said,  inter  alia^  in  commenting  on  the  evi- 
deuce:  '*TIie  receipt  is  tiie  ordinary  receipt  of 
the  company,  and  rather  operates  the  other  way ; 
that  is,  against  the  theory  of  Mr.  Willits.  It  is 
evidence  of  intention  to  take  the  note  unquali- 
fiedly. .  .  .  The  note  was  never  tendered  back  to 
Elliott  You  may  consider  this.  You  may  con- 
sider this  fact,  and  give  it  its  force." 

Verdict  for  the  plaintiff  for  $10,526.07. 

Judgment  was  entered  in  favor  of  plaintiff  on 
the  reserved  point,  and  thereupon  judgment  on 
the  verdict  A  rule  for  a  new  trial  was  dis- 
charged by  the  Court  (reported  1  Weekly 
Notes,  121)! 

The  defendants  took  this  writ,  assigning  for 
error  the  admission  of  the  testimony  excepted  to, 
the  answers  to  points,  and  the  portions  of  the 
charge  quoted. 

J,  Q.  Hun  sicker  and  C.  S.  Patterson,  for 
plaintiff  in  error. 

Paymeut  of  the  premiums  on  the  dates  stipu- 
lated was  a  condiliou  preccueut  to  a  recovery 
upon  the  policy. 

R(^erts  V.  Ins.  Co.,  1  Bigelovr  Ins.  Cas.  634. 
Simpson  v.  Ins.  Co.,  2  Id.  497. 
Roberts  v,  lus.  Co.,  2  Id.  141. 
MuAllisterv.  Ins.  Co.,  1  M.  292. 
Baker  ».  ins.  Co.,  43  N.  Y.  283. 
IMtt  V.  Berkshire  Ins.  Co.,  1  Big.  284. 
Idutnal  B^nf^fli  Life  Ins.  Co.  v.  Ruse,  Id.  83. 
Want  r.  Bluut,  2  Id.  201. 


Acey  V.  Fernie,  Id.  266. 

Pritchard  v.  Ins.  Co.,  Id.  544. 

Want  €t  al.  v.  Blunt  et  a/.,  12  East.  183. 

Acre  V,  Fernie,  7  M.  &  W.  151.     (1  Big.  19,  S.  C, 

2  Id.  266.) 
Beadle  ».  Ins.  Co.,  3  Hill,  161 ;  S.  C,  2  Bi(?.  143. 
Howel  V,  Knickerbooker  Ins.  Co.,  2  Big.  132. 

A  creditor's  receipt  of  his  debtor's  promissory 
note  is  never  presumed  to  be  an  absolute  payment 
of  the  original  debt ;  it  becomes  such  only  when 
the  note  is  paid,  unless  a  different  understand- 
ing of  the  parties  is  shown. 

Cumber  v,  Wayne,  1  Sm.  Lpad.  Caf.  457. 

Lays  V.  McClurg,  4  Walts,  452. 

Weakly  v.  Bell,  9  Id.  273. 

Darlington  r.  Gray,  5  Wh.  437. 

Dougherty  v.  Hunter,  4  Sm.  382. 

An  agent,  unless  expressly  authorized  to  do  fo, 
has  no  power  to  waive  the  rights  of  his  j)rincipaL 
Evidence,  therefore,  of  any  act  of  his  cannot  be 
admitted  to  prove  a  waiver,  unless  it  is  shown 
that  such  act  was  ratified  by  the  principal.  Un- 
der this  rule  Willits's  letter  of  April  14  was  clearly 
inadmissible. 

Bonton  v,  Ins.  Co.,  1  Bigelow,  51. 

Hodsdon  r.  Ins.  Co.,  Id.  218. 

Story  on  Agency,  §  134. 

Stephens's  Digest  of  Evidence,  24. 

Roscoe  on  Evidence,  29. 

I'hillips  on  Evidence,  183,  note  81. 

Helyear  v,  Hawke,  5  Eap.  72. 

Langhom  v.  Allnut,  4  Tannt.  511. 

Kirkstall  Brewery  v,  FurnetiS  R.  W.,  L.  E.,  9  Q. 
B.  4G8. 

Packet  Co.  v.  Clongh,  20  Wall.  640. 

Ins.  Co.  r.  Mahone,  21  Id.  157. 

Ht>ugh  V,  Doyle,  4  R.  294. 

Patton  r.  Kliiniesinuer,  1  C.  394. 

Fawcett  v.  Bigley,  9  Sm.  413. 

The  letter  does  not  contradict  Willits's  testi- 
mony. If  the  note  had  been  paid,  Willits  could 
not  have  suggested  that  the  policy  had  "lapsed." 
If  the  premium  was  not  )>aid,  it  was  natural  that 
Willits  should  desire  to  give  Elliott  a  chance  to 
revive  the  policy ;  but  his  ignorance  of  the  law 
cannot  convict  him  of  inconsistency  in  his  tes- 
timony. 

Wheeler's  testimony,  relating  to  matters  sub- 
sequent to  the  death  of  tiie  insured,  was  also  ir- 
relevant and  totally  inadmissible,  for  the  rights 
and  relations  of  the  parties  were  nnalterably  fixed 
by  such  death. 

Ko  duty  rested  upon  Willits  to  tender  the  note 
back  to  Elliott  on  the  latter's  failure  to  |)ny  it 
when  due,  and  therefore  no  legal  consequence 
could  flow  from  his  omission  so  to  do.  Thrro 
was  error  in  the  language  of  the  charge,  in  so  far 
as  it  asserted  or  implied  the  contrary. 

B.  H,  Brewster  and  i?.  M.  Schick,  contra. 

Whether  there  was  an  extension  of  twenty 
dajs  or  an  unqualified  payment  of  the  premium 
by  the  note  was  the  very  question  at  issue.  Its 
decision  by  the  jury  established  necessarily  both 
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the  waiver  of  the  ageut  and  liis  authority  to 
waive. 

The  letter  of  April  14  was  not  relied  upon  to 
establish  the  waiver  of  a  cash  payment  of  pre- 
mium ;  it  was  oflTered  merely  in  interpretation  of 
Willits's  previous  acts,  and  to  contradict  him  as 
to  his  construction  thereof,  and  for  these  pur- 
poses it  was  admissible  without  showinpc  its  rati- 
fication by  the  company.  So  with  Wheeler's 
testimony,  which  was  offered  to  show  that  after 
Willits  knew  of  Wliott's  death,  he  did  not  at  first 
pretend  that  the  policy  had  lapsed. 

Forfeitures  are  not  favored  by  the  law,  and  are 
strictly  construed. 

March  5,  187  T.  The  Coubt.  The  only  ques- 
tions in  tins  case  depended  upon  matters  of  fact. 
Was  the  note  at  twenty  days  tnken  in  payment  of 
the  premium  due  on  the  policy  ?  Was  there  any 
agreement  at  the  time  that  the  policy  should  be 
extended  for  the  term  of  the  credit  in  the  note, 
and  in  case  of  its  non-payment  the  policy  should 
fall  ?  These  matters  were  fairly  submitted  to  the 
jury,  and  decided  by  them  in  favor  of  the  i>laintiff. ' 
That  fixed  the  liability  of  the  defendant,  there 
being  no  other  questions  made  upon  the  policy. 
We  discover  no  error  in  the  bills  of  exception. 

Per  Curiam.  Judgment  aOrmcd.  Williams, 
J.,  absent. 


Ocu  &  Nov.  '76,  25.  Nov.  20. 1876. 

Ueyers  v.  The  CommozLwealtlL 

Criminal  law — Murder  in  first  degree — Drunk- 
enness— Insanity — Degree  of  proof  required — 
Reasonable  doubt — Errors  and  appeals — Act 
IbFeb  1870,  *'Sch€ep2)e  Act''— Whether  doubt 
in  the  minds  of  bupreme  Court  as  to  exis/ence 
of  an  intention  to  kill,  is  a  ground  of  rever- 
sal— Right  of  prisoner  to  have  the  jury  in- 
structed upon  every  question  of  law  raised  by 
the  evidence — Special  request  to  charge  upon 
a  particular  point  not  esssential  in  trials  for 
murder  in  the  first  degree. 

When  upon  &  trial  for  a  crime  the  dpf«nre  of  in- 
sanity is  Set  up,  tUe  bardou  rcsti  npou  tlie  prisoner 
of  proving  hU  abnormal  condition.  B:it  he  is  not 
r»'quired  to  produce  proof  which  ehall  satisfy  the  jury 
beyond  t^  reasonable  doubt.  The  evidence  need  only 
be  sathfnctort/,  and  the  conclusion  piich  &d  fairly  resuits 
from  a  prepouderauce  of  the  evideuue. 

A  prisoner  was  tried  for  mnrder  in  the  first  d»*gre*», 
j»Tid  pl<'ad««l  insanity.  Tlie  Court  beh>w  cliar^'ed  the 
ju.y  tliiit  before  they  acquitted  on  that  gronnd  tlipy 
iiiu.-<t  lie  satisfied,  "beyond  a  rea^onab!e  doubt,"  tliat 
tlie  prisoner  was  insane  at  the  time  the  act  was  com- 
mittid.  The  prigouer  was  convicted  of  murder  in  the 
first  degree. 

Held,  that  the  oharpe  of  the  Conrt  was  too  strinj^pnt  i 
and  tliiew  tlie  j)rirtonHr  on  a  degree  of  proof  be/ond  i 
the  legal  measure  of  Lis  defence.  1 


What  is  "reasonable  doubt,''  and  what  is  "satis- 
factory proof,"  considered. 

Quaere,  Wher?  a  pri.HOQer  has  been  convicted  of 
mnrder  in  the  first  degree,  and  sentence  pronounc***! 
thereon,  whether,  under  the  Act  of  1870,  commonly 
called  the  "Schceppe  Act,"  a  donbt  in  the  minds  of 
the  Supreme  Court  of  the  existence  of  an  intention  to 
kill  will  be  a  ground  of  reversal. 

Per  Agnbw,  C.  J.  "Where  a  jury  who  hear  the  wit- 
nesses and  observe  their  conduct  take  the  darker  view 
and  believe  the  intent  1o  kill  existed,  and  in  this  view 
are  sustained  by  the  Court  below,  it  is  a  nice  question 
how  far  our  views  of  the  evidence  should  prevail  to 
grant  a  new  trial. 

Per  Paxsox,  J.  It  is  the  duty  of  a  Judce,  trying  & 
man  for  his  life,  (o  charge  fully  upon  the  law  as  appli- 
cable to  the  facts,  without  regard  to  the  points  pre. 
sented  by  counsel.  The  prisoner  has  the  riiiht  to 
ha^e  the  jury  properly  instructed  up  n  every  question 
of  law,  le;;  tiniately  raised  by  t!»e  evidence,  and  this 
ri^ht  he  cannot  waive,  nor  can  his  counsel  do  so  lor 
him. 

Error  to  the  Ojer  and  Terminer  of  Allegheny 
County. 

Frederick  Meyers  wns  tried  at  March  Session, 
1876,  in  the  Oyer  and  Terminer  of  Allegheoj 
County,  under  an  indictment  for  the  murder  of 
Aujrustns  Dorn,  alias  "United  States  Baker." 
at  Pittsburgh,  on  Feb.  29, 1876.  Death  rcsulittl 
from  Meyers  having  thrust  a  poker,  heated  to  a 
**  white  heat,"  into  the  groin  of  the  deceased  and 
thence  upwards  into  the  al)dominal  cavity. 

The  material  facts  disclosed  on  the  trial  were 
as  follows:  At  the  time  of  the  infliction  of  iho 
injury,  Meyers  kept  a  drinking-saloon  on  Third 
Avenue  in  Pittsburgh,  and  Dorn  lived  with  him 
upon  friendly  terms  as  a  sort  of  man  of  all  work, 
doing  various  chores,  etc.,  for  his  board.  Both 
were  hard  drinkers,  and  some  two  weeks  before 
this  time,  Meyers  had  an  attack  of  mania-a-potu, 
the  effect  of  which  was  F^tiil  present  with  him,  as 
he  drank  on  unrestrainedly.  And  two  days  prior, 
he  bought  a  couple  of  bottles  of  rat-poison,  anU 
drank  the  whole  of  one  bottle,  with  the  apparent 
object  of  terminating  his  existence.  ^  A  physiciau 
was  called  in,  and  he  was  afforded  some  relief, 
but,  for  the  next  few  days,  he  lay  about  the  house, 
suffering  not  only  from  the  effect  of  the  poison 
that  he  had  taken  but  also  from  the  bad  liquor 
he  had  and  was  still  indulging  in.  And  8uch 
was  his  condition,  physically,  at  the  time  ho  in- 
flicted the  injury  on  Dorn.  A  number  of  wit- 
nesses testified  to  their  belief  in  the  prisoner's 
insanity,  both  on  the  day  of  the  act  and  previous 
thereto,  most  of  them  ap*eeingthat  such  i  isaiiity 
was  owing  to  the  combined  effects  of  liquor  and 
ratpoison,  and  that  in  consequence  thereof  his 
mind  became  weakened  and  simple. 

On  themorningofthedayon  which  the  wound- 
ing took  place,  Meyers  and  Dorn  had  some  slight 
allercaiion  concerning  a  watch  and  chain  which 
the  former  accused  Dorn  of  stealing,  but  u^>ou 
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Dorn  's  returning  the  watch,  the  trouble  apparen  t  ly 
passed  awaj.  Both  drank  copiously  during  the 
day,  neither  eating  anything,  Dorn  lying  on  a 
settee  in  the  bar-room  most  of  the  time,  and 
Meyers  only  rising  from  his  bed  to  drink,  and 
returning  immediately  thereto.  Late  in  the  after- 
noon Meyers  got  up  and  played  a  game  of  .casino 
with  a  woman  residing  in  the  house.  During 
the  game,  Dorn  came  in  and  picked  up  the 
woman's  cards,  whereupon  Meyers  told  him  to 
let  them  alone  and  threw  a  glass  of  water  into 
bis  face,  but  without  much  feeling  being  evinced 
on  either  side.  Meyers  returned  to  bed,  but 
about  7  o'clock  again  got  up,  came  down  into 
the  bar-room,  and,  after  rousing  Dorn  and  telling 
liira  to  get  up  as  he  wished  to  lie  on  the  settee 
himself,  went  to  the  stove  in  the  room,  picked 
up  a  small  fire-poker,  put  it  into  the  fire  for  a 
few  moments  until  its  point  was  white-hot,  when, 
advancing  to  where  Dorn  was  sitting,  he  began 
flourishing  the  poker  round  him  in  a  laughing 
and  fooling  manner,  Dorn's  only  resistance  con- 
sisting in  his  saying,  '*  Stop  fooling,  Fred,  stop 
fooling."  Finally,  Meyers  made  a  lungo  at  Dorn 
with  the  poker,  which,  as  it  afterwards  turned 
out,  resulted  in  the  wound  that  caused  Dorn's 
death,  but,  at  the  time,  the  latter  gave  no  evi- 
dence  of  being  hurt,  and  Meyers,  putting  the 
poker  down,  returned  to  his  bed.  Some  ten 
minutes  after  a  stream  of  blood  was  discovered 
issuing  from  Dorn's  pantaloon  leg,  and,  upon 
examination,  it  was  found  that  the  poker  had 
entered  his  groin  and  abdominal  cavity,  to  the 
depth  of  one  or  two  inches.  He  was  taken  to  a 
station-house,  and  then  to  the  Homoeopathic 
Hospital,  where  he  subsequently  died.  At  the 
time  the  poker  was  thrust  into  him,  it  was  bent 
at  the  end,  and  physicians  testified  that  they 
thought  that  if  it  had  been  straight  at  the  time 
of  penetration  "it  would  have  gone  more  down- 
ward and  not  upward,"  and  so  not  have  inflicted 
60  severe  an  injury. 

As  soon^as  the  injury  was  discovered,  there 
was  some  talk  about  sending  for  a  doctor,  but 
Meyers  objected,  saying  **  there  was  no  use,  as 
he  was  not  hurt  bad."  Testimony  was  also  ad- 
mitted to  show  that  just  before  Dorn's  deaih,  he 
told  two  witnesses  that  "  he  didn't  think  Fred 
would  have  done  it  if  he  had  been  in  his  right 
sense,  and  if  he  had  not  been  with  that  poison 
and  drinking;  that  ho  blamed  the  poison  for 
do;ng  it." 

To  rebut  this  evidence  of  insanity  the  Common- 
wealth proved  a  numlier  of  acts  done  by  the 
prisoner  before  and  at  the  time  of  his  arrest 
tending  to  show  that  he  was  of  sound  mind. 

The  Court  [Kirkpatbick,  P.  J.]  charged  the 
jury  as  follows : — 

"  Murder  at  the  common  law  is  defined  and 
described  to  be,  when  a  peraon  of  sound  memory ! 


and  discretion,  unlawfully  kills  any  reasonable 
creature  in  being,  and  under  the  peace  of  the 
Commonwealth,  with  malice  aforethought,  ex- 
press or  implied.  The  distinguishing  feature 
and  criterion  of  murder,  so  enumerated  and  de- 
fined, is  malice  aforethought.  Murder,  there- 
fore, at  common  law,  embraces  cases  where  no 
intent  to  kill  existed,  but  where  the  state  or 
frame  of  mind  termed  malice  in  its  legal  sense 
prevailed. 

By  the  Act  of  31st  March,  1860,  of  our  Legis- 
lature, however,  it  is  declared  that  "all  murder 
which  shall  be  perpetrated  by  means  of  poison, 
or  by  lying  in  wait,  or  by  any  other  kind  of 
wilful,  deliberate,  and  premeditated  killing,  ojr 
which  shall  be  committed  in  the  perpetration  of^ 
or  attempt  to  perpetrate,  any  arson,  rape,  rob- 
bery, or  burglary,  shall  be  deemed  murder  of  the 
first  degree;  and  all  other  kinds  of  murder  shall 
be  deemed  murder  of  the  second  degree." 

The  intention  to  kill,  in  all  of  the  very  many 
cases  which  have  been  decided  under  this  clause 
of  the  statute,  has  been  universally  held  to  be 
the  very  gist  and  essence  of  the  offence.  If  that 
intention  is  wanting,  therefore,  there  can  be  no 
conviction  of  murder  of  the  first  degree.  AIJ 
murder,  therefore,  which  is  not  of  the  first  de- 
gree, as  suggested  and  defined  by  the  statute,  is 
necessarily  of  the  second  degree,  and  includes  all 
unlawful  killing  under  circumstances  of  depravity 
of  heart,  and  a  disposition  of  mind  regardless  of^ 
social  duty,  and  fatally  bent  on  mischief;  but 
where  no  intention  to  hill  exists,  or  can  be  rear 
sonably  and  fully  inferred.  Therefore,  in  all 
cases  of  murder,  if  no  intention  to  kill  can  be 
inferred  or  collected  from  all  the  evidence  in, 
and  circumstances  surrounding  the  case,  the  ver- 
dict must  be  murder  of  the  second — or  it  may  bo 
even  of  a  lower  degree.  Mannlavghter  is  dtfiiied 
to  be  the  unlawful  killing  of  another  without 
malice,  express  or  implied  ;  which  may  be  volun- 
tarily, in  a  sudden  heat,  or  involuntarily,  but  in 
the  commission  of  an  unlawful  act.  Voluntary 
manslaughter  often  so  nearly  approaches  murder, 
that  it  is  necessary  to  distinguish  it  clearly.  The 
difference  is  this :  manslaughter  is  never  attended 
by  legal  malice  or  depravity  of  heart — that  con- 
dition or  frame  of  mitid  before  spoken  of,  exhibit- 
ing wickedness  of  disposition,  and  recklessness  of 
consequence,  or  cruelly.  Being  sometimes  a  wil- 
ful act  (as  the  term  voluntary  denotes)  it  is 
necessary  that  the  circumstances  should  take 
away  every  evidence  of  cool  depravity  of  heart  or 
wanton  cruelty.  Therefore,  to  reduce  an  inten- 
tional blow,  stroke,  or  wounding,  resulting  in 
death,  to  vulnntary  manslaughter,  there  must  be 
sufficient  cause  of  provocation,  and  a  state  of 
rage  or  passion,  without  time  to  cool,  placing 
the  prisoner  beyond  the  control  of  his  reason, 
and  suddenly  impelling  him  to  the  deed.     If  any 
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of  these  be  wanting — if  there  be  provocation 
without  passion,  or  passion  without  a  sufficient 
provocation,  or  there  be  time  to  cool,  and  reason 
has  resumed  its  sway,  the  killing  will  be  murder. 
Insulting  or  scandalous  words  are  not  sufficient 
cause  of  provocation,  nor  are  actual  indijrnities 
to  the  person  of  a  light  and  trivial  kind.  When- 
ever the  act  evidences  a  deadly  revenge,  and  not 
the  mere  heat  of  blood ;  whenever  it  is  the  result 
of  a  devilish  disposition,  and  not  merely  the 
frenzy  of  rage,  it  is  not  manslaughter,  but 
murder. 

Having  thus  stated  the  law  of  the  crime,  and 
noted  the  distinction  between  and  different  grades 
of  felonious  homicide,  let  us  very  briefly,  and  as 
clearly  as  we  can,  suggest  the  law  of  the  evidence 
having  application  in  cases  such  as  you  are  here 
and  now  called  upon  to  determine. 

And  first  it  may  be  stated  as  a  general  rule, 
that  all  homicide  is  presumed  to  be  malicious — 
that  is,  murder  of  some  degree,  until  the  contrary 
appears  in  evidence.  Therefore,  the  burthen  of 
reducing  the  crime  from  murder  to  manslaughter, 
where  it  is  proved  that  the  prisoner  committed 
the  deed,  lies  upon  him.  He  must  show  all  the 
circumstances  of  alleviation  or  excuse  upon  which 
he  relies  to  reduce  his  offence  from  murder  to  the 
milder  degrees  and  kinds  of  homicide;  unless,  in- 
deed, where  the  facts  already  in  evidence  sh(fw  it. 
So,  too,  as  in  this  case,  where  the  prisoner  claims 
not  a  lower  degree  of  homicide  only,  but  an  abso- 
lute acquittal,  he  must  show  all  the  circumstances 
by  way  of  excuse  upon  which  he  relies  to  bring 
about  such  a  verdict,  and  the  burthen  of  satisfy- 
ing you  that  he  is  entitled  to  such  a  verdict,  rests 
upon  him,  where,  as  in  this  case,  the  killing,  and 
the  killing  by  the  prisoner,  are  equally  and  both 
alike  admitted. 

Let  us,  however,  not  be  misunderstood.  Al- 
though the  homicide  without  the  circumstances 
of  alleviation  or  excuse,  is  presumed  to  be  mur- 
der, it  is  not  presumed  to  be  murder  of  the  first 
degree.  The  presumption  against  him  rises  no 
higher  than  murder  of  the  second  degree  until  it 
is  shown  by  the  Commonwealth  to  be  murder  in 
the  first  degree. 

When  death  ensues,  as  in  this  case,  from  the 
use  of  a  deadly  weapon,  the  jury  must  scan  closely 
the  conduct  of  both  parties,  their  former  relations 
and  behavior  and  the  current  of  events  as  thej 
transpired;  the  character  of  the  weapon,  the 
manner  of  its  use,  and  all  of  the  circumstances 
attending  it ;  and  by  a  careful  survey  of  all  the 
evidence,  and  a  conscientious  judgment  and  ap- 
preciation of  all  the  facts  and  circumstances  dis- 
closed by  the  testimony,  endeavor  to  arrive  at  the 
true  motive  and  cause  which  prompted  the  fatal 
blow.  In  coming  to  a  conclusion  in  this  regard, 
you  will  take  into  consideration  each  and  every 
circumstance  connected   with,  surrounding  and 


having  bearing  upon  the  homicide,  and  in  any 
way  tending  to  shed  light  upon  its  perpetration. 

But  it  is  claimed  that  the  prisoner  at  the  bar 
should  be  acquitted  by  reason  of  insanity,  at  the 
time  of  the  perpetration  of  the  act.  That  by 
reason  of  previous  habits  of  dissipation  long  in- 
dulged  in,  and  further,  in  consequence  of  poison 
taken  by  him  some  days  before,  and  from  the  ef- 
fects of  which  he  had  not  fully  recovered,  his 
reason  was  dethroned,  his  judgment  gone.  That 
he  had  no  control  of  his  will  and  of  his  actions 
at  the  time,  and  so  was  wholly  unconscious  of 
this  or  any  other  act  done  by  him.  In  a  word, 
to  put  it  in  plainer  phrase,  he  was  not  accountable 
for  anything  done  by  him  at  the  time  the  homi- 
cide was  committed. 

What  then  is  *'  insanity,''  and  more  especially 
that  which  in  the  judgment  of  the  law  is  a  suffi- 
cient  defence  to  shield  this  prisoner  from  the 
effects  and  consequences  of  his  crime  1  Let  us 
inquire,  and  to  this  inquiry,  so  vital  to  the  pri- 
soner, and  so  pregnant  with  results,  I  beg  your 
especial  attention  and  most  careful  and  conscien- 
tious observation  and  judgment. 

Insanity — in  not — and  sound — sound  or  sane 
— is  the  lack  of,  or  the  opposite  of  sanity — or  as 
technically  and  philologically  defined,  "  The  state 
of  being  unsound  in  mind,  derangement  of  intel- 
lect, madness.  Insanity  is  chiefly  used,  and  the 
word  is  applicable  to  any  degree  of  mental  de- 
rangement from  slight  delirium  or  wandering  to 
distraction."  One  so  conditioned  mentally  at 
the  time  of  the  commission  of  a  crime,  is  held  in 
law,  as  he  is  in  morals,  irresponsible,  and  can  no 
more  be  convicted  and  punished  for  his  offence 
than  the  child  of  tenderest  years,  or  the  lunatic 
confined  by  the  walls  of  an  asylum.  The  justice 
and  humanity  of  this  proposition  are  obvious. 
Applied  practically  to  the  case  upon  trial ;  if  the 
prisoner  at  the  bar  at  the  time  of  the  perpetra- 
tion of  this  admitted  homicide  was  insane,  or  so 
deficient  in  mental  capacity,  as  to  be  unable  to 
form  an  intent  to  take  life,  he  cannot  be  found 
guilty  of  murder  of  the  first  degree,  or,  indeed,  of 
any  offence  under  this  indictment,  and  is  entitled 
to  an  acquittal  at  your  hands,  by  reason  of  such 
insanity  or  mental  weakness. 

At  the  threshold  of  these  instructions  upon 
this  branch  of  the  case,  it  is  proper  that  I  should 
say,  as  I  do,  and  beg  to  call  your  especial  atten- 
tion to  the  remark,  that,  though  the  law,  in  its 
charity,  very  properly  always  presumes  men  inno- 
cent until  they  are  proved  guilty,  yet  it  is  also 
a  presumption,  essential  to  the  safety  of  society, 
as  well  as  founded  in  experience,  that  every  per- 
son is  of  sound  mind  until  the  contrary  appears 
from  the  evidence ;  and  the  unsoundness  of  mind 
must  be  established  by  the  defendant  satisfactorily 
to  the  jury.  The  burden  is  npon  him  to  estab- 
lish this  fact 
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The  law  of  this  State  is  that,  where  the  killing 
is  admitted  as  in  this  case,  and  insanity  or  want 
of  legal  responsibility  is  alleged  as  an  exease,  it 
h  the  doty  of  the  defendant  to  satisfy  the  jury 
that  insanity  actually  existed  at  the  time  of  the 
act,  and  a  doubt  as  to  such  insanity  will  not 
justify  the  jury  in  acquitting  upon  that  ground. 

The  law  presumes  sanity,  when  an  act  is  done, 
if  no  insanity  is  shown  by  the  evidence,  and  when 
and  if  it  appears  a  man  was  sane  shortly  preced- 
ing the  act,  and  shortly  after,  the  presumption 
of  sanity  exists  at  the  time  of  the  act,  and  no 
jnry  have  a  right  to  assnme  otherwise,  unless  the 
evidence  in  the  cause,  and  the  evidence  in  connec- 
tion with  the  act,  fairly  convinces  them  that  the 
defendant  was  actually  insane  at  the  moment  the 
act  was  committed. 

And  here  let  me  enumerate,  briefly,  as  I  do,  the 
circumstances  upon  which  the  Commonwealth 
rely  to  convict.  Jt  is  claimed  by  the  Common- 
wealth that  this  man,  from  the  time  that  he  got 
out  of  the  workhouse  until  the  evening  of  the 
perpetration  of  this  terrible  act,  was  sane ;  that 
his  every  conduct  evidenced  entire  sanity ;  that 
he  transacted  his  daily  business;  it  is  claimed 
further,  as  I  gather  it  as  I  listened  to  the  argu- 
ment of  the  learned  District  Attorney  as  I  was 
preparing  these  instrnctions,  that  upon  the  Sat- 
urday previous,  the  defendant  was  attending  to 
his  business  as  nsnal ;  he  had  mind  to  send  for  a 
barber  to  come  and  shave  him  by  the  man  he  af- 
terwards killed;  that  the  barber  came  on  the 
Tuesday  following  and  shaved  him  ;  that  he  di- 
rected the  barber  to  shave  his  bar-keeper;  that 
upon  the  afternoon  of  that  day  he  sat  down  with 
the  girl  "Jennie*'  to  play  a  game  of  casino;  that 
he  was  sufiScientlyat  himself,  sufficiently  up  in  his 
game  to  play  his  cards  successfully,  and  to  accom- 
plish her  defeat;  and  to  join  her  in  taking  a 
drink ;  and  this,  too,  a  short  time  previous  to  the 
killing;  that  he  had  sense  enough,  in  order  to 
perpetrate  this  offence,  to  put  the  poker  into  the 
bole  of  the  stove ;  to  heat  it  by  the  Are  to  a 
"  white  heat,"  and  to  thrust  it  into  the  groin  or 
person  of  the  deceased  ;  that  ho  was  sane  enonp:h 
when  called  upon  by  the  officers,  in  the  first 
place  to  demand  a  warrant,  and  then  to  declare 
that  he  would  not  go  unless  he  was  taken  and 
carried  ;  and  then  to  declare  that  he  would  not 
go  at  all ;  and  to  declare  that  he  would  shoot 
the  **  son  of  a  bitch"  that  would  arrest  him  ;  and 
then  when  brought  to  his  notice  that  he  must 
go,  that  previously  being  in  his  stocking  feet,  he 
had  sense  enough  to  put  on  his  slippers  and  go, etc. 

From  all  these  circumstances  it  is  insisted 
that  the  defendant  was  sane  at  the  time  of  the 
perpetration  of  the  act.  To  this  the  defendant 
answers  through  the  mouth  of  his  witnosses, 
and  it  is  urged  upon  yon  with  great  zeal  and 
ability  by  his  accomplished  counsel,  that  he  had 


prior  to  this  thing  been  drinking  to  excess ;  that 
for  months  before  that,  from  the  time  that  he 
separated  from  liis  wife,  he  had  given  himself  up 
to  bad  habits  ;  that  from  the  time  he  came  out  of 
the  workhouse  he  was  drinking  to  excess;  that 
some  two  or  three  days  previously  he  had  taken 
poison,  and  from  the  effects  of  this  and  the  drinks 
he  had  taken  afterwards,  he  had  not  recovered ; 
and  that  he  was  not  in  a  condition  to  know  what 
he  was  doing  at  the  time.  And  as  further  evi- 
dence in  that  regard  they  put  these  girls  upon 
the  stand,  not  as  experts,  but  as  giving  their 
views  of  his  mental  condition.  They  call  men 
who  were  in  the  cell  with  him,  and  they  call  other 
men  to  testify  to  his  conduct  and  his  manner; 
from  all  of  which  they  ask  you  to  infer  that  at 
the  time  of  the  perpetration  of  the  act  the  man 
was  insane.  As  to  his  conduct  in  the  cell  it  will 
be  for  yon  to  say  whether  it  was  simulated  or 
whether  it  was  real.  It  will  be  remembered  by 
you  that  Leigh  detailed  his  conduct  in  the  cell  to 
you,  how  he  sat  down  and  told  him  about  his 
troubles ;  the  story  about  how  he  was  committed, 
and  cried  about  it.  [These  things  will  all  enter 
into  yonr  deliberations  in  making  up  your  minds 
as  to  his  sanity,  bearing  in  mind  that,  the  killing 
by  the  prisoner  being  admitted,  the  duty  devolves 
upon  him,  to  clear  himself  of  the  killing,  to  satisfy 
you  beyond  a  reasonable  doubt  that  he  was  insane 
at  the  time  the  act  was  committed.]  And  in  decid- 
ing upon  this  case,  or  upon  any  materi^^l  part  of 
it,  such  as  the  alleged  insanity  of  the  prisoner — 
which  is  the  most  material  part  of  it — it-is  your 
duty  to  give  the  prisoner  the  l>enefit  of  any  rea- 
sonable doubt  arising  out  of  the  evidence  which 
might  prevent  you  from  coming  to  a  satisfactory 
conclusion.  But  this  doubt — I  call  your  atten- 
tion to  this — must  fairly  arise  out  of  the  evidence, 
and  not  be  merely  conjured  up  as  a  figment  of 
the  imagination.  Jurors  greatly  mistake  their 
duty  when  they  go  in  search  of  a  doubt  outside 
of  the  evidence  in  the  case.  They  have  no  right 
to  raise  a  mere  fanciful  or  ingenious  'doubt  to 
esca}>e  the  con. sequences  of  an  unpleasant  or  pain- 
ful verdict  It  must  be  an  honest,  it  must  be  a 
conscientious  doubt ;  such  a  doubt  as  would  cause 
an  ordinary  prudent  man  to  hesitate;  such  a 
doubt  as  would  fairly  strike  a  conscientious  mind, 
and  cloud  the  judgment.  When  the  law  sup- 
poses a  reasonable  doubt,  it  does  not  mean  that 
you  are  to  speculate  as  to  whether  a  matter  is  es- 
tablished by  the  evidence  to  yourr  satisfaction, 
and  might  not  have  been  otherwise;  it  means 
that  yon  are  to  take  nothing  for  granted  npon 
mere  assertion ;  and  it  means  further  that  when 
yon  honestly  hesitate  npon  a  question  whether 
certain  evidence  establishes  certain  propositions 
when  at  the  trntb,  cannot  come  to  a  satisfactory 
conclusion  as  to  the  existence  of  a  certain  fact  or 
not,  as  to  its  effect,  then  the  doubt  belongs  to 
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the  prisoner  at  the  bar.  The  difficulty,  the  rea- 
sonable donbt,  as  we  have  said,  must  be  suggested 
by  the  cause  itself,  by  the  evidence  incident  to  it, 
and  not  by  the  imagination  of  the  jury.  If  the 
beam  waver,  then  the  doubt  is  thrown  into  the 
defendant's  scale ;  but  the  jury  mast  not  so  bold 
the  beam  as  to  caase  it  to  tremble  either  in  favor 
of  the  Commonwealth  or  of  the  defendant 

[Returning  again  to  this  defendant's  insanity, 
I  again,  and  in  one  word,  remind  yon,  and  im- 
)»re6s  ui>on  yon  what  I  have  already  said,  that 
where,  as  in  this  case,  the  killing  by  the  prisoner 
is  admitted,  and  insanity  is  alleged  by  way  of 
defence,  it  is  his  duty  to  satisfy  yon,  and  the  labor 
is  upon  him  to  convince  you,  that  insanity,  mad- 
ness, actually  existed  at  the  time  of  the  commis- 
sion of  the  crime ;  and  a  doubt  as  to  such  insanity 
will  not  justify  yoa  in  acquitting  the  prisoner 
npon  that  groand.  If  he  has  so  satisfied  yo% 
if  he  has  so  convinced  you  beyond  a  reasonable 
doubly  such  doubi  being  of  the  kind  and  of  the 
character  we  have  already  discussed  and  defined 
to  you,  then  the  prisoner  is  not  responsible  for 
anything  that  he  might  have  done,]  and  is  enti- 
tled to  a  verdict  of  acquittal  at  your  hands ;  but 
rf,  upon  the  other  hand,  he  has  not  so  convinced 
you  and  satisfied  you,  he  should  be  convicted,  in 
such  form  and  in  such  degree  as  you,  in  the  exer- 
cise of  your  best  judgment  and  most  conscientious 
deliberation,  think  just  and  right  nnder  all  the 
evidence  .which  has  been  submitted  to  you. 
With  the  conseqnences  of  your  verdict  yon  have 
nothing  to  do.  Those  who  take  up  the  sword, 
ns  we  have  it  upon  high  authority,  must  perish 
by  the  sword,  and  he  who  sows  the  wind  need 
not  be  surprised  if  he  should  reap  the  whirlwind. 
The  defendant,  and  not  the  Commonwealth,  1ms 
made  the  bed  npon  which  he  lies  to-day  ;  and  if 
the  bed  is  too  short  that  he  cannot  stretch  him- 
self, or  if  it  is  so  long  he  cannot  cover  it,  it  is 
the  fault  of  the  prisoner,  and  not  of  the  Com- 
monwealth. Should  you  be  of  the  opinion,  gen- 
tlemen, that  the  man  is  not  insane,  that  he  was 
stine  at  the  time  of  the  perpetration  of  the  act, 
but  if  you  should  be  of  opinion  that  he  had  no 
intent  to  kill,  which  is  the  essence,  which  is  the 
very  heart  of  murder,  if  he  was  not  guilty  of 
wilful,  deliberate,  and  premeditated  killing,  and 
still  sane,  then,  gentlemen,  you  can  find  him 
guilty  of  murder  in  the  second  degree  if  you  think 
k  right  nnder  the  evidence.  Or  still  lower ;  if 
you  think  the  evidence  does  not  warrant  that  you 
can  find  him  gnilty  of  voluntary  manslaughter, 
giving  to  the  prisoner,  as  I  have  already  said,  the 
benefit  of  every  reasonable  doubt;  as,  for  ex- 
ample, if  you  have  a  reasonable  doubt  that  hd 
had  an  intention  to  kill ;  that  his  conduct  did 
not  evidence  wilfulness,  deliberation,  and  pre- 
meditation, then  you  should  find  him  guilty  of 
murder  iu  the  second  degree.      If  coming  still 


further  down,  you  find  his  conduct  did  not  indi- 
cate such  a  degree  of  crime,  and  you  have  a  rea- 
sonable doubt  about  it,  then  you  should  find  him 
guilty  of  voluntary  manslaughter ;  [and  if,  as  I 
have  already  stated,  you  find  him  wholly  irre- 
sponsible, if  he  has  satisfied  you  beyond  a  reason- 
able doubt,  a  conscientious  doubt  arising  out  of 
the  case,  that  he  had  no  moral  sense,  that  be  was, 
in  plain  phrase,  a  madman,  at  the  time  of  the 
)>er))et ration  of  the  offence,  then  he  should  be 
acquitted  of  all  crime,  and  you  should  so  note 
the  fact,  and  acquit  him  upon  the  ground  of 
insanity  ]" 

The  jary  (after  having  requested  further  in- 
struction on  the  subject  of  "  reasonable  doubt," 
which  was  given  by  repeating  portions  of  the 
charge  to  them)  found  the  prisoner  guilty  of 
murder  in  the  first  degree. 

A  motion  for  a  new  trial  having  been  made 
and  refused,  sentence  of  death  was  accordingly 
pronounced. 

The  defendant  took  this  writ,  assigning  for 
error,  inter  alia,  the  whole  charge  of  the  Court 
(ut  supra)y  and  especially  the  portions  of  it 
within  brackets;  and  that  the  evidence  adduced 
on  the  trial  of  the  cause  in  the  Court  below,  did 
not  warrant  a  verdict  of  •*  Guilty  of  murder  in 
the  first  degree'.'^ 

John  Coyle  and  William  Eeardon,  for  plain- 
tiff in  error. 

The  main  question  raised  by  the  specifications 
of  error  is  what  amount  of  evidence  is  required 
to  establish  the  defence  of  insanity  in  Pennsyl- 
vania. Without  going  into  any  extended  review 
of  the  authorities,  we  respectfully  submit  that 
this  question  is  so  well  settled  in  this  State  that 
it  scarcely  admits  of  any  discussion. 

In  the  case  of  the  Commonwealth  w.  Ortwein 
(26  P.  F.  Smith,  420),  it  was  laid  down  that,  in 
order  to  support  a  defence  on  the  ground  of 
insanity,  the  law  does  not  require  proof  to  an 
extent  to  preclude  a  reasonable  doubt  of  such 
insanity,  but  it  should  be  such  as  to  satisfy  the 
jury  from  the  preponderance  of  testimony  that 
the  prisoner  was  insane  at  the  time  of  the  killing. 
See  also — 

Lynch  r.  The  Com.,  27  8m.  206. 
Brown  t;.  The  Com.,  28  Sm.  122. 
Com.  V.  Eday,  7  Gray,  583. 
Laffuer  r.  The  Stat»»,  10  Ohio,  698. 
People  r.  McCan,  U  N.  Y.  58. 
Com.  V,  Mo8ler,  4  Barr,  2G4. 

If  tills  be  the  doctrine  in  Pennsylvania,  his 
Honor  in  the  Court  below,  in  this  case,  was  cer- 
tainly in  error  when  be  instructed  the  jury  sub- 
stantially that  where  the  defendant  relies  upon 
the  defence  of  insanity,  he  must  produce  evidence 
to  satisfy  and  convince  the  jury  to  au  extent  to 
preclude  or  shut  out  a  reasonable  doubt  of  his 
sanity ;  in  other  words,  that  be  must  satisfy  a 
I  jury  beyond  a  reasonable  doubt  that  he  is  insane. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


611 


And  we  insist  that  under  all  theeyidcnce  in  the 
case  (even  admitting  that  there  was  no  sufficient 
proof  of  the  defendant's  insanity),  the  defendant 
was  not  guilty  of  murder  in  the  flrst  degree,  as 
there  was  an  entire  absence  of  motive  or  intent 
to  take  life. 

E,  A.  Montoothf  Dist  Attorney,  contra,  pre- 
sented no  paper-book. 

Jan.  2, 1817.  The  Court.  There  is  one  error, 
for  which  the  sentence  in  this  casemust  be  reversed. 
It  appears  in  several  parts  of  the  charge,  leaving 
no  doubt  as  to  the  meaning  of  the  learned  Judge 
who  presided  at  the  trial.  It  must,  therefore, 
have  impressed  the  minds  of  the  jurors.  Without 
specifying  each  instance,  it  may  be  summed  up  in 
a  single  statement  that  the  Judge  instructed  the 
jury,  that  they  must  be  satisfied  beyond  a  reason- 
able doubt,  that  the  prisoner  was  insane  at  the 
time  the  act  was  committed.  This  statement  is 
too  stringent,  and  throws  the  prisoner  upon  a 
degree  of  proof  beyond  the  legal  measure  of  his 
defence.  That  measure  is  siiaply  proof  which  is 
satisfactory — such  as  flows  fairly  from  a  prepon- 
derance of  the  evidence.  It  need  not  be  beyond 
doubt.  A  reasonable  doubt  of  the  fact  of  insanity, 
on  the  other  hand,  is  not  sufficient  to  acquit  upon 
a  defence  of  insanity.  This  has  been  held  in 
several  cases.  (Ortwein  u  Cora'th,  26  P.  F. 
Smith,  414;  Lynch  u  Com'ih,  27  P.  F.  Smith, 
205;  Brann  v,  ComHh,  28  P.  F.  Smith,  122.) 
Sanity  being  the  normal  condition  of  men,  and 
insanity  a  defence  set  up  to  an  act  which  other- 
wise would  be  a  crime,  the  burthen  rests  upon  the 
prisoner  of  proving  his  abnormal  condition.  But 
I  he  evidence  of  this  need  be  only  satisfactory,  and 
the  conclusion  such  as  fairly  results  from  the 
evidence.  Where  the  evidence  raises  a  balancing 
question,  and  the  mind  is  brought  to  determine 
1(8  preponderance,  there  may  be  a  doubt  still 
existing  in  the  mind,  yet  the  nctiml  weight  may 
be  with  the  prisoner;  and  tliis  proof  should  be 
considered  sativsfactory.  Li  cases  of  conflicting 
evidence,  the  preponderance  must  govern,  there 
being  no  other  rational  means  of  decision.  But 
if  we  say,  in  such  a  case,  it  must  be  satisfactory 
beyond  a  reasonable  donljt,  it  is  evident  the  ex- 
pression implies  more  than  a  mere  preponderance. 
It  is  difficult  to  define  the  precise  difference  be- 
tween the  two  measures,  yet  we  are  conscious  in 
our  own  minds  that  to  be  convinced,  beyond  a 
reasonable  doubt,  is  a  severer  test  of  belief  than 
to  be  satisfied  that  the  preponderance  falls  on 
t!iat  side.  ProbabJy  the  true  reahon  of  the  diffi- 
culty in  defining  the  difference  lies  in  the  inability 
to  define  a  reasonable  doubt.  A  reasonable  doubt 
must  be  an  honest  and  conscientious  difficulty  in 
believing ;  one  not  merely  subtle  or  ingenious,  it 
must  arise  out  of  the  evidence,  and  not  be  fanciful, 
or  be  conjured  up  to  escape  cousequeuces ;  it  must 


strike  the  mind  with  such  force  as  to  compel  it  to 
pause  in  yielding  belief.  These  are  characteris- 
tics, but  do  not  define  the  measure  of  belief  which 
is  beyond  a  reasonable  doubt.  The  Judge  stated 
well  all  these  characteristics,  and  yet  in  conclu- 
sion said,  by  way  of  illustration  of  his  meaning, 
"  If  the  beam  waver,  then  the  doubt  is  thrown 
into  the  defendant's  scale,  but  the  jury  must  not 
so  hold  the  beam  as  to  cause  it  to  tremble  either 
in  favor  of  the  Commonwealth  or  the  defendant." 
Now,  if  we  apply  this  illustration  of  the  reason- 
able doubt  which  operates  to  acquit  a  prisoner, 
to  the  evidence  of  his  insanity,  and  say  that  his 
proof  of  the  fact  shall  be  beyond  a  reasonable 
doubt,  and  if  the  beam  wavers  it  is  to  be  found 
against  his  defence,  we  discover  that  it  implies  a 
higher  degree  of  proof  to  establish  the  defence  of 
insanity  than  the  law  warrants.  It  must  be  not 
only  satisfactory,  but  be  satisfactory  beyond  a 
reasonable  doubt  The  beam  must  not  waver 
when  preponderating  to  the  defendant's  scale, 
but  it  must  go  down  quickly.  It  seems  to  us, 
therefore,  that  this  expression,  so  often  repeated 
to  the  jury,  must  have  impressed  them  with  a 
belief  that  a  high  measure  of  proof  of  the  insanity 
of  the  prisoner  wisis  required.  The  distinction 
may  appear  nice,  yet  we  must  not  overlook  the 
effect  of  language  u[>on  common  minds,  when  the 
stake  is  life.  Justice  cannot  suffer  it  to  be  impe- 
rilled beyond  a  just  measure  of  belief  in  those  who 
are  the  triers.  Common  minds  do  not  analyze 
accurately  the  degrees  of  belief,  or  the  nature  of 
the  doubts  which  affect  it.  We  think,  therefore, 
there  was  error  in  stating  the  degree  of  belief  in 
regfird  to  the  defence  of  insanity  too  strongly. 

This  conclusion  renders  it  unnecessary  to  de- 
cide the  question  whether  "the  ingredients  neces- 
sary to  constitute  murder  in  th€  first  degree  were 
proved  to  exist."  W^e  would  avoid  the  inquiry 
in  this  case,  because  it  raises  a  new  and  difficult 
question  under  the  Act  of  1870,  commonly  called 
the  Schoeppe  Act — that  is  to  say,  how  far  a  doubt 
in  the  mind  of  this  Court,  of  the  existence  of  an 
intention  to  kill,  will  be  a  ground  of  reversal. 
We  have  held  in  the  case  of  Grant  v.  Common- 
wealth (21  P.  F.  Smith,  495),  that  where  the 
ingredients  of  murder  in  the  first  degree  are 
proved  to  exist,  the  power  of  this  Court  to  grant 
a  new  trial  ceases. 

But  there  may  be  cases,  and  perhaps  this  is  one 
of  them,  where  the  facts  from  which  the  intention 
to  kill  (the  principal  ingredient  of  murder  in  the 
first  degree)  may  be  inferred,  are  so  doubtful  that 
different  views  of  their  operation  may  be  taken. 
Where  a  jury  who  hear  the  witnesses,  and  observe 
their  conduct,  take  the  darker  view  and  believe 
the  intent  to  kill  existed,  and  in  this  view  are 
sustained  by  the  Court  below,  it  is  a  nice  (ques- 
tion how  far  our  views  of  the  evidence  should 
prevail  to  grant  a  new  trial 
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We  abstain  from  indicating  any  opinion  on 
tliis  question,  yet  it  is  not  amiss  to  suggest,  as 
there  must  be  a  new  trial,  that  a  careful  inquiry 
Fhould  be  made,  bow  far  the  facts  disclose  any 
intent  to  take  life.  The  intent  to  do  grievous 
bodily  harm  was  clear,  and  the  prisoner's  frame 
of  mind  was  undoubtedly  malicious,  and  hence 
the  case  was  one  of  murder.  But  whether  the 
prisoner  intended  to  take  the  life  of  the  deceased, 
is  not  so  clear.  The  place  at  which  he  aimed  the 
heated  poker,  viz.,  the  groin,  and  not  at  a  vital 
organ  ;  and  the  direction  the  poker  would  have 
taken,  to  wit,  downwards  instead  of  into  the  ab- 
domen, had  not  the  end  of  the  poker  been  bent; 
and  the  entire  conduct  and  demeanor  of  the  pri- 
soner, before  and  after  the  occurrence,  all  together, 
ore  circumstances  which  may  not  convince  the 
mind  of  an  actual  intention  to  take  life,  while 
they  lead  to  a  conclusive  belief  of  an  intent  to  do 
great  bodily  harm. 

But  for  the  error  heretofore  stated,  the  sentence 
is  reversed,  and  a  venire  facian  de  novo  awarded. 

Opinion  by  Aonew,  C.  J.  Williams  and 
Meecur,  JJ.,  absent 

Concurring  opinion  of  Paxson,  J. 

I  would  reverse  this  judgment  upon  the  ground 
of  the  inadequacy  of  the  charge.  I  hold  it  to  be 
the  duty  of  a  Judge,  trying  a  man  for  his  life,  to 
charge  fully  upon  the  law  as  applicable  to  the 
facts ;  and  this  without  regard  to  the  points  pre- 
sented by  counsel.  The  rule  that  a  Judge  is  not 
to  be  convicted  of  error  for  what  he  omits  to  say, 
unless  his  attention  is  called  to  the  subject  by  a 
point  or  request  to  charge,  is  well  enough  in  civil 
cases,  but  ought  not,  in  my  judgment,  to  be  ap- 
plied to  a  capital  case.  The  prisoner  has  a  right 
to  have  the  jury  properly  instructed  upon  every 
question  of  law  legitimately  raised  by  the  evi- 
dence.  This  right  he  cannot  waive,  nor  can  his 
counsel  do  so  for  him. 

In  this  case  the  charge  was  wholly  inadequate. 
This  was  probably  owing  to  the  fact  that  the 
prisoner's  counsel  mistook  their  line  of  defence. 
They  relied  to  a  great  extent  upon  the  ground  of 
insanity.  Upon  this  point  there  was  no  evidence 
worth  submitting  to  the  jnry.  There  was  nothing 
to  show  that  general  insanity  which  dethrones 
reason  and  relieves  from  legal  and  moral  respon- 
sibility. But  there  was  abundant  evidence  of  that 
condition  of  partial  insanity  produced  by  drink- 
ing, which,  while  it  is  no  excuse  for  crime,  is 
nevertheless  sufficient  to  prevent  the  formation  in 
the  mind  of  that  deliberate  intent  to  kill  which  is 
of  the  essence  of  murder  in  the  first  degree.  In 
other  words,  the  defence  was  insanity  instead  of 
intoxication.  Of  the  former,  there  was  no  evi- 
dence ;  of  the  latter,  there  was  abundance.  The 
points  put  by  the  prisoner's  counsel  referred  to 
iusauity,  and  the  learned  Judge  charged  elabo- 


rately upon  this  branch  of  the  case.  His  rulings, 
whether  correct  or  otherwise,  had  no  application ' 
to  the  facts.  The  defence  set  up  having  utterly 
failed,  I  am  not  surprised  that  the  jury  convicted 
of  the  capital  offence.  Had  the  law,  as  applicable 
to  intoxication,  been  properly  submitted  to  thera, 
it  is  possible  they  would  have  convicted  the  pri- 
soner only  of  murder  of  the  second  degree.  It  is 
not  necessary  to  elaborate.  I  concur  cheerfully 
in  the  judgment. 


July,  '76,  56.     Matthews  v.  Long.      Feb.  2, 1877. 

Bills  of  exchange  and  promissory  notes — Ac- 
ceptance — Fraud  and  misrepresentation,  aver- 
ment of  in  affidavit  of  defence — What  par- 
ticularity  required. 

In  a  suit  by  the  holder  against  the  acceptor  of  a  bill 
of  exchange  an  affidavit  of  defence  is  iD8iiffici«*iit 
which  contains  mer«*ly  a  general  allegation  tliat  the 
acceptance  was  procnred  ont  of  the  nsaal  course  of 
ba!«iness  and  by  means  of  false  jttatemeitts.  The  affi- 
davit should  state  facts  distinctly  to  show  how  the 
acceptance  was  procured  and  what  false  statements 
were  made. 

Error  to  the  Common  Pleas  No.  1,  for  the 
County  of  Philadelphia. 

Assumpsit  by  Long,  Schweyer  &  Co.,  against 
Matthews  upon  the  following  bill  of  exchange : — 

$700iVi7  Pottsville,  Deo.  2Sth,  1875. 

Sixty  days  after  date,  Pay  to  the  order  of  Messrs. 
Long,  Schweyer  &  Co.  Seven  hundred  Dollars,  Valae 
received,  and  charge  the  same  to  account  of 

J50.  A.  ScHWEBRs,  Sec*y. 

Mill  Creek  Iron  Co. 
To  Charles  W.  Matthews,  Esq., 
133  Walnut  Street,  Philadelphia. 

Accepted,  Cuas.  W.  Matthews. 

Defendant  filed  an  affidavit  of  defence,  setting 
forth  as  follows : — 

The  above  action  was  brought  upon  an  instru- 
ment of  writing  in  nature  of  a  bill  of  exchange, 
of  which  the  Mill  Creek  Iron  Company  were  the 
drawers,  and  the  said  Long,  Schweyer  and  Com- 
pany, plaintiffs  herein,  the  drawees,  and  the  said 
dcjionent,  the  acce|)tor.  That  the  said  deponent, 
neither  at  the  time  of  the  acceptance  of  the  said 
instrument  of  writing,  nor  at  any  subsequent  time, 
was  in  any  manner  indebted  to  either  the  drawers 
or  drawees  of  said  instrument,  nor  had  he  in  his 
possession  or  control  at  said  time  of  acceptance 
or  at  any  subsequent  period,  any  funds,  merchan- 
dise, or  property  of  any  kind  or  nature,  whatso- 
ever, of  either  of  them  the  said  drawers  or 
drawees,  but  that  on  the  contrary  the  said  draw- 
ers were  then  and  still  are  largely  indebted  to  the 
said  deponent.  And  deponent  further  says,  that 
the  said  acceptance  was  procured  out  of  the  usual 
course  Ox  business,  and  without  any  consideration 
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of  anj  kind  or  nature,  whatsoever,*  by  and  through 
the  false  statements  and  misrepresentations  of 
onaZacus  P.  Boyer,  who  then  was  and  still  is, 
President  of  the  said  Mill  Creek  Jron  Company, 
drawers  of  the  said  instrument.  And  deponent 
further  says,  that  he  has  been  informed,  and  be- 
lieves and  expects  to  be  able  to  prove  at  the  trial 
of  this  cause,  that  the  said  plaintiffs  were  well 
aware  that  the  said  acceptance  was  obtained  out 
of  the  usual  course  of  business,  and  that  the  same 
was  without  consideration  of  any  kind  or  nature 
whatsoever,  notwithstandinjif  which  full  knowl- 
edge, they,  the  said  plaintiffs  received  the  said 
acceptanceand  Instrument  of  writinpr,  all  of  which 
deponent  verily  believes  and  expects  to  be  able  to 
prove  on  the  trial  of  this  cause. 

The  Court  below  entered  judgment  against 
defendant  for  want  of  a  sufficient  affidavit  of  de- 
fence, whereupon  he  took  this  writ,  assigning  for 
error  the  entry  of  judgment 

B,  F,  Wtlfion,  for  plaintiff  in  error. 

The  affidavit  was  sufficient  to  put  the  plaintiff 
upon  proof  of  his  bona  fides. 

[Sharswood,  J.  You  carefully  avoid  saying 
that  the  plaintiff  knew  there  was  fraud.  You 
only  say  it  was  irregular.  Now  what  do  juu 
mean  by  irregular  f  J 

Why,  out  of  the  usual  course  of  business.  In 
Losee  v,  Bissell  (26  Sm.  459)  your  Honor  said: 
"  But  to  determine  the  character  of  the  endorsee 
as  a  bona  fide  holder  fur  value  without  notice, 
the  point  of  time  at  which  he  parts  with  his 
money  is  an  important  fact.  If  the  paper  was 
then  on  its  face  irregular,  out  of  the  usual  course 
of  business,  the  effect  of  that  knowledge  on  the 
endorsee  would  not  l>e  prevented  by  subsequently 
potting  it  in  regular  shape." 

[Sharswood,  J.  You  ought  to  have  set  out 
the  facts  which  made  this  irregular.] 

We  do  not  simply  say  that  it  was  irregular,  but 
say  that  the  plaintiffs  knew  of  the  irregularity. 

P,  K,  Erdman,  contra. 

To  put  the  plaintiffs  upon  proof  of  bona  fides, 
there  must  be  di>tinct  averments  of  fraud,  or 
knowledge  of  irregularity  in  the  iiegotiatitm  com- 
munication to  the  plaintiffs  at  or  before  the  time 
of  the  negotiation.  The  facts  relied  upon  as 
constituting  such  fraud  or  irregularity  mu>t  Ikj 
distinctly  and  fully  set  out  in  order  that  the  Court 
may  judge  <»f  their  lejral  effect. 
Sttftt  v.  Q&rrett,  3  VVbart.  281. 

Feb.  12. 1877.  The  Court.  Theavermentin 
the  affidavit  of  defence,  that  the  defendant's  ac- 
ceptance was  procured  out  of  the  nsual  course  of 
business,  and  without  constderntion  and  by  false 
statements  and  misrepresentations,  is  too  gen- 
eral. It  ought  to  have  stated  facts  distinctly  to 
show  bow  the  acceptance  was  procured  and  what 
false  statements  were  made. 

Psa  Curiam.     Judgment  affirmed. 
Vol.  111.— ;{3 


Common  IJkas— IBqtiltfi^ 


C.  P.  No.  2.  March,  1R77. 

Penu  Mutual  Ins.  Co.  v.  Watson,  Ez*r,  et  al. 
Interpleader — Jurisdiclion  in  equity  notwilh' 
standing  the  statutory  remedy  at  law — Life- 
insurance  policy  payable  to  third  person — 
Revocation  by  person  whose  life  is  insured. 
Hearing  on  bill  and  answers. 
The  facta,  'fes  they  appeared  in  the  bill  and 
answers,  and  substantially  undisputed,  were  that 
John  H.  Jones  in  December,  1863,  took  out  a 
policy.  No.  6058,  in  the  plaiutiff  company  upon 
his  own  life,  payable  (by  his  direction  in  writing 
on  the  face  of  his  application)  at  his  death  to  his 
mother,  Ann  S.  Jones,  her  executors,  adminis- 
trators, or  a.ssigns.  Ann  S.  Jones  died  during 
the  lifetime  of  her  son,  the  insured.  After  her 
death,  the  insured  brought  the  policy  to  com^ 
plaiuants  in  January,  1865,  and  surrendered  it ; 
and  they  issued  to  him  a  new  one,  bearing  the 
same  date  and  number,  and  at  the  same  rate  of 
premium,  payable  to  Edwin  T.  Chase,  trustee  of 
Robert  8.  Jones,  the  insured's  nephew.  In  Janu- 
ary, 1S6S,  the  insured  brought  this  second  policy 
to  complainants,  and  they  again  cancelled  it,  and 
issued  a  third,  bearing  the  same  number  and  date, 
and  at  the  same  rate  of  premium,  but  payable  to 
the  executors,  administrators^  or  assigns  of  the 
insured  himself. 

The  bill  then  charged  that  all  three  of  said 
policies  were  but  one  contract,  and  that  was  made 
with  the  said  John  H.  Jones  ;  that  all  the  pre* 
miums  were  paid  by  said  Jones  himself,  or  with 
his  money,  and  the  said  several  policies  were  at 
all  times  in  his  possession  ;  that  the  said  Jones 
died  in  Sept.  1874,  and  his  executors  hnd  brought 
suit  on  the  last  policy  in  the  Court  of  Common 
Pleas  No.  4,  of  Philadelphi:*. 

The  executors  of  the  insured,  John  11.  Jones, 
the  administrators  of  Ann  8.  Jones,  the  mother, 
and  Chase,  trustee  of  Robert  S.  Jones,  the  nephew, 
were  made  defendants,  and  the  bill  prayed  that 
the  said  parties  be  enjoined  from  prosecuting  any 
suit  at  law,  and  be  required  to  interplead  and 
assert  and  have  adjudicated  their  respective 
claims  in  this  proceeding. 
Muey,  for  complainants. 
The  remedy  in  equity  remains,  whero  the  Inter- 
pleader Act  cannot  be  satisfactorily  applied. 
There  being  three  claimants  here,  an  issue  cannot 
be  tried  by  a  jury. 

J.  Fletcher  Budd,  E.  M,  Hunt,  and  Edwin 
T,  Chase,  for  defendants. 

There  is  a  personal  liability  asserted  her&„  not 
a  mere  claim  by  different  parties  to  the  sama  sum 
of  money.     This  is  a  case  for  trial  at  kw,. 
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Cracoshay  v.  Mornton,  2  M.  &  Cr.  15. 
Story's  Equity  PI.  807,  811,  and  812. 

The  Court  having  expressed  the  opinion  that 
the  remedy  in  equitj  was  the  proper  one  (see  2 
Weekly  Notes,  485),  the  parties  then  by  agree- 
ment submitted  their  respective  rights  to  adjudi- 
cation in  this  bill,  and  it  was  argued  bj  the  same 
counsel  and  upon  the  same  authorities  as  already 
reported  (supra), 

C.  A.  T. 

March  10,  Decree  that  the  plaintiffs  pay  the 
amount  of  the  policy  No.  5058  to  the  executors 
of  John  II.  Jone»,  deceased  ;  and  that,  as  to  the 
claims  of  the  other  defendants,  the  plaintiffs  be 
discharged  and  acquitted ;  and  that  tlie  said  de- 
fendants, the  administrators  of  Ana  S.  Jones, 
and  Chase,  trustee,  pay  the  costs. 


a^ommon  Pleas— 'Eako^ 


C.  p.  No.  1.  March  8, 1877. 

Cain  et  al.  v.  Shakespear. 

Attachment  of  vessels — Act  13  June,  1836 — 
Veasels  released  from  aUachment  by  giving 
bond  not  liable  to  be  taken  in  execution  after 
final  judgment  in  attachment  suit — Shares  of 
co-owners  in  the  vessels  cannot  be  sold  upon 
execution  againat  the  Master  and  part-owner 
who  had  given  bond  for  the  release  of  the  ves- 
sel—  The  giving  of  a  bondis  an  absolute  release 
of  the  vessel. 

Rule  for  a  new  trial  and  for  judgment  non 
obstante  veredicto  on  point  reserved. 

Feigned  issue  under  the  sheriff's  Interpleader 
Act,  by  Alexander  II.  Cain  el  al.,  claimants  of 
seven-eighihs  of  the  schooner  **  Maggie  Cain" 
against  William  M.  Shakespear,  the  plaintiff  in 
an  execution  levied  upon  said  vessel.  The  follow- 
ing facts  were  proved : — 

In  1870  Shakespear  filed  a  libel  under  the  Act 
of  13  Jdne,  1836  (Furd.  Dig.  94),  against  said 
Kchooner  and  Wra.  Fisher  &  Son,  owners  or 
ro|»uted  owners,  and  Andrew  Scull,  Master.  Sub- 
sequently Andrew  Scull,  us  Master  and  part-owner, 
intervening  for  himself  ai.d  the  present  plaintiffs, 
who  were  his  co-owners,  claimed  the  vessel  under 
a  title  prior  to  the  attachment,  and  gave  bond 
under  said  Act  of  13  June,  1836,  for  the  release 
of  the  vessel,  which  was  then  allowed  to  proceed 
on  her  voyage.  The  attachment  suit  resulted  in 
a  judgment  for  libeilant.  (See  Scull  v.  Shake- 
spear, 25  Sm.  207.)     The  vessel  having  relumed 


to  port,  one  of  the  sureties  on  the  bond  of 
Andrew  Scull  notified  libeilant  of  her  return,  and 
requested  him  to  issue .  executioD  and  seize  her. 
Libeilant  accordingly  caused  a^.  fa,  to  be  issued 
against  William  Fisher  &  Son,  and  Andrew 
^ull,  and  levied  on  the  vessel.  The  present 
plaintiffs  then  claimed  seven -eighths  of  her,  and 
gave  bond  under  the  Interpleader  Act 

(For  a  more  extended  report  of  the  facts  of 
this  case,  see  Shakespear  v.  The  Schr.  Maggie 
Cain,  ante,  1G7  ) 

The  Court  (Allison,  P.  J.)  directed  a  verdict 
for  plaintiffs,  reserving  the  point  whether  the 
interests  of  the  plaintiffs  in  the  vessel  were  liable 
to  be  taken  and  sold  under  this  execution. 

Arthur  M.  Burton,  for  the  rule. 

The  condition  of  the  attachment  bond  in  this 
case  is  similar  in  its  terms  and  legal  effect  to  that 
given  by  a  claimant  under  the  sheriff's  Inter- 
pleader Act  In  case  of  a  decision  against  the 
claimant,  execution  first  issues  against  the  goods, 
and  it  is  only  in  case  they  have  been  eloigned 
that  a  remedy  is  sought  upon  the  boud. 
Hill  V,  Robinson,  8  Wr.  382. 
Hill  V,  Grant,  13  Wr.  200. 

Both  at  common  law  and  in  admiralty  bail 
have  the  right  to  surrender  their  principaL 
Peiersdorff  on  Bail,  405. 
Cowlea  V.  Frawley,  4  Watts,  358. 
Lane  V.  Towu8«)nd,  Ware,  286-308. 

The  bond  for  the  release  was  a  recognizance  of 
special  bail,  and  the  notice  from  one  of  the  sure- 
ties  that  the  vessel  had  returned  to  port  and 
should  be  levied  on,  was  in  effect  a  surrender  of 
the  principal.  If  the  creditor  had  disregarded 
such  notice,  the  sureties  might  have  beeu  dis- 
charged. 

Newell  V,  Norton,  3  Wall.  266. 

Erie  Bank  v,  Gibson,  1  WaiU,  146. 

Scull,  as  Master,  had  the  right  to  give  bond  for 
the  release  of  the  vessel  from  attachment,  and 
judgment  having  been  recovered  against  him,  he 
has  an  equitable  right  to  make  the  vessel  answer 
for  the  debt. 

Barker  v.  Highly,  15  C.  B.  U.  S.  2T. 

The  sale  of  the  vessel  under  an  execution 
against  Scull  would  pass  to  the  pairchaser  all  the 
rights  which  Scull  had  in  her  at  the  time  of  exe- 
cution. 

Thomas  v,  Af«hbrooke,  1  Webklt  Notbs,  3. 

Kueib  V.  Gruvtid,  22  tSmith,  104. 

The  Master  of  a  vessel  in  cases  of  necessity 
acts  pro  hac  vice  as  the  owner  of  the  vessel.     He 
may  give  a  bill  of  sale  in  his  own  name. 
Tlio  Soh.  'i  ilton,  5  Mason,  405. 

It  has  been  already  shown  thnt  he  may  give 
bond  for  the  release  of  the  vessel.  (Barker  v. 
Highly,  supra.)  Having  in  this  case  given  bond 
in  his  own  name  conditioned  that  the  vessel 
hhould  answer  the  libellant's  demands,  he  was  so 
far  the  owner  that  the  vessel  might  bo  seized  U|>on 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


515 


an  execotion  against  him  after  a  judgment  in 
favor  of  libellant. 

Under  the  Act  of  13  Jane,  1836,  this  Court 
has  power  to  pronounce  the  same  decree  and 
enforce  the  same  by  like  writ  or  other  compul- 
sory process  as  a  court  of  admiralty  might  do  in 
like  cases.  The  decisions  of  the  U.  S.  Courts 
are  clear  and  unequivocal  in  support  of  their 
jurisdiction  over  the  res,  even  after  it  has  been 
released  on  bail. 

2l8t  Rule  of  Practtoe  in  Admiralty. 

Cooper  r.  Reynolds,  10  Wall.  316. 

The  Rio  Grande,  23  Wall.  4G5. 

Livingstone  v.  The  Sir.  Jew««8, 1  Ben.  C.  C.  19- 
21. 

The  Struggle,  1  GalliRon,  476. 

The  Alligator,  1  Id.  145. 

The  Grand  Para,  10  Wheatcn,  497. 
See  also— 

The  Freedom  Law  Rt*p.  3  Adm.  495. 

C,  M.  Husbands  and  Henry  Flanders  showed 
cause — 

(1)  The  fi,  fa,  in  this  case  was  a  process 
entirely  in  personam.  It  was  to  enforce  satis- 
faction of  the  judgment  out  of  the  property  of 
the  defendants  named  in  the  writ  and  none  other. 
The  claimants  not  being  named  as  defendants  in 
the  writ,  their  interests  could  not  be  levied  on  or 
sold. 

(2)  There  could  be  no  process  in  rem  against 
the  vessel  after  the  bond  of  Scull  bad  been  entered 
and  she  bad  been  discharged  from  the  attachment. 
The  remedy  was  solely  upon  the  bond. 

2  Troubat  &  Haly*8  Prac.  683-4. 

Ship  Portland  v.  Lewis,  2  S.  &  R.  206. 

TheUiiion,  4Blatch.  90. 

The  White  Squall,  Id.  103. 

The  Kalamazoo,  9  Rug.  L.  &  Eq.  557. 

The  Wild  Ranger,  2  Lush.  Adm.  Rep.  84. 

The  Palmyra,  12  Wheat.  10. 

Parsons'  Shipping,  vol.  2,  411. 

The  entering  of  the  bond  for  the  release  of  the 
veissel  did  not  create  a  relationship  of  principal 
and  surety  as  between  her  and  the  obligors.  She 
was  simply  discharged  from  the  attachment.  Not 
being  delivered  into  the  custody  of  any  one,  she 
could  Dot  be  surrendered  up.  After  bail  taken 
the  res  is  released  from  the  lien  and  cannot  be 
re-arrestcd  or  surrendered  by  the  sureties 
Vide  Coote'a  Adin.  Practice,  23-24,  90. 
Benedict's  Adm.  Practice,  293. 

The  condition  of  the  bond  was  for  the  pay- 
ment of  money,  while  in  a  feigned  issue  the  con- 
dition of  the  bond  is  for  the  production  of  the 
property.  The  two  cases  are  therefore  not  analo- 
gous. 

The  fact  that  Scull  intervened  for  the  owners 
does  not  render  them  personally  liable  so  that 
their  interests  in  the  vessel  could  be  seized  under 
this  execution.  An  appearance  by  a  defendant  in 
a  proceeding  in  rem  is  simply  an  appearance  to 
protect  his  interest  in  thepro(>erty,and  there  can 
be  no  proceeding  against  him  in  personam 
tlicrciu. 


Williams  ic  Bruce*8  Adm.  67,  note  b. 
The  Hope,  1  W.  Rob.  155. 
The  Volante,  lb.  383. 

C.  A.  V. 

March  24.  The  Court.  This  was  a  feigned 
issue  under  the  sherilTs  Interpleader  Act  to  try 
the  right  of  property  to  seven-eighths  interest  in 
the  schooner  Maggie  Cain. 

It  appeared  upon  the  trial,  that  an  attachment 
sur  libel,  under  the  Act  of  13  June,  1836,  entitled 
"An  Act  relating  to  the  attachment  of  vessels," 
and  its  supplement,  was  issued  on  the  27th  of 
January,  1870,  at  the  suit  of  William  M.  Shake- 
spear,  and  served  upon  the  schooner  Maggie 
Cain  and  William  Fisher  and  James  H.  Fisher, 
the  owners  or  reputed  owners,  and  Andrew  Scull, 
Master.  On  the  10th  of  February,  1870,  Andrew 
Scull,  as  master  and  claimant  of  the  schooner,  in 
pursuance  of  the  Act  of  Assembly,  gave  bond  to 
the  Commonwealth,  and  the  vessel  was  thereupon 
discharged  from  the  attachment.  The  proceed- 
ing in  the  libel  went  on,  and  the  jury  found  a 
certain  sum  of  money  due  the  libellant.  The 
Court  upon  this  entered  judgment  in  his  favor, 
and  decreed  that  the  said  William  M.  Shake- 
spear  "  do  recover  of  said  respondent  and  of  the 
said  Andrew  Scull  and  his  sureties  in  the  bond 
filed  in  this  cause"  the  amount  found  to  be  due. 
Upon  this  judgment  a  writ  of  fieri  facias  issued, 
and  the  sheriflf  levied  upon  the  schooner  Maggie 
Cain  as  the  proijerty  of  the  defendants  named  in 
the  writ,  to  wit:  William  Fisher  and  James 
Fisher,  trading,  etc.,  and  Andrew  Scull.  The 
claimants  in  this  issue  then  gave  notice  to  the 
sheriff  of  their  claim  to  seven-eighths  of  the 
vessel. 

It  was  not  denied  that  the  title  and  ownership 
of  seven-eighths  interjest  was  in  the  claimants, 
but  the  plain tifis  contended  that  as  the  vessel  is 
still  owned  by  the  same  persons  who  were  owners 
at  the  time  Andrew  Scull  intervened  and  gave 
bond,  their  interests  are  legally  subject  to  be  sold 
under  the  execution  upon  the  judgment  in  the 
attachment. 

To  reduce  the  question  to  its  simplest  form,  it 
is  whether,  on  the  execution  of  the  bond,  it  was 
substituted  for  the  vessel  or  whether  the  lien  upon 
the  vessel  still  continued  and  it  was  primarily  lia- 
ble to  be  seized. 

It  is  true  that  ly  an  Act  of  1836  the  power  is 
given  "to  pronounce  the  same  interlocutory  and 
final  sentence  or  decree  upon  such  libel  and  upon 
the  petition  of  any  other  person  concerned  and 
enforce  the  same  by  the  like  writ  or  other  com-  ^ 
pnlsory  process  as  a  court  of  admiralty  might  in 
like  cases,"  and  it  might  perhaps  be  our  duty,  if 
the  administration  of  the  law  required  it,  that  we 
should  avail  ourselves  of  this  power. 

We  prefer,  however,  to  confine  ourselves  to 
our  familiar  common   law  and  statutory  reme- 
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dies  where  we  think  them  safficient  to  effect  the 
purpose  of  the  law. 

We  have  in  Pennsylvania  two  statotes,  one  to 
enforce  the  lien  of  mechanics  or  material  men 
upon  the  baildings  their  work  or  labor  has 
helped  to  erect,  and  one  to  enforce  the  same  sort 
of  claims  upon  vessels  which  their  work  or  ma- 
terials have  helped  to  build.  There  would  ap- 
pear to  be  no  good  reason  why  these  laws  should 
be  construed  differently. '  When  a  bond  is  flled 
in  the  case  of  a  house  the  lien  on  the  house  is  at 
an  end  ;  when  it  is  filed  in  the  case  of  a  vessel, 
why  should  it  remain  ?  The  provisions  relative 
to  the  bond  are  not  identical;  but  do  they  vary 
so  much  as  to  require  a  distinction  in  their 
effects?  The  provisions  of  the  Act  relative  to 
the  eff'ect  of  a  bond  in  the  case  of  a  house  were 
probably  made  more  specific  because  the  house, 
the  res,  being  always  present,  there  might  be  a 
doubt  of  its  eventual  liability,  which  would  not 
arise  in  the  case  of  a  vessel.  The  provision  that 
the  vessel  was  to  be  discharged  from  the  attach- 
ment and  permitted  to  leave  the  jurisdiction  of 
the  Courty  might  well  be  considered  as  equiva- 
lent to  saying  that  the  bond  was  to  be  substi- 
tuted in  its  place. 

The  10th  section  of  the  Act  of  1836  enacts 
"If  the  owner  or  master  of  any  ship  or  vessel 
attached  as  aforesaid  or  his  or  their  agent  shall 
enter  into  a  bond  to  the  Commonwealth  with 
sufficient  sureties  to  answer  all  the  demands 
aforesaid  which  shall  be  at  the  time  filed  against 
the  same  and  fully  to  satisfy  and  pay  all  such  of 
them  as  shall  be  proved  and  recovered,  snch  ship 
or  vessel  shall  be  forthwith  discharged  from  the 
attachment  as  aforesaid  and  be  permitted  to  pro- 
ceed on  her  voyage." 

The  vessel  is  to  be  discharged,  and  there  is 
no  stipulation  that  she  is  to  be  returned.  The  en- 
gagement is  not  to  produce  the  property,  but  to 
pay  the  debt. 

The  levy  under  a  fieri  facias  upon  property 
which  is  admitted  not  to  be  the  property  of  the 
parties  against  whom  the  judgment  has  been 
entered  is  certainly  an  anomaly.  That  the  interest 
in  the  vessel  of  the  defendants  named  in  the  writ 
can  be  sold  like  any  other  portion  of  their  per- 
sonal property — would  seem  to  be  as  clear  as 
that  the  interest  of  no  one  else  except  those 
mentioned  in  the  writ  could  be  so  treated. 

We  think,  thert,  in  this  proceeding,  that  the 
filing  of  the  bond  is  an  absolute  release  of  the 
vessel  the  remedy  being  upon  the  bond  of  Scull 
and  his  sureties. 

Entertaining  these  views  we  refuse  a  new  trial 
and  enter  judgment  on  the  verdict. 

Opinion  by  Bjddle,  J. 


C.  P.  No.  1.  March  3, 1877. 

Hogg  V.  Longhery  et  aL 

Affidavit  of  defence  law — Mortgage —  Time — In 
(he  computation  of  the  time  vriihin  which  an 
act  is  to  be  performed,  the  day  from  which  the 
computation  is  made  is  excluded. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

Sci,fa,  sur  mortgage. 

The  affidavit  set  forth  that  the  mortgage  sued 
on  bore  date  June  2Gth,  1871,  and  was  payable 
at  the  expiration  of  ten  years.  The  mortgage 
provided  for  the  payment  of  interest  half  yearly, 
with  tases ;  it  fixed  no  particular  day  for  such 
payment,  but,  by  general  practice  and  consent,  it 
was  considered  payable  after  the  27th  day  of 
June  and  December  in  each  year ;  it  further  pro- 
vided that,  on  non-poyment  of  interest  for  thirty 
days  after  any  hall-yearly  payment  was  due,  the 
whole  mortgage  debt  should,  at  the  option  of  the 
mortgagee,  become  due  and  payable.  That  de- 
ponent, on  the  2Gth  day  of  January  last,  called 
upon  plaintiff's  agent  to  pay  the  interest  then 
due,  but  acceptance  of  the  same  was  refused,  and 
payment  of  both  principal  and  interest  demanded. 

Robinson,  for  the  rule.  The  tender  to  pay 
the  interest  on  January  26th  was  not  within  the 
thirty  days  allowed  by  the  mortgage ;  hence  the 
forfeiture. 

Hlover,  contra.  The  mortgage  being  dated  June 
26th,  1871,  and  being  made  payable  at  theea-pira" 
lion  of  ten  years,  the  debt  would  not  be  demand-* 
able  until  June  27th,  1881,  and  could  not  be  sued 
out  until  June  28th,  1881 ;  for  excluding  the 
first  day,  the  ten  years  would  terminate  on  tho 
last  moment  of  June  26th,  1881,  but  the  mort- 
gage is  not  payable  until  the  expiration  of  that 
day,  and  hence  demandable  only  on  the  first  mo- 
ment of  the  27th,  and  the  debtor  has  the  whole 
of  that  day  to  pay. 

Taylor  v.  Jacobjr,  2  Barr,  497. 

The  interest  follows  the  same  law,  for  the 
reason  that  where  a  date  is  given  from  which  to 
count  it  is  always  excluded. 
Miuard  v.  Beans,  14  Sm.  413. 

Hence  the  first  day  of  default  was  the  28th  of 
December;  if  thirty  days  be  added,  it  brings  the 
time  to  Jannary  2Gth,  the  whole  of  which  day 
the  debtor  had  to  pay  and  save  a  forfeiture. 
Taylor  p.  Jacoby,  2  Barr,  497. 
Thomas  r.  Shoemaker,  (5  W.  &  S.  179. 
Price  on  LimitatioiiA,  362. 

There  being  no  day  appointed  for  payment  of 
interest,  it  was  the  plaintiff's  duty,  if  he  intended 
to  stand  upon  so  nice  a  point  in  time,  to  notify 
defendant. 

Whitecar  v,  Worrell,  1  Phila.  R.  44. 
Walker  r.  Tracey,  1  Tliila.  R.  225. 
McNeil  r.  Amey,  2  W.  N.  05. 
liughes  V,  Suyder,  Id.  G5. 

C.  A.  T. 
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March  24.  Thk  Court.  The  mortgage  being 
dated  June  26th,  the  half-yearlj  payment  became 
due  and  payable  on  the  27  th  of  December.  Thirty 
days  after  that  would  be  January  26th.  As  pay- 
ment was  tendered  on  that  day,  it  was  in  time. 
Ill  making  the  calculation,  the  date  from  which 
joa  compute  is  excluded. 

Rule  discharged. 

Opinion  by  Biddls,  J. 


C.  P.  No.  2.  March  12.  1877. 

Bickard  v.  The  Korth  Pennsylvania  Eailroad 

Company. 
Negligence — Liability  of  Railroad  Company-^ 

Act  of  April  4,  1868 — Injury  to  persons  other 

than  employes. 

Rule  for  judgment  on  point  reserved  non  ob- 
stante veredicto. 

This  was  an  action  on  the  case  to  recover 
damages  for  injuries  alleged  to  have  been  received 
by  the  negligence  of  the  defendants.  It  appeared 
upon  the  trial  that  the  railroad  company,  defyi- 
dants,  had  shipped  upon  their  road  certain  goods 
to  the  plaintiff,  at  Sellersville  Station,  Mont- 
gomery Co.  The  plaintiff  called  for  the  goods 
before  they  had  been  unloaded,  and  the  agent  of 
the  company  pointed  out  to  him  the  car  contain- 
ing them,  which  stood  npon  a  siding,  unlocked. 
He  entered  the  car  and  commenced  handing  them 
out  to  a  companion.  While  he  was  thus  occu- 
pied, a  number  of  coal  cars  were  shunted  off  upon 
the  siding,  striking  the  car  in  which  he  was, 
knocking  him  over  and  injuring  his  thumb.  He 
brought  this  action  against  the  company  in  con- 
sequence, and  obtained  a  verdict  for  $1000  ;  the 
Court  (FIare,  p.  J.),  however,  reserving  the 
point  whether,  under  the  Act  of  April  4,  1868, 
§  1  (P.  L.  58),  the  plaintiff  was  entitled  to  re- 
cover,* 

Wm.  Botch  Wister,  for  the  rule,  argued  that 
the  plaintiff's  case  came  under  the  Act,  and  that 
he  was  entitled  to  no  damages,  as  an  employ^  of 
the  company  could  not  have  recovered  under  the 
same  circumstances. 

Kirby  it.  Peuiia.  R.  R.  Co.,  25  8m.  506. 
1>«1.   Lack,  anl  West.   R.  R.   Co.  v.  Malheim,  3 
Werklt  Notes,  39. 

McMurtrie,  contra.  The  Act  was  clearly  not 
intended  to  apply  to  such  a  contingency  as  this. 

♦  The  Act  provi«le9  that  "when  any  person  shall 
■nstain  pergonal  iujurj  or  lo.ss  of  lite  wlnle  lawfully 
engaged  or  employed  on  or  abont  the  r(»n<l8,  works, 
depotd,  and  premises  of  a  railroad  company,  or  in  or 
about  any  car  therein  or  thereon,  of  which  company 
■och  person  is  not  an  emplojrd,  the  ri^'ht  of  action  an<i 
recovery  in  all  such  cases  against  the  company  ghull 
be  such  only  k^  would  exist  if  such  person  were  nn 
employ^.  Provided,  that  this  section  shall  not  apply 
topabttengers." 


It  was  passed  to  meet  the  case  that  arises  where 
one  railroad  company  makes  use  of  the  tracks, 
depots,  or  premises  of  another.  *'  Engaged  or 
employed,"  means  *'  engaged  or  employed  in  or 
abont  the  work  of  the  roads  as  roads." 

TuE  Court  entered  judgment  for  defendants  on 
point  reserved. 


C.  P.  No.  2.  March  8, 1877. 

Stmtliers  v.  Peacock. 
Action  by   partners    for  tort — Death  of  one 

partner  during  the  trial  does  not  abate  Hie  suit. 

Motion  in  arrest  of  judgment. 

This  was  an  action  for  libel  brought  by  Wil- 
liam Strulhers,  John  Struthers,  and  William 
Strnthers,  Jr.,  trading  as  Struthers  &  Sons, 
against  Gibson  Peacock  and  others  trading  as 
Peacock,  Featherston  &  Co.  The  case  was 
tried  in. December,  1876,  and  lasted  several  weeks. 
Pending  the  trial  William  Struthers,  one  of  the 
plaintiffs,  died,  and  his  death  was  suggested  of 
record. 

The  Court  (Mitchell,  J.)  charged  the  jury, 
inter  alia^  as  follows  :  "  This  is  an  action  bfought 
by  the  plaintiffs  in  their  business  capacity.  It  is 
a  civil  action  for  damages  which  they,  the  plain- 
tiffs, allege  have  resulted  from  the  injury  occa- 
sioned to  their  business  reputation.  William 
Struthers,  the  senior  plaintiff  in  the  case,  having 
died  during  the  progress  of  the  trial,  you  are 
discharged  from  all  considerations  as  to  him,  as 
this  is  one  of  the  class  of  cases  which  do  not 
survive  a  deceased  plaintiff.  But  as  to  the  other 
plaintiffs,  if  their  business  reputation  has  been 
injured  by  the  publication  of  these  articles,  and 
if  nnder  the  princij)les  of  law  which  I  have  ex- 
plained, yon  believe  they  are  entitled  to  a  verdict, 
you  should  give  them  such  damages  as  shall  be  a 
substantial  vindication,  and  the  amount  of  the 
damages  you  may  award  them  for  the  accom- 
plishment of  that  purpose  is  a  matter  entirely 
within  your  discretion."  (The  charge  is  reported 
at  length,  ante,  215-219.) 

The  verdict  was  for  the  plaintiffis — damages 
one  cent. 

£.  Spencer  Miller,  for  the  motion.    • 

The  death  of  William  Struthers  and  the  con- 
sequent dissolution  of  the  firm  of  Struthers  & 
Sous,  abated  the  suit ;  the  said  death  brought  the 
plaintiffs'  firm  Into  liquidation,  and  the  survivors 
could  not  recover  anything  which  would  not  be 
assets  of  said  firm  in  liquidation,  and  therefore 
could  not  recover  in  this  suit. 

There  is  nothing  in  the  Act  of  Assembly  to 
change  the  common  law  rule  as  to  actiones 
person  ales. 

Puid.  Dig.  p.  424,  pi.  94. 

11  a.v thorn  r,  Lawtfon,  3  Carr.  &  Payne,  196. 

Httuua  V.  Wruy,  27  Bm.  27. 
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Upon  the  death  of  William  Struthers  the  jury 
should  have  been  resworn,  and  the  cause  retried. 

George  W,  Biddle,  contra. 

These  three  indlTiduals  sain^  top^cther  make 
one  entity,  which  is,  for  the  purposes  of  this  case, 
a  quasi  corporation.  The  partnership  continues 
for  many  purposes,  e.g.,  to  collect  debts  where 
the  survivors  sue,  with  which  proceeding  the  ad- 
ministrators of  the  deceased  member  have  nothing 
to  do. 

This  right  of  action  is  firm  assets. 
Hay  thorn  v,  Lawson,  nb. 
Podds  V.  Bachelor,  3  Bos.  &  Pull.  150. 
1  Wins.  8aand.  117  a. 

Where  there  is  a  common  injury  to  an  abstrac- 
tion recognized  by  law,  while  any  persons  survive 
representing  that  abstraction,  the  cause  of  action 
survives  for  the  benefit  of  that  abstraction. 

Motion  dismissed. 


C.P.  No.2.  March  12. 1877. 

De  Couney  v.  The  Guarantee  Trust  and  Safe 

Deposit  Company  et  al. 

Pleading — Special  traverse — Former  judrpnent 

in  proceedings  between  landlord  and  tenant 

under  Act  of  March  1,  1772,  no  estoppel  to 

action  of  trespass — Demurrer* 

Sur  demurrer  to  replication  and  rejoinder. 

Trespass  by  De  Coursey  against  The  Guarantee 
Trust  and  Safe  Deposit  Company,  to  recover 
damages  for  the  plain tififa  expulsion  from  a  cer- 
tain portion  of  premises  which  had  been  demised 
to  him  by  the  defendant's  grantor. 

The  facts  of  the  case,  as  averred  in  the  narr., 
are  fully  set  forth  in  the  report  of  former  proceed- 
i;igs  between  the  same  parties  under  the  Landlord 
and  Tenant  Act.     See  ante,  C5. 

The  defendant  pleaded  (1)  the  general  issne; 
(2)  liberum  tenem£ntum;  (3)  the  authority  of 
the  Building  Inspectors,  to  whom  complaint  had 
been  made  that  the  building  was  insufficient  and 
dangerous,  and  by  whom  it  had  been  duly  con- 
demned, and  the  defendants  ordered  to  take  it 
down  ;  and  (4)  the  title  of  the  defendants  to  the 
northernmost  eleven  feet  of  the  lot,  and  that  of 
the  Carpenters'  Company,  as  whose  agents  the 
defendants  had  acted,  to  the  remainder. 

The  plaintiff,  in  his  replication,  tendered  issue 
npon  the  first  two  pleas ;  to  the  third  he  replied 
with  a  special  traverse,  setting  forth  in  the  in- 
ducement, with  the  protestation  that  the  building 
was  not  insufficient  or  dangerous  except  through 
the  unlawful  acts  of  the  defendants,  that  upon 
his  application  to  the  Building  Inspectors,  pre- 
vious to  the  demolition  of  the  building,  they  had 
suspended  their  order  of  condemnation.  This  was 
followed  by  an  absque  hoc,  denying  in  manner 
and  form  the  allegations  in  the  plea  of  the  de- 


fendant ;  to  the  fourth  plea  he  set  up  his  unex- 
pired lease. 

The  defendants  demurred  to  the  replication  to 
their  third  plea  as  multifarious  and  argumenta- 
tive, and  to  the  fourth  they  rejoined  by  setting 
up,  by  way  of  estoppel,  the  previous  proceedings 
as  to  the  right  of  possession  under  the  Act  of 
March  1,  1772,  which  were  finally  determined  by 
the  Supreme  Court  against  the  claim  of  the  plain- 
tiff.    (Reported  ante,  65.) 

To  this  rejoinder  the  defendants  demurred,  and 
the  present  argument  was  heard  upon  both  de- 
murrers. 

^liarton  and  E,  S.  Miller,  for  the  plaintiff. 

The  replication  to  the  third  plea  is  the  regular 
form  of  a  special  traverse,  and  is  here  properly 
used  to  introduce  new  matter  of  defence.  A  tra- 
verse de  injuria  could  not  do  this.  The  plaintiff 
is  not  estopped  by  the  landlord  and  tenant  pro- 
ceedings. There  is  no  analogy  between  the  ac- 
tions. Moreover,  such  proceedings  are  not  final. 
The  tenant  may,  nevertheless,  maintain  ejectment 
against  his  landlord.  Nor  is  the  landlord  estop- 
ped from  bringing  another  action  for  the  pos- 
session. 

Fislier  v,  Morris,  5  Wh.  358. 
Galbraiih  v.  Black,  4  S.  &  R.  207. 

Pancoast  and  G,  Gilpin,  contra. 

The  right  of  possession  having  been  already 
determined  in  the  former  proceedings,  the  plain- 
tiff is  concluded  from  the  pica  that  his  lease  had 
not  expired.  The  replication  to  the  defendants' 
third  plea  is  multifarious,  as  containing  three 
several  matters — the  condition  of  the  building, 
the  right  of  possession,  and  the  suspension  of 
their  order  by  the  Building  Inspectors.  It  is 
also  argumentative,  and  allows  no  certain  issue  to 
be  taken  upon  it. 

Stevens  r.  Hughes,  7  C.  381. 

Doe  V,  InhabiiauU  of  Wick  St.  Lawrence,  5  B.  & 

Ad.  52(). 
Lewia  r.  HaiTl«,  11  Ad.  k  E.  723. 
Stadhnr.l  v.  Lee,  3  Q.  1).  SG4. 
Stephen  on  Pleading,  185. 

The  Court  entered  judgment  for  the  plaintiff 
on  both  demurrers. 


C.  P.  No.  4.  March  24, 1877. 

Chamberlain  v.  Samuel  Sloan. 
Affidavit  of  defence — Failure  of  consideration 
for  note  sued  upon — Satisjaction  of  judgment 
—  Where  there  is  a  specific  agreement  to  satisfy 
judgments,  the  Act  of  IS  April,  \*ld\,is  nota 
bar  to,  vor  does  it  measure  damages  for  breach 
of  the  agreement, 

Bule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on   a  promissory  note,  by  holder 
against  endorser. 
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The  affidavit  of  defence  set  forth  that  the  ])laiu- 
tiflf  received  the  note  in  consideration  of  the  set- 
tlement and  satisfaction  of  certain  claims  and 
judgments  held  by  the  plaintiff  against  the  depo- 
nent and  the  maker  of  the  note,  including  the 
claim  now  sued  on,  as  appeared  by  an  apjreement 
or  receipt  annexed  to  the  affidavit  as  follows : — 

RecM,  Phila.,  Nov.  18,  lS74,of  Howard  L.  Sloan, 
three  notes  .  .  .  endorsed  \*y  Sauiuel  Sloan,  which 
notes  are  in  eettlem^'iit  of  ....  All  the  abovw 
claims  enits,  and  judgments  thereon  to  be  satisfied 
and  discontinaed. 

Chamberlain,  Frtck,  &  Co., 

per  M.  CUAUBBULAIN. 

That  the  plaintiff  refused  to  have  said  claims 
and  judgments  marked  Settled  and  satisfied  until 
February,  187T.  That  by  reason  of  said  delay 
the  deponent  was  prevented  from  selling  or  mort- 
p^ajring  his  property,  which  he  was  desirous  of 
doing  for  the  purpose  of  carrying  on  his  business, 
and  had  suffered  damage  to  the  amouut  of  $600, 
which  he  claimed  as  setoff. 

Oeo,  Tucker  Bispham  (with  whom  was  Wayne 
Mc  Veagh),  for  the  rule. 

There  are  two  faults  in  the  affidavit :  (1)  The 
allegation  of  loss  is  not  specified;  it  should  be  set 
out  how  the  loss  was  sustained.  (2)  The  penalty 
for  refusing  to  satisfy  a  judgment  is  prescribed  by 
the  Act  of  13  April,  1781,  §14  (Purd.  Dig.  824). 

[Thayee,  p.  J.  If  there  is  a  specific  agree- 
ment, may  not  the  defendant  have  damages  for 
the  breach  other  than  those  prescribed  in  the 
Act?] 

We  submit  that  the  Act  of  Assembly  measures 
the  damages. 

[Tuaykr,  p.  J.  I  doubt  it,  where  there  is  a 
breach  of  an  express  agreement.] 

The  specific  agreement  cannot  alter  the  legal 
obligations  imposed  by  the  Act;  there  should 
have  been  alleged  a  demand,  tender  of  costs,  and 
refusal  to  satisfy. 

Kingalon,  contra,  was  not  heard. 

Thb  Court.  The  Court  are  of  opinion  that 
the  Act  is  not  a  bar  to  the  action  for  special 
damages  founded  on  a  breach  of  an  express 
agreement.  We  are  also  of  opinion  that  the 
manner  in  which  the  loss  was  suffered  is  suffi- 
ciently set  forth  in  the  affidavit. 

Oral  opinion  by  TuAT£a,  P.  J. 

llule  discharged. 


©rpljatts'  ©ourt. 


Evans*8  Estate.    March  31, 1877. 
Claim  for  services — Jurisdiction  of  Orphann^ 

Covrt  when  suit  pending  in  the    Court  of 

Common  J' leas  for  the  same  cause, 

Sur  petition  for  citation,  and  answer. 

The  petition  of  Lewis  B.  Evans  and  Anne  J., 
his  wife,  iu  her  right,  set  forth  that  the  petitioner 
is  creditor  of  the  estate  of  Jared  Evans,  deceased, 
for  work  done  and  service  rendered  for  the  dece- 
dent during  his  lifetime,  at  his  instance  and  re- 
quest ;  that  letters  of  administration  were  granted 
to  Oliver  Evans  more  than  a  year  ago ;  that  the 
administrator  had  failed  to  file  his  account;  and 
prayed  for  a  citatii)n  to  issue  to  him,  to  show 
cause  why  he  should  not  file  his  account. 

The  answer  of  the  administrator  denied  that 
the  petitioner  was  a  creditor  of  the  estate,  or  in 
any  way  interested  in  it  whatever  ;  and  averred, 
further,  that  the  petitioner  had  instituted  an  ac- 
tion at  law  in  the  Court  of  Common  Pleas  No.  4, 
to  June  Term,  18";  6,  No.  975,  for  a  large  sum  of 
money  for  nursing  and  taking  care  of  the  dece- 
dent, which  action  is  still  pending  and  undeter- 
mined ;  and  that  the  petitioner,  having  selected 
the  Court  of  Common  Pleas  No.  4  as  the  forum 
in  which  to  enforce  her  alleged  clnim,  cannot,  at 
the  same  time,  pursue  the  administrator  in  this 
Court 

P.  Archer,  Jr,,  for  the  petitioner. 

C  J^.   Corson,  for  the  administrator. 

C.  A.  V. 

March  81.  The  Court  ordered  that  the  ac- 
count be  filed  on  or  before  April  20, 1877. 

[See  Hammett's  Appeal,  ante,  416.] 


Orecntree's  Estate.   Feb.  23, 1877. 
Executors    and    administrators — Custody    of 
evidences  of  indebtedness  to  estate  by  an  in^ 
dtbted  executor — Waste  and  mismanagement 
of  estate-^Insolvent  execuor — Grounds  for 
removal  of  executors. 
Sur  petition  for  citation,  and  answer. 
Emanuel  J.  Greentree  died  in  1876,  and  on 
August    81,    1876,    letters    testamentary    weie 
granted  to  Isaac  P.  Hunt  and  Jules  A.  Ephraim. 
In  the  inventory  and  appraisement  of  the  per- 
sonal estate,  filed  September  13,  1876,  there  were 
included  two  due  bills  and  a  promissory  note, 
dated  March  24,  1876,  at  twelve  months,  of  the 
firm  of  J.  A.  Ephraim  and  Son,  the  whole  in- 
debtedness represented   by   these   papers  being 
$5200.     There  was  also  one  due  bill  of  Philip 
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Ilunt  and  Son  for  $200.  Subsequent  to  the  filing 
of  the  appraisement  the  firm  of  J.  A.  Ephraira 
&  Son  failed.  On  Decemljer  23,  1876,  Isaac 
P.  Hunt  presented  his  petition  to  the  Court  set- 
ling  forth  the  above  facts,  and  also  that  the  pa- 
pers of  the  estate,  among  which  were  the  afore- 
said promissory  notes  and  due  bills,  were  in  the 
custody  of  the  Fidelity  lusnrance.  Trust  and  Safe 
Deposit  Company,  and  ihou<rh  often  requested 
by  the  petitioner,  the  said  Jules  A.  Ephraim  had 
refused  to  allow  the  said  Hunt  to  receive  the 
papers ;  and  praying  that  a  citation  should  issue 
to  the  said  Ephraim  to  show  cause  why  he  should 
not  hand  over  to  the  petitioner  the  papers  and 
property  of  the  estate  in  his  possession.  The 
prayer  of  the  petition  was  granted  and  the  cita- 
tion issued  January  6.  Oa  January  20  J.  A. 
Ephraim  filed  his  answer  to  the  petition  of  Isaac 
P.  Hunt,  denying  that  he  refused  to  deliver  the 
papers  of  the  estate  to  the  said  Hunt,  but  aver- 
ring that  he  did  refuse  to  permit  the  moneys  of 
the  estate  on  deposit  and  the  due  bill  for  $200 
jriven  to  the  decedent  by  the  said  Hunt,  to  be 
handed  over  to  him,  and  further  averring  that 
the  said  Hunt  bad  used  considerable  sumR  of 
money  belonging  to  the  estate  in  his  own  busi- 
ness. To  this  answer  Isaac  P.  Iluut  filed  a  re- 
plication. 

On  January  6,  1877,  Rosa  Greentree,  the 
widow  of  the  decedent,  petitioned  the  Court,  al- 
leging that  one  of  the  aforesaid  executors  was 
wasting  and  mismanaging  the  estate  and  that 
the  other  was  insolvent,  and  prayed  that  a  cita- 
tion might  issue  to  both  the  aforesaid  Isaac  P. 
Hunt  and  Jules  A.  Ei)hraim  to  show  cause  why 
tl'.ey  should  not  be  removed  from  their  offices  as 
executors. 

Isaac  P.  Hunt  made  answer  to  this  petition, 
denying  that  be  was  mismanaging  the  estate,  and 
averring  that  the  petitioner  admitted  to  having 
known  nothing  hostile  to  his  character,  and  that 
her  petition  was  made  at  the  instigation  of  Jules 
A  Ephraim. 

Testimony  was  taken  as  to  the  facts  alleged. 

Alexander  H.  Cutler  (with  whom  was  Aaron 
TIiumpHon),  fur  the  estate. 

c/.  hanitl  Ely,  for  the  widow. 

Walter  J,  Badd,  for  Jules  A.  Ephraim. 

C.  A.  V. 

March  31.  The  Court.  A  careful  examina- 
tion of  the  testimony  taken  in  these  proceedings, 
satisfies  us  that  both  of  the  executors  should  be 
removed.  One  is  largely  insolvent,  and  the  acts 
of  the  other,  as  detailed  by  witnesses,  are  of  a 
character  so  doubtful  that  we  feel  that  the  estate 
would  be  subject  to  risks  at  his  hands,  from  which 
it  should  be  relieved. 

Being  of  the  opinion  that  the  matter  is  one  of 
those  whiih  the  Legislature  hud  in  view,  when, 
by  ilie  Act  of  May  1,  lyCl,  it  authorized  the 


Court  to  remove  an  executor  if  for  any  reason 
the  interests  of  the  estate  or  property  are  likely 
to  be  jeopardized  by  his  continuance,  it  is  consid- 
ered and  decreed,  that  the  letters  testamentary 
issued  to  Jules  A.  Kphraim  and  I^iaac  P.  Hunt, 
be  and  are  hereby  vacated,  and  that  new  letters 
testamentary,  with  the  will  annexed,  be  and  are 
hereby  awarded  to  The  Fidelity  lusnrance,  Trust 
and  Safe  Deposit  Company,  to  be  granted  to  said 
company  by  the  Reirister. 
Opinion  by  DwiauT,  J. 


March  10, 1877. 
Philip  M.  Hanbest's  Estate. 
Claim  by  executor  against   administrators  of 

deceased   co-executor   for  moneys   belom/ing 

to  estate  of  testator — When  to  be  presented — 

Practice, 

Sur  exception  to  adjudication. 

Thomas  P.  Hanbest  died  August  7,  1873, 
leaving  a  will  by  which  he  appointed  Isaac  Nor- 
risexecntor.  In  the  said  will  he  directed  that 
his  brother,  Philip  M.  Hanbest,  should  collect 
the  rents  of  the  real  estate,  and  pay  the  same 
over  to  the  executor.  By  a  codicil  to  the  snid 
will,  he  appointed  Philip  M.  Hanbest  co-executor 
with  Isaac  Norris. 

Philip  M.  Hanbest  died  August  28,  1875,  and 
the  Fidelity  Insurance,  Trust  and  Safe  Deposit 
Company  were  appointed  administrators  of  his 
estate.  The  Company  having  filed  their  account, 
at  the  audit  Isaac  Norris,  surviving  executor  of 
the  estate  of  Thomas  P.  Hanbest,  deceased,  made 
a  claim  on  the  balance  in  the  hands  of  the  said 
administrators  for  sundry  sums  of  money  collected 
by  Philip  M.  Hanbest  as  agent  and  collector  of 
the  estate  of  T.  P.  Hanbest,  deceased  (being  rents 
of  houses  forming  part  of  the  estate  of  the  said 
T.  P.  Hanbest),  and  not  pnid  over  to  the  said 
Isaac  Norris  as  was  directed  by  the  will  of  T. 
Passmore  Hanbest. 

The  amounts  so  collected  were  proven  by  the 
accountant  of  P.  M.  Hanbest,  and  it  was  also 
proven  that  these  moneys  were  deposited  in  the 
Fidelity  Company  to  the  credit  of  Philip  M. 
Hanbest. 

The  auditing  Judge  disallowed  the  claim,  and 
Isaac  Norris  excepted. 

J  Parker  Norris  (with  whom  was  F.  CairoU 
Brewster),  for  the  exceptant. 

C.  A.  V. 

March  31.  The  Court.  The  claim  should 
be  )»resented  when  the  account  of  Philip  M.  Han- 
l)est,  as  executor  of  T.  P.  Hanl)est,  is  filed  by  the 
Fidelity  Insurance,  Trust  and  Safe  Deposit  Com- 
pany. 

The  exceptions  are  dismissed,  and  the  ac^adica- 
tion  is  confirmed. 
Per  DwiauT,  J. 
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gjti^rente  ©ourt^ 


Jan.  76,  260.  Jan.  24,  1877. 

Boyd  et  al.  v.  Wilson  et  al. 

Vendor  and  vendee — Sale  by  sample — Warranty 
of  quality — Custom  of  trade* 

In  the  abReiioe  of  fraud  or  represpntation  aa  to  qual- 
ity, a  sale  by  sample  i^  not  in  itself  a  warranty  of  the 
qmlity  of  the  go  d?*,  but  Fitnply  a  guaranty  that  the 
^ooda  shall  be  similar  in  kind  and.be  merchantable. 

A  broker  effected  a  sale  for  A.  of  850  oasM  of  "  King's 
brand'*  of  canned  corn  to  B.,  who  had  tirat  b«»en  fur- 
iii.*«hed  with  tiiree  of  the  cans  for  trial  and  found  them 
in  perfect  condition.  No  express  warranty  of  tlie  corn 
to  lie  delirered  was  made,  nor  was  fraud  shown.  Part 
of  the  lot  proving  bad,  B.  refused  to  accept  tlie  balance. 
In  rt  suit  by  A.  for  the  purchase-money  of  the  whole : 

H  Id,  that  there  was  no  warranty  aa  to  the  quality, 
and  that  the  plaintiff  was  therefore  entitled  to  recover. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit  by  0.  H.Wilson  and  James  Stewart, 
Jr.,  trading  as  Wilson  &  Stewart,  on  a  promis- 
sory note  for  $2720,  drawn  to  their  order  by  the 
defendants,  Samuel,  Daniel,  and  James  Boyd, 
trading  as  Samuel  Boyd  &  Co.  The  pleas  were 
non-assnmperunt,  payment  with  leave,  etc. 

On  the  trial  (before  BaiGOS,  J.,  February  25, 
1870)  it  appeared  that  on  December 2 4,  1874,  II. 
F.  Nieraan,  who  was  a  merchandise  broker,  com- 
missioned by  the  plaintiffs  to  sell  850  cases  of 
"Kind's  brand"  of  canned  corn,  called  upon  the 
defendants  with  a  can  of  that  brand  which  he 
opened  and  exhibited  to  them.  The  defendants 
proposing  to  take  some  of  the  corn  home  to  try, 
he  furnished  them  two  more  cans,  which  upon 
trial  proved  to  contain  **  good  sweet  white  corn 
sound  in  eveyy  respect."  On  the  following  day 
defendants  made  an  offer  for  the  lot,  which  was 
accepted,  and  on  the  29th  they  gave  their  note 
at  three  mouths  in  payment.  By  agreement  with 
the  plaintiffs,  the  delivery  was  made  in  small  lots 
during  January  and  February  following  until 
7G8  cases  in  all  had  been  received.  During  Feb- 
ruary the  customers  of  the  defendants  began  to 
return  numliers  of  the  cans  with  complaints  of  the 
quality,  and  were  refunded  the  purchase  money 
for  the  cans  returned.  The  corn  contained  in 
them  was  sour  and  greasy,  and  some  of  it  unfit 
for  food.  At  about  the  same  time  the  defendants 
complained  to  the  plaiati£b  and  offered  to  send 


back  the  corn  not  yet  sold,  which  plaintiffs  de- 
clined receiving.  Defendants'  note  was  protested, 
and  on  March  80th  plaintiffs  sent  to  them  the 
balance  of  the  lot  yet  undelivered,  amounting  to 
J*2  cases,  which  defendants  refused  to  receive. 
It  was  in  evidence  that  **  King's  brand"  corn  did 
not  rank  so  high  as  some  other  brandy  that  the 
only  test  of  the  soundness  of  canned  corn,  without 
opening  the  cans,  is  theswelling  or  bursting  of  the 
heads  of  the  cans  from  fermentation,  but  thnt  in 
this  case  there  was  no  swelling  of  the  cans  which 
contained  the  defective  corn.  One  of  the  de- 
fendants testified,  "The  broker  said  all  the  bad 
corn  wos  to  be  taken  back  and  the  money  re- 
funded." The  broker,  however,  testified,  *'  I  did 
not  say  to  defendants  all  the  bad  corn  was  to  be 
taken  back  and  the  money  refunded.  There  were 
no  representations  or  guarantee  as  to  the  corn. 
I  told  defendants  if  there  were  any  swelled  cans 
they  could  be  made  good ;  aside  from  that  I  made 
no  statement  or  representation."  There  was  no 
other  evidence  of  any  express  warranty,  and  none 
of  fraud.  The  defendants  produced  evidence  of 
a  custom  in  the  trade  to  refund  for  all  defective 
cans  sold,  which  was  contradicted  by  some  of 
plaintiffs'  witnesses. 

The  Court  charged  the  jury,  inter  alia,  as 
follows:  [*'I  do  not  see,  gentbmen,  in  the 
case  anywhere  any  evidence  of  warranty  as  to 
quality,  or  any  evidence  as  to  fraud  on  the  part 
of  the  plaintiffs.  I  say  I  do  not  perceive  any 
evidence  anywhere  in  the  case  that  would  justify- 
me  in  submitting  those  propositions,  viz.,  of 
warranty  or  fraud,  to  you.]  ....  I  do  not 
discover  any  evidence  of  warranty  or  any  evi- 
dence of  fraud  unless  the  proposition  as  contended 
for  by  Mr,  White  be  correct,  that  the  goods  being 
sold  by  sample  amounts  in  itself  to  a  warranty. 
With  regard  to  that,  in  order  that  the  case  may 
be  put  squarely  and  fairly,  so  as  to  protect  the 
rights  of  both  parties — and  I  have  got  to  meet 
the  question  emphatically  on  one  side  or  the 
other — [I  say  to  you  that  sale  by  sample  is  not 
a  warranty.]  Now,  I  cannot  put  it  more  squarely 
or  more  fairly  than  that  If  I  have  made  a  mis- 
take, it  is  so  squarely  put  that  the  Supreme  Court 
will  be  sure  to  reverse  me ;  if  I  have  not,  the  Su- 
preme Court  will  be  certain  to  sustain  me  .  .  . 
I  will  give  you  the  reason  that  has  led  me  to  the 
conclusion  that  I  have  just  enunciated.  There 
are  eight  hundred  and  more  cases  of  corn  sealed 
beyond  the  power  of  human  vision  to  determine 
the  quality  of  the  contents  of  the  cans,  except 
the  heads  be  bulged  by  fermentation  of  gas,  or 
burst  by  swelling.  A  broker  approaches  a  dealer 
and  announces  the  fact  that  he  has  these  eight 
hundred  cases  of  corn  for  sale.  The  dealer  says, 
give  me  a  can.  It  is  bought ;  it  is  opened ;  it 
proves  to  be  good.  The  dealer  says,  send  me  two 
others,  one  tliat  I  may  take  home  to  my  family, 
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and  tho  other  that  I  raay  give  to  my  brother.  The 
broker  does  60,  and  the  dealer  takes  them  home 
and  the  quality  proves  satisfactory.  Now,  this 
I  understand  was  all  that  was  done  in  this  case. 
Now,  gentlemen,  that  is  what  is  called  a  sample. 
"Was  there  any  frnnd  in  the  selection  of  these 
three  cans  f  Were  tliey  taken  from  the  800  cases, 
not  selected  expressly  with  a  view  to  the  fair  pre- 
sentment that  would  be  exhibited  to  the  eye  when 
opened,  but  selected  hap-hazard — selected  by 
chance  f  No  studied  effort  \o  get  these  three — 
picked  indiscriminately  out  of  the  cases — the  800 
cases?  If  they  were  thus  selected,  then,  gentlemen, 
there  was  no  fraud  in  the  selection.  It  was  fair, 
and  because  there  was  no  fraud  and  because  it  was 
fair,  the  t  ransactiun  of  the  parties  is  legal.  How 
did  the  broker  know  ?  How  did  the  parties  who 
desired  the  broker  to  sell  know,  if  the  heads  were 
not  bulged,  that  the  corn  was  not  good  t  There 
is  no  fraud,  gentlemen,  where  the  purchaser  has 
the  same  means  of  ascertaining  the  contents  of  a 
thing  that  the  seller  has,  and  both  stand  exactly 
upon  the  same  level,  npon  the  same  equality. 
And  why  should  one  man,  gentlemen,  in  view  of 
such  circumstances,  or  one  party  to  a  transaction, 
have  an  advantage  over  another  in  the  transac- 
tion ?  This  is  the  reason,  gentlemen,  that  leads 
me  to  the  legal  proposition  that  I  have  already 
enunciated,  and  hence  I  will  say  to  you  that 
this  sale  by  sample  is  not  in  itself  a  warranty. 
If,  to  illustrate,  there  were  two  lots  of  this  corn 
of  the  same  brand,  or  bearing  the  trade- mark  or 
impress  of  the  same  maker,  one  was  inferior  to 
the  other,  or,  if  you  please,  of  the  same  grade — 
I  don't  care  if  they  were  of  different  lots — the 
broker  was  bound,  and  the  principal  whom  he  re- 
presented was  bound,  to  send,  in  filling  tho  order 
of  purchase,  the  balance  of  the  cans  from  which 
the  samples  were  taken.  He  would  not  be  justi- 
fied, gentlemen,  in  going  into  the  other  lot.  Sup- 
pose that  one  lot  was  inferior  to  the  other,  and 
was  known  to  be  such :  the  selection  of  a  can  for 
a  sample  from  the  good  lot,  and  then  to  fill  the 
contract  from  the  bad,  would  be  fraud,  and  that 
would  create  a  liability  in  such  a  contingency.  I 
have  used  this,  gentlemen,  as  a  mere  figure  for 
illustration.  There  is  no  evidence  in  the  case  that 
there  were  two  lots.  I  have  used  it  simply  for 
the  purpose  of  illustrating  a  case  where  fraud 
might  come  in.  There  is  no  evidence  in  the  case, 
that  J  perceive,  of  warranty  or  fraud  .... 

"Well,  it  is  said,  gentlemen,  that  there  is  a  custom 
prevailing  among  dealers  in  canned  fruits  that, 
if  the  fruit  proves  defective  or  of  inferior  qual- 
ity, then  the  purchaser  by  force  of  that  custom 
is  not  bound  to  pay  for  it.  It  may  be  returned, 
and  the  money  refunded  or  a  sound  commodity 
substituted  in  its  place  .  .  .  [Now,  this  is  the 
definition  of  a  good  custom  that  you  are  to  ap- 
ply to  the  evidence  in  this  case :  If  it  is  positive. 


certain,  continuous,  known  to  all  the  trade,  un- 
contradicted, then  it  is  a  good  custom,  and  the 
defence  to  this  extent  would  prevail.  If  it  does 
not  come  up  to  this  standard,  then  it  fails,  and 
would  not  amount  to  a  defencie.  Whether  there 
is  a  custom,  in  view  of  this  testimony,  yoa  have 
got  to  work  out  yourselves.] [Gentle- 
men, if  yoa  find,  as  I  said  before,  the  custom  to  be 
a  good  custom,  in  view  of  what  I  have  said,  the 
defendant  would  be  entitled  to  get  a  rebate  or  a 
deduction  to  the  extent  of  the  value  rf  the  btid 
cans,  and  he  must  show  the  extent  of  the  defect. 
As  he  undertakes  to  show  they  are  bad,  the  evi- 
dence somewhere  in  the  case  must  give  you  a 
standard  of  calculation  by  which  jou  can  reach 
the  result  or  aggregate  in  dollars  and  cents.]'' 

In  answer  to  one  of  the  plaintiffs'  points  the 
Court  also  charged  as  follows :  **  There  are  two 
witnesses  who  testify  one  against  the  other.  A 
witness  for  the  plaintiff  said,  at  the  time  the  broker 
sold  these  goods,  he  stated  he  would  take  back  tho 
defective  cans.  The  broker  himself  takes  the 
witness  stand,  and  he  testifies  that  he  made  no 
such  representation.  If  he  did,  then,  independent 
of  the  question  of  warranty,  the  plaintiff  would 
be  bound  to  take  them  back,  because  it  would  be 
an  element  running  right  into  the  contract  itself. 
If  you  find  that  he  did  so  agree  to  taketheia 
back,  he  would  be  bound  to  take  them  back.  If 
he  did  not,  then  he  is  not  bound  to  take  them  back, 
except  for  the  consideration  that  I  have  alluded 
to ;  that  is,  the  custom." 

Verdict  for  plaintiff^  for  $2874.82,  and  judg- 
ment thereon.  The  defendants  took  a  writ  of 
error,  assigning  for  error,  inter  alia,  those  por- 
tions of  the  charge  inclosed  in  brackets. 

B,  P,  White,  for  plaintiffs  in  error. 

An  analysis  of  the  cases  will  show  that  the  trne 
doctrine  here,  as  in  other  States  and  in  England, 
is  that  a  sale  by  sample  is  an  engagement  u])on 
the  part  of  the  vendor  to  furnish  goods  corre- 
sponding in  kind  and  in  quality  with  the  sample 
shown.  The  Pennsylvania  cases  relied  on  to 
sustain  the  contrary  principle  are  Fraley  v  Bis- 
pham  (10  Barr,  320),  and  Carson  u  Baillee  (7  II. 
375),  but  in  Fraley  u  Bispham  the  real  question 
was  whether  certain  words  in  a  bill  of  parcel  con- 
stituted a  warranty  of  quality,  and  it  was  held  not 
to  be  so,  but  only  of  kind. 

[Sharswood,  J.  There  was  no  warranty;  it 
was  tried  to  prove  it,  but  the  witness  was  incom- 
petent] 

In  Carson  u  Baillie,  it  was  only  decided  that 
after  a  purchase  on  inspection  there  was  no  im- 
plied warranty  in  the  bill  of  parcels. 

A<iCainst  the  supposed  weight  of  these  cases, 
which  it  is  shown  have  no  bearing,  there  is  a  cur- 
rent of  authority  resting  on  the  whole  course  of 
commercial  usage,  and  on  the  broad  principle  that 
what  a  man  sells,  that  he  must  deliver.     See 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


523 


2  Storj  on  Contracts,  1073  (5th  #*(!.). 
Bradford  v,  Manlejr,  13  Mass.  13S. 
Boorman  o.  Jenkins,  12  Wend.  6G6. 
Leonard  v.  Fowler,  44  N.  Y.  289. 
Merriman  v.  Chapman.  32  Conn.  146. 
Brantley  r.  Thomas,  22  Tex.  270. 
Barnard  v,  K*^IIogg,  10  Wall.  383. 

This  doctrine  has  beea  recogQized  ia  Peunsjl- 
Taniain — 

Dailey  r.  Green,  3  II.  125. 

Maute  17.  Gro88,  6  Sm.  250. 
What  the  interest  of  the  parties  to  such  a 
transaction  as  this  was,  is  a  question  which 
ought  to  be  left  to  the  jury.  The  fact  that  no 
questions  were  asked  and  no  allegations  made; 
only  goes  to  show  that  both  parties  perfectly 
ouderstood  that  they  were  dealing  on  the  basis  of 
a  nsage  of  trade  known  in  every  commercial  com- 
munity. 

Beime  v,  Dord,  1  Seldon,  95. 

Hargoa  ».  Stone,  Id.  73. 

Note  to  Chandler  r.  Lopns,  1  Sm.  L.  C.  308. 
Where  there  is  contradictory  evidence  of  the 
existence  of  a  custom,  the  credibility  of  the  wit- 
nesses should  be  weighed  by  the  jury. 

F.  C,  Brewster  (with  whom  were  Francis  E, 
Brewster  and  ^  G,  Brewster^  Jr.). 

In  Pennsylvania  the  principles  of  the  common 
law  have  been  adhered  to,  and  in  the  absence  of 
an  express  warranty,  no  implied  warranty  will  be 
presumed. 

McFarland  v,  Newman,  9  W.  56. 

Wetherill  v.  Keilsou,  8  U.  448. 

3  Rawie,  23, 1G8. 

Sands  v.  Taylor,  6  John.  395. 

Hart  V.  Wright,  3  7  Wend.  267. 

1  Sin.  L.  Cases,  294. 
Upon  a  sale  by  sample  there  is  an  implied 
warranty  that  the  article  delivered  shall  corre- 
spond in  specie  with  the  commodity  sold ;  but  all 
gradations  in  quality  are  at  the  hnzard  of  the 
buyer,  and  the  question  of  the  existeuce  of  such 
a  usage  in  this  case  was  for  the  jury. 

Fraley  v.  Bispham,  10  B.  320. 

McKnight  V.  Baillie,  7  H.  375. 

Whitaker  v.  Enstwick,  25  Sm.  229. 
Custom  is  usage  so  long  known  and  so  well 
established  as  to  have  acquired  the  force  of  law. 

Note  to  Chandler  r.  Lopos,  1  Sm.  L.  C.  301  (Am. 
ed.). 

Adams  v.  Pitts.  Ins.  Co.,  26  Sm.  411.    t 

Feb.  6.  The  Court.  If  we  trace  the  law  of 
this  State  through  the  following  cases,  we  shall 
find  that  a  sale  of  chattels  by  the  production  of 
a  sample,  but  without  fraud,  or  circumstances  to 
fix  the  character  of  the  sample  as  a  standard  of 
quality,  is  not  attended  by  any  implied  warranty 
of  the  quality.  The  sample,  under  such  circum- 
stances, pure  and  simple,  becomes  a  guaranty 
only  that  the  articles  to  be  delivered  shall  follow 
its  kind,  and  be  simply  merchantable.  These  are 
the  cases  referred  to :  (Borrekins  v,  Bevan,  3 
Bawle,  23 ;  Jennings  v.  Graiz,  loid.  168  j  Kirk 


V.  Nice,  2  Watts,  3G7  ;  McFarland  u  Newman, 
9  Watts,  65;  Fraley  v.  Bispham,  10  Bnrr,  320; 
Carson  et  al.  v.  Baillie,  7  Harris,  375  ;  Wetherill 
V,  Neilson,  8  Harris,  4l8;  Eager  v.  Call,  10 
Casey,  236;  Weimer  u  Clement,  1  Wright,  147; 
Whitaker  v.  Eastwick,  25  P.  F.  Smith,  229.) 
Such  precisely  was  the  state  of  this  case.  The 
broker  going  on  a  business  round  produced  a  can 
of  the  corn  and  exhibited  it  to  the  defendants, 
and  they  afterwards  asked  to  see  others,  which 
they  opened  and  examined,  and  proved  by  look- 
ing for  themselves.  On  the  following  day  thoy 
made  an  offer  for  the  lot,  which  was  accepted. 
There  was  no  fraud  and  no  warranty  of  the  qual- 
ity, and  no  circumstances  to  show  that  the  par- 
ties dealt  upon  the  basis  of  a  quality  to  be  pre- 
cisely such  as  the  cans  exhibited  contained.  The 
evidence  also  showed  that  such  cans  are  hermeti- 
cally sealed  to  preserve  the. corn,  and  are  thus 
bought  and  sold,  and  that  the  only  true  indica- 
tion of  their  being  spoiled  is  the  bulging  of  the 
cans  produced  by  fermentation  and  the  consequent 
evolution  of  gases,  which  swell  out  the  head.  It 
is  also  shown  that  these  cans  were  not  bulged. 
The  Court  charged,  if  there  were  fraud  in  the 
selection  of  the  cans  as  a  means  of  imposition, 
or  they  were  of  a  particular  lot  and  llie  seller 
delivered  from  a  different  lot,  it  would  be  evidence 
of  fraud.  But  the  Court  saw  no  evidence  in  the 
case  of  either  fraud  or  warranty,  and  under  these 
circumstances  charged  that  a  sale  by  sample  was 
not  iu  itself  a  warranty  of  the  quality  of  the 
corn.  This  language  is  too  broad  for  all  cases, 
but  under  these  facts  it  seems  to  us  there  was  no 
error  in  the  instruction.  Jt  was  said  of  a  general 
sale,  without  circumstances.  The  seller  did  not 
agree  or  say  that  the  remainder  should  be  of  the 
same  quality  as  the  sample,  and  the  purchaser 
did  not  order  the  corn  to  be  delivered  to  be  of 
the  same  quality  as  the  sample;  nothing  was 
said  or  done  on  either  side  to  give  character  to 
the  sample  cans  as  a  standard  of  the  quality. 
This  being  the  nature  of  the  sale,  the  sample  be- 
came a  standard  oiJy  of  the  kind,  and  that  the 
goods  were  simply  merchantable.  So  long  as  the 
commodity  is  salable,  its  different  degrees  of 
quality  from  good  to  bad  are  not  the  subject  of 
an  implied  warranty;  if  it  be  wholly  unmarket- 
able, such  as  cannot  be  considered  merchantable, 
probably  a  different  conclusion  would  bo  reached, 
because  an  uniuarketable  article  is  substantially 
different  iu  kind  from  one  that  is  salable  in  the 
market.  In  such  a  ca.se  it  is  not  the  name  merely 
which  governs,  but  the  fact  that  it  is  without^ 
market  value,  and  cannot;  reasonably  be  pro- 
nounced of  the  same  kind  as  the  sample.  I:i 
Jennings  u  Oratz  {supra)  it  was  held  that  a 
moderate  degree  of  adulteration  often  did  not 
destroy  the  merchantable  character  of  an  article 
of  sale ;  but  the  Court  said :   "Adulteration  may 
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be  carried  so  far  as  to  destroy  the  distinctive  char- 
acter of  the  thing  altogether,  and  in  doubtful 
cases  there  is,  perhaps,  no  practical  test  but  that 
of  its  being  merchantable  under  the  denomina- 
tion aCQxed  to  it  by  the  seller."  Judgment  af- 
firmed. 

Per  Curiam.  Williams,  J.,  absent  Sharb- 
WooD,  J.,  dissents. 

Plaintiffs  in  error  presented  a  petition  for  a 
re-argument  of  the  case,  setting  forth  (1)  that 
the  limited  time  assigned  for  argument  (the  case 
having  been  heard  upon  the  hour  list)  prevented 
a  proper  presentation  of  the  case;  (2)  that  the 
decision  was  contrary  to  what  had  theretofore 
been  understood  by  the  bar  and  by  the  business 
community  to  be  the  law  governing  sales  by  sam- 
ple; (3)  that  a  large  portion  of  the  heaviest 
transactions  of  commerce  were  conducted  through 
the  medium  of  sales  by  sample,  and  this  decision 
would  hamper  and  injure  the  business  interests  of 
the  State;  and  (4)  that  the  evidence  in  the  case 
was  direct  that  a  portion  of  the  corn  was  unfit 
for  food  and  unmarketable,  and  the  Court  below 
had  given  a  binding  instruction  that  defendant 
was  obliged  to  keep  and  pay  for  all  the  cans. 

Feb.  19,  187Y.  Thb  Court.  We  announced 
in  this  case  the  result  of  a  long  line  of  decisions. 
The  motion  for  a  re-argument  is  simply  a  demand 
for  a  change  in  the  law — for  judicial  legislation. 
The  law  of  this  State  has  long  been  thoroughly 
settled  by  its  courts,  that  a  sale  of  chattels  with- 
out fraud  or  misrepresentation  creates  no  liability 
for  quality,  and  that  the  production  of  a  part  of 
the  goods,  when  not  made  by  the  acts  or  agree- 
ments of  the  parties  a  standard  of  the  quality, 
carries  with  it  no  implication  of  a  contract  of 
warranty  of  the  quality.  Much  of  the  confusion 
of  thought  in  these  cases  is  engendered  by  the 
use  of  the  word  ''sample;"  the  mind  implying 
from  the  word,  and  not  the  facts  of  the  sale,  an 
intention  to  make  the  sample  a  criterion  of  the 
quality.  When  in  fact  the  sample  is  made  the 
standard  of  quality — as,  if  the  buyer  orders  goods 
of  the  same  quality,  or  the  seller  engages  to  de- 
liver them  of  the  same  quality — an  implication 
arises.  Hence  it  is  always  in  the  power  of  the 
buyer  to  command  an  article  of  the  same  quality. 
But  in  the  absence  of  an  undertaking  for  the 
quality,  or  of  those  facts  from  which  it  can  be 
assumed,  the  law  leaves  the  parties  just  as  they 
were. 

It  never  has  been  the  law  of  this  State  that  a 
sound  price  requires  a  sound  article,  for  the  reason 
that  if  the  quality  of  an  article  be  the  criterion, 
instead  of  the  bargain  or  specific  intent  of  both 
parties,  there  would  be  no  end  to  ruinous  litiga- 
tion. Parties  are,  therefore,  left  to  their  own 
judgment  and  diligence,  unless  there  bo  fraud  or. 
deceit  practised  by  the  seller. 


Pence  and  good  order  are  thereby  promoted, 
and  the  parties  prompted  to  proper  care  and  dili- 
gence, and  to  make  their  bargains  so  that  neither 
will  misunderstand  his  rights. 

Take  this  case  as  an  example.  Ilere  is  an 
article  inclosed  in  an  air-tight  can,  the  quality  of 
which  is  unknown  to  both  buyer  and  seller,  and 
can  be  ascertained  only  by  opening  the  can,  which 
is  destruction.  The  article  is  bought  and  sold  in 
this  condition  by  wholesale  and  by  retail. 

If  the  buyer  will  not  risk  the  contents,  he  must 
require  a  warranty.  But  then  the  seller  will 
demand  a  higher  ]>rice  to  compensate  him  for  the 
entire  risk.  Now  if  the  buyer  have  made  no  bar- 
gain for  quality,  on  what  principle  of  fair  dealing 
shall  he  have  the  advantage  of  both  price  and 
quality.  Had  he  said  to  the  seller,  you  must  de- 
liver to  me  corn  of  the  same  quality  as  in  this 
exhibited  can,  the  latter  would  have  said,  I  will 
do  so,  but  I  must  be  compensated  for  this  risk, 
and  I  require  so  much  more  to  be  added  to  the 
price. 

It  is  evident,  therefore,  that  the  only  just  rule, 
in  the  absence  of  fraud  or  deceit,  is  to  suffer  the 
parties  to  bargain  for  themselves  as  to  quality; 
otherwise,  so  long  as  the  article  is  merchantable, 
the  buyer  cannot  complain  of  his  own  remissness. 
The  real  secret  of  these  attempts  to  raise  a  war- 
ranty by  implication  is  that  buyers  wish  to  buy  as 
cheaply  as  ihey  can,  and  it  is  only  when  they  find 
that  they  have  made  bad  bargains  that  they  com- 
plain. If  they  get  a  superior  article  for  a  low 
price,  they  will  stoutly  insist  on  standing  on  their 
bargains,  and  pny  no  more,  even  if  the  article  be 
worth  double  the  price  paid.  The  truth  is,  the 
argument  upon  the  sample  is  a  petitio  principii. 
It  assumes  a  bargain  when  none  is  intended.  It 
takes  the  mere  word  "sample,''  and  refuses  to 
look  at  the  evidence  which  discloses  no  intent  to 
warrant  the  quality,  and  leaves  the  buyer  to  his 
own  judgment  and  diligence  in  making  his  bar- 
gain.^ 

It  is  said  that  in  the  present  state  of  the  com- 
mercial world,  much  of  the  business  is  done  by 
travelling  agents,  and  through  mere  samples. 
True,  the  business  of  the  world  has  changed 
greatly  ;^but  this  is  on  argument  to  be  addressed 
to  the  legislature,  not  to  us.  We  declare  the  law, 
but  do  not  make  it.  If  the  law  as  we  find  it  does 
not  suit  the  times,  let  it  be  changed  by  those  who 
possess  legislative  power.  If  the  law  of  England, 
or  other  States,  differs  from  ours,  to  them  let 
petition  be  made  to  assimilate  them.  When  sifted, 
the  whole  argument  addressed  to  us  is  a  petition 
in  favor  of  change,  not  declaration  of  the  law. 

1 1  is  alleged  as  reason  for  re-orgument,  that  some 
of  the  cans  were  proved  to  be  bad,  unfit  for  food. 
But  the  plaintiffs  in  error  know  full  well  no  snch 
point  was  taken  in  the  Court  below.  They 
fought  the  case  on  the  ground  of  bu  implied 
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warranty  of  the  whole,  because  of  a  sale  by 
sample.  No  instraction  was  asked  for  a  Terdict 
for  60  much  as  was  proved  to  be  not  merchant- 
able. 

It  was  a  battle  for  all  or  for  nothing.  The 
learned  counsel  who  urges  this  reason  knows  well 
that  a  court  of  error  does  not  reverse  upon  issues 
not  made  in  the  Court  H)elow.  Re-argument  re- 
fused. 

Per  Curiam.   Williams,  J.,  absent.    Shars 
WOOD,  J.,  dissents. 


July,  '75,  58.  Jan.  2, 1877. 

Warren  v.  Philadelphia  Coal  Company. 

Contract  for  sale  of  chattels —  Warranty — 
Stipulation  as  to  quality. 

Although  an  ordinary  cod  tract  for  the  sale  of  chat- 
tels carries  wi  h  it  no  warranty  of  the  quality  of  the 
articles  sold,  there  is  no  principle  of  law  which  pre- 
yents  a  stipnlaiion  being  made  by  the  vendor  as  to 
the  quality  which  will  hare  the  effect  of  a  warranty. 

C.  having  previously  sold  coal  to  W.  ofTered  him  a 
lot  at  a  certain  price,  accompanying  the  offer  with  a 
statement  that  it  was  of  the  same  quality  as  that  pre- 
viously furnished.  W.  agreed  to  take  it  if  it  was 
good  coal,  but  said  if  it  was  not  he  did  not  want  it. 
The  coal  having  been  delivered,  C.  brought  an  action 
for  the  price : 

i/e/c/,Mhat  evidence  was  admissible  on  behalf  of 
defendant  to  show  that  the  coal  famished  under  this 
oontract  was  not  as  good  as  that  previon^ly  famished. 

Error  to  the  Court  of  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Assumpsit  by  the  Philadelphia  Coal  Company 
against  Warren  on  a  book  account  for  the  price 
of  a  cargo  of  coal  sold  and  delivered  by  the 
plaintiffs  to  the  defendant.  Upon  the  trial,  proof 
having  been  given  of  the  sale  and  delivery  of  the 
coal,  the  defendants  offered  to  show  that  the  coal 
was  of  an  inferior  quality,  by  reason  whereof 
the  defendants  were  injured,  liindcred,  and  delayed 
ill  the  prosecution  of  their  business.  Objected  to ; 
objection  sustained.  (Third  assignment  of  error.) 
Defendants  offered  to  show  that  tlie  coal  was 
bought  for  the  purpose  of  generating  steam  in  a 
paper-mill,  and  that  the  plaintiffs  had  knowledge 
of  its  intended  use.  Objected  to ;  objection  sus- 
tained.    (Fourth  assignment  of  error.) 

One  of  the  defendants,  being  called  as  a  witness, 
testified  that  the  plaintiff's  agent,  who  had  pre- 
viously sold  him  coal,  came  to  him  and  asked  him 
to  take  a  cargo  whicli  was  then  afloat.  The  de- 
fendant inquired  particularly  of  the  quality  of 
this  coal.  The  pluintilPs  agent  assured  him  that 
it  was  of  the  same  quality  as  that  previously  fur- 
nished. The  defendant  then  said  it  might  be  put 
on  the  wharf  at  $4.00  a  ton,  but  if  it  was  not 
good  coal  he  would  not  have  it 

The  defendants  then  offered  to  show  that  the 
cargo  of  coal  furnished  under  this  eon  tract  was 


'  not  as  good  as  that  previously  furnished  by  plain- 
tiffs to  defendant.  Objected  to;  objection  sus- 
tained.    (Fifth  asaigiNuent  of  error.) 

The  defendant  also  offered  to  ask  the  plaintiff's 
agent  whether  the  defendant  had  not  previously 
repeatedly  told  him  that  if  good  coal  was  not 
sent,  he,  the  defendant,  would  not  pay  for  it,  and 
it  must  be  taken  away.  O  jected  to  ;  objection 
sustained.     (Seventh  assignment  of  error.) 

The  defendant  also  offered  in  evidence  the  de- 
position of  one  Montgomery  to  show  that  the 
coal  furnished  the  defendant  was  of  a  very  infe- 
rior quality.     Ol»jected  to  ;  objection  sustained. 

There  was  a  verdict  for  the  plaintiffs  for  the 
full  amount  of  their  claim  and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error 
the  rejection  of  his  offers  of  evidence. 

Harvey  C.  Warren,  for  the  plaintiffs  in  error. 

The  defendant  in  this  case,  having  shown  that 
the  plaintiff  ogreed  to  furnish  good  coal  of  the 
same  quality  as  that  previously  furnished,  offered, 
as  appears  by  the  5th  and  7ih  assignments  of 
error,  to  show  that  the  coal  was  of  a  very  inferior 
quality.  The  defence  is  not  rested  upon  an  im- 
plied warranty.  'It  is  based  upon  the  absolute 
and  unmistakable  terms  of  the  contract  of  sale. 
The  defendant  did  not  agree  to  take  any  coal 
which  might  be  furnished,  but  expressly  said  thot 
he  would  only  take  good  coal,  and  the  plaintiffs 
expressly  ogreed  to  furnish  good  coal ;  unless 
now  they  comply  with  the  self-imposed  terms  of 
their  contract  of  sale,  they  cannot  recover  from 
us  the  price  of  an  article  furnished,  but  which  we 
never  agreed  to  take. 

O.  M,  Dallas,  contra. 

The  defendant  endeavored  to  establish  an  im- 
plied warranty,  with  the  object  of  claiming  to  set 
off  the  damages  for  its  alleged  breach.  But  a 
warranty  must  be  proved  before  it  can  be  relied 
on  to  sustain  such  a  defence.  In  this  case  it 
could  not  be  implied  from  the  fact  that  the  coal 
was  to  be  used  in  generating  steam,  of  which  in- 
tended use  the  vendor  had  knowledge. 
Whitaker  v.  Kastwick,  25  tm.  229. 

To  constitute  a  warranty  that  a  thing  sold  is 
Gt  for  a  special  purpose,  it  must  have  L>een  or- 
dered of  the  manufacturer  and  supplied  and  sold 
for  that  purpose.  Where  a  special  thing  is  or- 
dered even  for  a  si>eciul  purpose,  no  warranty 
arises. 

1  Parsons  on  Contracts,  5S7. 
Weimer  v.  Clement,  1  Wr.  149. 

March  30,  18T7.  The  Court.  No  rnle  is 
Aorc  firmly  imbedded  in  our  jurisprudence  than 
that  which  govenis  the  rights  of  vendors  and 
purchasers  in  an  ordinary  contract  of  sale  of  per- 
sonal property.  In  such  a  contract  the  vendor 
is  subject  to  no  im|)lication  of  a  warranty  of  the 
quality  of  the  article  sold.  The  doctrine  of  the 
common  law,  as  it  was  settled  in  Chandelor  v. 
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Lopus  (Cro.  Jac.  4),  has  been  constantly  and 
tmiformij  applied,  in  the  language  of  Mr.  Jastice 
Duncan  in  Jackson  v.  Wetherill  (T  S.  &  R.  480), 
"  with  regard  to  the  goodness  of  wares  purchased. 
The  vendor  is  not  bound  to  answer  unless  he  ex- 
pressly warrant  them  to  be  sound  and  good,  or 
there  has  been  a  fraudulent  representation,  an 
affirmation  of  the  quality  known  to  the  vendor  to 
be  false." 

Cliief  Justice  Gibson  and  Mr.  Justice  Kennedy 
dissented  even  from  the  judgment  in  Borrekinsu 
Bevan  (3  R^wle,  23),  wliicb  decided  that  in  all 
sales  of  goods  a  warranty  was  to  be  implied  that 
the  article  delivered  should  correspond  in  specie 
with  the  commodity  sold.  That  case  introduced 
a  distinction  between  quality  and  essential  cha- 
racter which  was  a  novelty  at  the  time,  but  has 
since  been  generally  maintained.  In  the  dissent- 
ing opinion  the  Chief  Justice  said,  "  I  prefer  the 
rule  of  the  common  law  to  modem  approxima- 
tions towards  that  of  the  civil  law  ;  not  only  bo- 
cause  it  is  the  rule  of  the  common  law,  but  be- 
cause it  seems  to  be  more  convenient  andjust".  .  . 
The  object  of  the  rule  is  to  encourage  trade  by 
preventing  actions  against  all  in  turn  through 
whose  hands  the  article  has  passed  in  a  course  of 
dealing.  The  doctrine  of  Borrekins  u.  Bevan  has 
never  been  extended.  The  common  law  rule 
has  been  enforced  so  lately  as  in  the  reported  case 
of  Whitaker  u  Eastwick  (25  P.  F.  Smith.  229), 
and  in  the  case  of  Boyd  v.  Wilson,  decided  at 
the  present  terra  [reported  ante,  p.  521]. 

On  the  grounds  thus  stated,  the  Court  below 
was  justiGed  in  rejecting  the  offers  of  the  defen- 
dants s[)ecified  in  the  third  and  fourth  assign- 
ments of  error.  The  purpose  was  to  show,  first, 
that  the  choracter  of  the  coal  shipped  to  them 
ii  jured  their  business;  nnd,  secondly,  that  it  was 
defective,  and  not  adapted  for  the  use  to  which  it 
was  designed  to  be  applied.  The  evidence  was 
oiForcd  not  in  view  of  the  special  circumstances 
of  the  case  as  they  were  alleged  to  exist,  but  upon 
t!ie  assumption  of  a  legal  implication  of  a  war- 
ranty arising  from  the  single  fact  of  the  sale  it- 
self. Coal  had  been  previously  received  from  the 
plaintiffs.  Under  a  genera]  contract  for  a  fresh 
supply,  the  defendant  would  be  required  to  accept 
from  the  jilaintiffi  the  current  product  of  their 
mines,  and  for  that  product  the  plaintiffs,  acting 
in  good  faith  and  in  the  accustomed  course  of 
their  business,  would  be  entitled  to  be  paid. 

But  there  is  more  in  this  case  than  the  question 
raised  by  the  thirdand  fourth  assignments.  Noth- 
ing in  the  common  law  rule  on  this  suhject 
stands  in  the  way  of  a  contract  stipulation  as  to 
quality  between  a  vendor  and  a  purchaser.  And 
it  was  insisted  on  the  trial  that  such  a  stipula- 
tion had  been  entered  into  by  these  parties.  When 
the  offers  specified  in  the  fifth  and  seventh  as- 
signments were  made,  I'arker  H.  Warreu  had 


testified  that  Spafford,  tho  aget»i  of  the  plaintiffs, 
had  asked  him  to  take  the  cargo  of  coal,  the  price 
of  which  is  the  subject  of  this  controversy;  *•  I 
inquired  particularly,"  the  witness  bad  said,  "of 
the  quality  of  this  coal.  He  assured  me  it  was 
of  the  same  quality  I  had  been  buying.  I  told 
him  if  so  to  put  it  on  the  wharf  at  $4  00  per  ton, 
but  if  it  was  not  goodc<9!il  I  would  not  have  it." 
In  view  of  this  testimony  the  defendant  proposed 
**  to  show  that  this  cargo  of  coal  was  placed  on 
a  large  pile  of  coal,  a  great  portion  of  which 
was  Philadelphia  Coal  Com])any's  coal,  sold  to 
the  defendant  by  the  agent  of  the  plaintiffs,  and 
this  cargo  was  not  as  good.  It  was  proposed 
also  to  ask  Mr.  Spafford  on  cross-examination 
this  question,  "  Had  not  Mr.  WaiTcn,  on  several 
occasions  and  repeatedly,  told  you  that  if  you  did 
not  send  him  good  coal  he  would  not  pay  for  it, 
and  you  must  take  it  away  f"  Both  these  offers 
of  testimony  were  rejected.  They  ought  to  have 
been  received.  The  defendant  alleged  the  exist- 
ence of  a  contract  that  defined  their  rights,  an4 
there  was  evidence  from  which  the  jury  might 
have  inferred  an  agreement  on  the  part  of  the 
plaintiffs  to  he  answerable  for  the  quality  of  the 
coal  they  were  to  deliver.  To  constitute  an  ex- 
press worranty  no  special  form  of  words  is  requi- 
site. The  word  warrant,  though  it  is  the  one 
generally  used,  is  not  so  technical  that  it  may  not 
be  supplied  by  others.  It  is  enough  if  tho  words 
used  are  not  dubious  or  equivocal,  and  if  it  appears 
from  the  whole  evidence  that  the  affirmant  intend- 
ed to  warrant,  and  did  not  express  a  mere  matter 
of  judgment  or  opinion.  (Jackson  v,  Wetherill, 
supra.)  A  contract  to  deliver  goods  of  a  quality 
as  well  as  of  a  species  defined  and  fixed  is  as  capa- 
ble of  enforcement  as  any  other  contract. 

So  much  of  Mr.  Montgomery's  deposition  as 
contained  a  description  founded  on  his  personal 
knowledge  of  the  coal  delivered  to  the  defendants 
should  have  been  admitted.  The  evidence  that 
his  own  coal  had  been  received  from  the  plaintiffs 
was  scarcely  distinct  enough  to  warrant  a  charac- 
terization of  that  of  the  defendants  by  a  com- 
parison of  his  with  theirs.  It  does  not  appear 
clearly  from  the  record  how  the  transcript  from 
the  books  of  the  agents  of  the  plaintiffs  became 
part  of  the  evidence  in  the  cause  after  the  books 
themselves  had  been  excluded.  It  was  legitimately 
before  the  jury  if,  as  the  plaintiffs  assert,  it  was 
produced  and  offered  by  the  defendant. 

If  there  was  error,  it  can  be  avoided  in  a  future 
trial.  The  second  assignment  was  withdrawn  on 
the  argument.  The  eighth  assignment  refers  to 
a  matter  of  mere  detail,  which  for  any  purpose 
to  be  served  hereafter  it  would  be  unprofitable  to 
discuss. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

Opinion  by  Woodwaed,  J. 
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Jan.  '77.  ?.U.  March  16, 18^7. 

Leonard  y.  The  Lebanon  Mutual  Iniorance 

Company. 

Mutual  Fire  Insurance  Company — Breach,  of 
condition — Non-payment  of  assessment — Eiri- 
dence  of  waiver — Principal  and  agent — Au- 
thority to  waive  an  essential  requisite. 

L.  insured  her  property  in  the  Mntaal  InBnranoe 
Compai)/  defendant,  the  policy  containing  a  oondi- 
tion  tiiat  if  soch  assesBments  as  were  laid  by  the  Com- 
pany shnnld  Dot  be  paid  within  thirty  days  after 
1  otice  tliereof,  the  policy  should  be  invalid  bo  long  as 
the  assessment  remained  unpaid.  In  June,  1S72,  an 
AHiiessnient  was  made,  and  notice  given  to  L.,  who, 
however,  neglected  to  pay  it.  Jn  May,  1873,  another 
assessment  was  laid  on  poliries  in  force  on  Jannary  1, 
1873,  and  an  agent  of  the  Company  sent  a  notice  of 
both  asscBsmeuts  to  L.  The  pioperty  was  destroyed 
by  fire,  and  L.  tendered  piiymeut  of  the  two  asr^ess- 
ments  witlrn  thirty  days  of  receipt  of  her  Fecond  no- 
tice. The  tender  was  refused,  and  suit  was  brought 
byL  : 

i/^W,  that  the  act  of  the  agent  in  sending  the 
second  notice  of  assessnient  was  not  in  itself  a  waiver 
of  the  suspension  of  the  policy,  there  l^ing  no  suffi- 
cient evidence  that  the  Company  had  anthorized  the 
sending  of  the  notice,  or  had  laid  the  second  assess- 
uk»ut  upon  this  policy. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Covenant  on  a  policj  of  insurance  by  Mary 
Ann  Leonard  against  the  Lebanon  Mutual  In- 
Kurance  Company.  I  leas,  covenants  peiformed, 
absque  hoc,  etc. 

At  the  trial  (before  Pershino,  P.  J.)  the  fol- 
lowing facts  appeared.  The  poticy  sued  on  was 
dated  May  10,  1870,  and  the  property  described 
WHS  ft  frame  stable.  The  policy  contained,  inter 
aiia,  the  following  clause: — 

**  The  policies  of  all  persons  insured  in  thi.<*  com- 
pany who  shall  neglect  to  pay  their  aseessments  lor 
thirty  days  after  pnblicaiiou  or  notice  of  the  panie, 
then  and  thereafte  ,  ho  loi*g  as  the  same  may  remain 
uiipai«l,  will  be  void  and  of  no  force  or  effect." 

On  June  20,  1872,  the  directors  of  the  corpo- 
ration defendant  laid  an  assessment  of  $5  on 
every  $1000  insured,  on  all  policies  in  force  on 
Sc|)ienil)er  1,  1871.  This  was  assessment  No.  8, 
and  included  the  policy  sued  on.  Notice  of  this 
assessmeiit  was  given  to  the  plaintiff,  but  she 
nejrlecltd  to  pay  it.  On  May  iO,  1873,  the  said 
di:ectors  laid  an  assessment  (No.  9)  of  $4  on 
every  $1000  insured,  on  all  policies  in  force  on 
June  1,  1873.  On  June  9,  1873,  Sutermeister, 
an  agent  of  the  Insurance  Company,  mailed  a 
notice  of  assessment  No.  9  to  the  plaintiff,  and 
inclosed  a  bill  in  the  following  form  : — 
Amo  :nt  due  on  assessment  No  8  .  •  .  $27  50 
"  "  ••  Ko.  9  .         •        .       22  Ol» 

$49  bv 


Sutermeister  was  aware  that  the  plaintiff  had 
received  notice  of  assessment  No.  8.  On  June 
20,  1873,  the  property  insured  was  destroyed  by 
fire.  On  June  24  the  above  notice  and  bill, 
having  miscarried,  reached  the  plaintiff  through 
the  post-office.  On  June  26  the  plaintiff  tendered 
the  above  amount  of  $49.50  to  Sutermeister,  who 
refused  it. 

Sutermeister  testified,  for  the  plaintiff,  that  it 
was  the  practice  of  the  Company  to  collect  all 
unpaid  assessments  when  the  succeeding  assess- 
ment was  levied,  and  to  so  let  assessments  lie 
over  as  long  as  two  years;  but,  on  cross-exami- 
nation, testified  that  as  agent  of  the  Company  he 
was  merely  authorized  to  collect  such  assessments 
as  were  levied  by  the  Company,  and  not  to  deter- 
mine what  policies  were  in  force.  lie  also  testi- 
fied that  he  got  facts  upon  which  his  notice  was 
based  from  the  office  of  the  Company. 

The  plaintiff  presented,  inter  alia,  the  follow- 
ing point:  "  If  the  jury  believe  that  the  plaiutiff 
received  the  within  notice  and  demand  of  assess- 
ments Nos.  8  and  9,  on  June  24,  1873,  and  on 
June  26  following  called  on  Sutermeister,  the 
agent  of  the  Company,  who  had  sent  the  notice 
and  demand  through  the  post-office,  and  tendered 
him  the  amount  of  the  two  assessments  within 
thirty  days  from  receipt  of  such  notiee  and  de« 
mand  of  payment,  this  act  of  the  Company  io 
making  out  the  said  bill  for  both  assessments, 
and  demand  of  payment  of  both,  coupled  with 
smh  tender  by  the  plaintiff,  amounted  to  an  im- 
plied waiver  by  the  Company  of  the  non-payment 
of  assessment  No.  8  within  thirty  days,  and  the 
plaintiff  is  entitled  to  ret»over."  Answer,  *•  We 
refuse  to  charge  as  requested.  There  is  nothing 
shown  here  which  would  authorise  Mr.  Suter- 
meister to  waive  the  forfeiture  existing."  The 
Court  also  charged,  inter  alia,  as  follows: 
''That  this  assessment  (No.  8)  was  not  paid 

was  not  disputed Another  assessment 

(No.  9)  was  made  a  year  or  more  after  tijat  .  .  . 
which  also  remaiiud  unpaid  at  the  time  of  the 
fire;  .  .  .  we  therefore  give  peremptory  instruc- 
tions to  find  for  the  defendant" 

Verdict  and  judgment  for  the  defendant  The 
plaintiff  took  out  this  writ,  assigning  for  error, 
inter  alia,  the  refusal  of  her  point  as  above,  and 
the  portion  of  the  charge  quoted. 

Jacob  A.  Eazen  (with  him  B,  W,  Cummtng), 
for  the  ]>laintiff  in  error. 

Where  the  insniir,  with  knowledge  of  facts 
which  would  constitute  a  defence  against  a  suit 
on  a  policy,  so  bears  himself  as  to  lead  the  in- 
sured to  believe  that  he  recognises  the  policy  as 
still  valid,  the  matter  of  defence  is  waived. 
May  on  Inanrance,  Q  508. 
Ins.  Co.  p.  blockbower,  2  C.  199. 

Here  the  knowledge  of  the  Company  defendant 
is  proved  hy  tlio  toiimony  cf  JSuierajcibtcr  that 
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the  facts  upon  which  his  notice  was  based  were 
received  from  the  Company's  officer.  An  insurer 
cannot  treat  a  policy  as  subsisting  for  his  own 
purposes,  but  void  as  to  the  purposes  of  the  in- 
sured. He  may  couple  an  old  and  delinquent 
assessment  with  a  new  one,  but  he  does  so  at  his 
own  risk.  He  cannot  fall  back  on  a  waived  con- 
dition, and  plead  it  in  defence. 

Ins.  Co.  V.  Sennett,  6  Wr.  101. 

Carroll  v.  Ins.  Co.,  38  Barbour,  402. 
The  Court  assumed  that  the  plaintiff  failed  to 
pay  assessment  No.  9  as  well  as  No.  8  within  the 
thirty  days  prescribed,  after  notice.  The  effect 
of  this  part  of  the  char<2:o  was  to  mislead  the  jury. 
The  plaintiff  hud  no  knowledge  of  assessment 
No.  9  until  after  the  fire,  and  she  tendered  pay- 
ment within  the  days  of  grace. 

Mason  Weidnian  (^with  whom  was  (7.  P,  Mil- 
ler), contra. 

An  insurance  company  may  waive  a  forfeiture, 
but  the  waiver  must  be  intentional. 

Beatty  v.  Ins.  Co.,  IG  Sm.  17. 

Diehl  V.  Ins.  Co.,  8  Sm.  452. 

Desilvi^r  v,  Ina.  Co.,  2  Wr.  130. 
Through  non-payment  of  assessment  No.  8  the 
policy  ceased  to  be  valid  before  January  1,  1873. 
The  agent  disclaimed  any  authority  to  determine 
whether  a  policy  was  in  force  or  not.  If  it  were 
true  that  the  plaintiff's  policy  was  made  subject 
to  assessment  by  the  company,  this  would  not  be 
evidence  of  a  waiver. 

Coles  V,  Ins.  Co.,  18  Iowa,  425, 

Nash  v.  Ins.  Co.,  43  Mo.  343. 
But  there  is  no  evidence  that  the  company  as- 
sessed this  policy.  It  directed  assessments  to  be 
made  on  policies  in  force.  The  burden  of  proof 
of  an  agent's  authority  to  waive  forfeiture  lies 
upon  the  insured. 

Trask  v,  Ins.  Co.,  5  C.  198. 
In  mutual  componies  the  acts  and  declarations 
of  an  agent,  to  bind  the  company,  must  be  proved 
to  be  within  the  scope  of  his  authority. 

Hackney  v,  Ins.  Co.,  4  B.  1^5. 

Mitchell  V,  Ins.  Co.,  1  Sm.  402. 

Ins.  Co.  V,  Taylor,  23  Sm.  342. 

March  26.  The  Court.  It  is  very  clear  that 
under  the  policy  in  question  the  protection  of  the 
policy  was  suspended  by  non-payment  of  the  as- 
sessment No.  8  until  after  the  fire  hud  occurred, 
causing  the  loss  claimed  under  the  policy.  Tlien 
it  was  too  late  to  tender  assessment  No.  8,  unless 
it  was  shown  that  the  company  had  treated  the 
policy  as  in  force  and  not  suspended.  But  of 
this  fact  there  was  no  sufficient  evidence.  The 
net  of  Sutermeister,  the  agent,  in  serving  the  no- 
tice, was  not  a  waiver,  for  several  reasons.  He 
had  no  power  as  an  agent  to  waive  the  essential 
conditions  of  the  policy;  and  nothing  can  be 
more  essential  than  payment  of  the  assessment, 
which  is  the  very  consideration  of  the  insurance. 
A  waiver  should  not  be  inferred  from  a  mere  re- 


minder in  the  notice  that  ns^e8sment  No.  8  re- 
mained unpaid.  The  nature  of  the  business  done 
by  this  company  proves  that  it  is  both  the  wish 
and  the  interest  of  the  company  to  retain  its 
members.  But  this  will  not  enable  us  to  draw 
the  conclusion  that  it  intended  to  waive  the  only 
effectual  means  of  compelling  its  members  to  pay 
their  assessments,  and  thereby  to  make  their 
membership  useful  and  Taluable.  Members  who 
refuse  to  pay  their  dues  cannot  be  considered  de- 
sirable. Lastly,  there  was  no  suflScient  evidence 
that  the  company  had  laid  assessment  No.  9  on 
this  policy  as  existing  on  the  first  day  of  January, 
1873,  and  that  Sutermeister  was  authorized  by 
any  act  of  the  company  to  give  the  notice  that 
assessment  No.  9  was  laid  on  this  policy.  The 
testimony  of  Sutermeister  on  this  point  is  very 
indefinite  and  too  vague  to  be  proper  evidence 
that  the  company  had  acted  in  this  matter. 

Upon  the  whole,  we  discover  no  substantial 
error  in  this  record. 

Per  Curiam.   Judgment  affirmed. 

[  Cf,  Mat.  Ins.  Co.  v.  Roeenbergeri  ante,  17.] 


Jan.  '77.  .50.  Feb.  7,  1877. 

American  Steamship  Co.  v.  Bryan. 

Negligence  —  Bailment —  Common  carriers — 
Ocean  steamship  company — Liahilihj  of,  for 
theft  of  a  passenger^s  personal  effects  from 
his  state-room. 


A  paasenger  npon  an  ocean  steamship  oconp'ed 
alone  a  stateroom  on  an  alcove  leading  into  the  nmin 
saloon.  Dnriiif(  the  night  bt*ror»  reaching  port,  two 
yalises  which  be  had  retained  iti  his  state-room  con- 
taiuiug  clothing,  jewelry,  and  other  pcrsonul  effectd 
were  stolen  by  some  nnknowu  perti^oti ;  at  the  same 
time  property  was  stolen  from  other  state-rooms,  two 
of  which  Were  sitnaied  on  the  opposite  side  of  the 
saloon.  The  passenger  Lad  D'>t  heeu  farni>hed  tritli 
a  key  to  hid  state-room,  althoagh  he  could  have 
obtained  one  by  applioatiou  to  the  steward.  (Mie 
light  remained  barniiig  all  night  in  thn  saloon,  and  a 
watch  was  kept  there  by  a  saloon  steward  B|«e<:ialiy 
deputed  for  the  pnrpose,  whose  duty  it  was,  nnder  t:.e 
rules  of  thecompauy,  torepoiteveiy  hour  to  tl»e  odi*  er 
on  dt'ck.  Ou  the  night  in  question  th^  watchniitu 
repoittd  to  the  officer  and  then  stopped  to  driuk  some 
ctiil«-e  at  the  galley.  Sur^picion  subsequently  j-ointel 
to  a  fellow  passenger,  occupying  the  state-room  on  the 
opposite  side  of  the  alcove.  In  an  action  ai{uin>t  t!.e 
st<'am:<hip  company  to  recover  the  value  of  the  vuli&ed 
and  their  contents: 

//t'A/  (AoNEW,  C,  J.,  and  Paxpon,  J.,di!«pentin?),  that 
the  above  f.icts  constituted  sufficient  eyideuce  of  neg- 
ligence to  take  the  case  to  the  jcry. 

Error  to  the  Common  Pleas  No.  3  of  Pbila- 
del|)lna  County. 

Case  by  Walter  II.  Bryan  against  the  Ameri- 
can Steamship  Company,  as  common  carriers,  to 
recover  the  value  of  certain  personal  effects  taken 
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from  the  state-room  occupied  by  hira  on  one  of 
the  company's  steamships,  and  also  for  the  De<;c- 
ligence  of  the  company  in  not  sufficiently  guard- 
in  pf  the  state-room,  by  reason  whereof  the  plain- 
tiff's baggage  was  stolen. 

On  the  trial  the  following  facts  appeared  : — 
The  plaintiff  was  a  passenger  upon  the  defendants' 
steamship  "  Illinois,"  from  Liverpool  to  Phila- 
delphia, in  April,  1875.  He  occupied  alone  a 
state-room  opening  upon  an  alcove  or  passage- 
way leading  into  the  main  saloon.  Upon  coming 
on  board  at  Liverpool  the  employes  of  the  de- 
fendant, according  to  the  usual  custom,  and  at  the 
reqnestof  the  plaintiff,  placed  his  trunks  and  larger 
boxes  in  the  baggage-room,  and  deposited  in  the 
state-room  two  valisis  containing  wearing  appa- 
rel to  be  used  on  the  voyage,  jewelry,  and  other 
personal  effects.  During  the  night  before  the 
arrival  of  the  steamship  at  the  Delaware  Break- 
water, some  one  entered  the  plaintiff's  room  and 
stole  therefrom  the  valises  and  property,  to  recover 
the  value  of  which  this  action  was  brought.  At 
the  same  time  property  was  stolen  from  other 
state-rooms,  two  of  which  were  situated  on  the 
opposite  side  of  the  saloon.  As  is  customary  on 
ocean  steamships,  the  plaintiff^s  room  was  un- 
locked and  open  for  ventilation,  although  keys 
for  the  room  could  have  been  procured  from  the 
chief  steward  if  desired.  One  light  was  always 
left  burning  all  night  in  the  saloon,  and  a  guard 
was  kept  there  at  night  by  one  of  the  saloon 
stewards,  who  took  turns  in  performing  this  duty. 

Under  the  rules  of  the  company  it  was  the 
duty  of  the  steward  on  guard  to  report  every  hour 
to  the  officer  on  deck.  It  was  proved  that  the 
officers  of  the  ship  often  went  into  the  saloon  to 
see  if  the  stewards  were  on  watch.  On  the  night 
of  the  Iheft  it  was  in  evidence  that  the  watchman 
reported  to  the  officer,  and  then  6topi>ed  to  drink 
a  cup  of  coffee  at  llie  galley.  The  baggage-room 
of  the  steamer  was  always  accessible  to  passen- 
gers in  the  duytimc,  and  a  safe  was  provided  by 
the  company  for  the  reception  of  valuables. 

The  servants  of  the  steamship  company  were 
not  charged  with  the  theft,  but  suspicion  pointed 
to  one  Si)rungli,  a  passenger  occupying  the  state- 
room on  the  other  side  of  the  alcove  from  the 
plaintiff's,  as  the  perpetrator  of  the  crime.  He 
was  arrested  in  Philadelphia,  bat  discharged  for 
want  of  evidence. 

The  company  defendant  presented  the  follow- 
ing points  to  the  Court :  (1)  That  no  liability  as 
carriers  exists  on  the  part  of  the  defendants  for 
baggage  of  a  passenger  not  delivered  into  the 
custody  of  the  defendants.  (2)  As  to  articles  of 
baggage  retained  by  the  passenger  in  his  own 
custody  and  under  his  control,  no  liability  exists 
for  their  loss  or  theft,  without  wilful  negligence 
on  the  part  of  the  carrier.  (3)  That  under  the 
laws  of  the  United  States  no  liability  exists  on 
Vol.  IIL— 34 


the  part  of  the  ship  owners  for  the  loss  of  any 
jewelry,  watches,  precious  stones,  or  money,  laden 
on  board  a  vessel  as  freight  or  baggage,  unless  a 
written  notice  of  the  true  character  and  value 
thereof  is  given  at  the  time  of  such  lading,  and 
the  same  is  entered  in  a  bill  of  lading  therefor, 
and  that,  the  plaintiff  having  failed  to  give  such 
notice,  the  plaintiff  cannot  recover.  (4)  That, 
where  the  company  provides  a  proper  place  of 
security  for  the  baggnge  and  valuables  of  pas- 
sengers, of  which  they  have  notice,  and  the  pasvsen- 
gers  fail  or  neglect  to  place  the  same  in  such 
place  of  security,  such  failure  and  neglect  consti- 
tute negligence  in  respect  to  a  loss,  and  a  pas- 
senger cannot  recover  the  loss  of  such  valuables. 

The  Court  (Ltnd,  J.)  refused  all  the  above 
points,  and  charged  the  jury  as  follows  : — 

The  question  involved  in  this  case  is  not  a 
very  well  settled  one,  i.  e.  whether  a  passenger  on 
a  steamship,  as  to  such  wearing  apparel  as  he 
needs  for  the  voyage,  and  takes  with  him  into 
his  own  state-room,  is  entitled  to  any  protection 
from  the  company  against  loss  by  theft,  or 
whether  be  takes  the  entire  rik  on  his  own 
shoulders.  In  Pennsylvania,  we  have  no  case  on 
the  subject.  The  authorities  in  England  and  in 
other  States  are  conflicting. 

I  instruct  you,  that,  as  to  ordinary  wearing 
apparel  and  ornaments  of  dress  required  for  daily 
use,  and  which  the  passenger  takes  into  his  own 
state-room,  the  company  does  owe  the  duty  of, 
protection  to  the  extent  of  ordinary  care  against  1 
loss  by  theft.  The  plaintiff  contends  that  the 
thief  was  one  who  had  access  to  the  saloon,  and 
that  if  it  had  been  lit  and  guarded  properly,  it 
could  not  have  hapf)ened.  The  defendant  con- 
tends, that  it  was  done  by  a  passenger  named 
Sprungli,  who  had  the  room  on  the  opposite 
side  of  the  passage-way  to  the  plaintiff.  You 
must  ascertain  how  this  theft  was  perpetrated, 
for  on  this  depends  the  question  of  negligence. 
A  different  rule  of  caution  would  be  required  ac- 
cording to  the  person  who  occupied  it.  The 
neg/igence  set  up  by  the  plaintiff  was,  that  ordi- 
nary care  and  caution  were  not  used  in  lighting 
and  guarding  the  saloon,  and  that  from  the  fact 
that  Slate-rooms  upon  opposite  fcides  of  the  sa- 
loon were  robbed,  the  theft  must  have  been  com- 
mitted by  some  one  who  was  allowed  to  roam  at 
will  in  the  saloon.  The  duty  was  that  of  ordir 
nary  care  and  caution.  If  the  lighting  and 
watching  of  the  saloon  were  such  as  an  ordinarily 
prudent  person  would  have  adopted,  then  there 
was  no  negligence.  If  you  find,  however,  that 
the  robbery  was  committed  by  this  man  Sprun- 
gli, who  had  only  to  step  out  of  his  own  door 
across  the  alcove  into  the  room  opposite,  you 
may  then  find  that  no  care  or  caution  on  the  part 
of  the  Steamship  Company  could  have  prevented 
it     If  Sprungli  stole  it,  and  it  could  not  have 
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been  prevented  by  any  ordinary  care  on  the  part 
of  the  defendants,  then  your  verdict  should  be  for 
the  defendants.  If  yoa  find  for  the  plaintiff,  his 
right  to  recover  is  limited  to  what  yoa  shall  find 
to  be  the  ordinary  apparel  and  ornaments  re- 
quired for  such  a  voyage. 

The  Judge  reserved  the  question  whether  there 
was  any  evidence  to  charge  the  defeudants  with 
ne<;1igence. 

Verdict  for  the  plaintiff  for  $586.71. 

The  Court  in  banc  (Lynd,  J.,  having  died 
since  the  trial)  entered  judgment  for  the  plaintiff 
on  the  point  reserved. 

The  company  defendant  took  this  writ,  assign- 
ing for  error  the  refusal  of  their  points,  and  the 
entry  of  judgment  on  the  point  reserved. 

M,  P.  Henry  J  for  the  plaintiffs  in  error. 

There  is  no  liability  in  a  steamship  company 
as  common  carriers  for  such  effects  as  were  stolen 
from  the  plaintiff  below.  The  measure  for  lia- 
bility was  stated  in  Coggs  v,  Bernard,  cited  in 
Searle  u  Savinck  (9  L.  R,  Q  B.,  122),  and  the 
weight  of  the  American  decisions  is  in  accord- 
ance with  the  definition  there  given,  although 
some  cases  are  conflicting. 

Cohen  i;.  Frost,  2  Duer  (N.  Y.),  335. 

Pullman  Car  Co.  v.  Smith,  Am.  Law  Reg.,  Feb. 

1876,  p.  91. 
Steamboat  Crystal  Palace  v.  Vanderpool,  16  B. 

Mouroe  (K/.),  p.  362. 
Jones  V.  Railroad,  7  Hill,  67. 

On  the  question  of  negligence,  a  mere  scintilla 
of  evidence  is  not  sufficient  to  charge  fraud  or 
negligence ;  clear  proof  of  a  want  of  ordinary  care 
must  be  shown. 

Adams  Express  Co.  v.  Sharpless,  27  Sm.  516 

Goldey  r.  Railroad,  6  Casey,  242. 
In  the  absence  of  any  lack  of  discipline  or  dis- 
order, negligence  cannot  be  presumed  from  the 
act  of  an  expert  thief  perpetrated  without  noise 
or  violence.  The  burden  is  on  the  other  side  to 
prove  negligence. 

Wharton  on  Neg.,  sec.  421. 

Parrot  v.  WelN,  15  Wall.  524. 

Patterson  v.  Clyde,  17  Sm.  500, 

The  only  scintilla  in  this  case  is  to  be  found 
in  the  partial  extinguishment  of  the  lights,  and 
the  reporting  to  the  officer  on  deck,  both  of 
which  were  precautions  for  the  passengers'  safety 
and  convenience. 

B,  P.  Wliile,  contra. 

The  steamship,  being  entirely  nnder  the  au- 
thority and  control  of  the  owners,  should  at 
least  be  looked  upon  as  a  hotel,  and  the  company 
should  be  held  to  the  same  responsibility  as  inn- 
keepers. 

Merrill  r.  Grinnf  11,  80  N.  Y.  594. 
Hannibal  R.  R.  r.  Swift,  1:3  Wall.  262. 
Maohlin  v.  Steamboat  Co.,  9  Am.  L.  Reg.  239. 

There  was  sufficient  evidence  of  negligence  for 
the  jurj  to  pass  upon. 


March  6.  The  Court.  The  learned  Judge 
below  substantially  affirmed  the  points  made  by 
the  plaintiffs  in  error,  that  they  were  not  respon- 
sible as  common  carriers  or  innkeepers,  but  that 
they  must  answer  for  negligence  as  other  bailees 
for  hire.  To  this  ruling  certainly  the  plaintiflBi 
could  take  no  just  exception.  lie  left  the  case 
to  the  jury,  reserving  the  question  whether  there 
was  any  evidence  of  negligence.  The  jury  found 
that  there  was  negligence,  and  the  Court  in 
banc,  after  the  death  of  the  learned  Judge  before 
whom  the  cause  has  been  tried,  entered  judgment 
upon  the  verdict. 

Were  there  any  facts  in  evidence  tending  to 
show  want  of  ordinary  care,  which  in  the  judg- 
ment of  any  reasonable  person  might  be  so  con- 
sidered ?  The  question  is  not  whether  the  Court 
considers  the  facts  to  amount  to  negligence, 
what  they  would  have  decided  sitting  as  jurymen, 
for  that  would  entirely  usurp  the  province  of  the 
jury.  Whether  there  is  any  evidence  is  for  the 
Court,  whether  and  to  what  extent  the  witnesses 
are  to  be  believed,  and  whether  the  circumstances 
are  sufficient  to  satisfy  the  mind  in  finding  the 
fact  in  issue,  is  for  the  jury. 

The  jury  in  this  case  might  very  well  conclude 
that  the  theft  had  been  perpetrated  by  an  era- 
ploy6  of  the  company.  Valises  are  not  articles 
which  can  easily  be  secrete^  by  a  passenger  or 
thrown  overboard  after  they  have  been  rifled, 
without  observation.  It  may  very  easily  be  ac- 
complished by  a  servant  on  board  acquainted 
with  all  the  holes  and  corners  of  the  vessel.  The 
^^gS^S^  of  the  passengers  is  taken  on  to  the 
wharf  immediately  on  arrival,  and  is  open  and 
sul  ject  to  inspection.  The  servants  remain  on 
board  and  can  watch  their  opportunity  to  slip 
such  things  ashore,  or  throw  them  overboard. 
One  of  the  passengers  on  this  occasion  was  sus- 
pected, arrested,  and  detained  a  considerable  time, 
and  then  discharged,  as  no  evidence  could  be  pro« 
duced  against  him. 

A  watch  was  kept  during  the  night  in  the  saloon, 
but  was  it  of  such  a  character  as  to  amount  to 
the  ordinary  diligence  which  the  company  owed 
to  their  passengers  ?  This  surely  was  a  question 
for  the  jury.  It  was  not  a  watchman,  who  by 
taking  his  naturnl  rest  during  the  day  might  be 
expected  to  be  wakeful  at  night  The  stewards 
or  waiters  on  board  took  their  turns  at  this  duty. 
As  the  means  of  securing  their  vigilance,  they 
were  required  to  report  every  hour  to  the  officer 
on  deck,  and  of  course  for  this  purpose  had  to 
leave  their  post. 

They  might  be  expected  to  take  some  time  to 
do  this — to  loiter  on  their  way — to  stop  and 
have  a  few  words  with  the  officer  about  the 
weather  and  the  speed  of  the  vessel,  and  on  the 
morning  the  larceny  was  committed,  it  appeared 
that  the  steward  or  waiter  had  stopped  on  bis 
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way  at  the  cook-galley  and  drunk  a  cnp  of  coffee. 
There  was  ample  time  in  the  intervals,  as  the  fact 
showed,  for  some  one  to  enter  the  state-rooms  of 
the  defendant  and  other  passenprers  and  carry  off 
seTeral  valises.  Was  this  ordinary  and  proper 
diligeDcer  Cbnid  not  some  other  mode  have 
been  adopted  of  watching  the  watchman  than 
this  which  might  leave  the  saloon  entirely  an- 
gnarded  at  considerable  intervals  ?  In  many  of 
our  public  institutions  a  very  simple  electrical 
machine  registers  the  rounds  of  the  watchman 
during  the  night  at  the  appointed  times.  We  do 
Dot  say  that  every  passenger  ship  should  have 
and  use  such  a  register,  but  we  do  say  it  was  for 
the  jury  to  determine  whether  this  apparent  de- 
ficiency in  the  mode  of  watching  the  saloon  might 
not  have  been  remedied.  Even  as  a  precaution 
against  fire,  they  might  well  argue  the  continuity 
of  the  watch  was  essential.  A  fire  might  begin 
from  accident  or  carelessness  in  one  of  the  state- 
rooms and  make  such  headway  in  five  minutes 
before  discovery  that  the  ship  would  be  imper- 
illed. 

On  the  whole,  we  are  of  opinion  that  there  was 
evidence  to  go  to  the  jury,  and  that  the  Court 
committed  no  error  in  entering  judgment  in  favor 
of  the  plaintiff  t>elow  on  the  reserved  point. 

Judgment  affirmed. 

Opinion  by  Shabswood,  J. 

Dissenting  opinion  by  Paxson,  J. 

The  defendant  in  error  was  a  passenger  on 
board  the  steamship  Illinois  from  Liverpool  to 
Philadelphia  in  April,  1875.     On  the  night  be- 
fore the  arrival  of  the  vessel  at  the  Delaware 
Breakwater,  some  person  entered  his  state-room 
and  stole  the  effects  for  which  this  action  was 
brought     Upon  the  trial  in  the  Court  below  the 
principal  contention  was  whether  the  plaintiffs  in 
error  were  guilty  of  negligence  in  not  having  the 
passenger  saloon  properly  lighted  and  watched. 
Their  duty  in  this  respect  was  thus  defined  l)y  the 
learned  Judge :  '*  The  duty  was  that  of  ordinary 
care  and  caution.     If  the  ligi^ting  and  watching 
of  the  saloon  were  such  as  an  ordinary  prudent 
lierson  would  have  adopted,  then  there  was  no 
negligence."  There  was  no  objection  to  this  ruling, 
and  it  is,  therefore,  the  test  by  which  this  case 
should  be  decided.     The  Court  reserved  the  ques- 
tion whether  there  was  any  evidence  to  charge  the 
company  with  negligence.     The  jury  found  for 
the  plaintiff,  and  the  Court  subsequently  entered 
judgment  in  his  favor  upon  the  reserved  point. 
The  only  question  for  our  determination  is  whether 
there  was  sufficient  evidence  of  negligence  to  jus- 
tify the  judgment  upon  the  point  reserved.     The 
facts  as  disclosed  by  the  evidence  are  substantially 
as  follows:    The  defendant  in  error  occupied  a 
state-room  opening  into  an  aloove  or  passageway 
between  that  and  the  adjoining  state-room.     This 


alcove  opened  into  the  passenger  saloon.  The 
state-room  doors  were  kept  open  at  night  for  the 
purpose  of  ventilation.  Defendant  in  error  was 
not  furnished  with  a  key  to  his  state-room  door, 
but  could  have  had  one  upon  application.  It  is 
not  usual  on  this  line,  nor  on  the  Cunard  line,  to 
furnish  keys  unless  applied  for  on  account  of 
possible  accidents.  The  saloon  was  lighted  du- 
ring the  evening.  After  twelve  o'clock  at  night 
the  lights  were  all  extinguished  except  one,  a  chan- 
delier, which  was  a  short  distance  from  defendant 
in  error's  state-room.  One  of  the  stewards  re- 
mained up  all  night  as  watchman.  It  was  his 
duty  to  report  every  hour  to  the  officer  on  the 
bridge.  On  the  night  in  question  he  stopped  on 
his  way  from  the  bridge  and  got  a  cup  of  coffee. 
The  officers  of  the  steamship  often  go  into  the 
saloon  to  see  if  the  stewards  are  on  watch.  This 
is  all  that  is  deemed  material  upon  this  question. 
Does  it  establish  a  want  of  ordinary  care  and 
caution  ?  It  may  not  show  the  highest  degree  of 
vigilance.  But  that  is  not  the  question  here. 
Was  there  an  exercise  of  ordinary  care  f  A  light 
was  kept  burning  in  the  saloon  all  night  and  a 
watchman  was  in  attendance.  What  more  was 
necessary  on  the  part  of  the  company  ?  No  negli- 
gence was  shown  on  the  part  of  the  watchman. 
It  was  not  proved  that  he  allowed  the  light  to 
go  out,  or  that  he  slept  like  an  unfaithful  senti- 
nel upon  bis  post.  That  he  reported  hourly  to 
the  officer  on  the  bridge  surely  was  not  evidence 
of  gross  negligence  on  the  part  of  the  company. 
He  did  so  in  obedience  to  their  rules,  which  were 
manifestly  for  the  protection  of  passengers.  It 
is  true  he  stopped  once  on  his  way  back  from  the 
bridge  to  get  a  cup  of  coffee.  This  would  neces- 
sarily occupy  but  a  few  moments,  and  there  was 
no  evidence  that  he  loitered  by  the  way.  In  my 
judgment  the  evidence  disclosed  a  very  slight  de- 
gree of  negligence,  if  in  fact  it  showed  negligence 
at  all ;  of  gross  negligence  under  the  rule  laid 
down  by  the  learned  Judge  of  the  Court  below, 
I  think  there  was  absolutely  no  evidence.  I 
therefore  dissent. 
I  concur  in  this  opinion.     D.  Aqnew. 


July,  '76, 139. 


Sands  et  al.  v.  Fritz. 


Feb.  9,  1877. 


Landlord  and  tenant — Replevin — Debt  on  re- 
plevin bond — Rfturn  of  goods  to  landlord — 
Acceptance  by  landlord  of  goods  of  greater 
value  in  place  of  articles  missing — Affidavit 
of  defence  law —  Whether  a  replevin  bond  is 
an  instrument  within  the  Act. 


In  an  action  of  deltt  upon  a  replevin  bond,  defendant 

filed  nn  atfi  lavit  of  defeiicn,  Retting  forth  that,  upon  the 

i  deteriuinifciiou  of  the  lepleviu  suit  itt  favor  of  plaintiff, 
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most  of  the  articles  replevied  were  sarmudered  to  him  ; 
that,  in  place  of  those  articles  which  were  Qiissitic,  there 
were  delivered  to  him  otheparticlws  of  tlie  same  descrip- 
tion, and  of  greater  valae ;  that  all  of  tlie  articles  thus 
delivered  were  accepted  hy  plaintiff,  who  Eold  part  of 
them  and  retained  the  rest. 

Held  (reversing  the  Judgment  of  the  Court  below), 
that  the  affidavit  wa»  sufficient. 

Qaoerey  whether  a  replevin  bond  is  an  instrnment 
upon  which  judgment  can  be  entered  for  want  of  an 
affidavit  of  defence. 

Per  Woodward,  J.  The  practice  of  requiring  affidavits 
of  defence  in  such  cases  as  this,  if  snth  a  practice  pre- 
vails, would  seem  capable  of  producing  mischief  and 
injustice. 

Error  to  Common  Pleas  No.  3,  of  Philadelphia 
County. 

Debt  npon  a  replevin  bond.  PlaintiflF  filed  a 
copy  of  the  bond,  and  an  averment  that  the  re- 
plevin suit  resulted  in  a  judgment  in  his  favor, 
that  the  rent  ascertained  to  be  due  was  $746.60, 
and  the  value  of  the  property  distrained  $350, 
and  that  the  sheriff's  return  to  the  writ  of  relorno 
hahendo  was  "  eloigned." 

William  L.  Sands,  one  of  the  defendants,  filed 
the  following  affidavit  of  defence :  "  That  on  the 
9th  day  of  June,  1875,  the  plaintiff,  Fritz,  by  his 
bailiff,  Joseph  C.  Sass,  distrained  upon  a  stock  of 
goods  in  a  marble  yard,  situate  on  the  south  side 
of  Race  Street,  east  of  Seventh  Street,  in  the  city 
of  Philadelphia,  for  rent  claimed  to  be  due.  That 
Joseph  R.  Sands,  one  of  the  defendants  named  in 
the  warrant  of  distress,  replevied  the  property  dis- 
trained npon."  [Ilere  is  inserted  a  full  list  of 
the  articles.]  "  That  deponent,  with  one  Edward 
Pepper,  became  the  sureties  in  the  replevin  bond, 
npon  which  bond  this  suit  is  brought.  That  one 
of  the  conditions  of  said  bond  was  that  if  the 
property  so  replevied  should  not  be  delivered  up, 
if  the  plaintiff  in  said  replevin  suit  did  not  prose- 
cute his  suit  with  effect,  then  that  said  snreties 
should  be  responsible  for  the  amount  of  the  rent 
due  at  that  time.  That  the  plaintiff  (in  said  re- 
plevin) did  not  prosecute  his  suit  with  effect,  and 
after  judgment  had  been  entered  in  said  suit  in 
favor  of  the  above-named  plaintiff  (Fritz),  depo- 
nent, acting  under  advice,  sent  for  said  Joseph  C. 
Sass,  bailiff  of  said  landlord,  and  delivered  upto 
him  the  possession  of  the  said  marble  yard.  That 
at  the  time  of  the  said  delivery  there  was  found 
by  said  bailiff,  npon  said  premises,  the  following 
articles  ;"  [Here  is  inserted  a  full  list,  comprising 
most  of  the  articles  included  in  the  first-mentioned 
list,  and  several  others  not  so  included.]  "as 
appears  by  the  appraisement  made  by  said  bailiff, 
and  said  goods  and  chattels  were  appraised  at  the 
sum  of  $451.  Deponent  is  informed  and  believes, 
and  expects  to  be  able  to  prove,  that  the  property 
BO  delivered  up  to  the  said  Joseph  C.  Sass,  bailiff, 
was  of  more  value  that  that  originally  distrained 
npon ;  that  most  of  the  articles  distrained  upon 


were  included  in  that  delivery,  and  that  upon  some 
of  them  additional  work  had  been  exi)ended  be- 
tween the  time  of  the  original  distraint  and  the 
delivery  up  by  deponent  as  aforesaid,  and  that  a 
number  of  articles,  which  were  not  upon  the  pre- 
mises when  the  original  distraint  was  made,  were 
there  at  the  time  of  the  delivery  aforesaid,  and 
were  included  in  said  delivery,  and  were  sold  by 
said  bailiff  for  the  said  rent.  Deponent  is  advised, 
and  believes,  and  expects  to  be  able  to  prove,  that 
on  or  about  the  4th  day  of  February  last  said 
bailiff  sold  a  large  number  of  the  articles  so  dis- 
trained npon,  under  the  said  landlord's  warrant, 
for  the  sum  of  $216.92,  and  that  said  plaintiff 
removed  from  the  said  place,  and  now  has  either . 
in  his  actual  possession,  or  under  his  control,  quite 
a  number  of  articles  which  be  claimed  to  be  his 
individual  property,  or  which  were  sold,  and  the 
buyer  failed  to  come  and  pay  for,  which  were  in- 
cluded in  said  distraint  and  delivery." 

The  Court  below  entered  judgment  for  want  of 
a  sufficient  affidavit  of  defence.  Defendant  took 
this  writ,  assigning  for  error  the  entry  of  the  said 
judgment. 

J.  Alexander  Simpson,  for  plaintiffs  in  error. 
The  affidavit  alleges  a  substantial  compliance 
with  the  condition  of  the  bond.    The  case  should 
have  gone  to  a  jury. 

E,  B»  Watson  and  Henry  B.  Freeman^  for 
defendant  in  error. 

Plaintiff  in  the  replevin  suit  did  not  prosecute 
his  suit  with  effect,  which  fixes  his  sureties. 
Gibbs  V.  Bartlett,  2  W.  &  S.  33. 
Morris  on  Replevin,  252. 
The  delivery  of  any  other  goods  than  those  dis- 
trained npon  would  not  be  a  fulfilment  of  the  con- 
dition of  the  bond. 

Feb.  19.  TnE  Court.  On  the  9th  of  June, 
1875,  Peter  Fritz,  the  plaintiff  below  in  this  suit, 
by  his  bailiff,  John  C.  Sass,  seized  a  stock  of 
goods  in  the  marble  yard  of  Joseph  R.  Sands, 
one  of  the  defendants,  under  a  distress  for  rent. 
Sands  issued  a  replevin,  and  gave  bond  condi- 
tioned for  the  return  of  the  property  if  his  suit 
should  fail.  The  replevin  resulted  in  judgment 
for  Fritz,  who  brought  this  action  of  debt  against 
Sands  and  his  sureties  on  the  replevin  bond.  An 
affidavit  of  defence  was  made  by  William  S.  Sands, 
a  surety  and  one  of  the  defendants,  setting  forth 
that,  after  the  judgment  he  sent  for  Sass,  the 
plaintiff's  bailiff,  and  surrendered  to  him  the  pos- 
session of  the  marble  yard,  with  all  the  property 
it  contained.  A  schedule  of  the  goods  delivered 
was  embodied  in  his  affidavit,  which  embraced 
also  a  schedule  of  the  goods  previously  distrained. 
The  goods  described  in  the  two  schedules  were  in 
large  part  identical,  and  it  was  averred  that  the 
articles  specified  in  the  first,  which  were  not  re- 
turned, were  replaced  by  others  of  greater  value 
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when  the  final  surrender  was  made,  and  the  final 
schedule  was  drawn  np.  The  affidavit  alleged 
that  the  property  delivered  was  appraised  at  the 
sum  of  $451;  that  part  of  it  was  sold  by  the 
bailifif  for  the  sum  of  $216.92,  for  the  rent  due 
the  plaintiflF,  and  that  the  plaintiff  removed  from 
the  yard,  and  retained  in  his  possession,  or  under 
his  control,  a  number  of  the  surrendered  articles 
which  he  claimed  to  be  his  individual  property, 
and  other  articles  which  had  been  sold,  and  for 
which  the  purchasers  had  not  paid. 

Admittedly  the  proceeding  was  out  of  the  usual 
course  of  practice  under  a  judgment  for  a  defend- 
ant in  replevin.  Bnt  Judge  Gibson  said  in  Kim- 
mel  u  Kint  (2  Watts,  431):  "We  do  not  say 
that  a  writ  de  reiorno  habendo  must  be  issued. 
There  may  possibly  be  a  valid  tender  without  it; 
but  the  right  of  the  surety  to  exonerate  himself 
must  be  saved  to  him  through  the  medium  of  the 
common  law  judgments,  or  the  rule  prescribed 
by  the  eleventh  section  of  the  Act  of  1772."  The 
parties  here  were  competent  to  convert  their  legal 
into  contract  relations,  and  to  agree  that  the 
literal  condition  of  the  bond  should  [not]  be 
carried  into  effect. 

Taking  the  affidavit  as  verity,  such  an  agree- 
ment was  made.  A  portion  of  the  goods  dis- 
trained, and  other  ariicles  of  the  same  general 
description,  and  of  greater  value  than  those 
which  had  been  originally  seized  and  were  miss- 
ing, were  accepted,  appraised,  and  sold  in  part 
by  him.  It  is  indifferent  whether  the  arrange- 
ment was  known  at  the  outset  to  the  plaintiff  or 
not  He  is  alleged  to  have  acquiesced.  The  sale 
was  made  to  pay  his  rent.  And  the  articles  un- 
sold were  transferred  to  his  possession. 

By  the  agreement  substantially  the  same  end 
was  reached  that  a  writ  deretorno  habendo  would 
liave  produced.  To  some  extent,  certainly,  the 
affidavit  disclosed  a  defence.  What  the  extent 
would  be,  a  trial  before  a  jury  alone  could  show. 

The  legal  rights  of  the  plaintiff  have  been 
modified  by  the  new  contract,  and  if  the  amount 
of  his  claim  has  been  paid  by  Joseph  R.  Sands's 
property  or  its  proceeds,  he  cannot  recover  it 
again  from  the  defendants  in  a  suit  on  a  replevin 
bond. 

The  point  is  not  one  which  it  is  now  necessary 
to  decide,  but  there  is  room  for  grave  doubts 
whether  this  action  can  properly  be  brought 
within  the  0]>eration  of  any  of  the  statutes  author- 
izing the  entry  of  judgment  for  want  of  an  affi- 
davit of  defence.  The  eleventh  section  of  the 
Act  of  21  March,  1772,  directs  that  a  replevin 
bond  shall  be  ''conditioned  for  prosecuting  the 
suit  with  effect,  and  without  delay,  and  for 
duly  returning  the  goods  and  chattels  distrained 
in  case  a  return  shall  be  awarded."  In  no  natu- 
ral sense  can  this  condition  be  regarded  as  an 
agreement  for  the  payment  of  money  under  the 


Act  of  28  March,  1835.  Nor  is  it  embraced  in 
the  second  section  of  the  Act  of  12  March,  184^^, 
requiring  affidavits  in  actions  on  bonds  and  recog- 
nizances of  bail  in  error,  on  bonds  of  sureties  for 
stay  of  execution,  on  bonds  or  recognizances  of 
special  bail,  and  on  bonds  given  by  insolvent 
debtors,  and  their  sureties,  under  the  sixth  sec- 
tion of  the  Act  of  16  June,  1836.  The  record  in 
many  instances  could  not  furnish  m%ns  of  liquid- 
ating the  judgment  that  would  be  both  just  and 
safe.  The  defendant's  remedy  is  on  the  replevin 
bond,  where  there  can  be  no  recovery  beyond  the 
value  of  the  goods,  and  where  it  may  be  less  than 
the  value,  for  the  rent  may  be  inferior  in  value  to 
the  goods,  because  by  paying  the  rent  the  debt 
would  be  satisfied.  (Weidel  v.  Roseberry,  13  S.  <fc 
R.  178.)  The  practice  of  requiring  affidavits  of 
defence  in  such  cases  as  this,  if  such  a  practice 
prevails,  would  seem  capable  of  producing  mis- 
chief and  injustice. 

Judgment  reversed  and  procedendo  awarded. 

Opinion  by  Woodward,  J. 


Jan.  *75, 171. 


Coyle's  Appeal 
Smith  Y.  Coyle. 


Jan.  8, 1877. 


Vendor  and  purchaser — Specific  performance 
— Marketable  and  sufficient  title — Definite 
failure  of  issue  —  Fee  inferrible  from  the 
charge  of  a  perpetual  annuity — Substitution- 
ary devise. 

Real  estate  was  devised  to  B.  for  life,  and  from  and 
after  her  decease,  then  to  the  issue  of  her  bodj  whQ 
should  be  living  at  tlie  time  of  her  death,  equally  to 
be  divided  between  them  as  tenants  in  common,  and 
not  as  joint  tenants,  subject  to  certain  annuities,  one 
of  which  was  perpetual,  and  in  case  B.  should  die  with 
out  issue,  then  to  J.  in  fee,  subject  to  the  annuities. 

Held  (affirming  the  decree  of  the  Court  below),  that 
the  issue  of  B.  who  were  living  at  her  death  took  an 
estate  in  fee  simple  in  the  premises. 

Certiorari  and  appeal  from  the  Common  Pleas 
No.  3,  of  Philadelphia  County. 

Bill  in  equity,  filed  March  31,  1875,  by  Walter 
B.  Smith  against  Samuel  A.  Coyle,  to  enforce 
the  specific  performance  of  a  contract  of  sale  of 
real  estate.  The  bill  set  forth  that  the  defendant, 
on  the  23d  of  Oct.  1874,  entered  into  an  agree- 
ment to  purchase  from  plaintiff  the  premises  No. 
608  Commerce  Street,  in  the  city  of  Philadelphia, 
for  $14,000 ;  that  the  plaintiff  was  ready  to  exe- 
cute a  good  deed  of  conveyance  therefor,  but  the 
defendant  refused  to  perform  his  agreement  and 
pay  the  purchase-money,  averring  that  the  plain- 
tiiPs  title  was  not  marketable ;  that  the  plaintifi's 
title  was  derived  through  Deborah  Morris,  who 
died  seized  in  fee  of  the  premises  in  controversy, 
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and  who,  by  her  will,  dated  March  16,  1793,  de- 
vised all  her  lands  to  her  executors,  in  trust  for 
the  payment  of  certain  legacies,  and  then  for  the 
nse  of  her  devisees  thereinafter  named.  She  then 
devised  the  premises  in  qaestion  as  follows : — 

Item. — I  devise  to  Elizabeth  Shoemaker,  for  and 
daring  her  nataral  life,  all  my  present  mansion  or 
dvrelliDg-hoQse  and  half  the  garden  lot  contiguous 
thereto,  with  Ae  westernmost  frame-hoase  in  FarmerV 
Alley,  the  adjoining  tenement  now  in  the  tenure  of 
Jacob  Foster,  and  my  chair  house  and  stables,  sulject 
to  the  payment  of  £20  per  annum  to  my  niece  Mary 
Jones,  daring  the  natuial  life  of  the  said  Mary,  and 
also  subject  to  the  ground-rent  of  50  shiliini^s  per  an- 
num now  payable  thereout;  and  from  and  after  the 
decease  of  the  said  Kliznbeth  Shoemaker,  I  deviije  the 
same  to  Sarah  Powell  Buckley,  daughter  of  my  niece 
Sarah  Buckley,  daring  her  natural  life,  subject  to  the 
payment  of  the  said  annuity  to  Mary  Jones,  and  also 
subject  to  the  payment  of  £12  per  annum  to  her  mother 
Sarah  Buckley,  during  the  natural  life  of  the  said 
Sarah  Buckley.  And  from  and  after  the  decease  of  the 
said  Sarah  Powell  Buckley,  then  I  devise  the  same  to 
the  lawful  issue  of  the  body  of  the  said  Sarah  Powei  1 
Buckley  begotten,  who  shall  be  living  at  the  time  of 
her  death,  equally  to  be  divided  between  them  as 
tenants  in  common  and  not  as  joint  tenants,  subject, 
however,  to  the  payment  of  the  aforesaid  annuities 
and  ground-rent,  and  also  subject,  from  the  expiration 
of  said  annuities,  to  an  annuity  of  £12  }H*r  annum, 
payable  thereout  annually  forever  to  the  overseers  of 
the  Public  School,  founded  by  charter,  in  the  town  and 
county  of  Philadelphia.  .  .  .  And,  if  the  said 
Sarah  Powell  Buckley  shall  die  without  issu**,  then  I 
devise  the  same  to  my  nephew  Jonathan  Jone^,  his 
heirs  and  assigns  forever,  subject  to  the  aforesaid  an- 
nuities and  ground-rent.*' 

The  bill  further  set  forth  that  Elizabeth  Shoe- 
maker, and  the  annuitants  Mary  Jones  and  Sarah 
Buckley,  had  long  since  died ;  that  in  the  issue  of 
Sarah  Powell  Buckley,  living  at  the  time  of  her 
death,  who  were  eleven  in  number,  a  remainder 
in  fee  in  the  said  premises  was  created  by  the 
terras  of  the  will  of  Deborah  Morris,  which  by 
sundry  mesne  conveyances  had  become  vested  in 
the  plaintiff;  that  the  ground-rent  of  50  shillings 
and  the  perpetual  annuity  of  £12  had  been  long 
extinguished,  so  that  the  plaintiff's  title  was  clear 
of  all  encumbrances ;  that  a  doubt  having  been 
suggested  whether  it  was  not  the  true  construc- 
tion of  the  will  of  Deborah  Morris  that  an  estate 
for  life  only  was  vested  in  the  issue  of  Sarah 
Powell  Buckley,  with  remainder  in  tail  to  the 
said  Sarah  Powell  Buckley,  with  remainder  over 
in  fee  to  Jonathan  Jones,  the  plaintiff  procured  a 
deed  to  be  made  to  bar  the  entail  and  to  confirm 
the  premises  to  him  in  fee,  which  was  executed  by 
the  heirs  of  Sarah  Powell  Buckley  and  duly  re- 
corded ;  but  that  the  defendant  claimed  that  the 
issue  of  Sarah  Powell  Buckley  had  vested  in  them 
no  estate  of  inheritance,  either  in  fee  or  in  tail, 
but  an  estate  for  their  lives  only,  and  that  conse- 
quently the  plaintiff  had  no  marketable  title. 

The  bill  prayed  (1)  that  the  plaintiff's  title 


might  be  decreed  to  be  marketable ;  (2)  for  spe- 
ciGc  performance.     The  defendant  demurred. 

The  Court  below  (Lynd,  J.,  delivering  the 
opinion)  overruled  the  demurrer,  and  entered  a 
decree,  that  plaintiff's  title  was  good  and  mar- 
ketable, and  that  the  defendant  should  perform 
his  agreement  of  purchase.  (Reported  1  Weekly 
Notes,  370.)  The  defendant  took  this  appeal, 
assigning  for  error  the  said  decree. 
IJli  K,  Price,  for  the  appellant. 
The  devise  contains  no  words  to  vest  a  fee  in 
Sarah  Powell  Buckley  or  in  her  issue.  The  devise 
is  to  issue  living  at  her  death,  that  is,  within  a 
definite  time,  which  precludes  the  vesting  of  an 
estate  tail  in  Sarah  Powell  Buckley. 

Middlesworth  v.  Blackmore,  24  P.  F.  Sm.  414. 

Taylor  ».  Taylor,  13  lb.  4Sl. 

Abbott  V,  Jenkins,  10  S.  &  R.  296. 
The  issue  are  to  take  as  tenants  in  common ; 
they  therefore  take  not  by  descent  as  tenants  in 
tail  from  Sarah  Powell  Bnckley,  but  as  purchasers. 

Physick's  Appeal,  14  Wr.  123. 

Findlay  v.  Rid.lle,  3  Binn.  139. 
The  limitation  over  being  to  issue  as  purchasers, 
the  rule  in  Shelley's  case  does  not  give  Sarah 
Powell  Buckley  a  fee  or  fee  tail. 

8mith*s£x.,Int.  §484. 

Taylor  v.  Taylor,  13  P.  F.  Sm.  484. 
The  issue  of  Sirah  Powell  Buckley  took  but  a 
life's  estate,  because  no  words  are  used  that  im- 
port a  fee. 

Ashley  v.  Ashley,  6  Sim.  358. 

Steele  v,  Thompson,  14  S.  &  R.  84. 

Clayton  r.  Clayton,  3  Binn.  476. 
The  devise  over  to  Jonathan  Jones,  if  said 
Sarah  Powell  Buckley  shall  die  without  issue, 
contemplated  a  definite  failure  of  issue,  that  is,  of 
issue  living  at  the  death  of  the  first  taker.  The 
limitation  over  does  not  enlarge  the  devise  into 
a  fee  tail  by  implication. 

Smith's  Ex.,  Int.  §  584. 

Barnfif  Id  v,  Wetton,  2  B.  &  P.  324. 

FInnket  v.  Holmes,  1  Lex.  11. 

Eby  V,  Eby,  6  Barr,  4G1. 

EUifl  V.  Selby,  7  Sim.  350. 
The  issue  of  Surah  Powell  Buckley  do  not 
take  a  fee  by  implication  from  the  devise  to 
Jonathan  Jones  upon  default  of  issue. 

Fro;:morton  v,  Holyday,  3  Burr,  1618. 

Wright  V.  Cundall,  9  East,  400. 
A  Court  of  equity,  on  a  bill  to  compel  specific 
performance,  will  not  force  a  purchaser  to  accept 
a  title  which  U  in  the  least  degree  doubtful. 

Do.*l>ler'3  Appeal,  14  P.  F.  Sm.  17. 

E.  Oofrpee  Mitchell,  for  the  appellee. 

The  true  construction  of  the  will  olT  Deborah 
Morris  vests  a  fee  iu  the  issue  of  Sarah  Powell 
Buckley,  because  (1)  The  intention  of  the  tesU- 
trix  is  to  dispose  of  her  whole  estate.  She  gives 
it  ail  to  the  executors,  the  survivor  or  survivors 
of  them,  and  the  heirs  and  assigns  of  such  snr- 
vivor,  for  the  use  of  her  devisees.  Intentional 
intestacy  is  negatived  by  this  fee-simple  trust 
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Challenger  v,  Sbeppard,  8  Term  Rep.  597. 

(2)  Technical  words  are  used  bj  the  testator 
in  creating  the  other  devises  of  life  estates,  and 
in  their  absence  the  implication  is  that  the  testa- 
trix intended  to  create  larger  estates. 

Badrlelej  v,  Leppingwell,  3  Burr,  1533. 

(3)  The  annuities  charged  upon  the  land  are 
inconsistent  with  a  less  estate  than  that  of  a  fee, 
a  fee  being  inferrible  from  the  £12  annuity  which 
was  to  be  payable  forever. 

•        Andrews  ».  Southouse,  6  T,  R.  292. 

Coane  v.  Parmentier,  10  Barr,  72. 
The  remainder  to  Jonathan  Jones  is  an  alter- 
native contingent  remainder  to  take  effect  as  a 
substitnte  for  the  remainder  to  the  issue  of  Sarah 
Powell  Buckley,  in  case  of  default  of  issue  at  her 
death. 

Loddington  v.  Kime,  1  Salk.  224. 

Robinson  p.  Gray,  9  East,  1. 

Hockley  ».  Mawbe,  1  Ves.  Jr.  142. 

Davy  p.  BUrnsall,  6  Term.  R.  30. 

Hansen  v.  Hubbell,  12  Harris,  244. 
Assuming  that  the  issue  of  Sarah  Powell 
Buckley  took  but  a  life  estate,  and  supposing 
the  limitation  to  them  to  be  omitted,  the  devise 
would  be  to  Sarah  for  life,  and  if  she  shall  die 
without  issue,  to  Jonathan  Jones  in  fee.  That 
creates  an  estate-tail  in  Sarah  with  remainder 
over. 

Taylor  v.  Taylor,  13  P.  F.  Sm.  481. 
The  words  "die  without  issue,"  "in  default," 
"  for  want  of,"  "  on  failure  of  issue,"  import  an 
indefinite  failure  of  issue,  and  give  an  estate-tail 
to  the  first  taker. 

Parr  p.  Swindells,  4  Ross.  283. 

B«)an  p.  llaUey,  8  T.  R.  5. 
The  remainder  in  tail  to  Sarah  after  the  life- 
estate  to  her  unborn  issue  would  not  be  a  perpe- 
tuity, because  it  vested  in  her  at  the  death  of  the 
testatrix. 

Routledge  v.  Dorril,  2  Ves.  357. 

Findlay  p.  Riddle,  3  Binn.  139. 
The  main  purpose  of  the  will  is  to  provide  for 
Sarah  Powell  Buckley  and   her  issue,  and  the 
Court  will  adopt  the  construction  which  will 
effect  that  intent 

Earp's  Appeal,  1  Pars.  Eq.  453. 

Jan  15.  The  Court.  The  failure  of  issue  of 
Sarah  Powell  Buckley  was  definite,  and  there- 
fore her  issue  living  at  her  death  took  as  pur- 
chasers and  as  tenants  in  common,  under  the  will 
of  Deborah  Morris.  There  being  such  issue 
there  was  no  failure,  and  the  estate  actually 
vested  in  them  subject  to  the  payment  of  certain 
legacies,  one  of  which  was  perpetual,  and  there- 
fore discloses  the  intention  of  the  testatrix  to 
give  them  a  fee. 

The  devise  to  Jonathan  Jones  was  evidently 
substitutionary,  and  not  contingent  on  a  general 
or  indefinite  failure  of  issue.  He  was  to  take 
only  in  event  of  Sarah  P.  Buckley's  death  with- 


out issue,  evidently  meaning  the  failure  just  before 
recited,  which  was  to  admit  the  living  issue  to  the 
estate — in  other  words,  he  was  to  take,  in  tiie 
event  of  a  definite  failure  of  issue ;  this  of  course 
was  the  substitution  of  one  estate  for  another, 
founded  upon  the  same  contingency.  If  there 
were  issue  living  at  Mrs.  Buckley's  death,  they 
were  to  take ;  if  none,  then  Jonathan  Jones  was 
to  take.  Evidently  the  testatrix  considered  the 
estate,  once  vested  in  the  issue,  a  fixed  and  per- 
manent one,  or  she  would  not  have  provided  for 
the  payment  of  a  perpetual  legacy.  Taking  all 
parts  of  the  item  together,  we  think  there  is  no 
doubt  a  fee  vested  in  the  issue  living  at  the  death 
of  Mrs.  Buckley.  Decree  affirmed  with  costs  to 
be  paid  by  the  appellant,  and  the  appeal  is  dis- 
missed. 
Per  Curiam. 


Jan.  '77,  99L         Zerbe  V.  Zerbe.      March  16, 1877. 

Will — Construction  of — Striking  out  super- 
Jluous  words — Transposition  of  words. 

Under  the  following  provisions  in  a  will :  "  I  give 
and  bequeath  unto  mj  Bon  Kdward  and  Peter  and  my 
daughter  Catherine  and  Marj  mj  daughters  children 
.  .  .  .  thej  shal  stand  in  equal  shares  that  is  to 
saj  Marj's  children  shal  have  the  share  of  their 
mother.  Item,  m j  son  Daniel  and  Jarrett  .... 
thej  shal  have  nothing  of  mj  estate  thejr  have  more 
now  than  their  shairs  would  come  to :'' 

Heldy  that  all  of  the  testator*d  real  and  personal 
estate  passed  to  Edward  and  those  mentioned  in  the 
first  clause,  the  word  "  estiate''  belonging  to  the  first 
clause  as  well  as  to  the  second. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Ejectment  by  Daniel  Zerbe  et  al,  against  Ed- 
ward Zerbe  d  al,  for  a  portion  of  a  tract  of  land 
late  belonging  to  Daniel  Zerbe,  deceased.  Plea, 
not  guilty. 

At  the  trial  (before  Walker,  J.)  the  plaint ifis 
showed  that  they  were  among  the  heirs- at-law  of 
Daniel  Zerbe,  deceased.  The  defendants  claimed 
title  under  an  instrument  which  had  been  admit- 
ted to  probate  as  the  will  of  Daniel  Zerbe,  de- 
ceased. The  alleged  will  was  pnt  in  evidence, 
and  read  as  follows :  ''I,  Daniel  Zerbe,  do  make 
and  publish  this  my  last  will  and  testament  in 
manner  and  form  following,  that  is  to  say :  First, 
I  give  and  bequeath  unto  my  son  Edward  and 
Peter,  and  my  daughter  Catherine  and  Mary,  my 
daughter's  children,  Daniel,  John,  Elizabeth,  and 
Emma  Mull;  they  shal  stand  in  equal  shares, 
that  is  to  say,  Mary's  children  shal  have  tlie 
share  of  their  mother.  Item,  my  son  Daniel  and 
Jarrett,  and  my  daughter  Sarah  and  Louisa's 
child  Edward  llummel,  they  shal  have  nothing  of 
my  estate,  they  have  more  now  than  their  shairs 
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would  come  to.  Last  and  also  I  appoint  my 
son  Edward  and  John  Zimmerman,  farmer,  as 
my  executors  of  this  my  last  will  and  testament, 
and  they  shall  have  a  right  to  sell  the  property 
and  make  it  into  money  when  they  think  (it  to  do 
so,  or  when  it  will  bring  the  most  money." 

The  above  instrument  was  dated,  was  signed 
by  Daniel  Zerbe,  and  by  him  declared  to  be  his 
last  will  and  testament  in  the  presence  of  two 
subscribing  witnesses. 

The  testator  died  possessed  of  p'^rsonal  pro- 
perty, as  shown  by  an  inventory  filed  in  the 
Recrister's  office. 

The  Judge  charged  the  jury  as  follows  :  The 
plaiutifTs  claim  as  heirs,  and  would  be  entitled  to 
have  part  of  the  estate  in  the  absence  of  any  will. 
The  defendants  allege  that  the  testator  made  the 
will,  which  has  been  o£fered  in  evidence,  and  that 
the  words  are  suflSciently  comprehensive  to  vest 
in  his  executors  all  his  real  estate  for  the  purpose 
of  sale.  The  plaintiffs  deny  this,  and  contend 
that  as  to  the  real  estate  the  testator  died  intes- 
tate. 

[The  view  we  take  of  it  is,  that  when  the  tes- 
tator, after  speaking  of  his  estate,  uses  the  word 
**  property,"  he  meant  all  his  real  and  personal 
property,  and  thereby  empowered  his  executors 
to  sell  his  real  estate  for  the  purpose  expressed 
in  his  will. 

We  therefore  direct  you  to  find  in  favor  of  the 
defendants.] 

Verdict  and  judgment  for  the  defendants. 

The  plaintiffs  took  oat  this  writ,  assigning  for 
error  that  portion  of  the  charge  inclosed  in 
brackets,  and  the  failure  of  the  Court  to  direct 
the  jury  to  find  a  verdict  for  the  plaintiffs. 

Hughes  and  Farquhar,  for  the  plaintiffs  in 
error 

That  portion  of  the  will  which  purports  to  be 
a  gift  or  devise,  gives  nothing  to  the  parties 
named,  and  there  is  nothing  to  show  whether  the 
testator's  intention  was  to  disj)08e  of  all  or  part 
of  his  real  estate,  or  all  or  part  of  his  personal 
property.  A  will  wiih  no  intelligible  devise  is 
void  for  uncertainty. 

Kelly  V.  Kelly,  1  C.  460. 
Wallize  v,  Wallize,  5  bm.  242. 

If  anything  passes  by  the  will,  it  must  be  by 
implication  in  the  second  clause,  viz.,  **  my  son 
Daniel  and  Jarrett,  and  my  daughter  Sarah  and 
Louisa's  child  Edward  Hummel  they  shall  have 
nothing  of  my  estate."    But  these  words  do  not 
impart  a  testamentary  disposition,  and  therefore 
cannot  be  construed  into  a  devise. 
Iloaser  v.  Moore,  7  C.  347. 
Dufiield  V.  Morris,  8  W.  &  S.  348. 
Burford  v,  Burfoid,  5  C.  241. 

The  only  way  to  defeat  the  operation  of  the 
intestate  laws  is  to  dispose  of  the  property  other- 
wise. 

Hitchoook  V.  HitcUcook,  11  C.  393. 


Mclntyre  v.  Ramsey,  11  II.  317. 

Rnpp  V,  Eberly,  2  Weekly  Notes,  376. 
As  to  the  power  of  sale :  by  **  the  property" 
we  should  naturally  understand  ijersonal  proper- 
ty, which  alone,  without  other  words  of  descrip- 
tion, passes  to  the  executors;  the  authority  to 
sell  "  when  they  shall  think  fit  to  do  so,  or  when 
it  will  bring  the  most  money,"  enlarge  the  dis- 
cretion of  the  executors,  who  would  otherwise  be 
obliged  to  sell  the  personal  property  at  the  end  of, 
the  year.  If  the  testator  intended  to  devise  all 
his  real  property  to  the  defendants,  why  should 
he  have  directed  it  to  be  sold  by  his  executors 
without  any  direction  as  to  how  they  should  ap- 
ply the  proceeds? 

«/.  IF.  Byon  and  F.  W.  BechteJ,  contra. 
The  testator  evidently  intended  his  descendants 
1?o  be  equally  provided  for.  The  plaintiffs  were 
cut  off  because  **  they  have  more  now  than  their 
shairs  would  come  to,"  "  they  shalFTiave  nothing 
of  my  estate."  It  is  evident  that  the  defendants 
were  to  receive  that  which  the  plaintiffs  were  not, 
so  the  words  '*  my  estate"  can  be  supplied  in  the 
gift  and  bequest  to  the  defendants.  Evident 
omissions  can  be  supplied. 

1  Redfleld  on  Wills,  454. 

Coveuhoven  v,  Shulen,  2  Paic^e,  122. 

McKeehan  v.  Wilson,  3  Sm.  76. 
The  words  "estate"  and  "  property"  in  a  will 
may  carry  every  kind  of  property. 

Turbett  v,  Torbett,  3  Y.  1S7. 
Foster  V.  Stewart,  6  U.  23. 

It  is  not  denied  that  the  intestate  laws  must 
prevail  unless  there  is  an  express  gift  or  a  neces- 
sary implication.  Ilere  the  implication  is  neces- 
sary. 

The  fact  that  the  testator  gave  to  his  execu- 
tors the  right  to  sell  shows  that  he  contemplated 
a  conversion  of  his  property,  real  and  personal, 
into  money.  The  amount  to  be  realized  there- 
from being  unknown,  he  speaks  of  it  as  "  my 
estate,"  and  declares  that  the  devisees  shall  have 
"equal  shares."  The  right  to  sell  was  certainly 
not  given  to  enable  his  executors  to  sell  personal 
property  only,  since  they  had  that  power  by  vir- 
tue of  their  office. 

March  26.  The  Court.  We  are  all  of  opin- 
ion that,  judged  ex  vinceribus,  this  will  contains 
a  sufficient  devise  and  bequest  of  all  the  estate 
of  the  testator,  to  carry  his  real  and  personal 
property  to  the  persons  named  in  the  will  as  his 
devisees  and  legatees.  That  Daniel  Zerbe  made 
what  he  himself  terms  his  last  will  and  testament, 
appears  by  the  written  paper  duly  signed,  sealed, 
and  witnessed,  and  by  the  witnesses  attested  as 
such.  That  he  intended  to  will  his  property  to 
the  persons  named  to  take  under  the  will,  is  not 
denied,  but  it  is  insisted  that,  in  fact,  he  made  no 
devise  and  bequest  of  his  property.  We  do  not 
agree  to  this  statement    We  have  only  to  read 
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the  will  in  its  own  order,  striking  out  the  saper- 
fluoua  words  which  obscure  the  sense,  and  we 
have  a  sufficient  and  consistent  disposition  of  his 
property.  Thus  *'  I  give  and  bequeath  unto  my 
sons,  Edward  and  Peter,  and  my  daughter 
Catheriue  and  Mary's  children  in  equal  shares ; 
but  to  my  sons  Daniel  and  Jarrett,  and  my  daugh- 
ter Sarah  and  Louisa's  child,  nothing  of  my  eatale^ 
they  (viz.,  the  last-named)  having  more  than 
their  shares  would  come  to."  Now  it  is  clear 
that  the  word  "  estate"  belongs  to  the  first  clause 
of  the  sentence  as  much  as  it  does  to  the  last 
clause;  and  that  the  word  ''  shares,"  in  the  first 
clause,  corresponds  to  the  same  word  in  the  last 
clause,  and  both  refer  to  the  same  estate.  This 
is  further  strengthened  by  the  fact  that  the  second 
clause  excludes  the  children  named  in  it  from  the 
estate,  and  thus,  by  au  irresistible  conclusion, 
refers  the  estate  therein  named  to  the  persons 
named  in  the  first,  to  whom,  by  express  words, 
the  testator  declares  be  gives  and  bequeaths. 
Then  if  anything  were  wanting,  the  power  given 
to  the  executors  immediately  following,  to  sell 
the  "  property"  makes  the  subject  of  the  devise 
more  manifest 

We  think  the  Court  below  gave  a  proper  in- 
terpretation to  the  will,  and  therefore  the  judg- 
ment is  affirmed. 

PsB  Curiam. 


Jan.  '76,  201.  March  2,  1877. 

Seipel  v.  International  Life  Ins.  and  Trust  Co. 

Contract — Rescission  of— -Act  of  either  party 
making  performance  impossible — Effect  of 
such  act — Life  insurance — Foreign  corpora- 
tions, 

A.,  a  resident  of  Pennsylvania,  contracted  with  a 
life  insnrauce  and  trust  company,  chartered  by  the 
New  Jersey  Legislature,  and  licen^ed  to  do  business 
in  Pennsylvania,  to  procure  life  risks  for  it,  advancing 
$2500  to  the  company,  for  the  repayment  of  which  he 
was  to  retain  the  first  premiums  on  the  life  risks  he 
secured.  Aboat  a  year  frum  the  date  of  the  contract, 
the  company  withdrew  from  the  life  insurance  braucli 
of  its  business,  and  discontinued  its  Pennsylvania 
agencies,  reserving,  however,  the  right  to  issue  poli- 
cies to  fulfil  contracts  made  prior  to  tbe  time  of  such 
withdrawal : 

Held^  that  this  action  of  the  company  was  such  a 
change  of  the  necessary  conditions  of  tlie  contract  as 
jtiiitified  A.  in  rescinding  it,  and  demanding  the  re- 
payment of  the  balance  of  his  money  in  the  hands  of 
the  company  not  covered  by  life  risks  already  pro- 
oared. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,  by  Martin  A.  Seipel  ap^ainst  the 
Inlernational  Life  Insurance  and  Trust  Com- 
pany, to  recover  money  paid  on  a  contract, 
riea,  non-assumpsit  with  leave,  etc. 


The  facts  of  the  case  are  briefly  as  follows : 
The  International  Life  Insurance  and  Trust  Co. 
was  incorporated  by  an  Act  of  the  New  Jersey 
Legislature  of  April  22,  1868.  On  January  1, 
1872,  they  took  out  a  license  to  do  business  in 
Pennsylvania,  as  required  by  the  laws  of  the 
State.  On  November  25,  1871,  Seipel  sold  the 
company  a  mortgage  for  $7000,  receiving  its 
check  for  the  whole  amount  of  the  purchase- 
money,  which  check  was  duly  paid.  On  the 
same  day,  Seipel  gave  the  company  $2500,  and 
entered  into  the  following  agreement : — 

''  The  International  Life  Insurance  and  Trust 
Company  of  Jersey  Citj  hereby  acknowledges 
that  it  has  this  day  had  and  received  of  and 
from  Martin  A.  Seipel,  of  the  city  of  Allentown, 
county  of  Lehigh,  and  State  of  Pennsylvania,  the 
sum  of  two  thousand  five  hundred  dollars,  being 
the  first  premiums  upon  acceptable  life  risks, 
which,  for  certain  good  causes  and  considerations, 
the  said  Martin  A.  Seipel  hereby  agrees  and 
covenants  to  procure  and  place  and  insure  in  the 
said  company,  within  the  period  of  two  years 
from  the  date  hereof.  The  said  The  International 
Life  Insurance  and  Trust  Company  hereby  agrees 
to  furnish  policies  for  the  said  life  risks,  the  first 
premiums  amounting  in  the  aggregate  to  two 
thousand  five  hundred  dollars,  whenever  the  said 
Seipel  shall  provide  and  place  the  said  acceptable 
risks,  within  the  aforesaid  period  of  two  years 
from  the  date  hereof.  Witness  our  hands  this 
25th  day  of  November,  A.  D.  1871." 

Under  this  agreement,  Seipel  procured  for  the 
company  life  risks,  the  first  premiums  of  which 
amounted  to  $466.93. 

On  October  15,  1872,  the  company  withdrew 
from  the  life  insurance  business  on  account  of 
the  large  expenditures,  competition,  etc.,  trans- 
ferring that  branch  of  its  business  to  the  U.  S. 
Life  Ins.  Co.  of  New  York.  All  its  agencies, 
including  the  one  at  Allentown,  were  discon- 
tinued ;  its  policy-holders  were  requested  to  return 
their  policies  and  accept  new  ones  in  the  U.  S. 
Ins.  Co. ;  and  Seipel  and  the  general  public  were 
notified  that  thereafter  it  would  attend  to  the 
trust  and  banking  business  "  exclusively."  The 
company  reserved  the  right  to  issue  policies  of 
its  own  to  fulfil  contracts  made  prior  to  the 
transfer,  and  did  issue  four  or  five  policies  after 
that  date.  Seipel  made  one  subsequent  applica- 
tion to  the  company,  who  issued  a  policy,  which 
he  refused  to  accept.  He  then  rescinded  the  con- 
tract, and  brought  suit  to  recover  the  balance  of 
his  money  in  the  hands  of  the  company.  The 
case  was  submitted  to  E.  G.  Schwartz  as  referee, 
under  the  Act  of  May  14,  1874. 

At  the  trial  before  the  referee,  the  plainti£f 
offered  the  following  points : — 

(ist)  If  the  referee  finds  that  tbe  mortgage 
was  sold  by  the  plaintiff  to  the  defendant  for  the 
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sum  of  $7000,  and  that  the  plaintiff  deposited 
with  the  defendant  $2500  as  first  premiaras  upon 
insurance,  to  be  thereafter  issued,  as  application 
should  be  made  from  time  to  time,  and  within  the 
dates  specified  in  the  agreement  marked  ''A;" 
and  that  the  defendant,  after  the  date  of  the 
Agreement,  to  wit,  on  October  15,  1872,  discon- 
tinued its  business  as  an  insurance  company; 
transferred  its  risks,  etc.,  to  the  United  States 
Insurance  Company;  notified  its  policy-holders 
to  return  their  policies  and  accept  new  ones  in 
said  company;  discontinued  its  agencies,  and 
especially  the  one  at  AllentK>wn ;  notified  the 
plaintiff,  as  well  as  the  genera]  public,  that  after 
said  date  of  October  15,  1872,  the  said  defendant 
would  thereafter  attend  to  the  trust  and  banking 
business  **  exclusively,"  then  the  said  defendant 
has  done  acts  inconsistent  with  the  agreement  of 
date  Not.  25,  1871,  and  the  plaintiff  was  thereby 
relieved  of  the  performance  of  his  part  of  the 
agreement,  and  was  entitled  to  rescind  the  same. 
It  follows,  therefore,  that  the  plaintiff  must  re- 
cover the  amount  of  his  claim  with  interest 
Refused, 

(2d)  It  is  an  implied  covenant,  running  with 
the  agreement  of  date  Nov.  25,  1871,  that  the 
defendant  will  continue  in  the  life  insurance 
business ;  and  before  the  expiration  of  the  time 
therein  specified,  the  said  defendant  discontinued 
the  life  insurance  business  and  became  a  trust 
and  banking  company.  The  plaintiff  was  in  law 
entitled  to  rescind  the  contract  and  recover  the 
amount  which  was  paid  in  part  execution  of  it 
Befused. 

(3d)  As  a  matter  of  law,  the  contract  of  date 
Nov.  25,  1871,  was  on  the  part  of  the  corpora- 
tion defendant  ultra  vires,  and  therefore  illegal ; 
and  as  this  suit  was  commenced  while  the  con- 
tract was  executory^  and  before  the  expiration  of 
the  time  specified  in  the  agreement  for  the  per- 
formance of  the  covenants,  the  plaintiff  is  entitled 
to  recover  the  amount  held  by  the  defendant  under 
said  contract     Refused, 

(4th)  The  plaintiff  is  entitled  to  an  award  noon 
the  evidence.     Refused. 

The  referee  was  of  opinion  that,  although  the 
plaintiff  was  placed  in  a  worse  position  by  the 
act  of  the  defendant  as  to  the  performance  of  the 
contract,  this  was  not  sufficient  ground  for  him 
to  claim  its  rescission ;  that,  to  justify  him  in  so 
doing,  performance  must  have  been  rendered  en- 
tirely impossible;  but  that  the  defendant  had 
provided  against  this  impossibility  by  reserving 
the  right  to  issue  policies  of  its  own  to  fulfil  con- 
tracts made  prior  to  its  discontinuance  of  the  life 
insurance  business.  He  likewise  held  that  the 
contract  was  not  ultra  vires  on  the  part  of  the 
defendant,  and  that,  even  if  it  were,  the  plaintiff 
was  estopped  from  so  alleging,  for  the  purchase 
of  the  $7000  mortgage  and  this  contract  were 


parts  of  the  same  transaction,  and  the  )>laintiff 
could  not  claim  a  rescission  of  the  executory  part 
thereof  without  tendering  back  the  purchase- 
money  of  the  mortgage.  On  these'  grounds,  he 
found  in  favor  of  the  defendant 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing for  error  the  answers  to  points  and  the  deci- 
sion of  the  referee. 

(7.  J,  Erdman  (with  him  E,  Harvey),  for  the 
plaintiff  in  error. 

When  a  party  enters  into  an  agreement  which 
can  only  take  effect  by  the  continuance  of  a  cer- 
tain existing  state  of  circumstances,  there  is  an 
implied  engagement  on  his  part  that  he  will  not 
do  anything  to  put  an  end  to  that  state  of  cir- 
cumstances. Under  this  rule  the  defendant's  with- 
drawal from  the  life  insurance  business  entitled 
the  plaintiff  to  rescind  the  contract 

2  Parsons  on  ContrRots,  676. 

Broom*  s  Legal  Maziius,  214. 

1  Chitty  ou  Contracts,  89. 

Sterling  v.  Maitland,  117  E.  C.  L.  R.  840. 

Tasker  v,  Sheplienl,  6  H.  &  N.  581. 

Inchbald  ».  C.  T.  k  C.  Co.,  17  C.  B.,  N.  8.  733. 

Kagler  v,  Wiseman,  20  Okio,  361. 

Crossgroye  v.  Himmelrioli,  54  Ponna.  203. 

1  Adiiison  on  Contracts,  476. 

Du  Bois  V.  Canal  Co.,  4  Wend.  285. 

Planche  r.  CoUmrn,  8  Bing.  14. 

Mclntire  v.  Belcher,  14  C.  B.,  N.  S.  654. 

Robson  V.  Drammond,2  B.  &  Ad.  3u3. 
The  contract  was  invalid  from  its  inception,  for 
the  charter  neither  directly  nor  impliedly  empow- 
ered the  company  to  enter  into  such  an  agree- 
ment 

Earl  of  Shrewsbury  v,  U.  S.  R.  Co.,  L.  J.  CL.  156. 

Railroad  Co.  r.  Croswell,  5  Hill,  240. 

Angell  k  Ames  ou  Corporations,  §  111. 

Beatj  r.  Knowler,  4  Pet.  162. 

Railroad  Co.  v.  Canal  Co.,  9  H.  9. 

Com»th  V,  Railroad  Co.,  3  C.  339. 

Railroad  Co.  v.  Alleghenj,  13  Sm.  126. 

Fowler  v,  Bcully,  22  Id.  456. 

Bank  v.  Earle,  13  Pet.  587. 

Pine  r.  Railroad  Co.,  6  Am.  L.  Reg.  4C9 

2  Kent's  Com.  298. 

Heed  V.  lus.  Co.,2  Cranch,  167. 
Preston  v.  h.  M.  &  R.,  5  li.  L.  C.  605. 
Bateman  v.  Railroad,  L.  R.,  1  C.  P.  509. 
Qreeu'a  Brice'a  Ultra  Vires,  278. 

Besides,  on  November  25,  1871,  the  date  of  this 
agreement,  the  company  had  no  power  to  con- 
tract at  all  in  Pennsylvania,  for  its  license  to  do 
business  in  the  State  was  not  taken  out  until 
January  1,  1872. 

R,  E,  Wright  &  Son,  contra. 

Where  one  party  to  a  contract  has  done  acts 
tending  to  prevent  performance,  the  other  party 
cannot  demand  a  rescission  without  showing  his 
readiness  to  perform  his  part  of  the  agreement 
But  the  plaintiff  has  shown  no  such  readiness  to 
fulfil  his  agreement  to  furnish  life  risks  ;  on  the 
contrary  he  refused  to  accept  the  last  policy  which 
the  plaintiffs  issued  to  him. 
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Warren  v,  Wheeler,  21  Maine.  484. 

Haslaek  v.  Mayers,  26  N.  J.  L.  284. 

Norris  v.  Johnston,  5  Barr,  287. 
Mere  increased  difficnltj  in  the  performance  of 
a  contract,  even  if  a  result  of  the  acts  of  one  of 
the  parties,  does  not  release  the  other  party ;  it 
must  be  shown  that  performance  has  become  ab- 
Bolntely  impossible. 

Chitty  on  Contract*!,  1069,  1075,  1084. 

Gilpins  V.  Conseqna,  3  W.  C.  C.  R.  184. 

Youqna  v.  Nixon,  1  P.  C.  C.  221. 

Taffuell  V,  Constable,  7  A.  &  £.  798. 

Iluling  v.  Craig,  Addison,  342. 

Shaw  V.  Turnpike  Co.,  2  Penna.  454. 

Martin  v,  Schoenberger,  8  W.  &  S.  3G8. 

Alexander  v,  Hoffman,  5  Id.  382. 

Hall  V,  Rupley,  10  Barr,  231. 

March  12.  The  Court.  But  a  single  ques- 
tion presents  itself  for  consideration  in  this 
case;  that  question  is,  did  the  company  defend- 
ant by  its  own  act  render  the  performance  of 
the  contract  with  Martin  A.  Seipel  impossible, 
or,  if  not  wholly  impossible,  were  such  new  cir- 
cumstances and  conditions  thrown  around  and 
imposed  upon  its  execution,  by  the  company,  as 
warranted  him  in  treating  it  as  rescinded  ?  A 
statement  of  the  facts  will  resolve  this  matter. 
The  defendant  was  a  New  Jersey  corporation ;  it 
i^d  complied  with  the  laws  of  Pennsylvania,  and 
established  an  agency  at  Allentown ;  and  it  had, 
therefore,  the  power  to  solicit  and  take  risks  in 
this  commonwealth.  Seipel  was  a  citizen  of  Al- 
lentown ;  he  paid  to  the  company  twenty-five 
hundred  dollars,  which  it  agreed  should  be  treated 
as  first  premiums,  paid  in  advance,  on  life  risks  of 
an  acceptable  character,  to  that  amount,  and  which 
Seipel  was  empowered  to  present  within  two  years 
from  the  date  of  the  contract,  and  which  the  com- 
pany was  bound  to  accept.  The  plaintiff  was  thus 
constituted  an  agent  of  this  corporation;  for  it 
was  only  by  virtue  of  such  power  that  he  could 
comply  with  the  terms  of  the  contract;  and,  on 
the  other  hand,  the  defendant  could  only  accept 
the  risks,  offered  by  the  plaintiff,  by  yirtue  of  the 
power  it  acquired,  by  a  compliance  with  the  stat- 
utes of  this  State.  When,  therefv;re,  it  expressed 
its  determination  to  abandon  the  business  of  life 
insurance,  and,  at  the  same  time,  withdrew  its 
agencies  from  Pennsylvania,  it  thereby  not  only 
disqualified  itself  for  receiving  risks,  but  also  ren- 
dered it  impossible  for  Seipel  to  solicit  or  procure 
them.  For  in  order  to  act  even  as  a  subordinate 
agent,  he  must  have  an  appointment  from  the 
general  agent  for  the  State,  duly  certified  by  the 
auditor-general.  Now  what  signified  the  fact  that 
the  defendant  reserved  the  right  to  issue  policies 
to  fulfil  extracts  made  previously  to  the  time  of 
the  abandonment  of  its  general  insurance  business  ? 
It  had,  by  its  own  act,  put  an  end  to  the  plain- 
tiff's power  to  procure  risks  within  his  own  State, 
the  place  of  the  contract,  and  hence  its  reservation 


did  him  no  good.  True,  he  might  have  gone  into 
New  Jersey,  and  canvassed  that  State  for  risks; 
but,  in  the  first  place,  it  would  be  inequitable  to 
compel  him  to  accept  a  contract  which  had  been 
mutilated  by  the  cntting  out  of  his  own  State — 
the  place  where  both  he  and  the  company  had  in- 
tended he  should  procure  the  necessary  risks  to 
pay  him  back  the  money  which  he  had  advanced ; 
and,  in  the  second  place,  it  would  be  rowing 
against  tide  to  attempt  to  procure  risks,  even  in 
New  Jersey,  for  a  company  which  had  forestalled 
such  attempt,  by  announcement  to  the  world 
that  it  had  abandoned  the  insurance  business. 
A  more  effectual  method  for  blocking  the  way  to 
the  performance  of  a  contract,  than  that  presented 
in  the  case  in  hand,  can  scarcely  be  conceived,  and 
we  are  not  willing  to  agree  that  the  party  causing 
such  obstruction  should  be  permitted  to  profit 
thereby.  It  was  also  a  mistake  to  suppose  that 
a  tender  of  the  money,  paid  to  the  plaintiff,  for 
the  mortgage  sold  by  him  to  it,  was  a  condition 
precedent  to  the  plaintiff's  right  of  action.  That 
transaction  does  not  in  any  way  enter  into  the 
contract  before  ns ;  the  defendant,  for  reasons  of 
its  own,  took  especial  care  to  make  these  trans- 
actions aeparate  and  distinct;  apart,  however, 
from  this,  the  default  in  performance,  as  we  have 
shown,  results  from  tite  act  of  the  defendant,  and 
it  is  upon  this  default,  which  amounts  to  a  re-  ^ 
scission,  that  the  plaintiff's  action  is  founded ;  he 
has,  therefore,  no  precedent  conditions  to  perform. 
And  now,  March  13,  1::T7,  the  judgment  upon 
the  award  is  reversed  and  set  aside,  and  judgment 
is  now  entered  for  the  plaintiff,  Martin  A.  Seipel, 
and  against  the  defendant,  The  International 
Life  Insurance  and  Trust  Co.  of  New  Jersey,  in 
the  sum  of  two  thousand  four  hundred  and  thirty- 
four  dollars  -jVff  (l2434iVff)i  ^Jth  costs  of  suit. 
And  it  is  ordered  that  the  record  be  transmitted 
to  the  Court  of  Common  Pleas  of  Lehigh  County 
for  execution. 

Statement : — 
Amount  contract  November  25,  IStl, 

1873,  $2500 
Less  payment   .         .        .         *        .       466  93 


$2033  07 
401  51 

$2434  58 


Opinion  by  Gordon,  J. 
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(Quarter  S^ssions^ 


Q.  S.  of  Tioga  Co.  March,  1877. 

Commonwealth  v.  Tatilkner. 

Insolvent  laws — Effect  of  discharge,  upon 
sentence  for  fornication  and  bastardy — 
Defendants  liability  to  pay  weekly  allow- 
ance for  support  of  bastard  child,  accruing 
subsequent  to  discharge —  Whether  aho  liable 
to  pay  fine,  etc,  imposed  before  discharge. 

The  insolvent  laws  may  relieve  a  defendant,  con- 
fined under  sentence  for  fornication  and  bastardy, 
from  his  imprisonment  but  not  from  the  sentence. 

Nothing  but  pardon,  or  fulfilment  of  the  terms  of 
the  sentence,  can  extinguish  the  defendant's  liability 
under  it. 

The  sentenoe  remaining  in  full  force,  the  process  of 
the  Court  may  be  used  to  reach  earnings  or  after- 
acquired  property  in  satisfaotion  of  the  sentenoe. 

Quart,  Does 'the  distinction  taken  in  ComHh  v. 
Miller  (3  Weekly  Notes,  301)  exi^t?  Do  not  all 
parts  of  the  sentenoe  stand  together,  and  rbay  not  an 
attachment  issue,  on  a  proper  showing,  to  enforce  the 
payment  of  fine  and  costs  as  well  as  of  subsequently 
accruing  instalments  of  allowance  T 

Motion  for  rule  to  show  why  an  attachment 
shall  not  issue,  etc. 

The  defendant  was  convicted  of  fornication 
and  bastardy  at  the  November  Session,  1875. 
On  Dec.  5,  1876,  be  was  sentenced  to  pay  a  6ne 
of  $25  and  the  costs ;  to  pay  $95  for  the  lying-in 
expenses  and  maintenance  to  date  of  sentence ; 
to  pay  $1  50  per  week  to  the  overseers  of  the 
poor  for  the  support  of  the  child,  payable  quar- 
terly, until  the  child  should  reach  the  age  of 
seven  years ;  to  give  bond  with  security  for  the 
payment  of  the  said  weekly  allowance,  and  stand 
committed  until  the  sentence  should  be  complied 
with. 

The  defendant  paid  nothing,  and  after  three 
months'  confinement  in  the  county  jail  applied 
for  and  obtained  his  discharge  as  an  insolvent 
debtor.  Since  his  discharge  the  accruing  allow- 
ance has  reached  the  sum  of  $99,  no  part  of  which 
has  been  [mid. 

The  overseers  of  the  poor,  to  whom  this  allow- 
ance was  payable,  presented  this  application,  based 
upon  an  affidavit  of  non-payment  of  the  allow- 
ance. 

J,  B,  Niles,  for  the  motion. 

H.  ShervH)od  Bnd  M.  F.  Elliott,  contra. 

March  20,  1877.  The  Couut  (after  stating 
the  facts).  The  question  raised  by  this  motion 
is  upon  the  effect  of  defendant's  discharge. 

For  the  motion  it  is  urged,  upon  the  authority 


of  Com'th  u  Miller  (3  Weekly  Notes,  301), 
that  the  defendant  cannot  avail  himself  of  his 
discharge  for  any  purpose  whatever,  because  the 
sum  stated  in  the  offidavit  has  fallen  due  under 
the  terms  of  the  sentence  since  the  di^^charge. 

On  the  other  hand,  it  is  urged  that  instalments 
of  a  debt  falling  due  after  a  discharge  have  always 
been  regarded  as  affected  by  it;  and  the  case  of 
George  u  Hoover  (3  S.  &  R.  559),  among  others, 
is  cited  as  authority  for  the  position. 

There  is,  however,  no  real  conflict  between 
these  cases.  In  George  v.  Hoover,  notwith- 
standing the  discharge  of  the  person  of  the  de- 
fendant from  imprisonment,  the  debt  was  not 
paid.  The  plaintiff  hnd  a  right  of  execution 
against  the  after-acquired  property  of  the  defen- 
dant, and  could  levy  and  sell  the  same  in  same 
manner  and  with  same  effect  as  though  no  proceed- 
ings had  ever  been  had  under  the  insolvent  law. 

Really,  nothing  more  than  this  was  decided  in 
Newhouse  v.  The  Com'th  (5  Wh.  82).  The  defen- 
dant  bad  been  discharged  from  imprisonment 
under  a  sentence  of  the  Court  of  Quarter  Sessions, 
but  the  sentence  remained.  Nothing  but  com- 
pliance with  its  terms,  or  a  pardon  from  the 
executive,  could  discharge  the  defendant  from  it 
The  proceedings  under  the  insolvent  law  had 
opened  the  door  of  his  prison,  but  had  not  paid 
the  sentence  or  taken  away  any  other  remedy  for 
its  recovery. 

The  after-acquired  property  of  a  defendant  so 
situated  is  liable  and  the  process  of  the  Conrt 
may  be  invoked  by  the  proper  person  for  the 
purpose  of  reaching  it.  An  attachment  is  pro- 
cess for  compelling  compliance  with  the  order 
of  the  Court,  but  it  is  not  issued  as  of  course. 
It  issues  only  under  direction  of  the  Court.  For 
what  purpose  ought  it  to  issue  in  a  case  like  the 
present?  Simply  for  the  purpose  of  reaching 
after-acquired  property  or  earnings  of  the  defen- 
dant and  compelling  their  appropriation  in  accor- 
dance with  the  sentence. 

It  would  seem  reasonable,  therefore,  as  a  matter 
of  practice,  that  the  application  for  the  writ 
should  state  not  only  that  the  sentence  remained 
unperformed,  but  that  the  defendant  had  property, 
or  had  been,  or  is,  engaged  in  some  business,  or 
receiving  wages  or  income,  by  means  whereof  the 
sentence  or  some  part  thereof  may  be  discharged. 

The  question  is  perhaps  not  raised  by  this 
motion,  but  it  is  very  clearly  suggested — Whether 
the  writ  may  not  issue  to  enforce  the  payment  of 
so  much  of  the  sentence  as  was  demandable  at 
the  time  of  defendant's  discharge,  as  well  as  of 
that  part  of  it  which  has  accrued  subsequently  ? 
Whether,  in  other  words,  the  right  t§  the  writ 
depends  on  the  time  when  any  particular  pay- 
ment falls  due  under  the  sentence,  or  upon  the 
fact  that  the  sentence  remains  unperformed  ?  The 
case  of  Com'th  v.  Miller  seems  to  hold  that  it 
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depends  upon  the  time  when  the  payment  falls 
due ;  and  the  Judge  delivering  the  opinion  says 
that  the  payments  could  "  not  be  capitalized"  at 
the  date  of  the  discharge,  and  were,  therefore, 
wholly  unaffected  by  it.  If  so,  what  hinders  the 
commitment  of  the  defendant  for  non-payment, 
and  his  being  compelled  after  three  months  more 
in  jail  to  apply  again  for  his  discharge  as  an 
insolvent  ? 

Why  might  not  this  process  be  again  repeated 
upon  the  falling  due  of  another  instalment,  and 
toliea  quotiesf  If  the  discharge  had  no  effect 
as  to  the  parts  of  the  allowance  not  then  demand- 
able,  it  is  not  easy  to  see  what  should  prevent 
imprisonment  upon  them  ;  and  so  it  might  hap- 
pen that  a  really  insolvent  defendant  might  be 
in  prison  during  most  of  the  seven  years  covered 
by  the  allowance,  notwithstanding  that  the  case 
of  a  sentence  for  fornication  and  bastardy  is  ex- 
pressly named  in  the  statute  as  one  in  which 
relief  from  imprisonment  may  be  had  under  the 
insolvent  law. 

It  would  seem  more  reasonable  to  hold  that 
the  right  to  the  writ  depends  upon  the  fact  of 
the  non-performance  of  the  sentence,  and  the 
right  of  the  Court  to  enforce  it  against  the 
earnings  and  property  of  the  defendant.  In 
this  case,  however,  the  petition  for  the  writ  is 
made  to  rest  on  the  subsequently  accruing  pay- 
ments so  that  the  decision  of  the  question  sug- 
gested does  not  become  necessary  at  present,  but 
when  the  defendant  is  brought  in  it  may  be  so 
raised  as  to  compel  its  determination. 

For  the  present  motion  we  think  an  averment 
of  the  existence  of  after-acquired  property,  wages, 
etc.,  should  be  filed,  and  upon  the  filing  of  such 
averment  the  rule  is  granted. 

Opinion  by  II.  W.  Williams,  P.  J.  4th  Dist. 


Common  ^leas— IBcitiitfi^ 

0.  p.  No.  2.  March  10. 

Siegert  et  al.  v.  Ueinhard  et  al. 
Trademark — Infringement — Injunction  to  re- 
strain issuing  of  award  by  Centennial  Commis- 
sion to  an  in/ringer  of  plaintiffs^  trademark 
'^-Privilege  of  consul  from  jurisdiction  of 
civil  courts 

Motion  for  preliminary  injunction. 
The  bill,  filed  by  Siegert  et  al,  against  Theo- 
doro  Meinhard,  Leon  de  la  Cova,  and  the  United 
States  Centennial  Commission,  set  forth  that,  in 
the  year  1830  Dr.  J.  G.  B.  Siegert  discovered 
the  secret  of  the  composition  of  a  certain  bitters 
or  cordial,  for  whose  manufacture  he  established 
works  in  the  town  of  Angostura,  in  the  republic 
of  Yenezuela.  He  gave  this  compound  the  name 
of  ''Angostura  Bitters,"  and  inclosed  the  bottles 


containing  it  in  a  peculiar  paper  wrapper,  on 
which  was  printed  a  description  of  its  properties 
in  several  languages.  This  name  and  wrapper 
have  been  continuously  used  since  that  time  by 
him  and  his  successors  in  business.  In  1846  the 
name  of  the  town  of  Angostura  was  changed  to 
Cuidad  Bolivar,  and  there  has  since  been  no  town 
or  city  called  Angostura.  In  1871,  Dr.  Siegert 
died,  and  all  interest  in  the  manufacture  of  the 
bitters  passed  to  complainants.  But  in  the  same 
year  the  defendant,  Meinhard,  a  resident  of  Cui- 
dad Bolivar,  began  the  manufacture  of  an  article, 
which  he  inclosed  in  wrappers  similar  to  those  of 
complainants,  and  which  he  called  by  the  same 
name  of  "Angostura  Bitters."  From  this  in- 
fringement upon  complainants'  trademark  he  has 
already  been  enjoined  by  courts  of  equity  in  vari- 
ous countries.  The  bill  further  averred  that  the 
respondent,  Leon  de  la  Cova,  had  received  from 
Meinhard  a  quantity  of  these  goods,  which  he 
exhibited  for  Meinhard  at  the  Centennial  Exhi- 
bition, and  had  obtained  from  the  judges  the  re- 
commendation of  a  diploma  and  medal. 

The  bill  prayed  an  injunction  restraining  Mein- 
hard and  De  la  Cova,  their  employes,  vendees,  and 
agents,  from  manufacturing  or  selling  any  article 
under  the  name  of  "Angostura  Bitters,"  or  bear- 
ing a  colorable  imitation  of  the  label  or  wrapper 
of  the  complainants;  and  also  restraining  the 
United  States  Centennial  Commission  from  issu- 
ing to  Meinhard  any  award,  diploma,  or  medal 
for  "Angostura  Bitters." 

Montgomery  and  Wagner,  for  the  motion. 

The  defendants  failed  to  appear. 

Thb  Court  granted  a  temporary  injunction 
against  Meinhard  and  the  Centennial  Commis- 
sion. 

De  la  Cova  being  the  Yenezuelan  consul  at 
Philadelphia,  th«  Court  dismissed  the  bill  as  to 
him  for  want  of  jurisdiction. 


Common  ?|leas— Uab^ 


0.  p.  No.  1. 

Siiifferly's  Administrator  v.  Johnson,  Treaimrer, 
eto.,  and  the  Philadelphia  Board  of  Brokers. 

Arbitration  ^Agreement  for,  in  constitution  of 
unincorporated  association — Not  revoked  by 
death  of  member — Seat  in  Board  of  Broker,^ 
— Priority  of  debt  due  to  fellow  member  on 
proceeds  of  sate  of  deceased  member^ s  seat — 
Conclusiveness  of  finding  of  arbitration  com* 
mittee  as  to  claims  due  members  of  the  Board, 
Note. — Leech  v.  Leech,  old  District  Court,  re- 
ported. 
Sur  exceptions  to  adjudication  of  law  and  facts 

by  Judge  sitting  without  a  jury. 

Assumpsit,  brought  originally  in  the  District 
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Court,  in  1872,  by  the  administrator  of  Jos.  M. 
Singerlj  against  Johnson,  Treasurer  of  the  Board 
of  Brokers,  et  al.,  to  recover  the  proceeds  arising 
from  a  sale  by  the  Board  of  Singerly's  seat  as  a 
member  of  that  body. 

The  parties,  by  agreement,  dispensed  with  a 
jury,  and  submitted  the  case  to  Allison,  P.  J., 
under  the  Act  of  April  22,  1874  (P.  L.  109),  and 
the  case  then  proceeded  to  trial  by  proofs  and 
arguments  of  counsel. 

The  facts,  as  found  by  the  Jndge,  were  sub- 
stantially as  follows : — 

Singerly,  at  the  time  of  his  death,  was  a  mem- 
ber of  the  Board  of  Brokers,  an  unincorporated 
association.  After  his  death  his  ''  seat"  (t.  g., 
the  collective  privileges  which  are  incident  to  a 
membership  in  said  body)  was  sold  by  the  secre- 
tary under  the  provisions  of  the  constitution  of 
said  association  (recited  below),  for  $1275. 

One  D'Invilliers,  a  member  of  the  Board,  pre- 
sented a  claim  against  said  proceeds  for  $1085, 
being  a  balance  alleged  to  be  due  him  arising  out 
of  stock  transactions  previously  had  in  the  dece- 
dent's lifetime,  between  the  decedent  and  the 
claimant  as  members  of  the  Board.  This  claim 
was  investigated,  and  in  June,  1874,  was  allowed 
by  the  "Arbitration  Committee"  of  the  Board. 

The  provisions  of  the  constitution  pertinent  to 
the  case  are  as  follows : — 

**  Seo.  9.  .  ,  .  There  shall  be  elected  a  Rtanding  Ar- 
bitration Committee,  .  .  .  wbose  dutj  it  shall  be  to 
investigate  and  decide  all  claims  and  matters  of  dif- 
ftrence  arising  between  members  of  the  Board  •  •  • 
the  derision  of  this  committee  shall  be  Jinal^^  (except  in 
certain  contingencies  not  arising  herd). 

"Sec.  12  ...  .  When  a  member  dies,  his  seat 
may  be  sold  by  the  secretary,  and  after  satisfying  the 
claims  of  the  members  of  the  Board,  the  balance  shall  be 
paid  to  his  legal  representatives,** 

In  accordance  with  the  mle  and  custom  of  the 
Association,  Singerly,  on  becoming  a  member, 
liad  signed  an  agreement  to  abide  by  its  constitu- 
tion and  by-laws. 

On  the  above  state  of  facts,  Allison,  P.  J., 
held:  (1)  That  the  decision  of  the  Arbitration 
Committee  was  final  and  conclusive  both  as  to 
the  existence,  validity,  and  amount  of  D'Invilliers' 
claim,  and  that  a  court  of  law  had  no  jurisdiction 
to  go  behind  or  inquire  into  the  finding  of  said 
committee.  (2)  That  the  agreement  to  abide  by 
the  arbitration  clause,  etc.,  in  the  constitution, 
entered  into  by  Singerly,  or  implied  by  his  mem- 
bership, was  not  revoked  by  his  death.  (3)  That 
the  plaintiff,  as  the  legal  representative  of  the 
decedent,  was  only  entitled  to  recover  the  balance, 
if  any,  after  the  payment  of  D*Invilliers*  claim, 
with  interest;  and  that  such  limitation  of  his 
right  was  not  affected  by  the  fact  that  the  de- 
cision of  the  Arbitration  Committee  was  made 
after  the  commencement  of  this  suit. 

The  Judge  accordingly  entered  a  verdict  for 


plaintiff  for  $135.75,  being  the  amount  only  of 
such  balance,  to  which  the  ulaintiff  filed  ezcep* 
tions. 

E.  Spencer  Miller,  for  exceptant. 

Geo,  Tucker  Bispham,  and  A,  Sydney  Biddle, 
contra. 

(The  arguments  of  counsel  presented  the  same 
points  and  authorities  as  were  submitted  in  a 
former  proceeding  in  the  same  case,  reported 
1  Weekly  Notes,  122.  See  also  S.  C,  1  Week- 
LY  Notes,  ii.  Defendant's  counsel  also  referred 
to  Jjeech  v,  licech,  District  Court,  1874,  reported 
in  note.*) 

Feb.  17.  The  Court.  The  exceptions  to  the 
finding  of  the  Court  are  dismissed,  and  judgment 
is  entered  for  the  plaintiff,  in  accordance  with 
said  finding,  in  the  snm  of  $163.21. 

2^ote. — The  case  was  not  taken  to  the  Supreme 
Court  The  verdict  for  plaintiff  upon  this  trial, 
being  for  a  less  amount  than  that  found  on  the 
previous  trial  (1  Weekly  Notes,  il),  the  plain- 
tiff lost  his  costs,  under  the  provisions  of  the  Act 
of  March  21,  1806,  §  34;  Smith's  Laws,  327; 
Purd.  Dig.  1170,  pi.  39,  and  note  6. 


*  District  Court  of  Philadelphia  County,  June  T. 
1874. 

Leeoh  ▼.  Leeoh,  Defendant,  and  The  Board  of 
Brokers,  GarDishees. 

Case  stated :  Attachment  sur  Judgment  hy  the 
plaintiff  against  the  Board  of  Brokers.  The  writ 
issued  to  September  Term,  1872,  on  a  Judgment  pre- 
viously obtained  against  the  defendant,  who  was  then 
a  member  of  the  Board  of  Brokers.  The  defendant's 
seat  was  sold  in  1874,  as  stated  in  the  opinion,  infra, 
and  the  proceeds  were  insnfiicient  topaj  the  debts  due 
hy  the  defendant  to  his  fellow  members  in  the  Board. 

Hanson  and  Dougherty,  for  the  plaintiff. 

A,  Sydney  Biddle,  for  the  garnishee. 

June  27,  1874.  Tub  Court.  We  are  spared  the  ne- 
cessit/  of  deciding  whether  the  seat  of  a  member  of 
the  Philadelphia  Board  of  Brokers  is  a  mere  personal 
privilege  or  personal  proptjrty;  whether,  when  such 
seat  has  been  sold,  in  consequence  of  the  iu^olyenojr  of 
such  member,  he  (or  his  creditors)  can,  in  any  event, 
claim  any  part  of  the  proceeds  of  such  sale. 

Under  the  articles  of  association  of  said  Board,  "the 
seat  of  a  member  who  fails  to  settle  with  his  creditore 
within  a  jear  from  the  time  of  his  suspension,  shall 
l>e  sold  hy  the  secretary,  and  the  proceeds  shall  be 
paid  pro  rata  to  his  creditors  in  the  Board."  The  seat 
in  question  was  regularly  sold  in  pursuance  of  this 
provision,  and  the  proceeds  are  insufficient '  to  dis- 
charge the  claims  of  defendant's  creditors  in  the 
'Board. 

Surely  the  effect  of  the  provision  Just  quoted  was  to 
place  the  seat  (without  regard  to  its  technical  desig- 
nation or  classification)  in  the  hands  of  the  secretary, 
in  pledge  to  pay  the  claims  his  fellow  members  might 
have  upon  him  in  the  event  of  his  suspension  and  of 
his  failure  to  settle  with  his  creditors  within  one  year 
from  tlie  date  thereof.  Upon  this  condition  he  l>ecame 
possessed  of  his  seat.  Can  he  now  repudiate  the  con- 
dition f    Have  his  outside  creditors  any  hisrhor  rights  f 

When  he,  or  thiy,  shall  have  paid  off  the  claims  of 
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his  fellow  brokers  upon  this  fund,  there  will  be  room 
for  the  discussion  of  the  question  presented  on  behalf 
of  the  plaintiff,  at  the  argument  of  this  oase  stated. 
Judgment  for  the  garnishees. 
Opinion  hy  Ltvd,  J. 


C.P.  No.2.      Peters  V.  Maxwell.   March  6, 1877. 
Easement — Will — Devise  of  lot  adjoining  alley 
—  Use  of  alley  by  devisee — Oood  and  market- 
able title. 

Motion  to  take  off  non-snit 
Covenant  on  articles  for  the  sale  of  real  estate, 
bj  which  the  defendant  agreed  to  convey  to  the 
plaintiff  a  "  good  and  marketable  title^'  to  the  lot 
marked  A  in  the  following  plan,  "  together  with 
the  use  and  privilege  of  an  alley  fonr  feet  wide, 
which  leads  northward  to  Christian  Street  along 
the  west  side  of  said  lot  of  ground." 

Christian  Street. 


N. 

1 

< 

A. 

2 

On  the  trial  the  plaintiff  proved  that  the  lot  in 
qnestion  had  formed  part  of  the  estate  of  defend- 
ant's father,  who  bad  devised  it  to  defendant  by 
the  following  clause  in  his  will : — 

"Andrew  Robinson  Maxwell  to  have  the  lot  ...  . 
leaving  an  open  patsay's  or  alUy^  for  the  back  houses^  of 
J  our  feet  wide." 

The  latter  small  bonses,  which  fronted  on  a 
court  in  the  rear  to  which  the  alley  was  the  only 
access,  were  devised  to  other  parties. 

The  breach  averred  was  that  defendant  could 
not  convey  a  good  and  marketable  title  to  the  use 
and  privilege  of  the  alley. 

Hari,  p.  J.,  entered  a  non-suit,  on  the  ground 
Ihat  by  the  wiil  a  good  and  marketable  title  to 
t!ie  nse  and  privilege  of  the  alley  was  vested  in 
the  defendant. 

fjeach,  for  the  motion. 

Motion  refused. 


C.  P.  No.  2.        Adams  v.  Levy.    March  31, 1877. 
Married  woman  doing  business  under  Act  of 

1872 — Husband  not  liable  for  debts  incurred 

by  her  in  such  business. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  for  goods  sold.  The  affidavit  of 
defendant  set  forth  that  the  goods  were  not  pur- 
chased by  him  nor  by  his  authority,  but  by  his 
wife  for  use  in  her  business,  which  she  carried  on 
under  a  decree  of  the  Court  of  Common  Pleas 
No.  1,  allowing  her  the  benefits  of  the  Act  of 
April  3,  1872  ;  that  said  business  and  the  eam- 
ir.gs  and  profits  were  entirely  the  property  of  the 
wife,  and  defendant  bad  no  interest  or  control 
over  it  whatever. 

Finns  and  Ashhurst,  for  the  rule. 

The  Act  of  1872  does  not  make  the  wife  a 
feme  sole  trader,  and  we  cannot  sue  her  for  these 
goods. 

llarts  V.  ClawAon,  84  Legal  Int.  5. 

Tiie  Act  of  1872  does  not  release  the  husband 
from  liability  for  his  wife's  debts,  and  therefore 
his  obligations  remain  as  at  common  law. 

Oeo.  P.  Rich,  contra. 

Under  the  Act  of  1848  the  separate  property 
of  the  wife  is  not  liable  to  the  husband's  creditors. 

The  Act  of  1872  adds  her  separate  earnings 
as  a  part  of  her  separate  estate,  and  snch  earn- 
ings are  not  liable  to  the  creditors  of  the  husband. 
Conversely  the  husband  should  not  be  liable  for 
her  debts  contracted  in  her  separate  business. 
Mnrray  r.  Kejns,  1 1  Casey,  384. 
Lippiiicott  V.  Hopkins,  7  Bm.  328. 

At  common  law  the  husband  was  only  liable 
on  the  ground  that  the  goods  or  profits  became 
his. 

Mackinley  v.  McGregor,  8  Wharton,  393. 
Jacobs  V.  FeatLerstone,  6  W.  &  S.  346. 

In  equity  the  husband  was  always  relieved 
from  liability  for  the  wife's  debts  when  he  was 
not  entitled  to  the  profits. 

2  Roper  on  Husband  and  Wife,  174, 175. 
2  Story  on  Equity,  {  13b7. 

This  precise  poiut  has  been  decided  in  C.  P. 
No.  3. 

Manfg.  Co.  v.  Blair,  3  Wbbklt  Notes,  170. 

C.  A.  V. 

April  7.  The  Court.  At  common  law  the 
husband  was  liable  for  goods  sold  to  his  wife  on 
the  ground  that  they  became  his  property,  and 
it  was  presumed  they  were  bought  with  his  con- 
sent, and  upon  his  credit  by  her  ns  his  agent 
Where  the  circumstances  showed  that  this  pre- 
sumption was  wanting,  as  where  the  parties  were 
not  living  together,  or  where  ho  expressly  dis- 
sented, or  even  where  the  goods  were  sold  upon 
the  wife's  credit  only,  the  husband  was  not  liable. 
(Bendy  v.  Griffin,  6  Taunton,  85(5  ;  Jacobs  v. 
Fealherstone,  6  W.  &  S.  346.) 

The  Act  of  1S72  soems  to  take  away,  so  far  aa 
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regards  the  wife's  debts  arisiug  from  her  separate 
bosiness,  all  the  grounds  of  the  hasband's  lia- 
bility at  common  law.  The  goods  purchased  do 
not  become  his,  nor  has  he  any  legal  control 
which  would  enable  him  to  regulate  the  amounts 
or  kinds  or  prices  of  goods  purchased,  or  the 
debts  incurred  in  carrying  the  busincbs  on.  His 
consent  to  the  incurring  of  such  debts  is  not  ne- 
cessary, and  it  cannot  be  presumed  in  the  absence 
of  his  authority  over  the  matter. 

It  would,  moreover,  be  a  great  hardship  on  the 
hnsband,  and  a  great  wrong  to  his  creditors,  if  he 
could  be  held  liable,  and  his  property  be  subjected 
to  execution  for  debts  incurred  in  carrying  on  a 
business  in  whose  capital  and  profits  he  had  no 
part  or  interest. 

It  may  be  that  the  Act  of  1872  does  not  make 
the  wife  a  feme  sole  trader,  nor  render  her  per- 
sonally liable  for  her  debts  or  contracts  even  it 
her  separate  business.  It  will  be  time  enough  to 
decide  that  question  when  it  arises  necessarily  in 
the  case ;  but  I  may  observe  that  even  in  that 
case  the  law  would  be  no  different  from  what  in 
is  in  England,  and  has  always  been  in  Pennsyl- 
vania, where  a  married  woman,  even  if  living 
apart  from  her  hnsband  under  articles  of  separa- 
tion under  circumstances  which  relieve  the  hus- 
band from  liability,  is  not  herself  liable.  (Marshall 
V.  Rutton,  8  Term,  545  ;  JaeoljstJ.  Featherstone, 
6  W.  &  S.  346.)  In  such  case  the  person  who 
sells  goods  or  loans  money  to  the  wife,  is  without 
legal  remedy,  and  considering  the  opportunity 
for  fraud  which  would  be  opened  if  the  husband 
should,  under  real  or  assumed  compulsion,  bear 
the  burdens  of  a  business,  while  the  wife  pocketed 
the  profits,  it  may  be  a  conclusion,  desirable  in 
point  of  public  policy  as  well  as  necessary  under 
the  principles  of  law,  that  persons  dealing  with  a 
married  woman,  not  trading  as  a  feme  sole,  but 
doing  a  separate  business  under  the  Act  of  1872, 
must  deal  for  cash  or  trust  to  her  personal  in- 
tegrity without  recourse  to  law. 

Rule  discharged. 

Opinion  by  Mitchell,  J. 


C.  P.  No.  2.  March  8, 1877. 

Eetcliam  v.  Singerly. 

Mechanic's  lien — Failure  io  get  judgment  on  sci. 

fa.  within  Jive  years — Sci,  fa.  to  revive  lien. 

Demurrer  to  special  pleas. 

Plaintiff  filed  a  claim  under  the  Mechanic's 
Lien  Act,  in  June,  1867,  against  defendant  as 
owner  and  contractor,  and  on  January  18,  1868, 
issued  a  scire  facias  thereon,  which  was  duly 
served  and  put  at  issue,  but  htis  not  been  pro- 
ceeded ill  to  judgment  April  20,  1872,  plaintiff 
issued  a  scire  facias  to  revive  and  continue  the 
lien  of  his  said  claim,  to  which,  March  20,  1876, 
defendant  filed  special  pleas  (which  raise  the  pre- 


sent question),  averring  that  more  than  five  years 
have  elapsed  since  the  filing  of  the  said  claim, 
and  since  the  filing  of  the  said  or  any  scire  facias 
to  ascertain  the  amount  thereof  and  obtain  judg- 
ment and  execution  thereon,  and  no  judgment 
has  been  entered;  concluding  with  a  verification 
by  the  record.  Demurrer,  on  the  ground  that 
the  defence  set  up  is  insufficient  in  law. 

John  O.  Johnson  (with  him  Oeorge  W.  Thorn 
and  William  8.  Price),  for  the  plaintiff. 

The  scire  facias  to  revive  was  issued  while  the 
sci7*e  facias  to  collect  was  pending;  this  was 
rendered  necessary  by  the  prospect  of  the  five 
years  of  the  acire  facias  to  collect  expiring  before 
judgment  thereon  could  be  obtained.  It  is  a 
question  to  be  decided  by  the  letter  of  the  statute. 
Of.  Act  of  16  June,  1836,  §  24  (Purd.  Dig.,  page 
1036,  pi.  57). 

B.  C.  McMurtrie  and  E.  S.  Miller,  contra, 
for  the  defendant 

The  statutory  lien  has  been  lost ;  the  lapse  of 
five  years  pending  litigation  to  try  the  merits  and 
validity  in  form  is  fatal. 

The  statute  intended  to  give  five  years,  and  no 
more,  after  suit  begun,  in  which  to  determine  the 
question. 

Hunter  v,  Lansing,  26  Sm.  25. 
Hershej  v.  Shuuk,  8  Sm.  384. 
Mee8on*8  Estat*,  4  W.  344. 
CorDeliuB  v.  Junior,  5  Phila.  171. 

The  lien  of  the  debt  must  be  ascertained  before 
there  can  be  a  scire  facias  to  revive,  i.  c,  it  must 
have  been  prosecuted  to  judgment.  A  judgment 
of  revival  is  a  judgment  quod  recuperet,  which 
cannot  be  had  until  there  is  an  ascertained  lia- 
bility. 

John  0.  Johnson,  in  reply. 

The  claim  is  a  fixed  fact  for  the  purposes  of 
the  scire  facias  to  revive;  the  judgment  which 
we  ask  would  be  merely  a  judgment  to  keep^live 
for  five  years  the  lien  of  the  claim,  not  a  judg- 
ment quod  recuperet,  as  in  the  revival  of  a  judg- 
ment The  "debts*'  intended  by  the  statute  are 
"debts  contracted  for  work  done."  (Cf  Act 
1836,  §  1.) 

The  Court  entered  judgment  for  plaintiff  on 
the  demurrer. 


C.  P.  No.  2.  April  7, 1877. 

Matsinger  v.  Mullen,  owner,  eto^  and 

Bicliardson,  contractor. 

Mechanic's  lien — Substitution  of  security  under 

Act  of  1873 — Owner  not  necessarily  parly  to 

the  bond. 

Rule  to  show  cause  why  bond  should  not  be 
filed  to  release  property  from  mechanic's  lien. 

The  defendants  offered  a  bond  signed  by  Rich- 
ardson, the  contractor,  and  a  surety,  but  not  by 
Mullen,  the  defendant  named  as  owner  or  repoted 
owner.     To  this  the  plaintiff  objected,  ou  the 
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groand  that  it  shonld  also  be  signed  by  Mullen. 
Defendants  then  took  this  rule. 

J,  B,  Townsend,  Jr.,  for  plaintiflf. 

This  bond  is  offered  under  the  Act  of  March  6, 
1873  (P.  L.  215),  which  requires  that  it  shall  "be 
execated  by  the  defendant  or  defendants  in  said 
claim,  and  by  surety,"  etc. 

Thorn,  for  defendants. 

The  owner's  name  on  the  bond  is  unimportant. 
He  has  no  personal  liability.  If  his  property  is 
released,  that  is  a  release  of  all  the  liability  he 
ever  had.  The  statute  is  purely  remedial,  and 
should  not  be  construed  to  impose  a  personal 
liability  where  he  had  none  before.  He  is  not  a 
defendant  in  any  proper  sense,  as  he  has  never 
been  brouprht  into  Court  by  a  writ  properly  so 
called.  lie  is  in  Court  only  by  his  property,  and 
the  object  of  the  Act  was  to  effect  a  release  of 
that.  C.  A.  V. 

April  10.  The  Court.  The  lanfj^uage  of  the 
Act  is  general,  and  no  doubt  as  a  rule  the  owner 
should  be  party  to  the  bond.  But  to  hold  him  a 
necessary  party,  nnder  all  circumstances,  might 
be  productive  of  great  hardship.  Thus  in  a  case 
where  the  person  named  as  owner  or  reputed 
owner  is  not  now  the  owner,  it  would  be  inequi- 
table to  compel  him  to  assume  a  personal  obliga- 
tion, when  he  had  no  interest  in  the  controversy; 
yet  it  would  be  equally  unjust  to  deprive  the  real 
owner  of  the  benefits  of  the  Act,  because  the 
plaintiff  has  named  as  owner  a  person  who  is  not 
so  in  fact. 

In  the  present  case  it  is  conceded  that  the 
owner  has  paid  the  contractor  in  full,  and  the 
present  dispute  is  between  the  contractor  and  the 
claimants.  The  contractor  does  not  ask  to  have 
the  owner  joined  in  the  bond,  and  the  purpose  of 
the  Act  is  attained  if  the  plaintiff  has  real  security 
for  the  forthcoming  of  the  money  when  he  proves 
his  claim.  Under  these  circumstances  equity  re- 
quires that  this  bond  be  approved. 

Rule  absolnte. 

Opinion  by  Mitchell,  J. 


C.  P.  No.  3.  March  21,1877. 

Bobert  Hilt,  Executor,  etc.,  v.  Walton  et  uz. 
Decedenis^  estates — Act  of  April   14,    1851 — 

Widow^s  exfTfnption — Widow  may  claim  $300 

after  re-marriage — MUrepresenialion, 

Rule  to  take  off  non-suit. 

This  was  an  action  brought  by  Robert  Hilt, 
executor  of  Philip  Hilt,  deceased,  against  Josiah 
Walton  and  Elizabeth,  his  wife,  to  recover  back 
the  sum  of  $300,  pnid  by  him  to  snid  Eliznljeth, 
which  payment,  plaintiff  alleged,  was  induced  by 
her  fraudulent  misrepresentations.  At  the  trial 
the  plaintiff  proved  that  Philip  Hilt  died  in  May, 
1870,  leaving  a  widow,  Elizabeth,  surviving  him  , 
that  she  wns  married  to  Josiah  Walton  in  1873; 
Vol.  III.-35 


that  on  August  2,  1875,  she  claimed  and  received 
from  the  plaintiff  the  said  sum  of  $300,  under  the 
Act  of  April  14,  1851  (P.  L.  613,  Purd.  416,  pi. 
60),  representing  herself  at  the  time  of  making 
the  claim  as  Elizabeth  Hilt,  widow,  and  receipt- 
ing in  like  manner  for  the  sum  paid  her.  It  wns 
also  proved  that  within  two  days  prior  to  mak- 
ing the  claim,  she  had  denied  the  fact  of  her 
marriage  with  Walton.  Plaintiff  then  rested, 
and  the  Court  entered  a  non-suit. 

Samuel  Wakeling,  for  the  rule. 

A  woman  subsequently  married  cannot  claim 
the  exemption  benefit. 

Barke  v.  Gleason,  10  Wr.  297. 

[Ludlow,  P.  J.  The  moment  the  husband 
dies,  her  status  is  fixed  and  her  right  is  fixed. 
How  can  you  take  it  away?] 

The  Act  uses  the  word  widow,  and  widow  is 
defined  by  Webster  to  be  "a  woman  who  has 
lost  her  husband  by  death  and  has  not  taken 
another." 

Oeorge  F.  Borie,  contra,  was  not  present  at 
the  argument. 

C.  A.  V. 

March  24,  18T7.  Thi  Court.  The  principal 
question  in  this  case  is,  whether  the  fact  that  the 
defendant  bad  again  married  deprived  her  of  the 
right  to  the  three  hundred  dollars  exemption  un- 
der the  Act  of  April  14,  1861  (supra),  as  the 
widow  of  Hilt.  There  was  also  evidence  that 
she,  in  conversAtion  with  the  plaintiff,  denied  her 
marriage.  This  denial  seems  immaterial,  if  her 
right  to  the  exemption  still  existed.  The  pay- 
ment was  made  yoluntarily  to  the  defendant  by 
the  plaintiff,  who  was  the  executor  of  her  hus- 
band's will. 

An  extract  from  the  opinion  of  the  late  Chief 
Justice  Thompson,  in  Commonwealth  v.  Powell 
(1  P.  F.  S.  439),  vindicates  the  non-suit;  it  is: 
*'  By  the  intestate  laws  of  the  State  the  interest 
of  the  widow  is  fixed  the  moment  she  becomes  a 
widow,  and  is  not  divested  by  a  subsequent  mar- 
riage. So  also  is  her  right  of  election  to  take 
under  the  will  of  her  husband  or  the  intestate 
laws,  although  she  may  not  elect  until  after  the 
expiration  of  a  year,  and  until  after  marriage. 
And  for  the  same  reason  too,  I  presume  it  i^, 
that  the  right  to  retain  $300  out  of  the  estate  of 
her  husband  exists,  although  before  doing  so  a 
second  marriage  may  have  taken  place.  When- 
ever a  right  by  law  has  attached  by  reason  of 
widowhood,  there  must  be  some  law  by  which  it 
is  divested,  or  it  will  remain,  and  this  is  a  suffi- 
cient answer  to  the  argument  that  by  thft  laws 
referred  to  a  woman,  though  a  second  time  mar* 
ried,  has  her  rights  awarded  to  her  as  a  widow 
still."  Of  course  in  that  case  this  point  did  not 
arise;  but  notwithstanding  its  lack  of  binding 
anthority,  the  law  of  the  extract,  seems  ojiasaail^ 
able. 


Digitized  by 


Google 


546 


WEEKLY  NOTES  OF  CASES. 


Burke  u  Gieason  (10  Wripcht,  29t),  is  cited 
by  tlie  plaintiff,  but  the  following  extract  shows 
that  the  second  marriage  was  not  the  only  ground 
of  the  decision  ;  *'  If  any  widow  could  be  per- 
mitted to  come  in  under  the  statute  after  a  second 
marriage,  the  laches  of  this  widow  was  gross 
enough  to  postpone."  In  that  case  proceedings 
in  partition  had  been  commenced,  to  which  the 
widow  was  a  i>arty.  She  filed  exceptions  to  the 
inquisition,  withdrew  them,  and  then  her  hus- 
band, taking  out  letters  of  administration  upon 
tlie  estate  of  her  first  husband,  caused  an  ap- 
])raisement  of  his  real  estate  to  be  made  for  the 
benefit  of  the  widow,  which,  without  notice  to 
the  heirs,  wns  ai)proved  a  few  days  before  th^ 
inquisition  was  confirmed.  The  laches  was  of 
the  grossest  character,  and  the  conduct  of  the 
widow  and  her  second  husband  was  fraudulent. 
In  Shumate  v.  McGarrity  (Leg.  Int.  18TT,  page 
T7),  Justice  Gordon  doubts  the  authority  of 
Burke  v.  Gieason  on  several  grounds. 

Philip  Hilt  died  in  1870,  and  his  widow  re- 
ceived the  $300  in  1875.  No  proof  was  given 
that  she  had  not  made  a  claim  at  an  earlier  pe- 
riod. Her  counsel  made  a  claim  a  few  days  be- 
fore the  payment  If  no  claim  was  made  earlier 
the  delay  seems  immaterial.  No  one  was  preju- 
diced by  the  delay,  and  after  a  voluntary  payment 
it  8cems  too  late  to  allege  it. 

The  Act  of  April  14,  1851  (supra),  made  the 
Orphans'  Court  the  proper  forum  to  pass  upon 
the  rights  of  the  widow.  The  plaintiff  saw  fit  to 
]mss  upon  her  claim  without  waiting  for  a  decree 
of  the  Court.  There  does  not  seem  to  be  any 
good  reason  in  the  evidence  given  by  the  plaintiff 
>vhy  he  should  now  be  permitted  to  go  to  a  jury 
in  nn  attempt  to  recover  the  money  paid  to  the 
widow. 

Rule  discharged. 

Opinion  by  Yerkes,  J. 


C.  P.  No.  3.  March  10. 1877. 

Commonwoalth  ex  rel.  Drezel,  Ezeoutor  of 

Bouvier,  v.  Lane,  Eecorder,  etc. 

Entry  of  sails/action  of  record  of  lout  mortgage 

ichere  a  judgment  for  the  mortgage  debt  had 

been  paid — Act  of  April  3, 1860 — Mandamus 

to  recorder,  when  not  issued, 

Rule  to  show  cause  why  a  mandamus  should 
not  issue. 

The  petition  of  Francis  A.  Drexel,  executor  of 
Michael  Bouvier,  deceased,  set  forth  that  in  1834 
th«  said  Bouvier  bought  a  lot  of  ground  on  Moya- 
raen«ing  Road,  and  gave  to  the  vendor  a  pur- 
chase-money mortgage  for  $1000,  which  was  duly 
recorded ;  that  Bouvier  afterwards  sold  the  prop- 
erly, subject  to  the  mortgage ;  that  in  1838  pro- 
ceedings were  cominenced  upon  the  said  mort- 


gage, resulting  in  a  sale  by  the  sheriff,  and 
Bouvier  again  became  the  purchaser ;  that  "  said 
sale  satisfied  said  mortgage,  as  per  certificate  of 
prothonotary,"  but  the  mortgage  has  never  been 
satisfied  of  record,  and  is  therefore  a  cloud  upon 
the  title ;  that  the  original  mortgage  has  been 
lost,  and  the  recorder  refuses  to  enter  satisfaction 
of  record  without  its  production.  The  petitioner 
prayed  for  a  mandamus  to  compel  the  recorder 
to  enter  satisfaction  of  record  of  the  said  mort- 
gage. 

George  W.  Reed,  for  the  rule. 

Under  the  Act  of  April  3,  1860  (Purd.  Dig. 
484,  pi.  127),  it  is  the  duty  of  the  recorder  to 
maris  the  record  of  the  mortgage  satisfied  on  the 
production  of  a  certificate  from  the  prothonotary 
that  the*judgment  obtained  in  the  action  on  the 
mortgage  has  been  satisfied. 

J.  L,  Tull,  contra. 

The  mortgage  itself  should  be  produced.  Sec- 
tion 2  of  the  Act  requires  the  recorder  to  mark 
it  and  not  the  record. 

C.  A.  V. 

March  17.  The  Court  (after  staling  the 
facts).  In  seeking  a  proper  interpretation  of 
this  Act,  other  questions  arise,  such  as  whether 
it  is  retrospective,  and  applies  to  the  case  in  ques- 
tion ;  whether  the  second  section  does  not  depend 
upon  the  first  section,  and  whether  a  certificate 
of  the  prothonotary  stating  that  a  scire  facias 
had  issued,  should  not  be  given  to  the  recorder 
and  noted  upon  the  record  of  the  mortgage,  be- 
fore it  becomes  his  duty  to  mark  the  mortgage 
satisfied.  We  would  have  to  decide  that  the 
record  and  not  the  mortgage  was  to  be  marked 
satisfied;  that  the  Ac^is  retrospective,  notwith- 
standing that  in  the  first  section,  in  referring  to 
suits  on  mortgages,  it  seems  to  be  prospective; 
and  that  its  sections  are  independent  of  each 
other,  notwithstanding  their  apparent  dependence, 
before  we  could  grant  this  application. 

But  as  there  are  other  reasons  fatal  to  the  re- 
lator's case,  we  do  not  feel  called  upon  to  inter- 
pret the  Act  of  1S60.  A  mandamus  is  never 
granted  unless  there  is  shown  a  specific  legal 
right  and  the  want  of  a  specific  legal  remedy. 
(Comm.  V.  Rossiter,  2  Bin.  362 ;  James  t^.  Bucks 
Co.,  1  Ilar.  72;  Comm.  v.  Clark,  6  Phila.  498; 
Comm.  V.  Colley  Tw'p,  5  Casey,  121.)  In  the 
case  under  consideration  there  is  an  ample  statu- 
tory remedy. 

Again,  there  is  no  merit  in  this  application. 
The  existence  of  the  mortgage  Is  no  cloud,  not 
even  a  shadow  upon  the  title.  The  conveyancer 
upon  whose  searches  the  mortgage  would  come 
up,  would  find  that  the  title  of  the  relator  was 
derived  from  a  sale  upon  that  very  mortgage. 
Every  man,  layman  as  well  as  clerk,  would  know 
that  thereby  this  mortgage  was  wiped  out  of  ex- 
istence.    Besides  this,  the  delay  of  forty  years 
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shonld  have  some  weight.     We  therefore  refuse 
to  allow  the  mandamus. 
Opinion  by  Yerkks,  J. 


a.  S*  Circuit  Court— 
ISanferuptcg. 


March  27,  1877. 
In  re  A.  Benton  &  Bro. 
Bankruptcy — Procurement  by  debtor  of  entry 

of  judgment,  and  execution  thereon — Act  of 

bankruptcy. 

Petitioivof  creditors  for  adjudication  of  debtors 
as  bankrupts. 

Thb  testimony  disclosed  the  following  facts : — 

In  June,  1876,  the  firm  of  A.  Benton  &  Bro., 
becoming  embarrassed,  borrowed  from  certain 
creditors  $11,000  for  business  purposes,  giving 
therefor  a  judgment  note,  which  was  duly  en- 
tered of  record.  The  money  was  made  payable 
ill  instalments.  On  July  15tb,  1876,  a  joint 
judgment  note  for  $20,000  was  executed  by  the 
Benton  Bros,  to  Judge  Waller  and  Mrs.  Eliza- 
beth J.  Benton,  the  wife  of  one  of  the  parties, 
for  money  alleged  to  be  due  to  them.  This  note 
was  left  by  the  firm  in  the  hands  of  Col.  Moyer, 
their  connsel,  and  he  being,  at  the  same  time,  a 
friend  of  Judge  Waller,  the  latter  requested  him 
to  keep  it  in  his  fire-proof  safe  until  wanted.  On 
January  25ih,  1877,  the  instalments  on  the 
$11,000  judgment  not  being  paid,  the  plaintiffs 
therein  called  a  meeting  at  the  office  of  their  at- 
torney, Mr.  Burton.  At  this  meeting  the  Ben- 
ton Brothers,  Col.  Moyer,  the  $11,000  judgment 
creditors,  and  their  counsel  were  present.  The 
meeting  adjourned  with  the  understanding  that 
nothing  should  be  done  for  forty-eight  hours, 
when  a  statement  of  the  Benton  Brothers' real  and 
personal  estate  wonld  be  furnished.  After  the 
meeting,  Charles  Benton  repaired  to  Mrs.  Ben- 
ton's house  and  asked  her  to  loan  the  firm  some 
money.  This,  as  she  afterwards  testified,  alarmed 
her,  and  she  not  only  refused  the  request  bnt  di- 
rected Charles  Benton  to  go  to  Col.  Moyer  and 
tell  him  to  enter  up  the  judgment  and  issue  exe- 
cution. Charles  Benton  remonstrated,  saying  *'  it 
wonld  ruin  them."  He,  howefer,  immediately 
went  to  Col.  Moyer's  office  and  communicated  to 
him  Mrs.  Benton's  message.  Col.  Moyer,  after 
endorsing  the  judgment  note  for  $20,000,  handed 
it  to  another  attorney  to  enter  op.  Execution 
was  placed  in  the  sheriff's  hand  at  2.38  P.  M. 
Later  on  the  same  dny,  Col.  Moyer  called  on 
Mrs.  Benton,  explained  that  as  he  could  not  act 


in  the  matter  he  had  placed  the  note  in  the  hands 
of  another  attorney,  and  suggested  that  Mrs. 
Benton  write  a  letter  to  the  other  attorney,  au- 
thorizing him  to  enter  up  the  judgment  note  and 
issue  execution  thereon,  which  Mrs.  Benton  ac- 
cordingly did.  On  the  next  day,  the  26th  of 
January,  B.  F.  Fisher,  Esq.,  received  by  tele- 
gram instructions  from  Judge  Waller  to  pro- 
ceed on  his  behalf  on  the  same  judgment  note.' 
On  January  31st,  1877,  a  number  of  the  unse- 
cured creditors  of  A.  Benton  &  Bro.  filed  this 
l^tition  in  bankruptcy. 

Frank  P.  Frichard  and  O.  C.  Furves,  for 
petitioning  creditors,  argued  that  the  facts 
showed  a  procurement,  by  the  alleged  bankrupts, 
of  the  entry  of  judgment  and  the  execution 
thereon. 

J,  3L  Moyer,  for  bankrupts. 

There  was  no  intention  on  the  part  of  the 
Benton  Bros,  to  give  preference.  Charles  Ben- 
ton went  to  Mrs.  Benton  to  get  additional  money 
and  not  to  procure  execntion  to  be  issued.  The 
direction  to  enter  judgment  and  issue  execntion 
came  from  her  without  any  suggestion  from  the 
debtors,  and  in  fact  they  remonstrated  against  it. 
That  she  was  the  wife  of  one  of  the  parties  is  im- 
material. She  may  be  a  creditor.  The  question 
of  procurement  is  one  of  intention,  and  the  evi- 
dence shows  no  intention  on  the  part  of  the 
Benton  Bro.  to  procure  this  execution  to  be 
issued. 

March  27,  1877.  The  Court.  To  nnder- 
stand  the  question  in  this  case,  it  is  necessary  to 
ascertain  the  relations  of  Mr.  Moyer  on  the  25th 
of  January,  1877.  He  was,  in  a  general  sense, 
the  professional  agent,  counsel,  or  attorney  of 
the  alleged  bankrupts.  His  peculiar  relation  to 
Judge  Waller  merely  required  him  to  hold  the 
judgment  note  or  bond  of  16  July,  1876,  until 
instructions  from  that  gentleman.  Vo  instruc- 
tions by  Judge  Waller  to  Mr.  Moyer,  or  to  any 
one  else,  were  given  nntil  the  next  day,  the  26th. 
The  execution  in  question  nnder  the  judgment 
upon  that  note  or  bond  was  delivered  to  the 
sheriff  on  the  afternoon  of  the  25th,  The  ques- 
tion is  whether  the  debtors,  or  either  of  them, 
procured,  directly  or  indirectly,  the  entry  of  the 
judgment  and  issuing  of  the  execution.  The  oc- 
currences of  the  25th  were  in  three  successive 
stages:  first,  the  meeting  at  Burton's  office;  sec- 
condly,  the  communications  with  Mrs.  Benton, 
and  tbecon<tcquent  instructions  from  her  to  Mr. 
Moyer;  thirdly,  the  subsequent  acts  of  the  par- 
ties. The  occurrences  at  Mr.  Burton's  ought  to 
have  apprised  Charles  Benton,  one  of  the  al- 
leged bankrupts,  that  their  ruin  was  inevitable, 
and  could  not  be  postponed.  With  a  knowledge, 
as  he  states,  that  trouble  was  coming,  he  repaired 
to  Mrs.  Benton's  and  asked  her  for  more  money. 
This  naturally  alarmed  her^  and  according  to 
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the  e?idence  she  thereupon  sent  a  message  by 
Charles  Benton  to  Mr,  Mojer,  in  form  or  sub- 
stance directing  him  to  proceed  immediately  to 
enter  thejudgment  and  issue  execution.  Charles 
Benton  remonstrated  earnestly,  saying  that  it 
would  rnin  them,  etc.  Nevertheless  he  accepted 
the  mission  to  Mr.  Moyer,  and  communicated  to 
him  the  lady's  direction.  Mr.  Moyer  substituted 
for  himself  another  attorney  for  the  purpose.  By 
the  latter  gentleman  the  judgment  was  at  once 
entered,  and  an  execution  thereon  was  placed  in 
the  sheriflPs  hands.  A  written  direction  to  the 
substituted  attorney  was  obtained  from  her,  and 
Mr.  Moyer  explained  to  her  his  reasons  for  ad- 
vising such  a  course  of  procedure.  All  this  oc- 
curred in  the  afternoon  of  the  25th.  The  exe- 
cution is  inscribed  by  the  sheriff  as  received  in 
his  office  at  2.38  o'clock  P.M.  Mr.  Moyer  did 
not  see  her  until  a  later  hour.  On  the  next  day 
another  gentleman  of  the  bar  received  instruc- 
tions from  Judge  Waller  authorizing  proceedings 
of  a  like  character  on  his  behalf  nnder  the  same 
judgment  note,  or  bond.  He  was  from  thence- 
forth a  participant  in  them.  Whether,  nntil 
then,  the  sheriff  could  have  levied  more  than 
Mrs.  Benton's  portion  of  the  debt,  is  a  question 
which  it  is  unnecessary  to  consider  now.  The 
proceedings  had  been  cosuramated  so  far  as  Mrs. 
Benton's  demand  was  concerned  on  the  previous 
day. 

I  am  of  opinion  that  the  occurrences  of  that 
day  involved  a  procurement,  by  Charles  Benton, 
of  the  issuing  of  the  execution.  This  was  the 
tendency  and  effect  of  what  he  did  ;  and  beyond 
this  we  are  not  to  inquire  as  to  his  intentions. 

The  debtors  are  adjudged  bankrupts. 

Opinion  by  Cadwalader,  J. 


©♦  g)^  eirntlt  Court- 
lab. 


Prevostv.  Oorrell.    April  7, 1877 
Transfer  of  catise  for  trial — Convenience  of 

party  and  wiinesaes — Insufficient  grounds  for 

removal. 

Petition  by  defendant  to  remove  cause  from 
Pittsburgh,  in  the  Western  District  of  Pennsyl- 
vania, to  Williamsport,  in  the  same  district 

The  petition  set  forth  that  the  suit  was  case 
for  damages  done  to  the  plaintiff's  colliery  in 
Columbia  County;  that  this  suit  was  brought 
for  the  same  cause  of  action  as  in  the  case  of 
Prevost  V.  Oorrell^  originally  brought  in  Com 


raon  Pleas  No.  2,  of  Philadelphia  Connty  (re- 
ported in  2  Weekly  Notes,  440),  the  latter 
action  having  been  held  by  the  Supreme  Court 
of  Pennsylvania  to  have  been  a  local  action, 
and  therefore  wrongly  brought  in  the  Common 
Pleas  of  Philadelphia  County  (reported  ante, 
366) ;  that  the  trial  of  said  cause  had  occupied 
several  weeks,  and  that  this  would  probably  occu- 
py an  equal  time ;  that  the  witnesses  resided  in 
Columbia  County,  and  that  it  would  be  burden- 
some to  the  defendant  and  to  his  witnesses  to 
take  them  to  Pittsburgh,  when  the  cause  might 
as  readily  be  tried  in  Williamsport,  which  was 
more  than  a  hundred  miles  nearer  the  residence 
of  all  the  parties  interested. 

ff.  M.  Shick,  for  the  petition. 

A,  Sydney  Biddle,  contra. 

The  Court.  Without  the  consent  of  both 
sides,  I  will  not  order  a  cause  to  \^  removed 
from  where  it  had  been  brought  unless  for  some 
extraordinary  reason. 

Petition  refused. 

Per  McKennan,  J. 


©rpjans'  (touxi. 


Feb.  19, 1877. 
Bardsley^s  Estate. 
Practice — Re-opening  of  audit  after  adjudtca- 

tion — Claims  upon  balance  of  an  apparently 

solvent  estate  in  thehands  of  an  administralor 

— Distribution  of  balance. 

Sur  exceptions  to  adjudication. 

The  administrator  of  the  decedent  having  filed 
his  account,  it  came  before  the  Court  for  audit 
During  the  audit  all  the  claims  presented  and 
proved  were  allowed  in  full,  and  a  balance  was 
left  to  the  credit  of  the  estate.  After  the  audit 
had  closed,  other  claimants  appeared,  requesting 
that  the  audit  be  re-opened,  and  the  entire  account 
re-audited.  The  Judge  opened  the  audit,  but,  the 
balance  not  proving  sufficient  to  pay  these  claim- 
ants in  full,  only  awarded  to  them  a  pro  rata 
share  of  the  balance,  the  creditors  appearing  at 
the  first  adjudication  having  been  paid  in  full 
To  this  distribution,  exceptions  were  filed. 

Wakeling  (with  whom  was  H.  M.  Decherf)^ 
for  the  exceptants. 

J,  31.  ThomaSf  contra. 

C.  A.  V. 

March  1 0.  The  Coubt,  after  reciting  the  facts, 
said :  "  The  only  error  of  the  Judge  who  audited 
the  account  was  to  re-open  the  audit,  but  as  he 
did  so,  all  the  claimants  should  share  equally. 

"The  exceptions  are  sustained,  and  the  account 
is  remitted  for  correction." 
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rot.  III.]     TBURSDAT,  APRIL  J6,  187T.     [No.  30. 


g)U3preitte  Court. 


Oct.  t  Nov.  *76,  197.  Oct  31,  1876. 

Hays  et  al.  v.  Commonwealih  of  Penna,  ex  reL 

Ji^m  C.  MoCiitoh6on. 

Constitutional  law  —  Corporations  —  Elex;tions 
by  stockholders — Art,  XVI.,  §  4,  of  the  new 
Constilulion  interpreted — Cumulative  voting 
•^Inapplicable  to  pre-existing  corporations. 

The  oharter  of  a  railroad  oompanj,  incorporated 
prior  to  the  present  Constitalion  of  Pennsylvania, 
provided:  "At  all  general  meetin^cs  or  elections  by 
the  stockholders,  each  share  of  stock  shall  entitle  the 
holder  thereof  to  one  vote,  and  each  ballot  shall  have 
endorsed  thereon  the  number  of  shares  thereby  repre- 
sented.** The  said  company  had  not  accepted  the 
benefit  of  any  new  legislation  since  the  adoption  of  the 
present  ConAtitntion. 

Article  XV C,  Section  4,  of  the  new  Constitntion  pro- 
vides :  **  In  all  elections  for  directors  or  managers  of  a 
corporation,  each  member  or  shareholder  may  cast  the 
whole  number  of  his  votes  for  one  candidate,  or  dis- 
tribate  them  upon  two  or  more  candidates,  as  he  may 
prefer : 

Held^  that  this  provision  of  the  Constitntion  does 
Bot  apply  to  the  above  provision  in  said  charter. 

Per  Gordon,  J.  "  Charters  of  private  corporations  are 
left  exactly  as  the  new  Constitntion  found  them,  and 
80  they  mnst  remain  until  the  companies  holding 
them  shall  enter  into  a  new  contract  with  the  State 
by  accepting  the  benefit  of  some  fatnre  legislation." 

Error  to  the  Common  Pleas  No.  1,  of  Alle- 
gheny County. 

Quo  warranto  issued  in  the  name  of  the  Com- 
monwealth exrel,  J.  C,  McCutcheon  against  W. 
D.  Hays  and  others,  commanding  them  to  show 
by  what  authority  they  exercised  the  offices  of 
President  and  Directors  of  the  Pittsburgh  and 
Castle  Shannon  Railroad  Company,  and  excluded 
the  said  relator  from  the  office  of  director. 

The  said  railroad  company  was  incorporated  in 
1871,  its  charter  providing,  inter  alia,  as  fol- 
lows : — 

*'  At  all  general  meetings  or  elections  by  the  stock- 
holders, each  share  of  stock  shall  entitle  the  holder 
thereof  to  one  vote,  and  each  ballot  shall  have  en- 
dorsed thereon  the  nnmber  of  shares  thereby  repre- 
semted.'* 

At  the  regular  election  held  in  February,  1876, 
for  President  and  Directors  of  the  Pittsburgh 
and  Castle  Shannon  Railroad  Co.  for  the  ensuing 
year,  a  number  of  the  stockholders  cast  their 
Tales  on  the  cumulative  system,  claiming  their 


right  to  do  so  on  the  authority  of  Sec.  4,  Art 
XYl.,  of  the  new  Constitution,  which  provides  :— 
**  In  all  elections  for  directors  or  manageiB  of  a  cor- 
poration, each  member  or  shareholder  may  oast  the 
whole  number  of  his  votes  for  one  candidate,  or  dis- 
tribute them  upon  two  or  more  candidates,  as  he  may 
prefer." 

The  relator,  J.  C.  McCutcheon,  was  among 
the  number  voted  on  for  the  position  of  director.  , 
The  votes  cast  for  him,  counted  in  the  usual  way, 
were  insufficient  to  elect;  but,  counted  on  the 
cumulative  system,  they  gave  him  the  second 
highest  number  of  votes,  and  entitled  him  to  a 
position  on  the  board.  The  tellers,  though  they 
kept  a  memorandum  of  the  votes  cast  on  the 
cumulative  system,  refused  to  count  such  votes 
other  than  in  accordance  with  the  provision  of 
the  charter  quoted  above. 

The  relator,  claiming  to  be  duly  elected  by 
votes  cast  under  and  conformably  to  Sec.  4,  Art. 
XVL,  of  the  Constitution  {supra),  filed  his  sug- 
gestion for  a  quo  warranto.  The  writ  was  issued 
accordingly,  and  to  this  respondents  filed  their 
answer,  averring  that  said  corporation  has  never 
in  any  way  accepted  the  benefits  of  the  new  Con- 
stitntion, and  is  not,  therefore,  within  its  restric- 
tions and  provisions,  so  far  as  Art  XVI.  is 
concerned,  but  as  to  that  is  governed  by  the 
provisions  of  its  charter. 

On  demurrer  to  this  answer,  the  Court  entered 
judgment  for  the  Commonwealth,  declaring  that 
John  C.  McCutcheon  was  duly  elected,  and  oust- 
ing James  McQuiston,  who  had  received  the 
smallest  number  of  votes  of  those  whom  the 
tellers  had  returned  as  elected.  Tlie  respondents 
took  this  writ,  assigning  for  error  the  above-men- 
tioned action  of  the  Conrt. 

D,  T,  Watson,  for  plaintiffs  in  error. 

The  section  of  the  Constitution  invoked  does 
not  apply  to  corporations  existing  prior  to  the 
time  of  its  adoption.  The  universal  rule  of  con- 
struction in  the  application  of  a  law  is,  that  it  is 
prospective  only,  unless  by  plain  language  it  is 
shown  to  be  retrospective. 

^Taylor  v,  Mitchell,  7  Sm.  209,  and  oases  cited. 

Nor  does  the  context  favor  the  vie^^  that  it 
was  intended  to  apply  to  corporations  already  in 
existence.  By  section  2  :  "  The  General  Assem- 
bly shall  not  remit  the  forfeiture  of  the  charter  of 
any  corporation  now  cxisilng,  or  alter  or  amend 
the  same,  or  pass  any  other  general  or  special 
law  for  the  benefit  of  such  corporation,  except 
upon  condition  that  such  corporation  shall 
thereafter  hold  its  charter  subject  to  the  pro- 
visions of  the  Constitution."  Why,  if  by  the 
mere  adoption  of  the  Constitntion,  it  alone  be- 
come the  law  which  all  corporations  must  submit 
to,  wtts  this  section  adopted  f  By  section  10,  Art. 
XVII. :  "No  railroad,  canal,  or  other  t ran s]>orta- 
tion  company,  in  existence  at  the  time  of  the 
adoption  of  this  article,  shall  have  the  benefit  of 
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anj  fatare  legislation  by  general  or  special  laws, 
except  upon  condition  of  complete  acceptance  of 
all  the  provisions  of  this  article."  Why,  if  the 
Constitution  was  meant,  ipso  facto,  to  apply  to 
pre-existing  corporations,  is  an  inducement  held 
out  to  them  to  come  under  its  provisions  ? 

Sectioh  2  of  the  Schedule  provides  that  **  All 
laws  in  force  in  the  Commonwealth  at  the  adop- 
tion of  this  Constitution  not  inconsistent  there- 
with, and  all  rights,  actions,  prosecutions,  and 
contracts  shall  continue  as  if  this  Constitution 
had  not  been  adopted."  That  the  grant  of  the 
charter  by  the  State  to  the  Castle  Shannon  Com- 
pany, for  which  the  company  paid  a  bonus  and 
tax,  is  a  contract^  no  one,  since  the  Dartmouth 
College  case,  will  attempt  to  deny. 

Trustees  of  Dartmouth  College  v.  Woodward,  4 

Wheaton,  618. 
Dngan  v.  The  Bridge  Co.,  3  Casey,  303. 
Iron  City  Bank  r.  Pittsburgh,  1  Wright,  340. 

By  a  provision  of  the  Constitution  in  force 
when  the  charter  was  granted  to  the  Castle  Shan- 
non Company,  the  Legislature  has  the  power  to 
alter,  revoke,  or  annul  any  charter,  but  only  when 
in  their  opinion  it  is  injurious  to  the  citizens  of  the 
Commonwealth.  This  power  of  revocation  can 
only  be  exercised  by  the  Legislature,  and  then 
only  in  such  shape  as  to  do  the  corporators  no 
injustice.  But  when  every  stockholder  bought  on 
the  faith  of  one  share  of  stock  having  one  vote, 
and  A.  purchases  more  than  one-half  the  stock 
to  have  the  controlling  interest,  what  rij?ht  have 
the  people,  with  no  provisions  for  his  indem- 
nity, to  give  the  minority  power  to  change  the 
result  ? 

A.  M.  Brown,  contra. 

The  debates  on  the  new  Constitution  show 
that  this  section  was  intended  and  understood  to 
embrace  all  charters,  both  new  and  old.  It  has 
long  been  settled  that  an  Act  of  Assembly  which 
operates  merely  upon  the  remedy,  and  not  upon 
the  right,  is  constitutional. 

Scheiil«*y  v.  The  Commonwealth,  12  Casej,  29. 
Marshall  v.  Allegheny  City,  9  Sm.  455. 
Cooley  on  Coustitutioual  Limitations,  361.     ^ 

The  provision  nnder  construction  is  a  nkre 
regulation  of  this  right  of  suffrage,  and  intended 
for  the  protection  of  minorities.  It  deprives  no 
one  of  a  vested  right,  it  gives  the  stockholders 
the  rij^ht  to  vote  just  as  many  shares  as  they 
voted  before,  reserving  the  power  to  cumulate  as 
is  provided  for  in  the  section. 

Jan.  2, 1877.  The  Court.  But  a  single  ques- 
tion is  presented  for  our  consideration.  Does 
section  4,  Article XYL,  of  our  New  Constitution, 
ap])ly  to  the  corporation  known  as  the  Pittsburgh 
and  Castle  Shannon  Railroad  Company  ?  That 
section  reads  thus:  "In  all  elections  for  directors 
or  managers  of  a  corporation,  each  member  or 
shareholder  may  cast  the  whole  number  of  bis 


votes  for  one  candidate,  or  distribute  them  upon 
two  or  more  candidates,  as  he  may  prefer."  This 
section  is  understood  to  confer  upon  the  indi- 
vidual stockholder  the  right  to  cast  all  the  votes 
which  his  stock  represents,  multiplied  by  the 
number  of  directors  or  managers  to  be  elected, 
for  a  single  candidate,  should  he  think  proper  so 
to  do.  Though  from  this  section,  as  originally 
proposed,  words  nearly  similar  to  those  we  have 
used  were  stricken  out,  yet  we  have  no  doubt  we 
have,  in  our  statement,  embodied  the  intention  of 
the  convention.  If  indeed  we  do  not  in  this 
manner  reach  the  meaning  of  this  part  of  the 
constitution,  it  has  none;  for  it  would  be  a  vain 
thing  to  propose  to  confer  a  power  upon  members 
of  a  corporation  which  they  already  possess. 
Adopting  this  interpretation  as  the  true  one,  we 
must  concede  that  the  intent  was  to  work  a  radi- 
cal change  in  the  method  of  conducting  corporate 
elections.  The  importance  of  this  innovation  is 
not  to  be  underrated  in  the  face  of  the  very  sig- 
nificant fact  that  it  was  thought  worthy  of  a 
place  in  the  supreme  law  of  the  State,  and  thus 
placed  beyond  the  power  of  legislative  interfer- 
ence. 

Applying  this  rule  to  the  Pittsburgh  &  Castle 
Shannon  K.  R.  Co.,  let  us  observe  its  effect.  This 
company  was  incorporated  on  the  2l8t  of  Sep- 
tember, 1871,  in  accordance  with  the  provisions 
of  the  Act  of  April  4ih,  1868  (P.  L.  62). 
Among  other  provisions  of  its  charter  is  this  one : 
'*  At  all  general  meetings  or  elections  by  the 
stockholders,  each  share  of  stock  shall  entitle 
the  holdtT  thereof  to  one  vote.^'  Of  course  this 
means  one  vote  for  each  officer  to  be  elected,  as  it 
means  one  vote  on  each  resolution  that  maybe 
proposed  at  any  general  meeting.  Thus  a  stock- 
holder owning  one  share,  would  have  one  vote 
for  each  of  the  ten  directors.  If,  however,  we 
annul  this  provision  of  the  charter  and  substitute 
the  Constitutional  provision,  above  referred  to, 
this  shareholder  will  have  ten  votes  for  any  one 
of  the  ten  candidates  for  the  office  of  manager 
whom  he  may  choose  to  select,  or  five  for  each  of 
any  two  he  may  so  choose.  Thus,  those  holding 
a  minority  of  the  shares  of  the  stock  of  this  cor- 
poration would  be  enabled  to  do  what,  under  the 
charter,  is  impossible,  to  wit,  to  elect,  in  spite  of 
the  majority,  one  or  more  of  the  managing  offi- 
cers. 

Now,  whilst  it  cannot  be  said  that  this  would 
not  be  an  alteration  in  the  terms  of  this  charter, 
it  is  nevertheless  urged  that  it  is  a  mere  regula- 
tion of  the  right  of  suffrage  in  corporations,  but 
affects  the  vested  rights  of  no  one.  But  if  it  be 
not  a  vested  right  in  those  who  own  the  major  part 
of  the  stock  of  this  corporation  to  elect,  if  they 
see  proper,  every  member  of  the  board  of  direc- 
tors, then  I  would  like  to  know  what  a  vested 
right  means.     This  was  part  of  the  contract  un- 
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der  wliich  they  entered  into  the  company  and  for 
which  they  paid  their  money.  The  compact  was, 
that  they  should  have  the  power  to  select  those 
who  should  have  the  management  and  control  of 
the  funds  which  they  adventured  in  this  enter- 
prise. If,  indeed,  it  be  admitted  that  the  minor- 
ity in  a  board  of  directors  amounts  to  nothing, 
the  above  stated  proposition  would  be  admissible; 
but  we  cannot  seriously  entertain  such  an  idea, 
for  it  was  just  because  such  a  minority  does 
amount  to  something,  and  because  it  often  can 
control  or  modifythe  acts  of  a  majority,  that  the 
introduction  of  the  constitutional  provision  un- 
der discussion  was  thought  necessary. 

The  framers  of  this  part  of  our  constitution 
were  no  neophytes  in  legal  science,  but  masters 
and  teachers  wha  well  knew  what  they  were 
about,  and  that  they  intended  to  introduce  a  radi- 
cal change  in  the  law  governing  corporations,  is 
not  doubtful. 

But  when  we  have  come  to  thi^  conclusion  we 
have  reached  the  turning  point  of  this  case ;  for, 
if  the  charter  method  of  voting  be  a  material 
part  of  the  organic  law  of  the  company,  it  fol- 
lows, that  the  Constitutional  Convention,  even 
had  it  so  intended,  could  not  alter  that  method. 
In  the  case  of  the  Iron  City  Bank  v.  Pittsburgh 
(1  Wr.  34-0),  this  matter  is  carefully  considered 
in  an  elaborate  opinion  by  Justice  Woodward,  in 
which,  after  citing  the  case  of  the  Trustees  of 
Dartmouth  College  (4  Wheat.  518),  wherein  it 
was  held,  that  the  royal  charter  granted  to  the 
trustees  of  that  college  before  the  revolution  was 
a  contract  within  the  meaning  of  the  constitution 
of  the  United  States,  and  that  an  Act  of  the 
Legislature  of  New  Hampshire,  altering  the  char- 
ter without  the  consent  of  the  corporation,  was 
an  Act  impairing  the  obligation  of  a  contract 
and  therefore  unconstitutional  and  void,  he  says, 
that  this  decision,  though  often  questioned,  has 
been  generally  followed,  and  that  the  doctrine 
therein  stated  may  now  be  regarded  as  the  settled 
rule  of  law  of  every  State  in  the  Union.  This 
authority  is  supported  by  the  cases  of  the  Bank 
of  Pennsylvania  v.  The  Commonwealth  (7  Har. 
144) ;  and  the  Commonwealth  v.  The  Pittsburgh 
and  Connellsville  Railroad  Co.  (8  Sm.  26).  So 
we  may  take  it  as  settled,  that  the  charter  of  a 
company  is  such  a  contract  as  cannot  be  im- 
peached by  State  authority  except  for  proper 
cause  shown. 

It  is  said,  however,  that,  by  the  amendment  of 
1857,  the  Legislature  has  the  power  to  alter  or 
revoke  the  charter  of  this  corporation.  Be  it  so ; 
it  may  be  an  answer  to  say,  that  a  constitutional 
convention  is  not  the  legislature  in  the  meaning 
of  that  amendment.  If,  however,  it  were  such, 
it  could  only  make  such  alteration  or  revocation, 
when  it  was  made  to  appear  that  the  charter  in 
the  part  proposed  to  be  revoked  or  altered,  was 


*' injurious  to  the  citizens  of  the  Common' 
wealth;*^  for  the  Legislature  cannot  act  arbitra- 
rily in  a  matter  of  this  kind  and  impose  its  own 
will  as  the  ultimate  ratio.  In  the  case  last  above 
cited,  Mr.  Justice  Sfiarswood  sets  it  down  as  a 
rule  settled  not  only  by  judicial  but  legislative 
authority,  that  the  Legislature  is  not  the  final 
judge  of  whether  the  casus  foederis  upon  which 
the  uHthority  to  repeal  is  based,  has  occurred. 
As  there  is  in  this  case  no  allegation  of  a  breach 
of  any  condition,  under  which  the  Pittsburgh 
and  Castle  Shannon  Railroad  Co.  accepted  its 
charter,  or  that  that  charter  is,  in  any  particular, 
obnosions  to  the  welfare  of  the  citizens  of  this 
Commonwealth,  it  cannot  be  successfully  urged 
that  it  may  be  revised  or  abrogated  by  any  Stale 
authority  whatever.  But  the  Constitutional  Con- 
vention claimed  for  itself  no  such  power;  on  the 
other  hand  it  has  expressly  set  down  (Art.  2  of 
the  Schedule)  that  all  rights,  actions,  prosecu- 
tions and  contracts  shall  continue  as  if  the  con- 
stitution had  not  been  adopted ;  and  by  the  2d 
section  of  the  I6th  Article,  it  is  manifest  that  the 
convention  did  not  intend  to  subject  any  private 
corporation  to  any  of  the  provisions  of  the  con- 
stitution, which  might  in  any  degree  change  the 
charter  thereof  If  otherwise,  why  say,  "  The 
General  Assembly  shall  not  remit  the  forfeiture 
of  the  charter  of  any  corporation  now  existing, 
or  alter  or  amend  the  same,  or  pass  any  other 
general  or  special  law  for  the  benefit  of  such  cor- 
poration, except  upon  the  condition  that  such 
corporation  shall  thereafter  hold  its  charter  sub- 
ject to  the  provisions  of  this  constitution.'' 

This  section  is  so  comprehensive  and  clear  that 
nothing  is  left  for  surmise  or  doubt.  Charters 
of  private  corporations  are  left  exactly  as  the 
new  Constitution  found  them,  and  so  they  must 
remain  until  the  companies  holding  them  shall 
enter  into  a  new  contract  with  the  State,  by  ac- 
cepting the  benefit  of  some  future  legislation. 

It  is  only  on  the  theory  that  the  manner  of 
voting  is  not  material,  that  the  cumulative  sys- 
tem is  songht  to  be  saddled  on  this  corporation  ; 
bujuf  this  company  does  not  hold  its  charter  sub- 
ject to  the  provisions  of  the  present  constitution, 
how  can  it  be  made  subject  to  any  one  of  such 
provisions,  material  or  immaterial  ?  It  is  indeed 
manifest  that  such  an  argument  is  foreign  to  the 
question  in  hand.  It  might  apply  to  a  legisla- 
tive enactment  attempting  to  alter  this  charter, 
but  it  cannot  apply  to  this  case,  arising  as  it  does, 
directly  on  the  constitution  itself,  for  it  is  ex- 
cluded by  the  very  terms  of  that  instrument. 
The  judgment  is  reversed. 
Opinion  by  Gordon,  J.  Woodward,  J.,  dis- 
sents. 
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Jalv,  '75.  111.  Jan.  25, 1877. 

Philadelphia  Hydraulic  Works  Company  v. 

Orr  et  nz. 

Negligence —  Trespasser — Infant 

A.,  the  owner  of  a  prtrate  allej  abutting  on  a  pub- 
lic hij^hwaj,  had  constructed  in  itamorahle  platform 
twenty-four  feet  back  from  the  street.  Ai  thejeiitrance 
of  the  alley  were  gates,  with  the  words  thereon  **  Pri- 
vate" and  "  No  admittance.**  The  platform  weighed 
eight  or  nine  hundred  pounds,  and  worked  upon  a 
hinge  projecting  from  the  wall.  When  it  was  raised 
it  rested  against  the  wall,  and  was  counterpoised  sim- 
ply by  its  own  weight.  On  one  occasion,  the  gates 
being  open,  B.,  a  child  of  six  years,  went  into  the 
alley  and  pulled  over  the  platform,  thereby  receiving 
injuries  from  which  he  died.  In  an  action  against  A. 
by  the  parents  of  B. : 

Held  (Paxi»on,  J.,  dissenting;,  that  the  question  of 
defendants*  negligence  was  properly  submitted  to  the 
jury  to  determine  under  all  the  cironmstauces  of  the 
case. 

Error  to  Common  Pleas  No.  1,  of  Philadel- 
phia County. 

This  was  an  tietion  on  the  case  by  Orr  and 
wife  against  the  Philadelphia  Hydraulic  Works 
Company,  to  recover  damages  for  the  death  of 
their  son,  caused,  as  alleged,  by  the  defendants' 
negligence.  The  narr.  averred  that  the  corpora- 
lion  defendant  was  the  possessor  of  a  building  on 
Evelina  Street,  in  the  city  of  Philadelphia,  and 
of  an  alley-way  running  alongide  of  the  same, 
over  which  alley-woy  was  constructed  a  broad 
platform,  and  that  through  the  defendants'  negli- 
gent use  of  said  alley  and  platform,  the  plaintiffs' 
son,  an  infant  of  six  years,  was  killed  Plea, 
**  not  guilty." 

The  evidence  for  the  plaintiffs  on  the  trial  was 
that  the  defendants  leased  a  large  building  on 
Evelina  Street,  the  lower  stories  of  which  they 
used  for  manufacturing  purposes.  Between  this 
factory  and  the  adjoining  property  on  the  west, 
an  alley,  part  of  the  property  leased  by  the  de- 
fendants, ran,  under  a  hoist,  back  from  Evelina 
Street  the  entire  length  of  the  building.  This 
alley,  or  rather  cartway,  which  was  ten  feet  wid«, 
was  used  by  the  defendants  and  the  other  tenants 
to  carry  goods  into  and  from  the  factory,  and  at 
its  entrance  on  Evelina  Street  was  fitted  with 
gates,  so  that  it  could  be  closed  when  not  in  use. 
At  this  entrance  the  words  **  Private"  and  ''No 
admittance"  were  posted.  As  tho  first  floor  of 
the  factory  was  more  than  a  foot  above  the 
ground,  the  defendants,  for  the  purpose  of  run- 
ning out  heavy  machines,  had  constructed  a  heavy 
movable  platform,  working  on  a  hinge,  in  the 
west  wall,  and  extending,  when  down,  across  the 
alley.  When  not  in  use,  or  when  carts  were 
passing,  this  platform  was  thrown  up  against  the 
west  wall,  where  it  rested  (as  its  hinges  projected 
some  thirteen  inches),  held  up  by  its  own  weight 


alone.  The  platform,  weighing  six  or  seven 
hundred  pounds,  so  thrown  back,  rested  very  in- 
securely, and  was  liable  to  fall  whenever  run 
against  or  struck.  A  former  platform  in  tho 
same  place  had  been  secured  by  tackle  let  down 
from  the  hoist  above,  but  no  fastening  for  the 
present  one  had  been  put  up. 

On  December  17,  1873,  the  plaintiffs'  son^  a 
boy  of  six  years,  was  playing  with  several  other 
children  in  Evelina  Street  The  entrance  to  the 
alley  being  open,  they  went  in,  and  playing  under 
the  platform  pulled  it  over  on  tUem.  The  plain- 
tiffs' son  died  shortly  after  from  the  injuries 
thereby  received. 

The  plaintiffs  also  gave  evidence  that  Evelina 
Street  was  a  much-travelled  thoroughfare,  and 
that,  although  the  defendants'  employes  were  in- 
structed to  keep  the  alley-gates  closed,  these  were 
more  frequently  open  than  shut. 

The  defendants  proved  that  they  had  given 
orders  to  their  employes  to  keep  the  gates  closed, 
and  that  on  this  occasion  the  gates  had  been  left 
open  through  no  default  of  their  own,  but  by  a 
carter  who  had  delivered  goods  to  their  sub- 
lessees, tenants  of  one  of  the  upper  stories. 

The  defendants  requested  the  Court  (Biddlb, 
J.)  to  charge  (1)  that  the  plaintiffs'  son  was  a 
mere  trespasser,  and  (2)  that  there  was  no  public 
or  private  duty  on  the  part  of  the  defendants 
that  their  premises  sliould  be  in  a  different  con- 
dition from  that  in  which  they  were.  The  Court 
declined  to  so  charge,  but  instructed  the  jury  that 
a  child  could  not  be  treated  as  a  trespasser  or  • 
wrong-doer,  and  left  it  to  the  jury  to  find,  upon 
ail  the  evidence,  whether  the  defendants  had  beea 
guilty  of  negligence  in  the  condition  and  charac- 
ter of  the  platform,  and  whether  they  were  bound 
to  keep  the  gates  fronting  on  Evelina  Street 
closed. 

Verdict  for  the  plaintiffs  ($1C26),  and  judg- 
ment thereon,  to  which  the  defendants  took  this 
writ  of  error,  assigning  for  error  the  refusal  of 
the  Court  to  charge  as  requested. 

Samuel  Dickson  (with  him  John  C  Bullitt), 
for  the  plaintiffs  in  error. 

The  only  question  is,  whether  the  defendants 
owed  the  plaintiffs  any  duty  to  keep  their  prop- 
erty in  different  condition  ;  for  negligence,  in  the 
legal  sense,  means  a  falling  short  in  some  duty 
towards  the  plaintiffs. 

The  numerous  cases  against  railroad  companies 
in  whwh  they  have  been  held  liable  for  injuries  to 
persons  on  the  tracks,  all  rest  on  the  fact  that 
they  had  reason  to  expect  that  the  track  might 
be  used  as  a  thoroughfare.  So,  when  persons 
have  been  injured  on  the  premises  of  another, 
there  has  been  the  express  or  implied  license  to 
enter.  It  is  obvious,  therefore,  that  these  two 
classes  of  cases  do  not  apply  in  the  present  la- 
stance.    See-— 
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Hargrayes  v.  Deacon,  25  Mich.  6. 

Zoebiscli  V.  Tarbell,  10  Allen,  385. 
To  make  the  owner  of  a  lot  adjacent  to  a  high- 
waj  liable  to  one  falling  into  a  pit  or  hole  on 
his  premises,  it  mnst  abut  on  the  highway  so  as 
to  interfere  with  its  lawful  use. 

Barnes  v.  Ward,  67  E.  C.  L.  R.  392 

Uonnsell  v,  Smyth,  97  Id.  731. 

Gautret  V.  Bg«rton,  L.  R.  2  C.  P.  371. 
The  platform  in  question  was  twenlj-four  feet 
back  from  the  street,  in  the  private  yard  of  the 
defendant  It  did  not  abut  on  the  hif^hway,  nor 
did  it  interfere  with  the  use  thereof.  It  was  per- 
fectly private,  and,  when  undisturbed,  safe  and 
harmless,  and  the  owner  had  the  right  to  pre- 
sume that  no  one  woald  trespass  or  meddle. 

Abbott  V.  MaofiA,  2  II.  k  C.  744. 

Mangan  r.  Atterton,  L.  R.  1  Ex.  239. 
John  Cochran  (with  whom  was  B.  E,  FaUi- 
$on),  contra. 

It  was  for  the  jury  to  pass  upon  the  question 
of  negligence  under  all  the  circumstauces. 

McCullj  V.  CUrk,  4  Wr.  40G. 

Turnpike  Co.  v,  R.  R.  Co.,  4  Smith,  274.     . 

Kay  V.  R.  R.  Co.,  15  M.  274. 

Peuna.  R.  R.  Co.  o.  Lewis,  1  Webklt  Notbs,  650. 

Feb.  5.  The  Court.  It  is  true  that  where 
no  duty  is  owed  no  liability  arises.  If,  therefore, 
one  leaves  a  stick  of  timber  standing  upright 
against  his  wall,  or  an  open  pit  in  his  priyate 
yard,  to  which  others  have  not  access,  and  a  per- 
son strays  in  without  invitation,  or  comes  in 
without  right,  and  pulls  down  the  timber  upon 
himself  or  falls  into  the  pit,  he  can  have  no 
action  against  the  owner  of  the  yard  for  the 
alleged  negligence;  he  had  no  business  there,  and 
the  owner  owed  him  no  duty.  But  it  has  been 
often  said  duties  arise  out  of  circumstances. 
Hence,  where  the  owner  has  reason  to  apprehend 
danger,  owing  to  the  peculiar  situation  of  his 
property,  and  its  openness  to  accident,  the  rule 
will  vary.  The  question  then  becomes  one  for  a 
jury,  to  be  determined  upon  all  its  facts,  of  the 
probability\f  danger  and  the  grossness  of  the  act 
of  imputed  negligence.  Such  was  the  nature  of 
this  case.  This  building  was  a  factory,  in  which 
several  kinds  of  business  were  carried  on  in  dif- 
ferent stories,  requiring  the  use  of  a  hoisting  ap- 
paratus above  and  an  inclined  plane  below  for 
the  easy  carriage  of  heavy  articles,  machinery, 
eta,  into  and  out  of  the  factory.  These  appli- 
atices  were  approached  by  means  of  a  private 
opening  or  cartway,  shut  in  by  a  gate,  which 
their  use  required  to  be  often  opened  for  the  in- 
gress-of  wagons  and  hands  engaged  in  the  busi- 
ness. The  gate  and  passage-way  opened  out  upon 
a  public  and  much-frequented  street,  where  per- 
sons were  passing  and  children  playing.  Unlike 
an  ordinary  private  alley,  this  passage  was  often 
open,  and  therefore  liable  to  the  incursion  of 
children  and  even  grown  persons  from  thought- 


lessness, accident,  or  curiosity.  Now  the  inclined 
way  which  did  the  injury  was  a  dangerous  trap. 
It  was  a  heavy  platform  weighing  eight  or  nine 
hundred  pounds,  attached  by  hinges  within 
eighteen  or  twenty  inches  of  the  wall,  and  when 
lowered  it  fell  across  the  cartway;  when  not 
lowered  it  stood  upright  against  the  wall,  leaning 
so  little  Ijeyond  the  centre  of  gravity  that  ajar 
or  a  slight  pull  would  cause  it  to  fall  forward. 
Its  fall  la  this  instance  caught  four  children  be- 
neath it ;  one  had  his  back  broken,  another  his 
hands  mashed,  and  two  escaped  under  the  cavity. 
It  was  held  up  by  no  hook  or  other  fastening, 
but  merely  rested  by  its  own  slight  weight  beyond 
the  equipoise,  ready,  therefore,  to  catch  children, 
like  mice  beneath  a  dead-fall.  When  wagons 
passed,  it  was  often  held  up  by  hands,  and  a  wit- 
ness saw  it  fall  against  the  wheels.  Now  can  it 
be  righteously  said  that  the  owner  of  such  a  dan- 
gerous trap,  held  by  no  fastening,  so  liable  to 
drop,  80  near  a  public  thoroughfare,  so  often 
open  and  exposed  to  the  entry  of  persons  on 
business,  by  accident,  or  from  curiosity,  owes  no 
duty  to  those  who  will  be  probably  there  f  The 
common  feeling  of  mankind,  as  well  as  the  maxim 
sic  utere  tuo  id  alienum  non  Is^as,  must  say 
this  cannot  be  true ;  that  this  spot  is  not  so  private 
and  secluded  as  that  a  man  may  keep  dangerous 
pits  or  dead-falls  there  without  a  breach  of  duty 
to  society.  On  the  contrary,  the  mind,  impelled 
by  the  instincts  of  the  heart,  sees  at  once  that  in 
such  a  place,  and  under  these  circumstances,  he 
had  good  reason  to  expect  that  one  day  or  other 
some  one,  probably  a  thoughtless  boy,  in  the 
buoyancy  of  play,  would  be  led  there,  and  injury 
would  follow,  especially,  too,  when  prompted  by 
knowledge  that  a  fastening  was  needed.  Perhaps 
the  best  monitor  in  such  a  case  is  the  conscience 
of  one  who  feels  in  his  dreadful  recollection  the 
crushing  sense  that  he  had  left  such  an  engine  of 
ill  to  take  the  life  of  an  innocent  child.  Such, 
too,  is  the  humanity  of  the  law  that  one  may  not 
justifiably  or  even  excusably  place  a  dangerous 
pit-fall,  a  wolf-trap,  or  a  spring-gun  purposely  to 
catch  and  injura  even  wilful  trespassers  poaching 
upon  his  grounds.  The  common  feeling  of  man- 
kind, guided  by  the  second  branch  of  the  great 
law  of  love  and  the  common  sense  of  jnrors,  must 
he  left,  in  such  a  case,  to  prononnce  upon  tho 
facts. 

We  see  no  error,  therefore,  in  submitting  this 
case  OB  its  facts  to  the  verdict  of  a  jury.  The 
verdict,  when  approved  by  the  Court,  mnst  be 
permitted  to  stand ;  for  we  take  it  no  Jndge  who 
sees  manifest  injustice  done  by  the  verdict  will 
permit  it  to  stand. 

An  upright  Judge  does  his  duty  quite  as  well 
when  he  strikes  down  a  false  and  unjust  verdict 
as  when  he  approves  of  that  which  he  cannot 
coudeimu 


Digitized  by 


Google 


554 


WEEKLY  NOTES  OF  CASES. 


Judgment  afBrmed. 
Opinion  by  Aqnbw,  C.  JA 
.  "  Paxson,  J.,  dissents,  upon  the  ground  that 
the  cliild  was  a  trespasser,  and  the  defendant  owed 
no  duty  to  him." 


Jan.  '76,  171.  Fol).  8, 1877. 

Leeds,  Sheri^  et  al.  v.  Commonwealth,  to  use 

of  Peet. 

Evidence — Assignment  for  benefit  of  creditors — 
Delivery  of  ^-Execution  of  in  fraud  of  credi- 
tors— Evidence  of  subsequent  fraudulent  acts 
of  assignee — When  and  for  what  purpose  ad- 
missible. 

In  an  action  against  a  sberiiF  for  not  leTying  an 
ezHOUtion,  he  pleaded  that  the  debtor  had  luade  t\ 
prior  assignment  for  the  benefit  of  creditors.  Plain- 
tiff replitid  that  the  assignment  was  not  delivered 
before  the  <  xecution  was  placed  in  the  sheriflTs  hands, 
and  that  it  was  intended  to  defraud  creditors,  and 
therefore  void.  Conflicting  evidence  was  given  ^s  to 
the  time  of  delivery  and  the  frand  or  honajides  of  the 
assignment,  and,  inter  alia^  evidence  of  a  fraudulent 
sale  of  the  debtor's  goods  bjr  the  assignee  after  the 
recording  of  the  assignment. 

Held  (affirming  on  this  point  the  opinion  of  the 
Court  below),  that  the  latter  evidence  was  admissible 
on  the  question  of  the  fVaudulent  intent  in  the  execu- 
tion of  the  deed  of  assignment;  but, 

Held  (reversing  the  judgment  of  the  Court  below), 
that  it  had  no  bearing  on  the  question  of  the  actual 
delivery  of  the  deed. 

Error  to  the  Court  of  Common  Pleas  No.  3, 
of  Philadelphia  County. 

Scire  facias  at  the  suit  of  the  Commonwealth, 
to  use  of  William  E.  Peet  against  the  sheriff  of 
Philadelphia,  and  his  sureties,  upon  their  official 
recognizance. 

The  narr.  set  forth  that  on  Sept.  23,  1871, 
Peet,  having  recovered  judgment  against  Lauferty 
&  Son,  caused  an  execution  to  be  issued  and 
placed  in  the  sheriflTs  hands;  that  although  there 
were  goods  of  Lauferty  &  Son  within  his  baili- 
wick, the  sheriff  refused  to  levy  thereon,  and 
made  return  of  nulla  bona,  to  the  damage  of 
plaintiff,  etc.  Defendants  pleaded  that  on  the 
day  before  the  execution,  Lauferty  &  Son  had 
made  an  assignment  for  the  benefit  of  creditors; 
also,  that  after  the  execution,  a  petition  in  bank- 
ruptcy had  been  filed,  upon  which  Lauferty  &  Son 
had  been  adjudicated  bankrupts.  Plaintiff  replied 
that  the  deed  of  assignment  had  not  been  deliver- 
ed, nor  any  transfer  of  the  goods  made  to  the 
assignee  before  the  execution  was  left  with  the 
sheriff;  and  that  the  alleged  assignment  had 
been  executed  with  the  intention  to  defraud  credi- 
tors, and  was  therefore  void.  Upon  this  replica- 
tion defendants  joined  issue. 

Upon  the  trial  (before  Ludlow,  P.  J.),  defen- 


dants' witnesses  testified  that  the  assignment  bad 
been  executed  and  acknowledged,  and  an  accept- 
ance thereon  had  been  signed  by  the  assignee  on 
September  22,  1871,  the  day  before  the  execution 
issued,  and  that  it  had  been  duly  recorded  on  Oc- 
tober 17,  1871,  and  that  the  assignee  had  taken 
possession  of  the  goods,  and  sold  them  on  No- 
vember 1, 1871.  Defendants  also  proved  that  on 
December!,  1871,  a  petition  in  biankruptcy  was 
filed  against  Lanferty  &  Son,  one  of  the  acts  of 
bankruptcy  alleged  being  the  making  of  the  a?*- 
signment,  and  that  they  were  afterwards  adjudi- 
cated bankrupts. 

In  rebuttal,  plaintifiTs  witnesses  testified  that 
several  days  after  September  23,  1871,  the  deed 
of  assignment  had  been  seen  still  in  the  hands  of 
the  assignor's  counsel,  with  the  acceptance  not 
jet  signed  by  the  assignee,  and  that  afterwards  at 
different  times,  and  to  various  persons,  the  as- 
signee had  declared  that  he  had  not  yet  decided 
to  accept  the  deed.  Plaintiff  then  offered  evi- 
dence to  show  that  at  the  assignee's  sale  the 
goods  were  sold  at  one- third  their  value  to  a  son 
of  one  of  the  assignors,  and  formerly  in  their  em- 
ploy. Objected  to.  Objection  overruled,  and 
evidence  admitted.     Exception. 

As  to  the  bankruptcy  proceedings  the  Judge 
instructed  the  jury  as  follows  :  "The  proceedings 
in  bankruptcy,  as  in  evidence,  can  in  no  way  affect 
the  present  case.  I  instruct  yon,  therefore,  as  a 
matter  of  law,  that  the  adjudication  of  bankruptcy 
relating  back  for  any  purpose,  to  whatever  day 
you  please,  can  have  no  effect  upon  the  reFpon>i- 
bility  of  the  sheriff  in  this  case;  so  that  yon  will 
discharge  the  matter  of  bankruptcy  proceedings 
in  the  United  States  Court  altogether  from  your 
mind." 

The  Judge  then  submitted  to  the  jury  the  ques- 
tion of  the  time  of  the  delivery  of  the  assignment, 
and  reviewed  the  evidence  of  the  circumstances 
immediately  attending  its  execution.  As  to  the 
subsequent  sale  by  the  assignee  he  charged  as 
follows : — 

"Well,  then,  the  plaintiff  goes  a  step  further, 
and  introduces  other  evidence  of  the  transactions 
attending  the  sale  itself  as  bearing  upon  the  ques- 
tion in  fact,  and  the  whole  transaction  generally. 
It  is  contended  that  the  sale  was  a  mere  fraudu- 
lent sale ;  that  there  were  few  bidders ;  that  prices 
were  small ;  that  the  goods  sold  in  a  lump;  and 
that  they  were  bought  in  by  a  man  named  Sawyer, 
forEmonnel  Lauferty,  the  son.  This  evidence, 
again,  is  rebutted  by  the  testimony  for  the  sheriff 
of  Mr.  Freeman,  as  to  the  bona  fides  of  the,  sale; 
as  to  there  being  a  proper  offer  made  of  the 
goods,  and  that  the  sale  had  been  previously 
advertised  by  handbills  and  otherwise;  proving 
that  it  was  well  attended,  and  a  fair  one. 

"  Mark,  especially,  that  that  testimony  will  bear 
upon  this  case  on  the  question  of  the  execution 
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and  delivery  of  this  assignment,  or  a  delivery  pur- 
porting to  have  been  made." 

Verdict  and  jadcrment  for  the  Commonwealth, 
$80,000,  and  for  William  E.  Feet,  $2433  94.  De- 
fendants took  this  writ,  assigning  for  error  the 
admission  of  the  evidence  objected  to,  and  the 
portions  of  the  charge  above  quoted. 

Oeorge  Junkin  and  Charles  Gilpin,  for  plain- 
tiffs in  error. 

The  assignment  in  this  case,  being  for  the 
benefit  of  all  creditors,  and  having  been  executed, 
delivered,  and  recorded,  could  work  no  fraud 
against  a  creditor,  even  if  a  fraudulent  intent 
had  existed  in  the  minds  of  the  parties  at  the 
time  of  its  execution,  and  the  acts  of  the  assignee 
at  a  sale  six  weeks  after  the  execution  of  the 
assignment,  were  too  remote  to  be  admissible  in 
evidence  upon  the  question  of  such  fraudulent 
intent 

The  assignment  being  an  act  of  bankruptcy, 
the  title  of  the  assignee  in  bankruptcy  related 
back  to  the  date  of  its  execution,  viz.,  the  day 
before  the  Ji  fa.  was  placed  in  the  sheriff's 
bands. 

The  character  of  the  assignee's  sale  clearly  had 
no  bearing  upon  the  question  of  the  actual  deliv- 
ery of  the  assignment.    The  previous  acknowledg- 
ment and  recording  of  the  deed  were  conclusive. 
Kille  V.  Ege,  29  Sm.  15 ;  S.  C,  1  Wbbklt  Notes, 

500. 
Heeter  v.  Glasgow,  29  Sm.  79  ;  S.  C,  2  Weekly 
Notes,  1. 
And  the  jury  were  misled  by  the  remark  of  the 
Jadge  that  they  were  to  mark  especially  that  the 
testimony  in  reference  to  the  sale  bore  upon  the 
question  of  delivery. 

Richard  P.  White  (with  whom  was  Frank  P. 
Prichard),  contra. 

The  issue  raised  being  as  to  the  bona  fides  of 
the  assignment,  it  was  competent  for  plaintiff  to 
give  evidence  of  all  the  acts  of  the  assignee,  at 
whatever  time  done,  which  tended  to  prove  fraud. 
Helfrich  v.  Stern,  5  II.  143. 
Stafford  v.  Henry,  1  Sm.  514. 
Thompson  v,  Franks,  1  Wr.  327. 
Rodgers  v.  Stopkel,  8  C.  111. 

The  title  of  the  assignee  in  bankruptcy  related 
back  only  to  the  commencement  of  the  bankruptcy 
proceedings,  and  would  not  have  affected  the  prior 
lien  of  the  execution. 

Maris  v.  Daron,  1  Brews.  428. 

The  question  of  the  delivery  of  a  deed  is  al- 
ways one  of  intention,  and  in  the  present  case 
was  directly  dependent  upon  the  proof  of  the 
bona  fides  or  mala  fides  of  the  parlies  to  it.  In 
Powers  V.  Knssell  (13  Pick.  G9)  evidence  of  sub- 
sequent fraudulent  acts  of  the  parties  to  a  mort- 
gage was  held  admissible  as  bearing  upon  the 
question  of  delivery,  and  in  Dayton  v.  Newman 
(7  Harris,  194)  evidence  of  subsequent  acts  of  the 
parties  to  a  deed  was  admitted  for  the  same  pur- 
pose. 


The  Court  l)elow  were  right,  therefore,  in  sub- 
mitting to  the  jury  the  evidence  of  all  the  acts  of 
the  parties  as  bearing  upon  the  question  of  the 
delivery  of  the  assignment. 

Feb.  19.  The  Court.  There  were  substan- 
tially only  two  issues  of  fact  before  the  jury — 
first,  whether  the  general  assignment  by  the 
Laufertys  to  Gans,  dated  Sept.  22,  1871,  was 
delivered  on  that  day;  and  second,  whether  it 
was  intended  to  hinder,  delay,  and  defraud  Peet, 
a  creditor  of  the  Laufertys.  No  point  was  made 
below,  nor  has  any  assignment  of  error  been  filed 
which  raises  the  question  whether  there  was 
sufficient  evidence  of  actual  fraud  to  submit  to 
the  jury.  We  must  assume  that  there  was.  If 
so  we  see  no  error  in  the  admission  by  the  learned 
Judge  as  to  the  manner  in  which  the  sale  by  the 
assignee  was  conducted,  the  prices  brought,  and 
that  the  goods  were  bid  in  for  a  son  of  one  of 
the  assignors.  It  certainly  had  a  direct  bearing 
on  the  question  of  fraud,  though  it  might  be  in- 
sufficient of  itself  to  prove  it  If  no  subsequent 
or  further  evidence  was  given  on  the  point,  the 
learned  Judge  should  have  been  asked  so  to  charge. 
No  man  can  be  required  to  prove  his  case  uno 
Jlaiu.  He  must  proceed  by  steps,  and  especially 
is  this  true  in  questions  of  fraud.  Whether  he 
begins  at  one  end  or  the  other,  or  jumps  at  once 
in  medias  res,  is  a  mere  question  of  order,  on 
which  we  never  reverse.  If,  therefore,  the  evi- 
dence offered  had  any  bearing  on  the  question  of 
fraud,  it  would  have  been  error  to  have  excluded 
it  The  Court  could  not  be  called  upon  to  say 
at  that  stage  of  the  trial  whether,  standing  by 
itself  without  any  further  evidence,  it  was  suffi- 
cient to  go  to  the  jury.  Nor  do  we  find  any 
error  in  that  part  of  the  charge  complained  of  in 
the  second  specification.  The  subsequent  pro- 
ceedings in  bankruptcy  had  no  relevancy  to  the 
issue  before  the  jury.  They  neither  tended  to 
prove  that  the  deed  was  delivered  on  the  day  of 
its  date,  nor  that  it  was  not  in  fraud  of  creditors. 
But  in  that  part  of  the  charge  which  forms  the 
subject  of  the  third  specification,  we  think  there 
was  material  error.  The  fraudulent  sale  by  the 
assignee  had  no  bearing  upon  the  bare  question 
of  the  delivery  of  the  assignment  The  sale  went 
to  show  that  it  had  been  delivered  at  some  time, 
which,  however,  was  not  denied,  but  that  it  had 
not  been  delivered  before  Peet's  execution  was 
placed  in  the  hands  of  the  sheriff. 

Surely  the  fraud  or  irregularities  in  conducting 
the  sale  threw  no  light  whatever  properly  upon 
that  question,  yet  the  learned  Judge  instructed 
the  jury  to  **  mark  especially"  that  it  did  so 
bear,  though  he  did  not  explain  how  or  why. 
We  think  this  Instruction  was  calculated  to  mis- 
lead the  jury,  and  the  third  assignment  of  error 
is  therefore  sustained. 
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Judgment  reversed,  and  a  venire  /acias  de 
novo  awarded. 

Opinion  bj  Shabswood,  J.  Williams,  J., 
absent 


Oct.  &  Nov.  '76,  310.  Nov.  13, 1876. 

Halloway*8  Appeal. 
Estate  of  Nathan  Wood,  Deceased. 
Executor — Removal  of,  htj  decree  of  Orphans^ 
Court — What  are  sufficient  grounds  for  re- 
moval. 

Appeal  from  the  Orphans'  Court  of  Fayette 
County. 

This  was  a  proceeding:  brouprht  in  the  Court 
below  by  a  petition  of  T.  L.  Wood,  one  of  the 
legatees  under  the  will  of  Nathan  Wood,  deceased, 
to  remove  Nathan  Halloway,  one  of  the  execu- 
tors of  the  said  will 

Nathan  Wood,  of  Menallen  township,  Fayette 
Co.,  died  in  December,  1873,  having  made  his 
will  disposing  of  his  estate,  amounting  to  over 
$20,000  in  value,  whereby  he  appointed  his 
o^phew,  Nathan  Halloway,  and  Air.  Hiram 
Miller  executors. 

The  petition  averred  that  the  said  Halloway 
was  mismanaging  the  estate  under  his  charge, 
retarding  the  settlement  thereof,  that  the  inter- 
ests of  the  estate  were  likely  to  be  jeoparded  by 
his  continuing  to  act  as  executor,  and  that  he 
had  stood  in  opposition  to  the  will  and  was  not 
a  proper  person  to  execute  it.  A  citation  having 
been  awarded,  and  an  answer  filed,  denying  the 
allegations  in  the  petitioa,  depositions  were  taken. 
According  to  the  testimony  on  behalf  of  the  i)eti- 
tioner,  it  appeared  that  Halloway  had  said  he  was 
opposed  to  the  will;  had  expressed  an  intention 
to  break  it  if  he  could,  and  that  if  the  heirs 
(legatees)  did  get  anything  it  would  be  in  small 
quantities  and  far  apart  and  would  not  do  them 
iuuch  good.  He  employed  an  attorney,  who 
presented  a  caveat  against  the  probate  of  the 
will,  but  which  the  Register  took  no  notice  of, 
on  the  ground  that  it  was  filed  too  late.  By  the 
terms  of  the  will  the  use  and  profits  of  a  large 
amount  of  property  were  given  to  Halloway  dur- 
ing the  life  of  his  aunt,  the  testator's  sister, 
whom  Halloway  was  to  take  care  of^  and  at  her 
death  the  property  was  to  be  equally  divided 
among  the  testator's  nephews  and  nieces.  A 
considerable  portion  of  this  property  thus  be- 
queathed to  him  for  the  life  of  his  aunt,  he 
claimed  as  his  own^  given  to  him  by  the  testator 
in  his  lifetime,  and  had  the  property  set  aside  as 
bis  own,  but  failed  to  prove  that  any  such  gift 
had  been  made.  He  refused  to  give  his  co-execu- 
tor a  receipt  for  the  property  thus  taken,  or  to 
sign  any  bond  as  security  for  the  proper  man- 
agement of  said  personal  property.  He  objected 
to  the  sale  of  the  residue  of  the  property,  which 


by  the  terms  of  the  will  was  to  be  divided  imme- 
diately, and  in  sundry  ways  obstructed  the  settle- 
ment of  the  estate. 

Nathan  Halloway  in  his  own  behalf  denied 
having  any  hostility  to  the  will  or  any  disposition 
to  break  it,  and  testified  that  he  had  been  trying 
to  carry  out  its  provisions  as  executor,  and  had 
not  mismanaged  or  wasted  the  estate.  Three 
other  witnesses  testified  in  behalf  of  respondent 
as  to  several  acts  properly  done  by  him  in  the 
capacity  of  executor. 

The  Court  (per  Wilson,  P.  J.)  made  the 
following  decree.  'And  now,  to  wit,  March  15th, 
1875,  it  appearing  to  the  Court  from  the  testi- 
mony presented  thdt  the  interests  of  the  estate  of 
said  Nathan  Wood  are  likely  to  be  jeopardized 
by  the  continuance  of  Nathan  Halloway  as  one 
of  the  executors  thereof,  it  is  ordered  and  de- 
creed, that  the  letters  testamentary  on  the  estate 
of  Nathan  Wood,  deceased,  heretofore  granted  to 
said  Nathan  Halloway,  be,  and  the  same  are  here- 
by vacated,  and  that  the  said  Nathan  Halloway  be 
and  is  hereby  removed  from  the  said  executor- 
ship." 

The  respondent  took  this  writ,  assigning  for 
error  the  above  decree  of  the  Court. 

Edward  Campbell,  for  the  appellant,  argued 
that  such  of  the  charges  as  were  sufficient  cause 
for  the  removal  of  appellant  were  not  proved ; 
that  he  was  entitled  to  a  specific  detail  of  the 
finding  of  the  Court  upon  the  charges  against 
him  together  with  the  facts  which  moved  the 
discretion  of  the  Court  to  dismiss  him,  other- 
wise he  could  not  obtain  the  hearing,  trial,  and 
determination  upon  the  merits  of  his  cause  as 
provided  for  in  the  Act  of  June  16th,  1836 
(Purd.  Dig.  1110,  sec.  52). 

The  discretion  of  the  Court,  under  the  Act  of 
May  1,  1861  (P.  L.  680),  authorising  the  Or- 
phans' Court  to  remove  an  executor,  is  not  un- 
limited or  undefined,  but,  on  the  contrary,  it  is  to 
be  governed  by  the  rules  of  law  and  equity,  a&d 
is  reviewable  on  appeal  to  the  Supreme  Court 
Witman  v.  El/,  4  S.  &  R.  2G5. 
Toung  V,  Commonwealth,  6  BiDn.  88. 

The  executbr,  being  himself  a  legatee  of  a  life 
interest,  was  not  bound  to  give  bond  under  the 
Act  of  April  17,  1869,  to  secnre  those  in  re- 
mainder, his  refusal  to  do  which  was  one  of 
the  grounds  of  his  removal. 

Lawrence  Keene''8  Appeal,  2  Wbbklt  Notes,  419. 

Wm.  K  Playfcrrd  (with  whom  was  O.  W.  K, 
Minor),  contra,  presented  no  paper-book,  bat 
relied  on  the  testimony  to  show  that  there  were 
ample  grounds  for  the  decree  of  the  Court  be- 
low. 

Nov.  24.  The  Court.  We  think  the  evidence 
was  sufficient  to  justify  the  decree  of  the  Orphans' 
Court  in  removing  the  appellant  from  his  office 
as  executor  of  the  will  of  Kathaa  Wood,  dec'd. 
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There  are  many  facts  which  show  that  he  was 
actuated  by  his  own  selfish  interests  instead  of 
the  interests  of  the  estate.  They  have  been  set 
forth  at  length  in  the  evidence  before  the  Conrt 
below. 

Decree  affirmed  at  the  costs  of  the  appellant, 
and  his  appeal  dismissed. 

Per  Curiam.  Meecur  and  Williams,  JJ., 
absent. 


(tommon  t|lea»— IBquitg^ 


C.  p.  No.  4.  March  14,  1877 

The  Times  Publishing  Co.  y.  Ladomus. 
Eoads  and  highways —  Width  of  Chestnut  Street 

— New  line  thereof,  as  provided  by  Act  of 

April    28,   1870 — Encroachment  —  Bight  of 

private  individual  to  equitable  relief — Special 

damage. 

Snr  demurrer  to  bill. 

In  this  suit  an  injunction  had  been  granted  by 
tnis  Court  to  restrain  the  erection  by  defendant 
of  a  new  front  wall  of  certain  premises,  on  the 
south  side  of  Chestnut  Street,  otherwise  than 
upon  the  new  line  authorized  by  the  Act  of 
April  28.  1870  (P.  L.  1291).  This  decree  was, 
upon  appeal  to  the  Supreme  Court,  reversed,  the 
injunction  dissolved,  and  the  record  remitted  to 
the  Court  below  for  final  hearing.  Thereupon 
complainants  amended  their  bill.  The  bill,  as 
amended,  set  forth  that  the  plain tififs,  being  the 
owners  in  fee  of  premises  on  the  southwest  corner 
of  Eighth  and  Chestnut  Streets,  had  commenced 
the  demolition  of  the  old  buildings  and  con- 
tracted for  the  erection  of  a  four-story  stone  and 
brick  tenement  thereon.  That  the  defendant  was 
the  owner  of  a  lot  of  ground  adjoining  the 
complainants'  premises  on  the  west,  on  which  was 
erected  a  three-story  brick  building,  the  front  wall 
of  which  had  been  taken  down,  and  since  com- 
plainants had  filed  their  original  bill  the  defendant 
bad  erected  a  front  wall,  all  of  which  was  a  new 
erection  not  on  the  line  of  the  old  wall,  nor  on 
the  line  established  by  the  Act  of  April  28, 1870, 
establishing  the  south  line  of  Chestnut  Street,  but 
encroaching  on  the  street  about  five  feet  This, 
the  plaintifis  alleged,  injured  them  specially  in 
their  use  of  their  premises,  and  hence  prayed  that 
defendant  might  Reordered  to  remove  so  much  of 
said  building  as  encroached  upon  Chestnut  Street. 

The  defendant  demurred,  because  the  plaintiffs 
showed  no  equity  for  relief,  the  defendant's  acts 
were  not  contrary  to  law,  and  no  special  injury 
was  shown  to  be  done  to  the  plaintiff. 


Geo.  Junkin,  for  the  demurrer. 
Unless  special  damages  are  shown,  the  plain- 
tiffs have  no  standing  in  Court;  the  allegations 
of  the  bill  do  not  show  how  the  plaintiffs'  proj^erty 
would  be  injured.  The  Act  provides  that  no 
buildings  then  on  the  south  side  of  Chestnut 
Street  should  be  interfered  with.  The  changing 
of  this  part  of  the  building  was  but  an  alteration. 
City  V,  Presbyterian  Board  of  Publication,  9  Phila. 

499. 
City  of  Philadelphia's  Appeal,  1  Weekly  Notes, 
197. 

Z).  W.  Sellers^  contra. 

Where  there  is  an  encroachment  upon  public 

domain  the  law  presumes  injury,  and  the  peculinr 

relations  to  the  subject-matter  of  the  plaintiffs 

entitle  them  to  sue  in  behalf  of  the  public  right. 

The  Times  Pablishing  Co.   v,  Ladomus,  33  Leg. 

Int.,  p.  130. 

Although  there  was  not  an  entire  alteration  of 
the  building,  the  Act  applies. 

City  r.  Clark,  2  Weekly  Notes,  633. 

Complainants  had  no  choice,  but  were  com- 
pelled by  the  law  to  place  their  building  back  on 
the  line  of  1870,  and  are  specially  damaged  by 
the  overlapping  of  the  defendant's  building. 

C.  A.  V. 

April  7,  1877.  The  Court  (after  stating  the 
pleadings).  The  effect  of  the  demurrer  is  to 
admit  the  allegations  in  complainants'  bill  to  be 
true  in  point  of  fact  In  view  of  these  admis- 
sions let  us  first  inquire  whether  the  plaintiffs  are/ 
injured,  for  if  they  are  not,  it  is  no  concern  of  ^ 
theirs  that  the  defendant's  building  encroaches 
upon  the  street. 

The  Act  of  April  28, 1870  (P.  L.  1870,  1291), 
enacts :  **  That  the  south  line  of  Chestnut  Street, 
between  the  rivers  Delaware  and  Schuylkill,  shall 
be  at  the  distance  of  539  feet  southward  of  the 
south  side  of  Market  Street:  Provided,  that  this 
Act  shall  not  interfere  with  any  buildings  now 
erected  on  the  south  side  of  Chestnut  Street." 
The  plaintiffs,  accordingly,  have  to  fall  back,  in 
the  erection  of  their  building,  to  the  line  thus 
established,  which  is  about  five  feet  south  of  the 
north  line  of  defendant's  building,  thus  annexing 
so  much  of  their  land  to  the  street,  while  the  de- 
fendant and  adjoining  owner  extends  his  building 
that  distance  into  the  street.  That  this  is  a  spe- 
cial injury  to  the  plaintiffs  to  us  seems  manifest 
The  defendant  has  no  greater  right  to  block  up 
five  feet  of  the  street  directly  adjoining  the  plain- 
tiffs on  the  west,  than  he  has  to  block  up  an  equal 
space  of  the  street  directly  in  front  of  them.  And 
surely  it  will  not  be  seriously  contended  that  he 
could  do  the  latter  without  causing  special  injury 
to  the  plaintiffs.  Besides  this,  the  defendant,  by 
his  demurrer,  admits  the  averments  of  the  plain- 
tiffs' bill,  that  the  defendant's  erection  "  will  in- 
jure them  specially  in  the  uses  which  they  propose 
to  make  of  their  property." 
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Assuming  tiien  that  the  plaintiffs  are  specially 
injured  in  the  premises,  it  follows  that  thej  may 
pray  for  equitable  relief,  notwithstanding  thereby 
they  incidentally  also  protect  the  public.  It 
is  because  of  the  special  injury  to  plaintiffs  that 
they  have  a  statas.  In  support  of  this  see  autho- 
rities cited  in  the  case  when  before  us  heretofore. 
(Legal  Intelligencer,  18t6,  p.  130,  and  also  Pitts- 
burgh's Appeal,  29  P.  P.  Sm.  317.) 

The  defendant  also  rests  his  demurrer  upon  the 
allegation  or  assignment  that  his  acts  complained 
of  are  not  contrary  to  law.  Let  us  inquire  whe- 
ther this  position  is  correct  The  plaintiffs  assert 
i.i  paragraph  8  of  their  amendment,  that  the 
whole  of  the  front  wall  of  the  defendant's  build- 
ing 'Ms  a  new  erection  not  on  the  line  of  the 
former  wall,  nor  on  the  line  established  by  the 
Act  of  April  28,  1870." 

It  is  surely  contrary  to  law  for  the  defendant, 
in  any  aspect,  to  take  down  his  wall  and  place  it 
elsewhere  than  designated  by  law.  The  moment 
he  took  down  his  wall  the  only  line  on  which  ho 
could  replace  it,  as  it  seems  to  us,  is  that  desig- 
nated by  the  Act  of  April  28,  1870,  especially  as 
at  that  time  that  Act  was  the  only  existing  law 
O.xing  the  southern  boundary  of  Chestnut  Street. 
The  defendant,  by  bis  demurrer,  admits  that  said 
wall  encroaches  into  the  street  about  five  feet 
beyond  said  boundary.  This  purpresture  is 
clearly  without  warrant  of  law. 

It  follows  from  these  views  that  the  plaintiffs 
are  entitled  to  equitable  relief  in  the  premises. 

It  is  therefore  ordered  that  the  demurrer  be 
overruled,  and  the  defendant  answer  in  twenty 
duvs  from  this  date. 

Opinion  by  Baiuos,  J. 


(ilommon  iJleas— ILab^ 


C.  p.  No.  L  March  31,  1877. 

Beeves  v.  Beeves. 

Divorce —  The  affidavit  attached  to  a  libel  can 
only  he  made  before  a  Judge  or  Juatice  of  the 
Peace — Act  of  March  13,  1815 — Amendment. 

Rule  to  amend  petition  in  divorce  by  making 
an  affidavit  nunc  pro  tunc. 

The  original  affidavit  of  libellant  to  the  libel 
was  declared  insufficient,  in  a  decision  rendered 
March  24th,  inst.,  by  Allison,  P.  J.,  on  the 
ground  of  its  having  been  sworn  to  before  a 
notary  public — "an  examination  of  the  Acts  of 
Assembly  defining  the  powers  of  notaries  having 
failed  to  disclose  an  intention  to  confer  the  right 
to  administer  an  oath  to  a  libellant  in  divorce,  so 
as  to  change  the  law  upon  thi^i  subject,  which  re- 


stricted the  authority  to  a  Judge  or  a  Justice  of 
the  Peace."  Libellant  now  moved  to  be  allowed 
to  present  an  affidavit  sworn  to  before  one  of  the 
Judges  of  this  Court  or  a  Justice  of  the  Peace. 

Bennershotz,  for  the  rule. 

This  amendment  should  be  allowed  under  Act 
of  May  10,  1871  (Purd,  Dig.  p.  70).  It  can  do 
no  harm  to  respondent 

Dolmxin^  contra. 

The  foundation  of  a  petition  in  divorce  is  the 
affidavit  If  that  foundation  is  defective,  it  is 
matter  of  substance,  and  cannot  be  cured  by  an 
amendment  nunc  pro  tunc, 

C.  A.  V. 

April  7.  Thk  Court.  We  think  we  must 
allow  this  affidavit  to  be  amended,  as  so  many 
cases  stand  in  the  same  position. 

Rule  absolute. 

Oral  opinion  by  Allison,  P.  J. 


0.  P.  No.  2.        Day  v.  Garrett  March  31. 

Mechanic* B  lien — Substitution  of  security  under 

Act  of  1873,  may  be  at  any  time  prior  to 

issue  of  levari, 

Sci,  fa,  sur  mechanic's  lien. 

Rule  on  plaintiff  to  file  affidavit  of  amount  of 
claim. 

The  record  showed  a  claim  filed  July  29, 1876, 
and  on  January  9, 1877,  on  motion  of  defendant, 
a  rule  on  plaintiff  to  issue  a  sci,  fa,.  Feb.  7, 
187T,  the  issue  of  a  sci,  fa,,  and,  subsequently, 
an  affidavit  of  defence  filed  by  defendant 

Morgan,  for  the  rule. 

The  Act  of  1868  (Purd.  Dig.  1037),  and  the 
Act  of  1873  (P.  L.  216),  do  not  limit  the  time 
within  which  the  defendant  must  apply  for  the 
benefit  of  these  Acts.  The  decisions  prior  to 
1873  are  not  now  applicable. 

Roberts  and  Sellers,  contra. 

It  is  too  late  after  defendant  has  compelled  the 
plaintiff  to  issue  his  sci.  fa. 

Hood  V,  Building  Association,  9  Phlla.  105. 
Maulsbary  v,  Simpson,  33  Log.  Int.  108. 

C.  A.  Y. 

April  7.  The  Court.  The  Act  of  August  1, 
1868,  provided  for  the  release  of  any  property 
against  which  a  mechanic's  claim  is  filed,  from 
the  lien  of  such  claim  upon  the  substitution  of 
security  or  the  payment  of  money  into  court; 
but  it  made  no  provision  for  the  subsequent  pro- 
ceedings to  test  the  validity  of  the  claim,  and  to 
recover  the  amount  due.  Much  embarrassment 
in  practice  arose  from  this  omission,  but  it  was 
held  by  the  Court  of  Common  Pleas  in  Hoffman 
V.  Haines  (8  Phila.  248),  and  by  the  District 
Court  in  Seipel  v,  Wireman  (8  Phila.  26),  that 
the  proceedings  subsequent  to  the  entering  of 
security  should  not  be  hj  scire  facias  on  the  claim, 
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but  by  action  upon  the  bond ;  or,  where  money 
was  paid  into  court,  by  a  rule  to  take  it  out,  and, 
if  ftecessary,  a  feigned  issue.  Following  these 
decisions,  a  carefully  considered  rule  of  Court  was 
adopted  by  the  District  Court,  providing  for  the 
Tarious  contingencies,  and  regulating  the  practice 
in  such  cases. 

In  this  state  of  the  law  it  was  held  by  the  Dis- 
trict Court  that,  although  no  time  was  fixed  in 
the  Act  of  1868  within  which  the  defendant  must 
a|)ply  to  substitute  security  and  release  his  pro- 
perty, yet  as  such  substitution  practically  checked 
the  ])1aintiff  in  his  action,  and  turned  him  over  to 
a  new  one^  the  defendant  must  avail  himself  of 
the  privilege  of  the  Act  within  a  reasonable  time, 
to  wit,  before  the  substitution  would  subject  the 
plnintifif  to  unnecessary  expense,  trouble,  or  de- 
liiy.  It  was  therefore  held  that,  after  a  sci,  fa, 
had  been  issued,  the  Court  would  not  allow  se- 
curity to  be  entered  in  the  usual  form,  but  would 
.  let  the  case  take  the  regular  course  of  adjudica- 
tion by  plea  to  the  set.  /a.,  issue,  and  trial. 
(Hood  V.  Building  Assoc,  9  Phila.  105.)  Of 
the  soundness  of  this  decision,  and  the  equity  of 
the  result,  no  question  could  be  made;  but  in 
1873  the  Legislature  again  intervened,  and  un- 
settled the  practice  by  the  Act  of  March  G,  which 
directs  that  after  the  substitution  of  security  the 
remedy  for  the  recovery  of  the  claim  shall  still 
be  by  scire  facias,  in  the  manner  theretofore  pre- 
scribed by  law.  The  question,  therefore,  now 
arises  in  the  present  case,  whether  the  decisions 
above  referred  to  (such  as  Hood  u  Building 
Assoc.)  are  any  longer  applicable  in  the  present 
state  of  the  law ;  and  after  careful  consideration 
I  am  of  opinion  that  they  are  not.  The  only 
ground  upon  which  they  rested  was  the  injustice 
of  turning  over  the  plaintiff  to  the  trouble  and 
delny  of  a  new  proceeding  upon  the  security  in- 
stead of  his  original  claim ;  but  as  the  proceeding 
U  now  under  the  Act  of  1873,  by  scL  fa.  on  the 
(Inim,  as  in  other  cases,  the  ground  of  the  deci- 
sions fails,  and  there  is  no  reason  for  imposing 
upon  the  defendant  a  restriction  as  to  time  not 
contained  in  the  statute  itself. 

lam  aware  that  it  has  been  held  differently  in 
Maulsbury  u  Simpson  (33  Leg.  Int.  108),  and 
that  the  language  of  the  opinion  in  that  case 
may  seem  to  imply  that  the  scire  facias  meant 
by  the  Act  of  1873  is  a  scire  facias  on  the  judg^ 
raent  on  the  security  bond  ;  but  I  am  convinced 
that  that  was  an  inadvertent  expression,  and  that 
a  careful  consideration  of  the  statute  in  connec- 
tion with  the  state  of  the  law  when  it  was  passed, 
will  show  that  not  only  its  grammatical  construc- 
tion, but  its  plain  intent,  was  that  the  sci.  fa, 
should  be  on  the  claims  as  it  is  in  all  other  cases. 
And  this  construction  was  put  on  the  Act  after 
careful  consideration  by  the  District  Court  (Hen- 
son  V.  Stewart,  1  Weekly  Notes,  4),  which  has 


been  followed  by  the  Court  of  Common  Pleas 
No.  4,  in  Ashmead  v,  Prowhattain  (2  Weekly 
Notes,  08).  In  the  latter  case  the  delay  of  de- 
fendant in  applying  to  substitute  security  was 
extreme ;  but  the  Court  did  not  hesitate  to  allow 
the  substitution. 

True,  this  construction  results  in  a  remedy  by 
scire  facias  against  one  property,  and  a  levari 
against  another  ;  but  however  startling  such  a 
solecism  may  be  to  the  mind  of  a  common-law 
lawyer,  it  is  not  beyond  the  scope  of  legislative 
power.  The  language  of  the  statute  is  plain, 
and  has  been,  as  already  said,  adjudicated  by  the 
District  Court  and  the  Court  of  Common  Pleas 
No.  4,  whose  decisions  I  follow  as  not  only  the 
latest,  but  the  most  in  accordance  with  the  words 
and  the  intention  of  the  Act. 

It  follows  that  a  defendant  may  have  the  bene- 
fit of  the  Act  of  1868  by  substituting  security  at 
any  time  prior  to  the  issue  of  a  levari,  unless  in 
some  special  case  where  it  would  impose  an  in- 
equitable burden  on  the  plaintiff. 

Rule  absolute. 

Opinion  by  Mitchell,  J. 


C.P.  No.3.  March  21, 1877. 

HcClellan  v.  Helloy,  Adm'x,  etc. 
Evidence — Act  of  April   15,   1869  —  Action 

against  administrators — Competency  of  wit' 

nesses — Interest — New  trial. 

Rule  for  a  new  trial. 

Case  for  alleged  negligence  of  defendant's  de- 
cedent 

Michael  Melloy,  deceased,  was,  in  his  lifetime, 
the  owner  of  a  tug-boat  upon  the  river  Delaware. 
Some  time  before  his  death,  while  his  boat  was 
employed  in  towing  a  barge  loaded  with  iron,  the 
barge  tilted,  and  a  large  portion  of  the  freight 
shot  overboard  and  was  lost.  This  action  was 
brought  against  the  administratrix  of  bis  estate, 
to  recover  for  alleged  negligence  in  causing  the 
loss. 

On  the  trial,  defendant  called  as  a  witness  one 
Peterson,  who  was  captain  of  the  tug-boat  at  the 
time  of  the  accident,  for  the  purpose  of  testifying 
as  to  the  condition  of  the  barge  and  the  unskilful 
manner  in  which  it  was  loaded.  Objected  to,  on 
the  ground  of  incompetency.  Objection  overruled, 
and  witness  admitted  to  testify.  The  verdict  was 
for  defendant. 

Dougherty  showed  cause 

Dolman,  for  the  rule. 

The  question  of  Peterson's  competency  ought 
to  have  been  determined  by  the  law  as  it  stood 
prior  to  the  Act  of  April  15,  1869  (Purd.  624, 
pi.  16).  Being  liable  over  to  the  administratrix, 
if  the  verdict  should  be  against  her,  he  was  thus 
interested  in  the  event  of  the  suit,  and  was  ex- 
cluded from  testifying  by  the  proviso  to  the  above 
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Act,  which  declares  that  "this  Act  shall  not 
apply  to  actions  bj  or  against  execators,  admin- 
istrators, or  gruardians."  To  have  rendered  him 
competent  as  a  witness,  a  release  ought  to  have 
been  tendered  him  by  the  defendant  No  release 
was  tendered. 

C.  A.  V. 
March  24.    Rule  absolute 


C.  P.  No.  3  April  7, 1877. 

Harris  y.  Ooyett 
Want  of  knowledge  by  a  party  that  his  case  is  on 

the  list  for  trial — His  duty  to  keep  his  counsel 

informed  of  his  address. 

Rule  to  open  judgment  and  let  defendant  into 
a  defence. 

This  was  an  appeal  by  the  defendant  from  an 
alderman's  judgment  in  an  action  of  trover  and 
conversion.  The  depositions  showed,  inter  alia, 
that  the  defendant  had  not  been  notiOed  by  her 
counsel  of  the  time  of  trial,  and  when  the  case 
was  called,  she  being  absent  from  Court,  the 
judgment  was  affirmed ;  that  the  first  notice  she 
received  thereof  was  when  execution  was  issued. 
Tacts  relied  on  as  a  defence  were  also  shown. 

A  letter  from  her  counsel  was  read,  in  which 
he  stated  that  he  did  not  iinow  her  residence,  and 
was  therefore  unable  to  notify  her. 

Jefferson,  for  the  rule,  argued  that  this  was  a 
proper  case  for  the  exercise  of  the  discretion  of 
the  Court  If  this  rule  is  discharged,  the  defend- 
ant will  be  liable,  from  the  nature  of  the  action, 
to  imprisonment,  which,  under  the  facts  appear- 
ing by  the  depositions,  would  be  an  injustice. 

Kratz,  contra. 

The  Court.  If  a  client  fails  to  keep  his  at- 
torney advised  of  his  residence,  how  can  the  at- 
torney be  said  to  be  responsible  for  the  conse- 
quences ? 

Rule  discharged. 


0.  P.  No.  4.  April  14,  1877. 

Thompson  v.  Buckley. 

ConsHtulional  law — Act  of  2Sd  of  3Iarch,  1877 
(Stay  Law)  declared  constitutional  under  the 
ruling  in  Chadwick  v.  Moore  (8  W.  &  S.  49) 
— Said  Act  applicable  to  cases  in  which  un- 
executed writs  of  vend,  exp,  were  in  the  hands 
of  the  sheriff  at  the  time  of  its  passage — De- 
mand by  the  debtor  for  appraisement  neces- 
sary in  cases  of  levy  upon  personal  property, 
but  not  in  cases  of  levy  on  real  estate — De- 
fendant may  claim  benefit  of  Act  at  any  time 
before  acknowledgment  of  sheriff^ s  deed — 
Present  Act  compared  urilh  the  Slay  Law  of 
16  July,  1842. 
Rule  to  set  aside  sherififs  sale. 
On  Feb.  20tb,  1877,  an  aVmsfifa.  was  issued 


and  real  estate  belonging  to  the  defendant  levied 
on  and  condemned.  March  21st,  a  vend.  exp. 
was  issued,  and  the  property  advertised  to  be  sold 
April  2, 1877.  On  March  23d,  an  Act  of  Assem- 
bly allowing  d  stay  of  execution  where  the  prop- 
erty levied  upon  did  not  sell  for  two-thirds  of  its 
appraised  value,  and  requiring  the  sheriff  to  ap- 
praise property  before  sale,  was  approved  by  the 
Governor. 

The  first  section  of  said  Act  provides,  inter 
alia,  "that  in  all  cases  where  lands,  tenements, 
or  hereditaments  have  been  or  hereafter  shall  bo 
levied  on  by  virtue  of  any  writ  of  fieri  facias  or 
other  writ  of  execution,  and  an  inquest  of  six 
men,  summoned  by  the  sheriff  or  coroner  of  any 
of  the  cities  and  counties,  agreeably  to  the  exist- 
ing laws  of  this  Commonwealth,  shall  find  that 
the  rents,  issues,  and  profits  of  such  property  are 
not  sufficient  beyond  all  reprisals  within  the  space 
of  seven  years  to  satisfy  the  damages  and  costs," 
it  should  be  the  duty  of  the  sheriff  to  summon  a 
jury  of  six  men  to  appraise  the  property,  etc 
The  second  section  provides  as  follows : — 
"  That  in  all  cases  where  lands,  tenements,  or 
hereditaments,  have  been  heretofore  levied  upon 
and  condemned  or  extended,  or  that  hereafter 
may  be  extended  in  virtue  of  any  writ  of  fieri 
facias,  and  in  all  cases  where  any  lands,  tene- 
ments, or  hereditaments,  have  been  or  hereafter 
shall'be  seized  or  levied  on  by  virtue  of  any  writ 
of  levari  facias,  it  shall  be  the  duty  of  the 
sheriff  or  coroner  before  exposing  the  said  prop- 
erty to  sale,  pursuant  to  any  writ  for  that  pur- 
pose issued,  or  in  pursuance  of  such  writ  of  levari 
facias,  to  summon  six  good  and  lawful  men  of 
his  bailiwick,  who,  being  sworn  or  affirmed,  shall 
go  upon  the  premises  and  make  a  true  valuation 
or  appraisement  of  such  property  as  directed  by 
the  first  section  of  this  Act" 
.  On  April  2d,  before  the  sale,  a  rule  to  show 
cause  why  the  property  should  not  be  valued 
and  appraised  was  obtained  by  the  defendant,  but, 
no  notice  being  given  to  the  sheriff,  the  sale  pro- 
ceeded. On  April  7th  the  present  rule  was  taken. 
A.  31.  Beitler  and  Jas,  Alcorn,  for  the  rule. 
The  Act  of  March  23,  1877,  is  obligatory  on 
the  sheriff. 

Gordon  v,  Gr<»en,  34  Leg.  Int.  134. 
This  Act  is  similar  to  the  Act  of  16  July,  1842, 
held  constitutional  in — 

Chadwick  w.  Moore,  8  W.  &  S.  49.     See  also— 

Evans  ».  Montgomery,  4  W.  &  S.  218. 

Satterlee  r.  Matthewson,  16  S.  &  U.  ICO. 

0.iult*8  Appeal,  9  Casey,  94. 

Billroeyerv.  Kvans,  4  Wp.  H27. 

Satterlee  v.  Mattheirson,  2  1\  t.  380. 

Coukey  v.  Hart,  4  Kern.  22. 

Van  Rens^selaer  ».  Snyder,  3  Id.  299. 

Kent's  Com.,  vol.  i.  419. 

Penrose  v.  Canal  Co.,  6  Sm.  46. 
TK  K  Staake  and  T,  J.  Diehl,  contra. 
The  writs  were  in  the  bauds  of  the  shorlff 
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before  the  ai)proval  of  the  Act.     The  defendant 
foj  makinp^  no  demand  acquiesced  in  the  sale. 
Crowell  V,  Meoonkej,  5  Barr,  168. 

A  jury  of  twelve  men  held  an  inquisition  and 
CO  demned  the  property.  Under  the  new  Act  it 
became  necessary  to  have  a  second  inquisition 
made  by  six  men.  We  submit  that,  the  property 
havinj^  been  condemned  under  the  Act  of  1836, 
the  Act  of  1877  does  not  apply. 

T.  J.  Barger^  for  the  sheriff. 

The  Act  alludes  to  a  condemnation  by  a  jury  of 
six  men.  It  would  seem,  therefore,  to  be  confined 
in  its  operation  to  those  counties  where  it  is  the 
practice  to  hold  an  inquisition  by  a  jury  of  six 
men,  and  does  not  apply  to  the  city  of  Philadel- 
phia, where  it  has  always  been  the  practice  to 
sammon  a  jury  of  twelve  men. 

C.  A.  V. 

April  21.  The  Court.  The  late  Act  of  As- 
sembly *'  to  repruhite  Stay  of  Executions  in  certain 
cases,  approved  March  23,  1877,  is  almost  a  lit- 
eral copy  of  the  Act  of  16th  of  July,  1842  (P.  L. 
407).  Each  of  these  acts  consists  of  five  sections, 
and,  with  slight  differences,  the  provisions  and  the 
very  language  of  the  two  Acts  are  the  same.  The 
chief  points  of  difference  are  the  following : — 

Under  the  Act  of  1842,  the  inquest  of  twelve 
which  was  summoned  to  condemn  or  extend  the 
real  estate  was  directed  to  value  and  appraise  it,' 
and  if  no  condemnation  was  necessary  the  sheriff 
was  commanded  to  summon  an  inquest  of  twelve 
good  and  lawful  men  to  value  and  appraise  the 
property. 

The  Act  of  1877  requires  the  appraisement  to 
be  made  after  condemnation  by  a  jury  of  six  men, 
and  where  no  condemnation  is  necessary,  the  six 
men  who  are  to  make  the  appraisement  must  be 
freeholders.  The  Act  of  1877  requires  the  in- 
quest to  go  upon  the  premises  to  make  the  ap- 
praisement That  was  not  required  by  the  Act 
of  1842. 

The  provision  at  the  end  of  the  3d  section  of 
the  Act  of  1877,  requiring  sei*urity  from  the  de- 
fendant, where  life  estates  and  terras  for  years  are 
levied  upon,  was  not  in  the  Act  of  1842. 

The  provision  in  the  4th  section  of  the  Act  of 
1877,  authorizing  the  entering  up  of  the  bond 
given  by  the  defendant  for  the  restoration  of  per- 
sonal property  at  the  expiration  of  the  stay,  and 
declaring  it  to  be  a  lien,  was  not  in  the  Act  of 
1842. 

The  conditions  (designated  in  the  5th  section 
of  each  Act)  uyon  which  the  defendant  is  to  be 
entitled  to  a  stay  of  execution  against  real  estate 
are  more  stringent  in  the  Act  of  1877  than  in  the 
Act  of  1842. 

Finally,  the  proviso  in  the  5th  section  of  the 
Act  of  1877  exempting  from  the  operation  of  the 
Act  claims  for  labor,  and  interest  on  moneys  due 
to  the  estates  of  decedents,  widows,  or  minors,] 
was  not  in  the  Act  of  1842. 
Vol.  III.— 36 


Eicept  in  the  particulars  which  I  have  desig- 
nated, the  two  Acta  are  precisely  the  same. 

The  Supreme  Court  in  the  case  of  Chadwick  v, 
Moore  (8  W.  &  S.  49),  upon  solemn  argument, 
and  after  great  deliberation,  held  the  Act  of  1842 
to  be  constitutional;  Chief  Justice  Gibson  de- 
livering the  opinion  of  the  Court,  in  which  (not, 
however,  without  the  expression  of  some  doubt 
and  much  dissatisfaction  with  the  distinctions 
upon  which  he  rested  the  grounds  of  his  decision) 
he  held  that,  while  an  absolute  denial,  or  an  in- 
definite postponement,  of  execution,  would  bo 
clearly  a  violation  of  the  Constitution,  yet  that  a 
reasonable  temporary  suspension  of  execution  is 
not,  and  that  it  is  not  incompetent  for  the  Legis- 
lature, by  laws  enacting  such  temporary  suspcn 
sion,  to  relieve  the  public  from  the  pressure  of 
sudden  distress  occasioned  by  a  general  sacrifice 
of  property.  That  the  task  of  reconciling  such 
an  act  with  the  imperative  prohibition  by  the 
Constitution  directed  against  all  legislation  im- 
pairing the  obligation  of  contracts,  was  by  no 
means  a  light  one,  and  that  the  clear  and  vigor- 
ous intellect  of  the  Chief  Justice  did  not  repose 
with  complete  satisfaction  upon  the  results  of  his 
own  reasoning,  must  be  apparent  to  any  one  who 
will  attentively  consider  the  opinion.  Neverthe- 
less, the  decision  that  the  Act  of  1842  was  con- 
stitutional was  the  unanimous  judgment  of  the 
Supreme  Court,  and  is  absolutely  binding  upon 
all  subordinate  tribunals.  If  that  Act  was  consti- 
tutional, the  Act  of  1877  is  undoubtedly  constitu- 
tional, for  the  principle  upon  which  both  Acts  rest 
is  the  same. 

It  was  urged  upon  the  argument  that,  inasmuch 
as  the  first  section  of  the  Act  awards  the  inquest 
of  valuation  wherever  there  has  been,  or  may 
hereafter  be,  a  condemnation  by  an  inquest  of  six 
men,  and  as  we  had  in  this  county  at  the  time  of 
the  condemnation  of  this  property  no  inquest  of 
six  men  for  any  such  purpose,  and  as  this  pro- 
perty was  never  condemned  by  any  inquest  so 
constituted,  the  Act  could  not  apply  to  the  pre- 
sent case.  But  this  is  altogether  hypercritical. 
Whether  the  effect  of  the  words  used  is  to  substi- 
tute six  jurors  for  twelve  in  an  inquest  for  con- 
demnation, we  are  not  now  to  decide.  If  the 
defendant's  right  depended  upon  the  first  section 
alone,  we  should  be  obliged,  upon  the  soundest 
princii)lcs  of  interpretation,  to  hold  that  he  is 
entitled  to  the  remedy,  for,  in  considering  a 
statute,  the  law  respects  the  effect  and  substance 
of  the  matter,  and  not  every  aicety  of  form  or 
circumstance.  lie  who  considers  merely  the  letter 
of  an  instrument  goes  but  skin  deep  into  its  mean- 
ing. It  is  a  general  rule  that  cases  without  the 
letter,  if  within  the  mischief,  should  have  remedy. 
(4  Bac.  Ab.  648.)  Nay,  words  shall  sometimes 
be  expounded  against  the  letter,  in  order  to  main- 
tain the  iuteut     (19  Via.  619,  1  BL  Com.  01.) 
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Bat  IndependeDt  of  these  considerations  the  second 
section  of  the  Act  requires  a  valaation  and  ap- 
praisement in  all  cases  where  lands  have  been 
levied  on  and  condemned. 

Nor  is  it  necessary  that  the  defendant  shoald 
demand  the  appraisement  of  his  real  estate  in 
order  to  impose  upon  the  sheriff  the  duty  of  hold- 
ing the  inquest  for  those  purposes.  By  the  ex- 
press words  of  the  Act  it  is  his  duty  to  summon 
the  inquest  for  valuation  and  appraisements  be- 
fore exposing  the  property  to  sale.  To  sell  with- 
out it  would  be  a  gross  irregularity,  for  which  the 
ftlieriff  would  be  responsible  to  the  defendant, 
although  it  might  not  affect  the  title  of  a  pur- 
chaser at  the  ^ale.  (Crowell  u  M^econkey,  5 
Barr,  168.) 

A  different  rule  is  applicable  to  personal  pro- 
perty, for  by  the  fourth  section  the  sheriff  is  not 
bound  to  have  personal  property  appraised  unless 
ii  shall  be  requested  by  the  debtor;  and  this  qua- 
lification relative  to  personal  property,  and  its 
omission  in  the  section  relating  to  real  estate, 
show  conclusively  that,  where  real  estate  is  levied 
upon,  an  appraisement  must  always  be  made  be- 
fore the  sale,  unless,  indeed,  the  stay  has  been 
expressly  waived  by  the  debtor.  (Billmeyer  u 
Evans,  4  Wright,  R.  324.) 

That  the  act  is  applicable  to  cases  in  which 
there  were  unexecuted  writs  of  vendilioni  exponas 
in  the  sheriff's  hands  at  the  time  of  its  passage, 
admits  of  no  doubt,  in  view  of  the  language  of 
the  second  section.  The  defendant  is  in  time  in 
claiming  the  benefit  of  the  Act,  having  made  his 
claim  before  the  acknowledgment  of  the  sheriff's 
deed.  The  sherifi^s  sale  must  therefore  be  set 
aside  in  order  that  the  appraisement  may  be  made. 

Rule  absolute. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4.  City  v.  Scott  Marcu  i9. 1877. 
Municipal  tax  claim — Scire  facias  to  revive  lien 
of — Prosecution  of  scire  facias — A  scire  fa- 
cias sur  iax  claim  must  be  prosecuted  to  judg- 
ment within  five  years  of  the  issue  of  the  scire 
facias,  in  order  to  preserve  the  lien  of  the 
claim. 

Rule  for  a  new  trial  and  motion  in  arrest  of 
judgment 

The  city  of  Philadelphia  filed  a  claim  for  taxes 
March  16,  1871.  A  set  fa.  was  Issued  Novem- 
ber 1,  1871,  and  returned  ''nihil  habef  De- 
cember 1,  1871,  an  alias  sci.fa,  was  issued,  and 
returned  "served."  Pleas  were  then  filed  and 
issue  joined.  October  31,  1876,  a  sci.fa.  to  re- 
vive the  lien  was  issued.  January  11,  1877,  the 
case  was  tried,  and  a  verdict  rendered  fur  the 
plaintiff  fjr  $2132.78 


(7.  Meyer,  for  the  rule. 

A  sci.fa,  to  revive  cannot  issue  on  a  pending 
sci,  fa.  Therefore  the  third  sci,  fa.  must  be 
predicated  either  upon  the  municipal  claim  or  a 
judgment.  No  judgment  has  been  obtained,  and 
more  than  five  years  had  elapsed  since  the  filing 
of  the  municipal  claim,  when  the  third  sci.fa. 
issued.  It  is,  therefore,  an  iudependent  writ,  un- 
warranted, and  of  no  effect 

-Act  of  June  16, 1836,  §  24,  Pnrd.  Dig.  1036. 
Act  of  April  16, 1845,  §  2,  W.  1089. 

Unless  the  sci.fa.  (or  alias,  as  is  the  case 
here)  be  duly  prosecuted  to  judgment,  the  lien  on 
which  it  issues  will  not  be  preserved. 
Ward  V.  Patterson,  10  Wr.  372. 
Vitrj  V.  DaucI,  3  R.  14. 

Due  prosecution  is  within  five  years  from  the 
issue  of  the  writ. 

SiWerthorn  v.  Townsend,  1  Wr.  263. 
Hood's  Appeal,  1  Sm.  204. 
Meason's  Estate,  4  W.  844. 

J.  S,  Powell  showed  cause. 

The  third  sci.fa.  was  not  an  independent  writ 
or  an  abandonment,  for  it  was  of  the  same  term 
and  number  as  the  others,  and  referred  to  the 
original  sci.fa.  and  the  lien. 

[Bbiqqs,  J.  Abandonment  means  laches. 
You  must  obtain  judgment  within  five  years  from 
the  exit  of  the  writ,  and  then  you  may  issue  a 
id.  fa.  to  revive  that  judgment] 

The  authorities  quoted  in  favor  of  the  rule  all 
refer  to  sci.  fas.  issued  to  revive  judgments,  not 
to  sci.  fas.  sur  municipal  or  mechanics'  liens. 

[BaiQQS,  J.  Under  Hunter  v.  Lanning  (26 
Sm.  25)  there  is  no  distinction.] 

[Thayeb,  J.  I  agree  with  Judge  Brtoos  that 
the  same  principle  applies  as  to  the  due  prosecu- 
tion of  sci.  fas.  to  revive  judgments  and  sci.  fas. 
sur  mechanics'  or  municipal  liens  (citing  Hershey 
V.  Shenk,  8  Sm.  385).] 

The  third  sci.  fa.  is  justified  by  long  practice, 
and  is  for  the  purpose  of  giving  notice  to  third 
parties.     The  rule  of  lis  pendens  applies. 

[Elcock,  J.  But  yon  issued  a  new  writ  in- 
stead of  prosecuting  the  old  writ  to  judgment. 
If  it  were  connected  wiih  the  original  writ,  it  was 
merely  Apluries."] 

[Thayer,  P.  J.  If  a  judgment  be  entered,  it 
roust  be  on  the  alias,  not  on  the  third  writ  All 
the  pleas  relate  to  the  old  writ.] 

C.  A.  V. 

March  31,  1877.  The  Court.  The  verdict 
in  this  case  was  obtained  on  the  eleventh  day  of 
January,  1877,  upon  an  alias  scire  facias  issued 
upon  a  claim  for  taxes  registered  on  the  sixteenth 
day  of  March,  1871,  against  a  lot  of  ground  at 
Fifteenth  and  Columbia  Avenue,  being  five  years, 
one  month,  and  twenty-five  days  after  the  writ  of 
alios  scire  facias  was  issued. 

The  first  section  of  the  Act  of  the  11  th  March, 
1846  (Drighily's  Digest,  10S6),  provides  that 
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"  All  registered  taxes,  as  aforesaid,  shall  cease  to 
bo  a  lien  after  the  expiration  of  five  years  from 
the  first  day  of  January  in  the  year  snccecding 
that  in  which  they  became  dae,  nnless  salt  be 
brought  to  recover  the  same,  as  it  now  is  or  may 
be  provided  by  law  for  the  recovery  of  the  same, 
and  duly  proceeded  in  to  judgment."  The  second 
section  of  said  Act  gives  a  remedy  upon  such 
claims  by  writ  of  scire  facias,  as  in  the  case  of 
mechanics'  claims.  And  by  the  Act  of  June  16, 
1836  (Brigbtly's  Digest,  1036),  for  remedy  upon 
mechanics'  claims,  it  is  provided  that — "The 
lien  of  every  such  debt  for  which  a  claim  has  been 
filed,  as  aforesaid,  shall  expire  at  the  end  of  five 
years  from  the  day  on  which  such  claim  shall  have 
been  filed,  unless  the  cause  shall  be  revived  by 
scire  facias  in  the  manner  provided  by  law  in 
the  case  of  judgments." 

It  follows,  from  these  Acts  of  Assembly,  that 
the  same  time  is  given  the  plaintiff  to  obtain 
judgment  upon  his  writ  of  alia^  scire  facias,  as 
is  given  to  prosecute  to  judgment  a  like  writ  to 
continue  the  lien  of  a  judgment,  and  this,  by  the 
very  terms  of  the  Act  of  the  twenty-sixth  of 
March,  182t  (Bright  Dig.  820),  and  the  adjudi- 
cations thereupon,  is  limited  to  five  years  from  the 
time  of  issuing  the  scire  facias,  (In  re  Ful- 
ton's Estate,  1  P.  F.  Sm.  204 ;  Meason's  Estete,  4 
Watts,  344 ;  Silverthorn  v,  Townsend,  1  Wright, 
263;  Ward  u  Patterson,  10  Wright,  372;  Her- 
shey  V.  Shenk,  8  P.  F.  Sm.  384 ;  Hunter  v.  Lan- 
ning,  26  P.  F.  Sm.  25.) 

It  therefore  follows  that  the  plaintiff's  scire 
facias  has  not,  in  the  language  of  the  Act  of 
the  eleventh  of  March,  1846,  been  "duly  pro- 
ceeded in  to  judgment."  And  this  notwithstand- 
ing the  plaintiff  caused  a  scire  facias  to  revive 
the  lien  to  be  issued  October  31st,  18T6.  It  is  not 
))retended  that  this  writ  was  a  pluries.  Indeed,  it 
could  not  be ;  for,  as  the  alias  was  duly  served, 
there  was  no  legal  requirement  in  the  case  which 
a  pluries  could'  answer.  Regarding  it,  then,  as 
an  independent  writ,  as  it  was  held  under  like 
circumstances  in  Meason's  Estate  (4  W.  341),  it 
was  an  abandonment  of  the  scire  facias  pre- 
viously issued,  and  in  this  view  there  was  no 
lien  to  revive,  as  the  lien  had  already  expired  on 
the  sixteenth  of  March  preceding.  Viewed  in 
either  aspect,  the  presentment  is  alike  fatal  to 
the  plaintiff's  case. 

We  therefore  order  that  the  rule  for  a  new  trial 
be  discharged,  and  that  judgment  on  the  verdict 
be  arrested. 

Judgment  arrested. 

Opinion  by  Baiaas,  J. 


0.  P.  No.  4  April  14, 1877. 

Harberry  v.  Freno. 
Practice — No  appearance  by  defendant — Decla- 

ration  and  rule  to  plead  jfiled  after  return-day 

— Judgment  for  want  of  a  plea,  when  set  aside 

-^Defendant  put  on  terms  to  appear  and  plead, 

Bule  to  open  and  set  aside  judgment. 

This  was  an  action  of  trespass.  The  writ  was 
returned  "  served,"  but  no  appearance  was  entered 
by  the  defendant.  The  plaintiff  after  the  return- 
day  filed  a  declaration  and  a  rule  to  plead,  and 
served  the  same  personally  on  the  defendant. 
Eleven  days  after  the  filing  of  the  narr.  judgment 
was  entered  against  the  defendant  for  want  of  a 
plea.  Subsequently  writs  of  fi,  fa.  and  ca,  sa. 
were  taken  out. 

John  Cadwalader,  Jr,,  for  the  rule. 

No  declaration  having  been  filed  before  the 
return-day,  no  judgment  could  have  been  taken 
for  want  of  appearance. 

Foreman  v.  Sohrioon,  8  W.  &  S.  43. 
Deniiison  r.  Leeoh,  9  Barr,  164. 
Black  V,  Johns,  18  Sm.  83. 

No  appearance  having  been  entered,  the  defen- 
dant was  not  in  Court,  and  could  not  be  ruled  to 
plead,  and  therefore  a  judgment  against  him  for 
want  of  a  plea  was  irregular. 

The  facts  set  forth  in  the  affidavit  on  which 
the  rule  was  granted  show  a  good  defence. 

O.  F.  B.  Collins,  contra. 

The  Court  was  of  opinion  that  the  judgment 
was  not  irregular,  but,  on  consideration  of  the 
affidavit  as  to  merits,  made  the  rule  absolute,  on 
condition  that  the  defendant  immediately  appear 
and  plead  issuably. 


C.  P.  No.4.  Stokes  V.  Harrison.  Mar.  17,1877. 
Legal  tender — Oround-rent  payable  in  "current 
silver  money  of  the  United  States^^ — Coinage 
under  Act  of  Congress  of  Jan.  18,  1837 — 
Tender  made  in  silver  coin  of  the  denomina- 
tion of  five  and  ten  cents  each  coined  before 
the  2lst  of  Feb.  1853. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Covenant  on  a  ground-rent  deed  created  in 
1806,  covenanting  for  payment  in  current  silver 
money  of  the  United  States.  The  affidavit  set 
forth  a  tender  of  "  current  silver  money  of  the 
United  States,  in  silver  coins  of  the  denomination 
of  five  and  ten  cents  each,  all  coined  at  the  mint 
of  the  United  States  before  the  21st  day  of  Feb- 
ruary, 1853." 

A.  L.  Wilson  (with  whom  was  John  O.  John- 
son), for  the  rule,  cited — 

Manle  v.  Stokes,  3  Weekly  Notes,  373. 
N.  II.  Sharpless,  contra,  contended  that  the 
tender  was  a  good  one,  that  the  coins  under  Act 
of  Congress  of  January   18,  1837,  were  legal 
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tender  of  payment  according  to  their  nominal 
value  for  any  sums  whatever,  that  they  were  still 
ill  circolation  as  "  current  silver  money  of  the 
United  States/'  and  that  they  were  not  demone- 
tized by  sabseqaent  Acts  of  Congress  of  1853 
and  1873. 

The  majority  of  the  Court  were  of  opinion 
that  this  case  was  ruled  by  the  late  decision  of 
the  Supreme  Court  (Maule  v.  Stokes,  cited  supra). 

Kule  absolute. 


C.P.No.4.  Collins  V.J.  P.  ff  Toole.  March  5. 
Affidavit  of  defence  law — Book  entries  in  which 
defendants  first  name  is  omitted  insufficient 
to  sustain  a  judgment  for  want  of  affidavit — 
A  defective  entry  cannot  be  cured  by  an  aver- 
ment, 

Bule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  following  copy  of  book  entries  and  aver- 
ment was  filed : — 

OTOOLE. 
1873. .  Sept.  9,  To  3  bags  oysters    .        •        .    $6  75 
"  "  Expressage         .        .        .      1  75 

etc.  etc. 

$55  25 
"And  the  plaintiff  avers  that  the  said  O'Toole  ajrainst 
whom  the  said  charges  are  made  is  the  said  John  F. 
O'Toole,  defendant  herein"  .  .  .  etc. 

The  affidavit,  inter  alia,  suggested  that  the 
copy  filed  is  not  such  as  to  warrant  judgment 
under  the  affidavit  of  defence  act. 

N.  Keim,  for  rule.  The  copy  filed  is  a  true 
copy  of  the  book  account,  where  the  defendant  is 
named  simply  "O'Toole."  The  averment  puts 
upon  the  defendant  the  burden  of  saying  whether 
he  was  or  was  not  the  party. 

[Elcock,  J.  You  cannot  cure  a  bad  entry  by 
an  averment.] 

W.  Eartmanf  contra. 

This  is  not  such  an  entry  as  would  be  submit- 
ted to  a  jury,  and  is  not  cured  by  an  averment. 

C.  A.  V. 

March  15.     Rule  discharged. 


Oxp\)m^*  ©xiurt 


Jan.  18, 1877. 
Buckingham's  Estate. 
Orphans^  Court  practice — Depositions — Evi- 
dence before  examiner — Testimony  will  not 
be  received  upon  depositions  where  it  could  be 
taken  before  an  examiner — Bute  XIL  of  Or- 
phans^ Court, 

Sur  exception  of  trustee  to  rule  entered  by  pe- 
titioner to  take  depositions. 


The  Orphans'  Court  docket  showed  the  follow- 
ing entries : — 

Nov.  11, 1876.  Snr  petition,  citation  awarded,  di- 
rected to  William  Doane,  executor,  to  file  aocoaut. 
Answer  filed. 

Deo.  2.  8ar  supplemental  petition,  citation  award- 
ed, directed  to  William  Duane,  trustee,  to  file  an  ac- 
count, returnable  Dec.  16.     Answer  filed. 

Dec.  23.  Rule  entered  to  take  depositions  on  behalf 
of  petitioner  on  eight  days'  notice. 

The  counsel  for  the  trustee  applied  to  the 
Court,  upon  the  exhibition  of  the  above  record,  to 
vacate  the  rule  entered  to  take  depositions  on  be- 
half of  petitioner,  and  appoint  an  examiner  to 
take  proofs  on  petition,  answer,  and  replication. 

Chas,  Henry  Hart,  for  trustee. 

This  rule  to  take  depositions  was  entered  under 
Rule  XIL,  Sec.  6,  of  the  Orphans'  Court  This 
rule  applies  to  witnesses  and  depositions  ou 
audits,  and  Sec.  5  is,  by  its  terms,  expressly 
"subject,  nevertheless,  in  all  other  respects  to 
the  existing  rules  and  regulations;"  it  is,  there- 
fore, subject  to  Sec.  3  of  the  same  Rule,  which 
provides  that  no  deposition  taken  under  a  rule  of 
Court  shall  be  rend  in  evidence,  unless  the  party 
cannot  be  produced  to  testify  upon  subpoena. 

The  proceedings  before  the  Orphans'  Court 
are  upon  petition,  answer,  and  replication,  by 
analogy  to  the  practice  in  equity,  this   Court 
being,  within   the  limits  of  its  jurisdiction,  a 
Court  of  eqaity,  proceeding  substantially  accord- 
ing to  the  forms  and  rules  of  chancery  practice. 
Dnndaa's  Appeal,  14  Bm.  332. 
Woodward's  Appeal,  2  Wr.  328, 
Looniis  V,  Loomis,  3  Casey,  236. 
Shollenberger's  Appeal,  9  H.  340. 

Depositions  are  but  secondary  eyidence,  and 
can  be  used  only  when  witness  cannot  be  pro- 
duced. 

1  Greenleaf  s  Evidence,  321,  324. 
Haupt  V,  lienninger,  1  Wr.  140. 
Stiles  et  al,  v,  Bradford,  4  Rawle,  400. 

Depositions  taken  on  the  pending  rule  would 
not  be  part  of  the  record. 

Brown  v.  School  Directors,  6  H.  78. 

The  Act  of  March  29,  lb32  (Purd.  Dig.  1106, 
pi.  27,  and  1109,  pi.  48),  provides  how  testimony 
shall  be  taken  in  the  Orphans'  Court  in  support 
of  petitions,  and  Carbart's  Estate  (1  Weeklt 
Notes,  85)  is  a  decision  of  this  Court  upon  the 
practice  in  such  cases. 

J,  J.  Ward,  contra. 

March  31.  The  Court  vacated  the  rule  en- 
tered to  take  depositions,  and  appointed  an  ex- 
aminer. 

(No  opinion. 
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Seyfert*8  Estate.  Feb.  20, 1877. 
Testamentary  trustees — Removal  of— Incompa- 
tibility of  dispositions  sufficient  ground  for 
removal  when  the  interests  of  a  cestui  que 
trust  may  suffer — Petitioning  trustee  removed 
as  well  as  respondent, 

Siir  petition  of  Louisa  E.  Sejfert,  widow  of 
the  decedent,  and  co-executrix  and  co-trustee  of 
above  estate  with  Henrj  Knauff,  in  which  petition 
Theodore  H.  Seyfert,  Emma  G.  Sejfert,  and 
Maria  L.  Seyfert,  also  joined,  they  being  all  the 
parties  in  interest  in  said  estate. 

The  petition  set  forth  that  the  decedent's  entire 
estate  was  devised  in  trust  for  the  afore- mentioned 
petitioners,  but  that  the  said  Henry  Knauff  is  in 
no  manner  interested  in  the  said  estate,  except  in 
liis  fiduciary  capacity  as  executor  and  trustee,  and 
is  an  entire  stranger  to  the  blood  of  the  decedent, 
and  that  during  the  past  ten  years  there  has  been 
a  want  of  congeniality  and  concert  of  action  be- 
tween himself  and  his  co-trustee,  which  has  led 
to  expense  and  litigation. 

The  petition  further  set  forth  that  the  said 
Henry  Knauff  has  in  his  possession  certain 
ground-rents  of  above  estate,  nearly  all  of  which 
are  prompt  paying,  also  $4500  in  coupon  bonds  ; 
that  the  payments  of  income  to  the  cestuis  que 
trustent  are  very  irregularly  made,  and  often  in 
the  individual  checks  of  Knauff.  The  petition 
also  alleged  a  disregard  of  an  order  of  Court  for 
a  reinvestment ;  and  that  a  balance  due  the  peti- 
tioners under  an  adjudication  of  this  Court  of  his 
account  to  Jan.  1,  1876,  made  in  July,  1876,  has 
only  recently  been  paid  and  settled,  which  was 
only  done  in  pursuance  of  a  rule  granted  to  show 
cause  why  an  attachment  should  not  issue  to  com- 
pel him  to  obey  the  order  of  this  Court.  The 
petition  also  averred  general  mismanagement  and 
wasting  of  the  estate,  and  prayed  for  the  appoint- 
ment of  Wm.  H.  Peters  and  Theodore  II.  Seyfert 
(one  of  the  cestuis  (fUe  trustent),  in  the  place  and 
etead  of  Louisa  E.  Seyfert  and  Henry  Knauff. 

The  answer  set  forth  that  the  respondent  had 
for  many  years  enjoyed  the  confidence  and  inti- 
macy of  the  decedent,  denied  the  charges  of  the 
petiiioners  in  toto^  and  referred  to  the  opinion  of 
the  late  Orphans'  Court,  quoted  below,  in  which 
Ludlow,  J.,  said  that  the  same  argument  which 
would  oblige  "the  Court  to  remove  the  one, 
would  also  compel  the  discharge  of  the  other." 
Jerome  Carty,  for  the  petitioners. 
TF.  H.  SlaakCf  contra. 

March  3.  The  Court.  The  opinion  of  Lud- 
xow,  J.,  reported  in  9  Phila.  Rep.  320,  thus  con- 
cludes :  "  The  difficulty  in  this  case  we  conceive 
does  not  arise  from  any  want  of  honesty  or 
capacity,  but  from  peculiarities  of  character  upon 
one  side,  and  a  rather  hasty  and  suspicious  temper 
upon  the  other.  Would  it  not  be  well  to  attempt 
to  modify  the  one  and  control  the  other  ?    The 


interests  of  the  estate  demand  a  careful  consider^ 
ation  of  this  question,  for  the  time  may  arrive 
when,  by  the  substitution  of  other  trustees,  we 
may  be  obliged  to  introduce  into  the  management 
of  the  estate  those  whose  characters  and  tempers 
will  not  be  the  subject  of  judicial  criticism." 

The  petition  and  answer  satisfy  us  that  the 
time  thus  preconceived  has  come.  It  is  therefore 
considered,  adjudged,  and  decreed  that  Louisa  E. 
Seyfert  and  Henry  Knauff  be  dismissed  and  re- 
moved from  their  offices  as  trustees  of  the  estate 
of  John  H.  Seyfert,  deceased,  and  it  is  ordered 
that  they  each  file  thefr  account  before  the  24th 
day  of  March  next,  and  that  in  default  of  the 
nomination  by  petition  on  the  part  of  the  cestuis 
que  trustent,  on  or  before  March  24,  1877,  an 
appointment  of  a  new  trustee  be  made  by  the 
Court. 

Opinion  by  D wight,  J. 


U.  §i).  Bmtxict  ®ourt— 

April  20,  1877.  The  Court  adopted  the  fol- 
lowing Rule  of  practice. 

In  all  cases  in  Admiralty  in  which  depositions 
have  been  taken,  each  party  shall  furnish  to  the 
Court,  at  or  before  the  commencement  of  the 
hearing,  a  printed  or  written  statement  of  facts 
and  points  of  law;  and  in  case  of  appeal,  such 
statement  shall  be  certified  to  the  Court  of  Appeal 


March  16, 1877. 
Sheppard  v.  Philadelphia  Bntohers'  Ice  Co. 

Jurisdiction — Liability  of  consignee  for 
damages  in  the  nature  of  demurrage. 

Sur  exceptions  to  commissioner's  report. 

Sheppard  and  others,  owners  of  the  schooner 
Curtis  Tilton  and  other  vessels,  filed  several 
libels  against  the  Butchers'  Ice  Company  for 
damage  in  the  nature  of  demurrage  caused,  as  was 
alleged,  by  the  neglect  of  the  company  to  unload 
their  vessels  promptly. 

The  cargoes  had  been  shipped  in  Maine  con- 
signed to  the  Ice  Company,  as  owners,  at  Phila- 
delphia. The  bills  of  lading  stipulated  for  the 
jlelivery  of  the  ice  to  the  company  at  the  Christian 
St.  wharf,  on  the  river  Schuylkill  in  said  city, 
the  consignee  to  pay  freight.  No  demurrage 
clause  was  inserted. 

The  libels  alleged  that  the  Curtis  Tilton 
arrived  at  Philadelphia  on  May  29ih,  1876,  at 
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Christian  St  wharf,  with  her  cargo  aboard;  that 
the  company  accepted  the  cargo  and  commenced 
to  receive  the  ice,  but  detained  the  yessel  till  the 
15th  day  of  June,  by  reason  of  which  the  libel- 
lants  suffered  damages,  etc. 

The  answer  alleged  that  there  was  no  impro- 
per delay  in  unloading;  that  when  libellants' 
vessel  arrived,  there  were  other  vessels  occupying 
the  wharf,  which  compelled  the  libellants'  vessels 
to  await  their  turn,  which  they  did,  and  that  the 
masters  well  knew  when  they  shipped  the  cargo, 
that  this  would  probably  be  the  case ;  that  there 
was  no  liability  on  the  pirt  of  respondents,  be- 
cause the  bill  of  lading  stipulated  only  for  the 
payment  of  freight  and  nothing  more. 

At  the  hearing  of  the  cause,  on  January  12, 
1877,  the  Court  (Cadwaladke,  J.)  said:  In 
these  cases  the  impression  of  the  Court,  after 
the  reading  of  the  papers  and  proof,  is  that 
the  respective  libellants  are  entitled  to  decrees 
in  their  favor.  But  if  so,  it  will  be  necessary  to 
ascertain  the  damages  in  every  case  by  a  commis- 
sioner; .  .  .  therefore,  Edward  F.  Pugh, 
Esq.,  is  commissioned  to  inquire  and  report  what 
damages  in  every  one  of  the  cases  ought  to  be 
assessed  if  the  libellant  is  entitled  to  recover,  and 
to  report  specifically  any  proposition  of  law  or 
fact  which  may  be  material  on  the  question  of 
the  right  to  recover. 

On  February  23,  1877,  the  commissioner  re- 
ported as  follows : — 

(1)  The  actions  were  properly  brought  in  the 
Court  of  Admiralty;  no  authorities  requiring 
them  to  be  brought  at  law. 

(2)  While  it  is  true  that  demurrage  eo  nomine 
is  never  payable  unless  expressly  stipulated 
(Robertson  v.  Bethune,  3  Johns.  Bicp.  342) ;  yet 
damages  for  detention,  in  the  nature  of  demur- 
rage, may  be  recovered  (Horn  v,  Beususan,  9 
Carr.  &  Payne,  709). 

(3)  The  libels  were  properly  filed  in  the  names 
of  the  owners  of  the  vessels,  and  not  in  those  of 
the  masters  (Evans  u  Foster,  1  Barn.  &  Aid. 
118 ;  Brounker  v.  Scott,  4  Taunton,  1)  ;  but  the 
authority  of  the  master  to  use  the  owners'  names 
will  be  implied. 

(4)  When  the  bill  of  lading  has  in  it  a  demur- 
rage clause,  the  consignee  accepting  the  cargo  is 
responsible  for  the  payment  of  the  demurrage, 
according  to  the  terms  of  the  bill  of  lading;  or 
if  the  charter  party  stipulates  for  demurrage  and 
the  stipulation  is  referred  to  in  the  bill  of  lading, 

^  he  is  responsible.  (Jesson  v.  Solly,  4  Taunt.  52 ; 
Wap:ener  v.  Smith,  28  Eng.  L.  &  Eq.  356; 
Falkenburg  u  Clark,  16  Amer.  L.  Regis.  N.  S. 
90) ;  even  if  he  had  no  actual  notice  of  the  ar> 
rival  of  the  vessel  (Harmon  v,  Clark,  4  Camp- 
bell, 159). 

But  he  is  not  liable  for  demurrage  eo  nomine 
if  the  bill  of  lading  contain  no  provision  for  its 


payment,  even  if  he  accept  the  cargo.  (Gage  v. 
Morse,  12  Allen,  410 ;  seealso  Young  v.  Moeller, 
5  El.  &  B.  755;  Chappel  v.  Comfort,  10  C.  B. 
N.  S.  802.)  Nor  is  he  liable  when  the  ^elay 
was  not  from  hxn  own  default.  (Smith  v.  Sive- 
king,  30  Eng.  L.  &  Eq.  389,  affirmed  5  El.  &  B. 
945 ;  Rodgers  v.  Forresters,  2  Campbell,  483.) 

The  consignee,  merely  as  such,  is  not  liable 
for  damages  for  detention  where  no  demurrage 
or  lay  days  are  mentioned  or  referred  to  in  the 
bill  of  lading.  (Abbott  on  Ship.  221 ;  Sprague 
V.  West,  1  Abbott's  Adm.  R.  654;  Gage  v. 
Morse,  12  Allen,  410;  Donaldson  v,  McDowell, 
1  Holmes,  292.)  But  when  the  consignee  is  the 
owner  of  the  cargo,  there  is  an  implied  agree- 
rnent  that  he  will  provide  for  its  discharge  within 
a  reasonable  time,  and  he  must  explain  delay. 
(Cross  V.  Beard,  26  New  York,  85.)  Especially 
if  he  be  in  reality  (thongh  not  in  name)  the 
freighter.  (Sprague  v.  West,  supra;  Donaldson 
V.  McDowell,  1  Holmes,  292;  The  Hyperion,  T 
Amer.  L.  Rev.  457 ;  Clendaniel  v,  Tuckerman, 
17  Barbour,  190  ;  Cross  v.  Beard,  26  New  York, 
85;  The  Woodbine,  1  Law  Times,  N.  S.  200; 
Falkenburg  v.  Clark,  16  Amer.  L.  Regis.  N.  S. 
90.)  The  burden  of  proof  that  the  detention 
was  reasonable  lies  upon  the  respondents,  and 
being  the  real  freighters  and  owners,  and  having 
detained  the  vessels  a  longer  time  than  was 
reasonable,  they  should  be  held  responsible. 

(5)  The  proper  measure  of  damages  is  the  gross 
freight  which  the  vessels  would  have  earned, 
under  ordinary  circumstances  and  in  their  usual 
course  of  employment,  from  the  time  when  they 
ought  to  have  been  discharged  to  the  time  when 
the  discharge  was  actually  completed ;  deducting 
the  amount  which  would  have  been  expended  in 
earning  the  freight.  (The  Steamer  Narragansett, 
Olcott,  395 ;  Sprague  u  West,  1  Abbott's  Adm. 
R.  554;  Vantine  v.  The  Lake,  2  Wall  Jr.  58; 
Swift  V.  Brownell,  1  Holmes,  467 ;  Williamson 
V,  Barrett,  13  Howard,  110;  Jolly  v.  Terre  Haute 
Bridge  Co.,  6  McLean,  248 ;  The  Cayuga,  2 
Benedict  C.  C.  125;  The  Corier  Maritim,  1 
Cht.,Rob.  287;  The  Gazelle,  2  W.  Rob.  279; 
Talbbt  V.  Janson,  3  Dallas,  133 ;  The  Apollou, 
9  Wheat.  363.) 

In  the  present  cases,  where  the  crews  were 
discharged,  the  wages  which  would  have  been 
paid  them  and  the  amount  of  their  board  are 
deducted.  In  all  the  cases,  the  port  charges 
and  the  amounts  which  would  have  been  paid 
for  discharging  a  cargo  are  also  deducted.  Sub- 
ject to  these  deductions  the  libellants  are  allowed 
the  gross  freight  which  they  would  have  earned  in 
the  carriage  of  a  cargo  of  coal  from  Philadelphia 
to  Boston,  that  being  their  usual  employment. 

To  this  report  the  respondents  filed  exceptions. 

H.  B.  Freeman,  for  exceptants, 

if.  jR.  JSdmundSf  contra. 
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March  16.  Tub  Court  (Cadwalader,  J.)- 
Exceptions  dismissed  and  decree  for  libellants 
according  to  the  above  report. 


m.  S.  Mi^ixitt  e<jurt— 


Nov.  10,  187G. 
Betmold  &  Cox  v.  Oate  Vein  Coal  Co. 
Same  v.  Fisher. 
Affidavit  of  defence  law — Averment  filed  with 
copy  of  instrument — Function  and  scope  of 
averment  in  such  case — Semble,  that  the  two- 
term  rule,  based  upon  the  old  Pennsylvania 
pra^ticCf  may  be  acted  upon  in  a  case  not 
within  the  affidavit  of  defence  law — Practice, 
(Note. — Origin  and  development  of  affidavit 
of  defence  law). 

Motion  to  set  aside  judgment 
Judgment  in  this  case  had  been  entered  by  de- 
fault, for  want  of  an  afiBdavit  of  defence,  upon 
copy  filed  of  an  agreement  in  writing,  whereby 
the  company  defendant  agreed  to  ship  and  con- 
sign to  plaintiffs,  within  a  specified  time,  a  cer- 
tain quantity  of  coal  to  be  sold  by  them  at  a  cer- 
tain commission.  The  plain  tiffs  were  to  make 
advances  on  such  shipments,  a  bond  of  indemnity 
being  given  to  secure  them  against  loss,  of  which 
a  copy  was  also  filed.  With  these  copies  plain- 
tiffs filed  an  averment  that  the  agreement  had 
not  been  performed,  whereby  the  plaintiffs  were 
entitled  to  judgment  for  the  amount  of  commis- 
sions upon  the  sales  of  the  coal  which  should 
have  been  shipped ;  and  also  for  a  balance  due  on 
account  of  advances,  as  shown  by  a  copy  of  book 
entries  filed  therewith. 

An  affidavit  was  filed  by  defendant  denying 
breach  of  the  agreement,  and  averring  that  the 
copies  filed,  with  the  averments,  were  not  such  as 
to  entitle  plaintiffs  to  judgment  under  the  affida- 
vit of  defence  law. 

Dallas,  for  the  plaintiffs. 
Judgment  is  asked  upon  the  copies  of  the 
agreement  and  the  bond  of  suretyship,  and  not 
upon  the  copy  of  book  account,  which  latter  is 
filed  with  the  above  instruments  merely  as  an 
averment  to  liquidate  the  plaintiffs'  claim,  and  to 
assist  the  clerk  in  assessing  the  damages. 
Frank  v,  Magulre,  6  Wright,  81. 
F.  W,  Hughes,  for  the  defendants. 
Breach  of  the  agreement  is  alleged  in  general 
terms.     The  instruments  of  writing  upon  which 


suit  is  brought  are  for  the  payment  of  money  at 
a  future  time,  the  consideration  being  executory, 
and  the  demand  is  for  damages  for  the  breach  of 
agreement,  dependent  upon  facts  dehors  the  re- 
cord. They  are  not  within  the  affidavit  of  de- 
fence law. 

Montgomery  v,  Johnson,  1  Miles,  324. 

Bank  v.  BlakiBton,  2  Id.  358. 

Commonwealth,  etc.,  v,  Hofifman,  24  Sm.  105. 

The  Court.  Judgment  would  be  granted 
upon  the  copies  as  filed,  if  it  were  not  for  the 
fack  that  the  copies  of  the  book  entries,  filed  to 
assist  the  assessment  of  damages,  tend  to  extend 
and  not  to  limit  the  claim,  as  shown  by  the  copies 
of  the  instruments  of  writing.  Such  a  purpose 
is  not  within  the  rule  allowing  averments  to  be 
filed  with  copies  of  instruments. 

Judgment  in  each  case  vacated  without  preju- 
dice to  the  right  of  the  plaintiff  to  move  for 
judgment,  in  accordance  with  the  practice  under 
the  old  second  term  rule,  for  default  of  affidavits 
alleging  defence,  and  the  amount  thereof;  but 
defendants  have  leave  to  file  such  affidavit  in 
each  casa 

Oral  opinion  by  Cadwalader,  J. 

The  following  order  was  entered  of  record  : — 
"  And  now,  to  wit,  this  15th  day  of  November, 
A.D.  1876,  the  Court  orders  the  judgments  to 
be  vacated  as  having  been  unadvisedly  entered, 
but  without  prejudice  to  any  right  of  the  plain- 
tiffs to  move  for  judgment  for  want  of  an  affidavit 
of  defence  under  the  rule  and  practice  which  is  in 
that  behalf  independent  of  the  statute  law  of  the 
State." 

[The  practice  of  taking  Judgment  by  defanit  for 
want  of  an  affidavit  of  defence  originated  in  the  Sn- 
preme  Court,  in  1796,  under  an  agreement  signed  hy 
all  the  attorneys  except  two,  and  entered  among  the 
records  of  said  Court.  As  it  is  believed  that  this 
doonment  is  not  to  be  found  in  print,  it  is  here  in- 
serted, via. : — 

"  It  is  agreed  by  the  attomejrs  practising  in  the  Su- 
preme Conrt  of  Pennsylvania,  that,  in  all  actions  now 
depending  or  which  shall  hereafter  be  instituted  i:i 
the  same  Court,  either  by  original  process  or  hy  re- 
moval from  any  inferior  Courts,  the  defendant's  attor- 
ney shall  confess  judgment  to  the  plaintiff  at  the  third 
Court  [here  follow  certain  provisions  as  to  staj  of 
execution]  unless  the  defendant,  or  some  person  for 
him  or  her,  shall  make  affidavit,  at  or  before  tlia 
second  term,  that,  to  the  best  of  his  knowledge  au<l 
belief,  there  is  a  jnst  defence,  in  whole  or  in  part,  in 
the  same  cause,  and  if  the  defence  is  to  part  only, 
then  the  defendant's  attorney  shall  confess  Jndgment 
to  the  plaintiff  (if  the  plaintiff's  attorney  will  accei  t 
the  same  in  fall  satisfaction  of  his  demand)  for  so 
mnch  as  shall  be  acknowledged  to  be  due  to  the 
plaintiff  in  the  said  cause. 

Witness  oar  hands  this  eleventh  day  of  September, 
1795. 

Cha.  neatly,  Jac.  Bankson, 

BenJ.  R.  Morgan,  BenJ.  Chew,  Jr., 
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Jos.  Thomas, 

Robt.  Porter, 

Samson  Levy, 

John  Caldwel, 

Juo.  Wells, 

Robert  Henry  Dnnkio, 

Juo.  Hallowell, 

Jared  Ingersoll, 

Alex*r  Wilcocks, 

£dw.  Tilghman, 

Moses  Levy, 

Jos.  B.  McKean, 

A.  J.  Dallas, 

Peter  S.  Du  Ponceau, 

Jasper  Moylah, 

John  D.  Coxe, 

W.  Rawle. 


Wm.  Moore  Smith, 
Charles  Swift, 
John  F.  Mifflin, 
Wm.  Tilghman, 
William  H.  Tod, 
W.  Br  in  ton, 
Jno.  Read,  Jr., 
Rioh'd  Lake, 
James  Gibson, 
Adam  Gordon, 
Walter  Franklin, 
Joseph  Hopkinson, 
Thos.  W.  Tallman, 
Thos.  Armstrong, 
J.  W.  Condy, 
M.  Eeppele, 
Juo.  R.  Smith.*' 


(Entered  in  Appearance  Docket,  Supreme  Court, 
September  Term,  17.5,  p.  G28-9.) 

This  agreement  was  also  entered  as  a  rule  of  the 
Supreme  Court,  under  date  of  Sept.  11,  1795  (MS. 
Book  of  Rules  of  Supreme  Court,  Rule  60,  p.  39),  but 
it  was  not  enforced  against  the  two  attorneys  who  re- 
fused to  sign  it,  and  who  neither  gave  nor  took  judg- 
ments under  it. 

A  modification  of  the  rule  (permitting  the  plaintiflf 
to  direct  that  judgment  by  default  for  want  of  an 
affidavit  of  defeuce  should  be  entered  as  of  course) 
was  afterwards  adopted  by  the  Supreme  and  Circuit 
Courts  in  1799 ;  and  a  further  modification  was  adopted 
by  the  Court  of  Common  Pleas  in  1809.  (See  Vauatta 
V,  Anderson,  3  Binney,417.)  The  latter  rule  provided 
tiiat,  in  all  actions  of  debt  or  contract  where  special 
bail  was  not  required,  the  plaintifiT  might  direct  judg- 
ment to  be  taken  by  default,  at  any  time  after  the  fifth 
Monday  of  the  next  succeeding  term  to  which  the  pro- 
cess was  returnable,  unless  the  defendant  had  made 
an  affidavit,  and  previously  filed  the  same  in  the  pro- 
thonotary*s  office,  stating  that,  to  the  best  of  his  know- 
ledge and  belief,  there  was  a  just  defence,  in  whole  or 
in  part,  in  the  said  cause;  and,  if  the  defence  was  to 
part  only,  the  defendant  should  specify  the  sum  which 
he  admitted  was  due ;  provided  always  that  no  j  udg- 
meut  should  be  entered  by  virtue  of  this  rule  unless 
the  plaintiff  had  filed  a  declaration  during  the  term  to 
which  the  process  was  returnable.  In  actions  where 
special  bail  was  required,  if  the  plaintiff  filed  his  de- 
claration within  the  first  three  days  of  the  next  term 
after  special  bail  was  entered,  and  the  defendant  did 
not  make  an  affidavit  before  the  fifth  Monday  of  that 
ti-rm,  the  plaintiff  could  enter  j  ndgment. 

1  he  District  Court  of  Philadelphia  County  also,  after 
its  establishment  in  1811,adopted  a  similar  rule,  which 
provided  that  judgment  could  be  taken  at  the  third 
Monday  of  the  next  succeeding  term,  if  the  plaintiff 
had  filed  his  declaration  before  the  third  day  of  that 
term.  (Walker's  Court  Rules,  Ed.  E.  W.  Davis, 
1847.) 

The  remark  of  Rbad,  J.,  in  Sellers  v.  Burk  (11  Wr. 
350,  decided  in  1864),  that  the  provisions  of  the  Act 
of  1835,  and  its  supplements,  "giving  power  to  the 
Courts  in  this  county  to  enter  judgment  by  default 
for  want  of  an  affidavit  of  defence  in  certain  specified 
cases,  have,  in  a  great  meaturfiy  superseded  all  former 
rules  on  the  subject" — and  the  intimation  of  Cad- 
wALADER,  J.,  in  the  above-reported  case,  would  seem 
to  imply  that  the  old  practice  which  obtained  before 
the  Act  of  1835,'and  its  supplements,  may  still  be  in- 
voked in  oases  which,  though  not  within  the  Act, 
would  be  within  the  old  rule  of  Court.  It  is  believed 
that  in  the  U.  S.  Court  for  the  KasterU  District  of 
Pennsylvania  such  judgments  have  been  occaiiloually , 


granted,  probably  in  conformity  to  the  practice  in 
some  of  the  counties  comprising  that  district. 

It  would  seem,  however,  as  stated  in  1  Tr.  &  H.  Pr. 
368,  that  in  Philadelphia  County  "the  rules  of  Court 
which  preceded  these  statutes  have  now  been  re- 
pealed;" and  that  the  practice  is  now  entirely  regu- 
lated by  the  provisions  of  the  Act  of  28  March,  1835, 
sect.  2,  relating  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  and  its  supplement.  Act  of 
14  April,  1846,  relating  to  the  Court  of  Common  Pleas. 
The  latter  Court  in  Nov.  1 848,  repealed  i  ts  ru  le,  "  being 
of  opinion  that  it  was  sufficiently  supplied  by  the  Acts 
of  Assembly'*  (Walker's  Court  Rules,  Ed.  F.  C.  Phil- 
pot,  1860,  p.  14)  ;  and  the  District  Court,  in  1857,  by 
omitting  its  former  rule  on  the  subject  from  among 
those  adopted  and  published  in  that  year,  thereby  re- 
pealed it  under  an  order  of  January  3,  1857,  repealing 
all  rules  not  then  re-announoed.  (Walker's  Court 
Rules,  Ed.  E.  T.  Chase,  1857.) 

The  Cou?  t  of  Nisi  Prins,  which  was  established  ander 
Act  of  26  July,  1842,  was  empowered  under  the  pro- 
visions of  that  Act  to  enter  judgment  by  default  for 
want  of  an  affidavit  of  defence,  as  under  the  Act  of  28 
March,  1835,  and  its  supplements;  and  it  would  ap- 
pear that  it  did  not  establish  a  practice  by  rule  of 
Court  similar  to  that  uuder  the  second-term  rale,  or 
like  that  which  had  been  in  force  in  any  of  the  other 
courts  prior  to  the  Act  of  28  March,  1835.  (See  Rules 
adopted  January  15, 1849 :  Walker's  Court  Rules,  Ed. 
1857,  p.  99 ;  New  Court  Rules,  Ed.  Davis  &  Sim»son, 
1870,  p.  248.) 

The  United  States  Circuit  Court  made  its  practice 
oonformable  to  that  of  the  Nisi  Prins  by  a  rule  adopted 
January  10, 1861  (New  Court  Rules,  p.  353).  By  Act 
of  Congress  of  June  1, 1872  (Rev.  SUt.,  §  914),  it  is 
provided  that  the  practice  of  the  United  States  Courts, 
in  civil  causes,  shall  conform  to  that  existing  in  the 
Courts  of  the  State  in  which  such  United  States  Courts 
are  held. 

It  may  be  added  that  the  Act  of  21  March,  1806  (4 
Sm.  L.  326,  P.  L.  561),  to  regulate  arbitrations  and 
proceedings  in  courts  of  justice,  provided  that,  in  all 
suits  for  the  recovery  of  any  debt  founded  on  a  verbal 
promise  or  a  book  account,  the  plaintiff  should  file  a 
statement  of  his  demand  on  the  third  day  of  the  term 
to  which  the  process  was  returnable ;  and  the  defend- 
ant at  least  twenty  days  before  the  nextsucoeeding 
term  should  file  a  statement  of  account,  if  any,  against 
the  demand,  and  particularly  stating  what  was  justly 
due.  It  was  the  practice  uuder  this  Act  to  take  judg- 
ment by  default  for  want  of  a  counter-statement  as  of 
a  plea ;  and  if  instead  of  a  specific  statement  a  formal 
plea  was  entered,  as  payment,  the  cause  was  at  issue. 
An  **  affidavit  of  defence,"  however,  was  not  required. 
(3  Penua.  Blackstono,  p.  205.) 

Numerous  special  Acts  of  Assembly  have  been 
passed  extending  tho  Philadelphia  affidavit  of  defeuce 
law  to  other  oounties  of  the  State  (Purd.  Dig.  1165, 
note^);  and  in  others  it  has  been  adopted,  with  oi 
without  modification,  by  role  of  Court.  Chief  Justice 
Black  remarked,  in  Lord  v.  Ocean  Bank  (8  Harris, 
387),  that  ''the  only  regret  of  those  who  are  well  in- 
formed on  the  subject  is,  that  it  is  not  universally 
adopted  in  all  the  courts  of  the  State."  The  power  of 
a  Court,  in  the  absence  of  a  statutory  provision,  to 
make  and  enforce  such  a  rule,  has  not  been  seriously 
doubted  since  Vanatta  v.  Anderson  (3  Bin.  417). 
Several  subsequent  cases,  in  which  the  power  of 
County  Courts  to  make  similar  rules  has  been  sus- 
tained,  are  referred  to  in  Linn's  Analytical  Index,  and 
Landis's  Supplement,  under  the  case  of  Vanatta  v, 
Anderson.  W.  W.  C] 
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(Landlord  and  Tenant), 

825. 
(Venue),  866. 
(Crimes),  230. 
(Landlord  and  Tenant), 

825. 
(Partition),  177. 
(Landlord  and  Tenant), 

65. 
(Landlord  and  Tenant), 

825. 
(Jury),  280. 
(Railroads),  89. 
(Taxes),  29. 
(Municipal  Claims),  88. 
(Eridence),     83,      ICl, 

181,    205,    206,    210, 

213,  497. 
(Taxes),  29. 
(Municipal  Claim!>),  418. 
(Partnership),  886. 
(Eridence),  181. 
(Venue),  467. 
(Municipal  Claims), 

885. 
(Amendment),  8 
(Amendment),  865. 
(Laborer's  Lien),  248. 
(Cminont  Domain),  221. 
(Insurance),  858. 
(Elections),  168. 
(Affidarit  of  Defence), 

492. 
(Elections),  165. 
(Municipal  Corpora- 
tions), 898,  422. 
(Writ  of  Error),  485. 


ACCORD  AND  SATISFACTION.  An  accord 
is  not  good  withuut  satisfaction,  and  when  a  dispute  is 
to  be  settled  by  mutual  performances,  either  party,  who 
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ACCORD  AND  SATISFACTION— 6Vm/inu«i/. 
desires  to  set  up  such  sd  Dgi-eemeut  ad  a  defeaoe  to  the 
original  oaase  of  actioD,  must  be  prepared  to  prore 
either  performaDce  or  a  tender  of  perlormanoe  on  his 
part.     Weichart  v.  Honk.     ASS 

ACTION.  Change  of  cause  of.  What  amend- 
ment allowable  under  Act  of  May  10,  1871.  See  Amend- 
mHT  (b),     Tatbam  v.  Ramey.     8. 

ADVANCEMENT.  Statute  of  limitations  does 
Dot  bar  any  instrument  which  in  reality  represents  an 
advancement  See  Dboidints*  Estates  (A).  Pillings' 
Appeal.     252. 

ADVERSE  POSSESSION.  Some  clear,  posi- 
iive,  and  uuequivocul  act  is  necebsary  to  give  an  adverse 
character  to  a  possession  originally  subservient  to  the 
title  of  the  owner.     Cadwalader  t».  A  pp.     1 

APPIDAVIT  OP  DEPENCE  LAW.  (a) 
Oenerally.  In  a  sci.  fa.  against  an  executor  or  admin- 
istrator to  revive  a  judgment  against  a  decedent,  judg- 
ment on  the  sci.  fa.  cannot  be  taken  for  want  of  an 
affidavit  of  defence.     Seymour  v  Hubert.     42-^. 

(b)  VTliat  is  a  snffloient  inatmment  within  the 
Act.  The  exemplification  of  the  record  of  a  judgment 
of  Court  of  another  State.     Power  v,  Winsor.     800. 

A  copy,  if  in  form  it  appears  to  be  a  copy  of  a  book  of 
original  entries,  although  it  be  styled  **copy  of  book 
account"    Loucheim  r.  Becker.     449. 

To  a  copy  of  original  book  entries  for  goods  sold  and 
delivered  was  added  an  item  ''cash  paid,  draft  returned, 
$300,"  to  counterbalance  a  credit  given  the  defendant 
of  a  draft,  which  was  subsequently  returned  unpaid: 
held,  not  to  vitiate  the  copy  as  one  of  ''original  entries." 
Binswanger  v.  Fisher.     840. 

It  is  a  question  of  grave  doubt  whether  a  replevin 
bond  is  an  instrument  within  the  affidavit  of  defence 
law.     Sands  v,  Fritf.     681. 

(c)  What  is  a  snfflcient  affidavit  of  defence. 
In  au  aoiion  against  M.  and  three  others,  ''traOiiigas 
the  C.  S.  &  M.  Co.,  and  also  as  B.  &  W.,"for  goods  sold 
and  delivered,  M.  filed  an  affidavit  of  defence  denying 
that  he  was  a  partner  in  the  firm  of  B.  &  W. ;  and  that 
the  goods,  charged  in  the  copy  filed  to  the  C.  S.  &  M. 
Co.,  of  which  he  was  a  member,  had  not  been  purchased 
by  them,  nor  by  any  one  authorixed  to  purchase  for 
them,  but  by  B.  &  W.,  which  last  firm  was  in  debt  to 
the  C.  S.  &  M.  Co. :  held  (reversing  the  Court  below) 
that  this  affidavit  was  sufficient.  Martien  v,  Mauheim. 
10. 

In  a  suit  on  a  mortgage,  payable  in  one  year  from  its 
date,  an  affidavit  of  defence  set  out  that  the  defendant, 
a  woman,  had  agreed  to  give  the  mortgage  upon  the 
express  understanding  that  it  should  be  drawn  payable 
in  three  years ;  that,  at  the  time  of  her  signing  it,  seeing 
that  it  was  drawn  for  one  year,  she  renionatrated  with 
the  plaintiff,  whereupon  he  assured  her  that,  if  she 
signed,  the  mortgage  should  run  for  three  years,  and 
payment  of  the  principal  should  not  be  enforced  until 
the  expiration  of  that  time :  held  (reversing  the  Court 
below)  to  be  sufficient.     Lipplncott  v.  Whitman.     813. 

In  an  action  upon  a  promissoiy  note,  the  affidavit  of 
defence  set  oat  a  valid  defence  against  the  party  from 
whom  the  plaintiff  received  the  note,  and  proceeded 
'*  the  affiant  avers,  expects  to  be  able  to  prove,"  and 
show  on  the  trial  of  the  oause,  that  the  plaintiff  is  not 
the  owner  and  bolder  for  value,  but  that  the  same  was 
handed  biro  for  the  purpose  of  debarring  the  defendant 
from  a  valid  defence:  held  (reversing  the  Court  below), 
that  the  phrase  **  avers,  expects  to  be  able  to  prove," 
was  legally  DO  weaker  than  the  usual  phrase  **  verily 
believes,  etc.;"  and  that  the  affidavit  was  suffioient. 
Moeck  V.  Little.    841. 

In  a  scire  facias  to  revive  a  judgment  originally 
obtained  on  a  promissory  note,  the  affidavit  set  oat  that 


APPIDAVIT  OP  DEPENCE  ImAVI— Continued. 
iuhad  been  paid  by  illegal  and  usurious  interest:  held 
(reversing  the  Court  below)  to  be  sufficient.  Seymour 
V.  Hubert     428. 

See  Partnirhhip.     Hart  e.  Eelley.    886. 

(d)  "What  insnfflcieBt.  In  an  action  for  work  and 
labor  done,  an  affidavit  alleging  as  a  set-off  that  the 
work  was  not  done  in  the  time  agreed  upon,  must  set 
out  with  particularity  the  items  of  damage,  and  the  time 
within  which  the  work  should  have  been  done.  Louc- 
heim e.  Becker.     449. 

In  an  action  upon  a  note  for  goods  sold  and  delivered, 
an  affidavit  alleging  as  a  set-off  that  the  plniniiff-', 
auctioneers,  had  failed  to  deliver  goods  subsequently 
knocked  down  to  the  defendant,  although  he  had  ten- 
dered in  payment  therefor  his  note  for  the  price  of  tl  e 
same ;  there  being  a  continuing  offer  from  the  plaintiffs 
to  the  defendant  to  sell  on  four  months'  credit,  snd  that, 
by  reason  of  the  non-delivery  of  these  goods,  the  defen- 
dant had  suffered  damage  greater  in  amount  than  the 
note  sued  upon :  held  (by  an  equally  divided  Court),  th:it 
the  affidavit  was  insufficient.     Hopple  v.  Bunting.    472. 

An  affidavit  of  defence  referring  to  a  matter  of  record 
should  set  it  out  ipsisimia  verbie,  or  by  a  prout  patet  per  re^ 
cordum.  In  an  action  upon  a  book  account,  the  affidavit 
set  up  that  the  same  account  had  been  sued  upon  in  a 
former  suit  between  the  same  parties,  together  with  a 
note,  and  the  plaintiff  took  judgment  in  the  former  case 
for  the  amount  of  the  note ;  and  that  the  balance  of  the 
plaintiff*s  claim  was  allowed  by  the  plaintiffs:  held  to 
be  vague  and  insufficient.     Richards  v,  Bisler.    485. 

In  an  action  on  a  bill  of  exchange  by  the  holder 
against  the  acceptor,  an  affidavit  containing  merely 
general  allegations  that  the  acceptance  was  procur«;d 
out  of  the  usual  course  of  business,  and  by  means  of 
false  statements,  is  insufficient.  It  should  have  stated 
facts  distinctly  to  show  how  the  acceptance  was  pro- 
cured and  what  false  statements  were  made.  Matthews 
V,  Long.     512. 

The  action  of  the  Court  below  in  discharging  a  rule 
for  Judgment  for  want  of  a  sufficient  affidavit  of  defence 
will  not  be  reviewed  when  the  affidavit  seems  to  disclose 
questions  of  fact  which  need  the  intervention  of  a  jury. 
City  of  Philadelphia  v.  P.  &  R.  R  R.  Co.     492. 

AGENT.  (a)Ezteiitofaathorit7.  The  powers 
of  the  substitute  of  an  attorney  in  fact  cease  upon  the 
death  of  such  attorney.  Lehigh  Nav.  Co.  v.  Mohr. 
822. 

Where  the  power  given  to  an  attorney  in  fact  is 
coupled  with  an  interest,  the  death  of  the  attorney  does 
not  revoke  the  power.     Lightner's  Appeal.     295. 

Although  an  agent  for  making  sales  and  collections 
has  no  authority  to  indorse  notes  for  discount  with  the 
name  of  his  principal,  if  the  principal  receive  and  appro- 
priate the  proceeds  of  such  discount,  such  action  wiil 
operate  as  a  ratification  of  the  unauthorized  act,  and  ren- 
der the  principal  liable  as  an  endorser.  Horter  v,  Silli- 
man.    405. 

Where  goods  are  consigned  on  condition  of  payment 
by  the  consignee  of  a  draft  drawn  on  him,  no  property 
in  the  goods  passes  to  the  latter  under  the  biU  of  lading 
until  the  payment  of  the  draft. 

Such  a  condition  will  be  inferred  fh>m  forwarding:, 
-with  the  bill  of  lading,  the  draft  drawn  on  the  consignee 
for  collection. 

If  the  consignee  take  the  goo  Is,  without  payment  of 
the  draft,  the  consignor  may  maintain  trover  for  them. 
Millar  v.  The  Ass'n.    480. 

See  Imsubakcb  (a).  Leonard  v,  Lebanon  Ins.  (^. 
527. 

(b)  UabiUty  o^  as  regards  third  parties.  An 
agent  of  a  corpuration  who  eui«:rs  into  a  contract  under 
his  hand  and  seal  is  iadividoally  liable  thereon,  althoogh 
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AQENT — Continued, 

be  is  named  agent,  and  the  contract  is  expressly  made 

for  the  benefit  of  the  corporation.     Quigley  v,  DeHaas, 

815. 

(o)  Service  of  saxninons  on.  See  Praotioi  (6). 
Lehigh  Vallej  Ins.  Co.  v.  Fuller,  7 ;  Liblong  v.  Kansas 
Ins.  Co.,  358. 

(d)  ResoiBsion  of  contract  "with.  See  Cohtraot 
(<).     Sei pel  r.  Trust  Co.     5o7 

ALDERMEN.    See  Appeal  from  Aldbrmah. 

ALTERATION  OF  WRITING.  The  question 
of  an  alleged  frauduitiut  alterutiou  in  the  date  of  a 
receipt  for  premium  upon  a  policy  of  insurance,  though 
supported  by  Tague  evidence  only,  should  be  submitted 
to  the  jury  especially  when  surrounding  circumstances 
tend  to  illustrate  the  issue.  Farmers'  Ins.  Co.  v.  Bair. 
126. 

AMENDMENT,  (a)  Addition  of  new  par- 
ties. The  statutes  relating  to  amendments  do  not 
authorize  the  addition  of  parties  to  a  suit  in  ejectment 
irho  are  not  connected  either  in  person  or  title  with  the 
original  parties  thereto. 

If,  in  the  discretion  of  the  Court  such  additional  par- 
ties are  introduced,  the  action  as  to  them  commences  only 
from  the  time  when  their  names  were  put  on  the  record 
80  that  no  rights  acquired  under  the  statute  of  limita- 
tions prior  to  such  amendment  can  be  affected.  Kille  v, 
Ege.    448. 

If  an  error  in  naming  the  party  is  technical,  as  if  an 
action  is  brought  in  the  name  of  an  assignee  for  the 
benefit  of  creditors  instead  of  the  assignor  as  legal  plain- 
tiff to  the  use  of  such  assignee,  an  amendment  of  the 
record  will  be  allowed  even  after  writ  of  error  taken. 
Shryock  v,  Bashore.     860. 

(b)  Change  of  cause  of  action.  The  Act  of  10 
May,  1871f  does  not  authorize  the  change  of  an  action 
of  dower  to  one  of  debt  for  arrears  of  interest  on  the 
agreed  Talue  of  the  demandant's  estate  in  the  realty  of 
her  hnsbnnd.     Tatbam  v.  Barney.     8. 

(c)  "When  not  allowed  because  of  delay. 
After  a  delay  of  fifteen  years  a  plaintiff  caunot  substitute 
special  counts  in  the  place  of  common  counts  for  the  pur- 
pose of  introducing  evidence  of  special  matter  which 
would  not  be  admissible  under  the  common  counts. 
Bricker  v.  DulL    254. 

An  amendment  of  a  defect  in  the  record  which  is 
cured  by  verdict  and  judgment  will  be  made  as  of  course 
in  the  Supreme  Court  after  writ  of  error  taken  ;  as  for 
example,  in  debt  on  a  bond  a  copy  of  the  bond  was  filed, 
but  no  declaration,  the  defendant  pleaded  nil  debet,  after 
trial  and  verdict  ond  judgment  for  the  plaintiff  the  defect 
was  cured.    Jones  v,  Preyer.    865. 

See  Elections  (c).    ^'elti*s  Case.     166. 

ANCILLARY  ADMINISTRATION.  See 
Dkokuents'  Estates  (c).     baldwin's  Appeal.     78. 

APPEAL  FROM  ALDERMAN.  Under  Land- 
lord and  Tenant  Act  of  Dec.  14,  1868,  must  be  supported 
by  an  affidavit  that  the  appeal  is  not  intended  for  delay. 
Carter  v.  Hess.    826. 

ARBITRATION,  (a)  Arbiter,  decision  o^ 
when  prerequisite  to  an  action.  When  in  a  con- 
tract an  arbiter  is  named  to  determine  whether  the 
work  contracted  for  is  done  in  accordance  with  its  pro- 
visions, a  decision  of  such  arbiter  upon  the  sufficiency 
of  the  work  is  a  iine  qua  non  to  an  action  for  the  price 
unless  such  decision  is  rendered  impossible  or  is  waived 
by  the  parties.    Quigley  v.  DeHaas.    816. 

(b)  "When  conclusive.  An  agreement  for  an 
arbitration  is  not  conclusive  unless  in  the  form  of  a 
definite  submission.     Weichart  v.  Hook.    488. 

The  award  of  a  referee  to  whom  certain  disputes  were 
submitted  is  conclusive  upon  the  parties  as  to  findings 
of  fact  except  in  oases  of  manliest  fraud  or  mistake. 


ARBITRATION— Co;i<m««/. 

But  an  award  against  one  who  was  not  a  party  to  the 
suit  is  so  palpably  erroneous  that  it  will  be  stricken  off 
as  against  such  third  party  as  surplusage.  DanviTl^, 
Hazleton,  etc.  R.  R.  Co.  v.  Ashtnn.     281. 

ASSIGNMENT  FOR  THE  BENEFIT  OF 
CREDITORS.  An  assignment  for  the  benefit  of 
creditors,  if  not  recorded  within  thirty  days,  is  void. 
Creditors  are  not  debarred  from  levying  upon  the  pro- 
perty of  their  debtor,  which  passed  into  the  hands  of 
assignees,  who  have  expended  a  large  amount  of  their 
own  money  on  the  property,  because  of  having  signed 
an  agreement  providing  for  such  assignment,  but  which 
also  recited  that  it  should  be  signed  by  all  the  creditors 
unless  all  have  signed,  or  unless  knowledge  of  the  action 
of  the  assignees  had  been  given  to  the  creditors.  Lane's 
Appeal.     879. 

See  Debtor  ahd  Ckxditok  (d).  Bair  &  Shenk's 
Appeal.     81. 

ASSUMPSIT.  An  action  for  money  had  and  re- 
ceived is  maiutainable  against  a  broker  for  improper 
charges  of  extra  interest  in  carrying  stocks  for  the  plain- 
tiff.    Wagner  v.  Peterson.     844. 

Assumpsit  is  not  the  proper  action  to  sue  for  the 
value  of  chattels  seized  under  a  claim  of  right  and  with- 
out fraud,  where  there  has  been  no  conversion  of  the 
chattels  into  money,  and  no  circumstances  from  which 
the  law  would  imply  such  conversion  or  imply  a  contract 
to  pay  their  value.  Bethlehem  v.  Perseverance  Fire  Co. 
104. 

ATTO  RNE7  AND  CLIENT.  An  attorney  who 
receives  a  claim  to  be  forwarded  for  collection  to  a  dis- 
tance is  responsible  for  the  embezzlement  of  the  pro- 
ceeds collected  by  his  correspondent,  and  if  upon  inqui- 
ries made  by  the  owner  of  the  claim,  such  attorney 
replies  it  is  uncollectible,  such  reply  will  prevent  the 
running  of  the  statute  of  limitations,  even  though  he  has 
no  knowledge  of  the  fraud  of  his  correspondent.  Mor- 
gan V.  Tener.     398. 

When  one  of  two  partners  of  a  firm  of  attorneys 
receives  money  belonging  to  clients,  but  gives  no  notice 
of  the  receipt,  and  then  leaves  the  neighborhood,  ami 
the  other  partner  who  continues  the  business,  but  has  no 
knowledge  of  the  receipt  of  the  money,  coniiuually 
informs  the  clients  that  the  claim  is  uncollectible,  such 
conduct  will  prevent  the  running  of  the  statute  of  limi- 
tations against  the  firm.     Wickersham  v.  Lee.     400. 

An  asuignment  of  a  debt  does  not  carry  with  it  to  such 
assignee  the  right  of  action  against  an  attorney,  tbrough 
whose  negligence  the  means  of  collecting  the  debt  have 
become  unavilable.     Morris  t>.  McCullough.     857. 

ATTORNEY  IN  FACT.  See  Aoxnt.  Lehigh 
Nav.  Co.  V,  Mohr.    822. 

ATTORNEY*  S   COMMISSION.  See   Dxcs- 

DEMTs'   Estates   (d)   {e).     Price's  Estate.  820;    See 

MoBTOAOB  (c).  Faulkner  v,  Wilson.  889.  Pbactiob 
(o).     Schmidt  &  Friday's  Appeal.    282. 

AUDIT.  Costs  of,  how  apportioned.  See  Deos- 
DEMTs'  EsTATXS  (e),     Pricc's  Estate.     820. 

AUDITOR.  Practice  before.  Absence  of  coun- 
sel.    See  Pbactiob  (yj.     Cupely'd  Appeal.     145. 

Power  of.  See  Pabtmebship  (</).  Bogue's  Appeal. 
266. 

BAILBIENT.  The  receipt  by  a  bailee  of  a  notice 
forbidding  him  to  deliver  up  goods  placed  in  his  hands 
by  his  principal,  where  the  sender  of  such  notice  pre- 
sents no  evidence  or  claim  of  title,  does  not  justify  the 
bailee  in  refusing  to  deliver  the  goods  to  his  principal  or 
in  demanding  a  bond  of  indemnity  as  a  condition  of  such 
delivery.  If,  after  a  refusal  to  deliver,  the  goods  are 
lost,  the  bidlee  is  responsible  for  their  value,  irrespective 
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BAILMENT—  Continued, 

of  the  qaestion  of  negligence  in  bin  oftre  of  them.    Sas- 

qnebanna  Boom  Co.  v.  Rogers.    478. 

See  Nkoltorncb. 

BANKRl^TCnr.  (a)  Frandnlant  prefer- 
ence, what  oonstitutee.  The  signing  of  an  ugree- 
ment  for  an  amicable  revival  of  a  Judgment  by  an  insol- 
Tent  debtor  is  not  a  flrandnlent  preference  irithin  the 
punriew  of  the  Bankmpt  Act.     Kemmerer  v.  Tool.     69. 

(b)  Of  partnership,  effect  o^  on  suing  capa- 
oity  of  members  of  firm,  iiie  tiring  of  a  pecitiou  bj 
a  member  of  a  firm  prayiug  that  the  firm  be  adjadicated 
▼oluntarj  bankrapts  does  not  bar  the  other  members  of 
the  firm  firom  bringing  salt  on  individual  claims  before  an 
adjudication.     Booth  v.  Meyer.     1 96. 

(c)  Who  can  take  advantage  of  an  aot  ol  A 
debtor  of  a  State  bank  cannut  in  au  action  against  him 
by  the  assignees  of  the  bank  for  the  benefit  of  its  credl 
tors,  set  up  as  a  defence  to  such  action  that  the  deed  of 
assignment  was  in  contraTcntion  of  the  bankrupt  Act. 
Shryock  v.  Bashore.     860. 

In  an  action  for  breach  of  covenant  in  failing  to  pur- 
ohase  land,  the  Tendee  cannot  set  up  as  a  defence  to  such 
action  that  at  the  time  of  the  agreement  of  snle,  the 
Tender  was  insolvent,  for  the  purpose  of  showing  that  the 
title  might  have  been  impeached  by  an  assignee  in  bank- 
ruptcy, unless  he  show  that  the  agreement  of  sale  was 
entered  into  with  fraudulent  intent  by  the  Tender,  of 
which  intent  the  Tendee  had  knowledge.  Weaver  v. 
Ztmmermnn.     66. 

BENEFICIAL  ASSOCIATIONS.  See  Hus- 
BAUD  AMD  WiiTM.  iSerilu  Beueficiai  Attsociaiion  v.  March. 
55. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORT  NOTES,  (a)  Rights  of  holder.  Xu  an 
aciion  on  a  bill  of  exchange  by  the  holder  against  the 
acceptor,  an  affidavit  of  defence  containing  merely  gene- 
ral allegations  that  the  acceptance  was  procured  out  of 
the  usual  course  of  business  and  by  means  of  false  state- 
ment, is  insufficient     Matthews  v.  Long.    512. 

In  an  action  against  the  maker  by  an  endorser,  an  affi- 
daTit  of  defence  setting  out  facts  constituting  a  good 
defence  against  the  payee  is  sufficient  if  it  avers  that 
the  defendant  expects  to  be  able  to  prove  and  show  on 
the  trial  that  the  plaintiff  is  not  the  owner  and  holder  for 
Talue,  and  before  maturity  of  the  note  in  suit,  but  the 
same  was  handed  to  him  by  the  payee  for  the  purpose 
of  bringing  suit  and  debarring  the  maker  from  a  defence. 
Moeck  V,  Little.    841. 

The  holder  of  a  promissory  note  may  strike  off  an  ir- 
regular endorsement  through  which  he  has  not  derived 
title  placed  before  that  of  the  payee.  Band  v.  Dovey. 
S4d. 

(b)  Endorser,  UabiUty  of.  The  liability  of  an 
endurder  is  not  released  by  the  omission  of  an  actual 
protettt  of  the  note;  an  averment  filed  with  the  copy  of 
the  note  that  the  defendant  waived  notice,  if  not  denied 
in  the  affidavit  of  defence,  is  sufficient.  £by  v.  National 
Fire  Ins.  Co.     487. 

As  to  validity  of  note  dated  on  Sunday,  see  Bear  v, 
Trexler,  214  (note). 
See  AoBNT  (a)  Horter  v.  Silliman.  405.  Usury. 
BILL  OF  LADING'.  A  broker,  purchasing  goods 
for  his  principal,  can  pledge  the  bill  of  lading  therefor, 
for  the  payment  of  a  draft  drawn  on  the  principal,  as 
oons  gnee,  for  the  price  of  the  goods.  See  Aoimt  (a). 
Millar  v,  St.  Louis  Saving  Association.     480. 

BOOK  ENTRIES.  Entries  against  one  partner, 
when  evidence  again«t  firm.  See  EviDiiioc  (/).  Bear 
V.  Trexler.     214. 

BRIBER7.  See  Quo  Wabkanto.  Com*  th  v.  Walter. 
876. 

BXXRG'LART.  See  Crimes  {d),  BoUand  v.  Com- 
monwealih.    I^dO. 


CANALS.     Ownership  of  land  under.     See  Laho 
Law  (/>).     Wyoming  Coal  Co.  v.  Price.     224. 
CAPITAL  AND  INCOME.     What  is.     See 

DbCBDBMTs'  E8TATRS  (/). 

CERTIORARI,  (a)  In  road  cases.  The  dis- 
tinction between  a  certiorari  and  an  appeal  is  marked ; 
a  certiorari  brings  up  the  record  only,  and  upon  such  writ 
the  appellate  Court  can  look  merely  at  the  regularity  of 
the  proceedings. 

The  Act  of  28  March,  1829,  which  provided  that  no 
certiorari  shall  issue  to  the  Quarter  Sessions  of  Phila- 
delphia County  in  road  cases,  unless  upon  an  affidaTit  of 
the  party,  and  a  special  allocatur  by  the  Supreme  Court 
is  still  in  force.  Mcllvaine's  Appeal,  In  re  84th  Street. 
180. 

(b)  In  partition.  Although  a  certiorari  only  brings 
up  the  record,  if  upon  its  face  it  appears  that  the  Court 
have  taxed  an  excessive  counsel  fee  as  part  of  the  costs 
upon  a  manifestly  erroneous  interpretation  of  the  law, 
the  Court  will  gWe  all  the  effect  of  a  writ  of  error  to 
such  certiorari,  and  reTerse  the  Court  below  in  a  case 
where  no  adversary  rights  can  be  impaired,  and  it  af- 
fords the  only  means  of  averting  an  iujnstice.  Grubb 
V.  Grubb.     177. 

See  Lahdloro  ahd  Txnant  (r).  De  Coursoy  v.  Guar- 
antee Trust  Co.     65. 

CELARG-E  OF  COURT.  See  Errors  and  ap- 
peals (a),  (6).     Ins.  Co.  v.  Bair.     126. 

CHARITABLE  USE.  See  Corporatioh  («). 
Bethlehem  v.  Pe^^<everance  Fire  Co.    104. 

COLLECTION  AGENCT.  Liability  of,  to  em- 
ployer, bee  Attormkt  and  Client.  Wickersham  e. 
Lee.  400. 

COMMISSIONS.    See  Dboidents'  Estates  (d)» 
(e),  TRUSTKKa,  MuRfQAOB  (c),  Practice  (o). 
COMMON  PLEAS.    See  Courts  (b), 
CONSTITXTTION  OF  UNITED  STATES. 

Artidel.,  ^  10.     Contracu.     196. 
CONSTITUTION  OF  PENNSYLVANIA, 
Artioie  L,  {  17.  Contracts.     196. 
III.,  I  7.    Legisladon.    32. 
IIL,  ;  28.  Venue.    467. 
v.,  i  8.    Supreme  Court    288. 
VIH.,  2  8.    Elections.    477. 
YIII.,  I  9.     Elections.     376. 

IX.,  2  i.     Taxation.    29. 
XVI.,  2  4.     Corporations.     649. 
Schedule,  2  2.    Actions.    467. 
I  26.  Officers.     174. 
{31.  Legislature.     29. 
CONSTITUTIONAL    ImAVT,    fa)   Effect  of 
Constitution  of  1874  on  ezlating  laws,  chartera, 
contracts,  and  suits.    The  etlecc  of  the  Schedule,  2 
2  of  the  Constiiutiou  ot  1874,  is  to  preserve  laws  then  in 
existence,  wherever  legislation  is  necessary  to  carry  the 
proTisiouB  of  the  Constitution  into  proper  effect.  Watson 
V,  Chester  and  Delaware  RiTer  K.  R.  Co.,  467;  Lehigh 
Iron  Co.  V.  Supervittors,  29 ;  Hays  v.  Com'th,  549 ;  Ker- 
sey Oil  Co.  V.  R.  R.  Co.,  288. 

(b)  Eminent  donudn.  The  right  of  eminent  do- 
main exiblfl  in  the  Uniicd  Slates  government,  but  as 
such  right  is  in  derogation  of  the  common  law,  it  must 
be  exercised  in  each  individual  case  according  to  the 
statutory  mode  specially  prescribed  therefor. 

An  Act  of  Congress  directs  the  Secretary  of  the  Trea- 
sury to  purchase  at  private  sale,  or,  if  necessary,  bj 
oondenmation  in  pursuance  of  the  Statutes  of  Pennsyl- 
vania, a  lot  of  ground  for  federal  purposes,  ffeld,  that 
no  power  is  thereby  given  to  proceed  against  four  sites 
at  once. 

An  Aot  of  Assembly  passed  subsequently  to  the  Act  of 
Congress,  appearing  to  confer  such  power,  is  invalid,  be- 
cause one  Sovereignty  cannot  proceed  by  virtue  of  the 
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CONSTirUTIONAIa  ImA.'W— Continued. 

right  of  emioent  donmm  to  tftke  laDd  for  the  ase  of 

another  sovereignty. 

Held,  further,  that  proceedings  for  the  condemnation 
of  any  land  under  this  Act  most  show  that  an  nnsuo- 
-oessful  attempt  had  been  made  to  purchase  the  land. 
Darlington  v.  United  States.    221. 

(O)  Taxation.  Although  Art.  IX.,  { 1 ,  of  the  Consti- 
tntiun  of  PenusylTania  provides  that  **aU  taxes  shall  be 
nniform  upon  the  same  class  of  subjects,  and  shall  be 
levied  and  collected  under  general  laws,"  it  did  not,  per 
#e,  repeal  prior  Acts  of  Assembly  imposing  special  taxes 
upon  special  objects  for  special  purposes. 

Bat  this  article,  together  with  {  81  of  the  Schedule, 
appeals  to  the  consciences  of  the  members  of  the  Legis- 
lature, by  their  oath  of  office,  to  provide  general  laws 
for  uniform  taxation,  and  to  bring  all  the  laws  of  the 
State  into  4ccord  with  the  Constitution  by  repealing  all 
special  and  local  provisions  inconsistent  therewith.  Le- 
high Iron  Co.  V.  Lower  Macungie  Township.     29. 

Certain  portions  of  an  Act  of  Assembly,  even  if  un- 
oonstitutional,  yet  if  not  called  into  life  because  only 
applicable  in  an  alternative  which  has  not  arisen,  will  not 
invalidate  the  provisions  of  an  Act  relating  to  the  levy- 
ing of  a  tax  for  the  erection  of  municipal  buildings.  Lea 
v>  Bumm.     335. 

(d)  Mimicipal  aaaessmeiits.  The  paving  of  a 
fltreet  in  a  city  is  an  act  purely  local,  notwithstanding 
the  fact  that  a  general  benefit  may  result  to  the  public, 
and  hence  an  Act  of  Assembly  authorizing  the  city  of 
Meadville  to  pave  its  streets,  and  collect  the  cost  from 
the  owners  of  adjoining  property  is  not  a  violation  of  Art. 
IX.,  2  1,  of  the  Constitution  providing  for  uniformity  of 
taxation.  The  power  conferred  by  such  Act  of  Assembly 
is  well  executea  by  a  general  ordinance  regulating  the 
paving  of  streets  and  the  manner  of  collecting  the  cost, 
followed  by  a  special  ordinance  authoriiing  the  paving 
of  a  particular  street.     Huidekoper  v.  Meadville.    469. 

Though  the  assessment  of  the  cost  of  municipal  street 
improyements  upon  surrounding  property  in  proportion 
to  the  frontage  is  sustained  by  a  long  line  of  decisions 
as  to  closely  built  portions  of  a  city,  it  is  when  applied 
to  suburban  districts  in  derogation  of  the  constitutional 
rights  of  the  property  holders.  Seely  v.  City  of  Pitts- 
burg.   418. 

See  Municipal  Cobporatiohs  (a).  Fell  v.  City,  261 ; 
Wistarv.  City,  124. 

(e)  Retrospective  legislation.  An  Act  repealing 
an  Act  appoiuiiug  commissioners  to  construct  a  road 
and  issue  certificates  of  indebtedness  for  the  cost  thereof, 
to  be  paid  out  of  future  road  taxes,  is  not  uncoostitn- 
tional,  nor  does  it  impair  the  obligation  of  any  contract. 

The  holders  of  such  certificates  have  an  adequate 
remedy  for  the  enforcement  of  their  rights,  as  the  regu- 
lar township  officers  of  the  county  are  responsible  nnder 
the  general  road  laws  to  such  holders. 

Per  Paxson,  J.  The  charter  of  a  municipal  corpora- 
tion is  not  a  contract  within  the  protection  of  the  con- 
stitutional prohibition  against  laws  impairing  the  obliga- 
tions of  a  contract;  still  less  is  an  Act  creating  a  tem- 
porary commission  to  perform  a  function  of  a  municipal 
oorporation.    Com'th  ea;  r«^  v.  Thompson.     196. 

Power  of  Legislature  to  create  and  abolish  special 
eommission.  Effect  of  repeal  on  existing  contracts. 
Com'th  V,  Thompson.     106. 

(f)  Titles  of  Statutes.  If  the  title  of  an  Act  of 
Assembly  fairly  exprebses  tbe  real  purpose  of  the  Act, 
and  is  not  so  framed  as  to  tend  to  mislead  and  draw  the 
mind  from  a  covert  purpose  in  the  body  of  the  bill,  it 
sufficiently  complies  with  Art.  XT.^J  8,  of  the  Constitution. 

If  a  portion  of  an  Act  is  not  fairly  covered  by  the  title, 
it  may  be  declared  unconstitutional,  but  the  remainder 
of  the  Act  will  stund.    Mauch  Chunk  v.  McQee.     88. 


CONSTITUTIONAIi  IiAW—ConUnued. 

(g)  Dlsqnalification  from  holding  office.  See 
Quo  Warranto.     Com'ih  ex  r$L  v,  Walter.     hl6. 

The  provision  of  J  26  of  the  Schedule  extending  the 
terms  of  those  in  office  at  the  time  of  the  adoption  of 
the  Constitution  until  their  successors  shall  be  qualified, 
does  not  apply  to  officers  whose  terms  did  not  begin 
until  after  January  1,  1874,  when  the  Constitution  went 
into  effect.     Com*th  t>.  Eilgore.     174. 

(h)  Bifeot  of  Constitntion  on  pre-existing 
corporations.  Article  XVI.,  {  4,  of  the  Constitutiojj, 
providing  for  cumulative  voting  at  corporation  elections, 
does  not  apply  to  companies  incorporated  prior  to  the 
adoption  ef  the  Constitution.     Hays  v,  Com*th.    649. 

See  Elfctions.     Com'th  v,  McCarthy.    477. 

CONTRACT,  (a)  Consideration  of.  The  va- 
lidity of  a  coutract  does  not  depend  on  the  payment  of  a 
cash  consideration,  and  it  is  not  essential  for  a  pnr- 
cbaser  of  stock  suing  the  seller  upon  a  guarantee  thnt 
within  six  months  it  would  sell  at  a  certain  priee,  to 
prove  that  at  the  time  of  such  purchase  he  had  sufficient^ 
cash  to  pay  the  purchase-money  of  the  stock.  Burke  v.* 
Maxwell.    48. 

When  the  consideration  of  a  contract  is  dependent 
upon  the  happening  of  a  certain  event,  it  is  for  the  jury 
to  say  whether  such  event  has  happened. 

An  agreement  for  a  release  of  certain  notes  given  for 
an  assignment  of  a  railroad  construction  contract,  upon 
proof  that  no  money  had  been  made  out  of  the  contract, 
throws  the  burden  of  proving  that  no  money  was  made 
upon  the  defendant.     Malone  v.  Dougherty.     116. 

(b)  Hcvir  avoided.  Although  a  promissory  note 
dated  on  Sunday  U  voidable,  if  it  is  admitted  in  evidence 
without  objection,  and  followed  up  by  proof  of  the  sale 
of  the  goods  for  which  it  is  given,  the  Supreme  Court 
will  not  reverse  a  judgment  because  these  facts  are 
called  to  their  notice.     Bear  v.  Trexler.    214. 

(o)  Warranty.  In  the  absence  of  fhind  or  repre- 
sentations of  quality,  a  sale  by  sample  is  not  in  itself  a 
warranty  of  the  quality  of  the  goods,  but  simplj  a 
guarantee  that  the  goods  shall  be  similar  in  kind  and 
merchantable.     Boyd  v.  Wilson.     621. 

But  if  there  be  any  stipulation  by  the  vendor  at  the 
time  of  sale  that  the  goods  shall  be  of  a  certain  quality, 
such  stipulation  will  have  the  effect  of  a  warranty, 
although  no  technical  words  of  warranty  are  usea. 
Wairen  v.  Philadelphia  Coal  Co.     626. 

(d)  Conatmction  of.  Whether  a  contract  be 
severable  or  entire  depends  more  on  the  intention  of  the 
parties  as  gathered  from  the  whole  instrument  than 
upon  the  specific  method  of  performance  or  payment. 

Even  though  the  part  of  the  contract  to  be  performed 
by  one  of  the  parties  consists  of  several  and  distinct 
items,  and  the  price  to  be  paid  by  the  other  is  appor- 
tioned to  each  item,  if  it  clearly  appears  from  the  face 
of  the  contract  that  the  parties  intended  it  to  be  entire, 
it  will  be  so  construed.    Quigley  v.  DeHaas.     816. 

An  agreement  with  a  corporation  to  take  in  payment 
for  supplies,  stock  of  the  latter,  is  a  purchase  to  that 
extent  of  the  stock,  and  entitles  the  seller  to  demand  a 
certificate  therefor. 

Hence  the  failure  of  the  oorporation  to  deliver  its 
stock  as  agreed  upon,  does  not  entitle  such  seller  to  dis- 
affirm the  contract  and  sue  for  money,  on  a  quantum 
valfbant:  he  must  demand  certificates  for  the  stock  of 
which  he  has  become  owner.  Phillips  v.  Allegheny  Car 
Co.     847. 

Where  a  ground-rent  is  made  payable  '<  In  current  sil- 
ver money,"  it  must  be  paid  in  silver  coins  which  are 
by  law  **  mocey,"  t.  <„  a  legal  tender  for  the  payment  of 
the  amount  of  the  rent,  at  the  time  of  payment.  Hence 
silver  dimes  which  were,  prior  to  1853,  a  legal  tender 
to  any  amount,  but  which  now  are  only  so  for  sums  under 
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CONTRACT —  Continued, 

five  dollars,  caoDot  be  tendered  in  payment  of  a  ground- 
rent  of  ^100,  although  created  prior  to  1858.  Maule  v. 
fitokes.     878. 

A  sealed  agreement  between  A.  and  B.,  whereby  A. 
was  given  the  right  to  float  logs  down  a  certain  stream, 
through  the  lands  of  B.,  '*  provided  that  the  said  float- 
ing or  driving  of  logs  shall  not  at  any  time  be  allowed 
to  work  or  cause  any  detriment  or  injury  to  said  B.,  and 
that  any  accidental  injury  shall  be  promptly  repaired 
by  said  A./'  construed  to  be  a  covenant  to  repair,  and 
evidence  of  damages  caused  by  a  breach  of  tliis  oove- 
nnnt  admitted  to  show  a  set-oflf  in  an  action  by  A. 
against  B.  upon  a  single  bilL     Halfpenny  v.  Bell.     9. 

A.  received  of  B.  certain  moneys,  in  consideration  of 
which  he  agreed  to  run  into  a  boom  25uO  logs,  which 
were  to  remain  under  the  control  of  B.,  who  was  to  saw 
them,  sell  the  lumber,  and  after  paying  expenses,  and 
retaining  the  amount  of  his  advances,  baud  over  the 
balance  to  A. :  held^  that  the  property  in  the  logs  did 
not  pass  from  A.  to  B.  by  this  agreement  so  as  to  pre 
▼ent  A.  from  maintaining  trover  for  them  against  the 
boom  company  through  whose  negligence  they  were 
lost.     Susquehanna  Boom  Co.  v.  Rogers.     478. 

(e)  Resoission  ot  When  by  the  action  of  a  party 
to  an  executury  contract  new  circumstances  and  condi- 
tions are  thrown  around  it  (*o  as  to  substantially  change 
its  character,  the  other  party  may  treat  it  as  rescinded. 
An  abandonment  by  a  foreign  life  insurance  company  of 
its  business  in  this  State  warrants  its  agents  in  rescind- 
ing the  contracts  nnder  which  they  work.  Seipel  v, 
Inter'iational  Ins.  Co.     537. 

CORPORATION,  (a)  Increase  of  capital 
stock.  Proceeds  ot,  to  be  treated  ud  capital  in  distri- 
bution. 

See  DsoinsirTS*  Estatks  (/).  ^To8s'  Appeal.  428. 
(b)  Iiiability  of,  for  improper  tranafer  of 
loan.  A  corporation  permitting  toe  transfer  of  a  cer 
tificate  of  its  loan  by  the  substitute  of  an  attorney  in 
fact  after  the  death  of  the  attorney,  is  liable  to  the 
owner  of  the  certificate  if  the  proceeds  are  embessled 
by  such  substitute.     Lehigh  Nav.  Co.  v.  Mohr.     822. 

(o)  laiabillty  of  Directors  of.  Although  the  pro- 
moters and  directors  of  a  corporation  have  no  right  to 
profit  by  their  own  dealing')  with  it,  if  stockholders 
sleep  on  their  rights  their  laches  will  bar  a  subsequent 
recovery.    Evans  v.  BoHe.    86. 

Although  the  directors  of  a  bank  are  liable  for  negli- 
gent management,  whereby  it  became  insolvent,  the 
form  of  action  must  be  such  as  to  protect  the  interests 
of  the  corporation  as  trustee  for  all  the  stockholders 
and  creditors,  i  e.  either  by  a  bill  in  equity  to  which  the 
c  irporation  is  a  party,  or  by  an  action  by  the  corpora- 
tion against  the  directors. 

An  action  at  law  is  not  maintainable  by  individual 
stockholders  for  the  damage  done  to  them  in  their  own 
right.     Craige  v.  Gregg.     287. 

(d)  Banks.  The  question  of  the  invalidity,  nnder 
the  bankrupt  Act,  of  an  assignment  by  the  directors  of 
a  bank  fur  the  benefit  of  its  creditors,  cannot  be  raised 
by  a  debtor  of  the  bank  in  an  action  brought  against 
liim  by  the  assignee  to  recover  such  debt.  Shryock  v. 
Baehore.    8G0. 

(e)  Fire  Company.  Rights  of  members.  A 
fire  company,  iucorporated  fur  tae  declared  purpose  of 
protecting  the  property  of  its  fellow -citizens  from  fire, 
holds  all  property  acquired  by  it  in  trust  for  tbat  pur- 
pose, and  the  rights  of  the  eestuia  que  irustent  therein 
must  be  protected  and  enforced  by  the  courts. 

The  borongh  authorities  have  no  right  to  take  ft*om 
such  company  their  property  and  apparatus  because  of 
nn  alleged  forfeitnre  of  their  rights.  Bethlehem  v»  Per- 
severance Fire  Go.    104. 


CORPORATION-Cbn/mwcc^. 

(f)  Original  jurladiction  of  Supreme  Court 
in  ix^nnction  caaea,  againat  a  corporation.  6«$e 
(JOUKTH.     Keraey  Oil  Co.  v,  H.  R.  C*.     268. 

(g)  Effect  of  new  Conatitntion  on  pre-eziat- 
ing  corporations.  Article  XVi.,  2  4,  of  tue  Cou:iti- 
tunon,  providing  fur  cumulative  voting  at  corporation 
elections,  does  not  apply  to  companies  incorporated 
prior  to  the  adoption  of  the  Constitution.  Hays  •• 
Com.     649. 

COSTS.  The  provisions  of  the  Act  of  27  April, 
1804,  fur  the  allowance  of  counsel  fees  in  actions  of 
partitions  have  reference  only  to  fees  for  such  profes- 
sional services  as  are  indispensable  for  conducting  the 
formal  proceedings,  and  would  properly  enter  into  the 
bill  of  costs  of  an  attorney  under  the  English  practice ; 
not  to  counsel  fees  in  the  ordinary  sense  for  serTioes 
in  the  litigation  of  contested  causes. 

An  order  of  the  Common  Pleas  for  the  payment  of 
such  counsel  fees  is  in  the  nature  of  a  definitive  judgment 
which  may  be  reviewed  by  the  Supreme  Court;  but  a 
writ  of  error,  and  not  a  certiorari,  is  the  proper  method 
of  bringing  the  case  up.     Grubb  v.  Grubb.     177. 

See  Dbcioehts'  Estatbs  (e).  Price's  Appeal.  820. 
Courts  (b). 

COURTS,  JURISDICTION  OF.  (a)  Sn- 
preme  Conrt.  Alibuugh  by  virtue  of  Art  V.,  |  8,  of 
lue  Cunntitution,  the  Supreme  Court  has  original  juris- 
diction in  cases  of  injunction,  where  a  corporation  is  a 
party  defendant,  the  exercise  of  that  Jurisdiction  is  dis- 
cretionary, and  will  not  be  invoked  except  where  justice 
cannot  be  done  in  the  Common  Pleas. 

Equity  as  well  as  common  law  oases,  instituted  in  the 
Supreme  Court  at  Nisi  Prius  before  the  adoption  of  the 
Constitution  of  1874,  are  to  be  certified  to  the  Common 
Pleas  of  Philadelphia  County,  in  accordance  with  the 
provisions  of  the  Schedule,  I  21.  Kersey  Oil  Co.  v.  Oil 
Creek  R.  R.  Co.    288. 

(b)  Conunon  Pleas.  The  Common  Pleas,  and  not 
the  Quarter  Sessions,  is  the  proper  Court  to  issue  a 
mandamus  against  the  overseers  of  the  poor  of  a  town- 
ship to  compel  them  to  remove  a  pauper  to  his  proper 
domicil.  Comm*  ^  r«2.  v.  Overseers  of  Jersey  Shore.  299. 

If  a  claim  for  a  sum  exceeding  $100  be  reduced  below 
that  amount  by  the  allowance  of  a  set-off,  and  not  by 
evidence  of  direct  payments,  the  plaintiff  may  recover 
costs  without  an  affidavit  that  the  sum  in  demand  ex- 
ceeded that  amount. 

A  credit  claimed  by  an  agent  for  compensation  for 
services,  in  an  action  against  him  by  his  principal  for 
the  balance  in  his  hands,  is  to  be  regarded  as  a  set-off, 
and  not  as  evidence  of  direct  payments.  Shirley  v. 
Entriken.    61. 

If  the  sum  in  demand  exceed  $100,  a  justice  of  tbe 
peace  has  no  jurisdiction,  and  no  delay  in  making  tbe 
objection  can  cure  tbe  defect,  which,  if  it  appear  upon 
the  record,  can  be  taken  advantage  of  in  the  Supreme 
Court.     Peter  v.  Schlosser.     47. 

(c)  When  concurrent  "with  the  Orphans' 
Conrt.  A  court  of  equity  has  concurrent  jurisdiciiun 
with  the  Orphans'  Court  in  a  proceedibg  to  annul  a 
marriage  settlement  upon  tbe  ground  of  the  fraud  and 
misrepresentation  of  the  decedent,  the  husband ,  since 
it  is  a  proceeding  entirely  collateral  to  the  distribution 
of  his  estate  in  the  Orphans'  Court,  although  the  amount 
for  distribution  may  be  indirectly  affected  thereby. 
Uammett  v.  Hammett.     1 89. 

When  an  action  is  brought  to  establish  a  debt  against  . 
the  estate  of  a  decedent  which  does  not  necessarily  in- 
volve the  determination  of  any  question  as  to  .the 
amount  of  such  estate,  the  Common  Pleas  and  Orphans' 
Court  have  concurrent  juri;Miiction.  Kimble  v.  Caro- 
thers.    88. 
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COURTS,  JURISDICTION  OT^Continued. 

(d)  Oiphans'  Cotirt.  The  Orphans'  Court  has 
exclusiYe  juriBcliotioa  to  asoertaio  the  amoaot  of  the 
estates  of  decedents,  and  to  order  their  distribution 
among  creditors,  as  well  as  legatees  and  distribntees. 

Hence,  as  this  Court  has  full  power  to  adjudicate  all 
claims  of  creditors,  they  should  not  postpone  the  dis- 
tribution of  an  estate  to  awnit  the  conclusion  of  suits 
against  the  estate  in  other  tribunals,  but  it  may,  in  its 
discretion,  order  a  temporary  suspension  of  the  distri- 
bution until  the  notice  provided  for  in  the  Act  of  29 
March,  1832,  {  20,  could  be  given.  Hammett's  Estate. 
416. 

COVENANT.  For  sale  of  real  estate,  breach  of. 
See  Weaver  v.  Zimmerman.     6G. 

CRIMES,  CRIMINAL  LAW  AND  PRO- 
CEDURE, (a)  Powers  of  District  Attorney. 
Tiie  District  Attorney  may  prefer  an  iudictmeot  beture 
t'.ie  Grand  Jury  without  a  preliminary  hearing  or  pre- 
vious commitment  of  the  accused.  This  power  is  to  be 
exercised  under  the  supervision  of  and  subject  to  the 
revision  and  approval  of  the  proper  court  of  criminal 
jurisdiction,  and  it  is  the  duty  of  such  court  to  restrict 
the  exercise  of  the  power  to  cases  of  pressing  necessity, 
but  the  Supreme  Court  will  not  review  the  action  of  the 
Quarter  Sessions  in  such  case. 

The  return  of  **  ignoramus"  to  an  indictment  does  not 
prevent  the  District  Attorney  from  sending  up  a  new 
indictment  upon  the  same  information  at  the  next  term. 
Bo  wand  v.  Commonwealth.    818. 

(b)  Challenge  of  jury.  The  keeping  of  a  jury- 
wheel  in  a  locked  chest  in  the  vault  of  the  County  Com- 
missioners is  a  sufficient  custody  of  the  wheel  under  the 
Act  of  10  April,  1867,  although  the  key  to  the  wheel 
was  kept  in  an  unlocked  drawer  at  the  sheriff's  office. 

A  failure  to  comply  with  the  Act  of  14  April,  1834,  { 
1 85,  in  not  returning  the  names  of  excused  and  exempted 
jurors  to  the  wheel  cannot  be  taken  advantage  of  by  a 
defendant. 

It  is  not  a  cause  of  challenge  to  an  array  of  jurors 
that  the  sheriff  drew  the  minimum  number,  and  failed 
to  draw  substitutes  for  three  of  these,  who  were  dead  or 
had  removed  from  the  county,  there  being  no  evidence 
that  their  death  or  absence  was  known  to  him  at  the 
time  of  drawing. 

It  is  the  duty  of  jury  commissioners  to  make  return 
to  a  venire,  but  their  failure  to  do  so  is  amendable  even 
after  the  taking  of  a  writ  of  error.  RoUand  v.  Com'th. 
U80. 

A  mere  want  of  accuracy  in  the  jury  list  as  to  the 
occupation  of  a  juror,  if  his  name  and  residence  are  pro- 
perly given,  is  not  sufficient  to  support  a  challenge  for 
cause.     Quigley  o.  Com*th.     490. 

(o)  Homicide.  Mnrder  in  the  firit  degree, 
essentials  of.  When  lue  evidence  discloses  a  fully 
formed  purpose  to  kill,  with  so  much  time  for  delibera- 
tion and  premeditation  as  to  show  that  this  purpose  is 
not  the  immediate  offspring  of  rashness  and  impetuous 
temper,  and  that  the  mind  has  become  fully  conscious 
of  its  own  design,  the  fact  that  the  prisoner  was  greatly 
excited  by  the  opprobrious  language  of  the  deceased 
does  not  reduce  the  degree  of  his  guilt.  Green  v,  Com'th, 
424 ;  Quigley  v,  Com'th,  490. 

Quare  :  Whether  a  doubt  in  the  minds  of  the  Supreme 
Court  of  the  existence  of  an  intention  to  kill,  will  after 
a  verdict  of  guilty  cause  a  reversal.  Meyers  v.  Com'th. 
606. 

In  a  homicide  cnse  where  the  prisoner  sets  up  the 
plea  of  insanity,  he  is  not  bound  to  satisfy  the  jury  be- 
yond a  reasonable  doubt  of  the  fact  of  his  insanity;  it 
is  enough  if  the  evidence  of  that  fact  be  satisfactory. 

Per  Pazson,  J.  It  is  the  duty  of  the  Court  in  a  homi- 
cide case  to  charge  the  jury  fully  upon  all  questions  of  < 


CRIMES,  CRIMINAL  LAW  AND  PROCED- 
URE— Continued, 
law  arising  upon  the  evidence,  irrespective  of  the  points 
presented  by  counsel,,  and  the  failure  of  the  Court  so  to 
do  is  a  sufficient  ground  for  reversal.  Meyers  v,  Com'th. 
60G. 

(d)  Burglary.  Where  there  has  been  no  burgla- 
rious entry,  tiie  breaking  out  of  a  house  by  a  thief  in 
an  attempt  to  escape  does  not  constitute  burglary. 

But  where  thieves  gain  access  to  a  house  by  fraud  or 
artifice  with  felonious  intent,  there  is  a  constructive 
breaking  in  and  entry,  and  the  offence  is  burglary. 
RoUand  v.  Com*tb.     280. 

(e)  Forgery.  Although  altering  or  mutilating  the 
tax  books  of  a  school  district  is  not  an  offence  within  the 
Act  of  81  March,  18G0,  {  118,  an  indictment  for  forgery 
at  common  law  as  modified  by  the  Act  of  81  March, 
1860,  2  18,  may  be  sustained  upon  the  proof  of  these 
facts.     Com'th  v.  Beamish,  111. 

CURTEST.  See  Husband  aud  Wife  (a).  Ege  v. 
Medlar.     487. 

DAMAGES,  MEASURE  OF.  (a)  For  neg- 
ligence.  i'er  Paxson,  J.  In  an  action  against  one 
tUruugh  whose  negligence  the  plaintiff's  property  had 
been  destroyed  by  fire,  the  measure  of  damages  should 
be  the  value  of  the  property,  not  the  value  of  plaintiff's 
interrupted  business.     Raydure  v.  Enight.     109. 

(b)  Stock  contracts.  In  an  action  for  the  wrong* 
ful  conversion  of  stock,  if  the  plaintiff  waives  the  tort 
and  sues  in  assumpsit,  the  measure  of  damages  is  the 
value  of  the  stock  at  the  time  of  the  conversion.  Wag- 
ner V.  Peterson      844. 

(c)  In  replevin.  The  measure  of  damages  is  tne 
value  of  the  goods  at  the  time  the  writ  issued,  and 
evidence  of  value  at  a  time  long  subsequent,  although 
accompanied  by  an  offer  to  show  the  amount  of  inter- 
mediate deterioration  is  inadmissible.  Brindle  v,  Adams. 
6. 

(d)  In  action  for  mesne  profits.  In  this  action 
the  plaintiff  may  recover  lor  the  fair  rent  or  yearly  value 
of  the  premises,  and  for  injury  done  thereto.  Compen- 
sation is  the  proper  measure  of  damages ;  and  a  bona 
fide  occupant  under  claim  of  title  who  has  made  perma- 
nent and  valuable  improvements  may  show  them  to  be 
a  full  compensaiion  for  the  use  of  the  premises.  The 
value  of  the  improvements  may  be  shown  by  expert  tes- 
timony as  to  the  value  of  the  premises  before  and  after 
such  improvements.     Eille  v.  Ege.    448. 

(e)  In  trespass  quare  olansnm  fregit.  In  this 
action,  anlcfs  the  trespass  is  wiil'ul  or  proceeds  from 
recklessness  or  gross  carelessness,  only  compensatory 
damages  can  be  recovered.  Blair  Iron  &  Coal  Co.  v 
Lloyd.     103. 

DEBTOR  AND  CREDITOR,  (a)  Fraudu- 
lent preference.  See  BANKauprcr  (a).  Kemmerer 
t?.  Tool.     OU. 

(b)  Frandnlent  conveyance.  The  confession  of 
a  judgment  in  ^ectmeut  by  a  vendee  under  articles  of 
agreement  in  favor  of  his  vendor,  at  a  time  when  such 
vendee  is  financially  embarrassed,  of  which  fact  the  ven- 
dor had  notice,  is  fraudulent,  and  the  creditors  may 
recover  the  land  even  from  a  stranger  to  whom  such 
vendor  had  conveyed  it  for  a  nominal  consideration. 
Forrester  o.  Hanaway.     1 1 8. 

(c)  Frandnlent  possession  of  goods.  The  pos- 
session by  a  wheelwright  with  whom  a  wagon  had  been 
left  for  repairs  does  not,  although  he  had  once  been  the 
owner,  create  such  a  legal  presumption  of  his  ownership 
in  it,  as  to  warrant  the  case  being  taken  from  the  jury 
in  a  contest  between  a  claimant  of  the  wagon  and  the 
wheelwright's  execution  creditors. 

lu  all  such  cases  the  jury  should  be  permitted  to  pass 
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on  the  good  fuiih  of  the  pariiea  iu  the  whole  transaotioo 
under  proper  instractions  firom  the  Court.  Boud  v. 
Bronson.     298 

(d)  Aasignment  for  the  benefit  of  creditors. 
See  Lane'd  Appeal.     Hi'd, 

Distribution  of  fund  under.  When  two  persons  are 
liable  for  the  same  debt,  and  each  makes  an  assignment 
for  the  benefit  of  his  creditors,  the  creditor  may  claim 
a  dividend  from  each  estate  on  the  full  amount  of  the 
debt  until  the  debt  is  full/  satisfied.  Bair  and  Shenk's 
Appeal.     81. 

A  creditor  having  several  securities  for  the  same  debt, 
has  the  right  to  avail  himself  of  any  one  of  them  until 
he  has  realized  his  whole  claim.     Taylor's  Appeal.    75. 

In  an  action  against  the  sheriff  for  failing  to  levy  an 
execution,  where  the  sheriff  alleged  that  an  assignment 
for  the  benefit  of  creditors  had  been  executed  and  deliv- 
ered prior  to  the  issuing  of  the  execution,  evidence  of  a 
fraudulent  intent  on  the  part  of  the  defendant  in  making 
the  assignment,  though  admissible  to  prove  fraud,  has  no 
bearing  upon  the  question  of  the  time  of  the  delivery  of 
the  deed.     Leeds  v.  Com'th.    554. 

(e)  Subrogation.  Although  ordinarily  when  one 
creditor  has  a  lieu  upon  two  properties,  and  another 
creditor  has  a  lien  only  upon  one,  equity  will  compel  the 
first  to  obtain  satisfaction  of  his  debt  out  of  the  property 
to  which  the  other  cannot  resort,  this  doctrine  will  not 
be  carried  out  when  the  rights  of  a  purchaner  of  such 
property  for  value  without  actual  notice  have  intervened. 

The  equity  of  a  purchaser  for  value  without  notice  is 
superior  to  that  of  a  creditor  to  subrogation.  Hoff's 
Appeal.  461.  See  Paktnebship  (e).  Fessler's  Appeal. 
71.     Usury 

(f)  Attaching  creditors  have  the  right  to  ask  that  a 

Sol  icy  of  insurance  be  reformed  by  substituting  the  real 
ate  of  the  beginning  of  the  contract.     Farmers*   & 
Mutual  Ins.  Co.  v,  Bair  &  Shenk.     126. 

(g)  Composition  agreement,  '*  in  consideration 
that  all  the  creditors  agree,''  is  not  binding  on  any  unless 
all  sign.     Lane's  Appeal.     879. 

DECEDBNT8'  ESTATES,  (a)  Lien  of  debts 
on  lands.  Under  the  Act  of  24  February,  md4,  a 
judgment  obtained  against  the  personal  representatives 
of  a  decedent  at  any  time  within  five  years  after  bis  de- 
cease, continues  the  lien  of  such  debt  against  the  real 
estate  of  the  decedent  for  a  period  of  ten  years  from  the 
time  of  his  decease. 

It  is  immaterial  how  soon  judgment  was  obtained 
within  the  first  period  of  five  years,  the  lien  extended 
to  the  termination  of  the  period  of  ten  years  without 
any  further  proceeding.     Corrigan's  Appeal.     802. 

(b)  Executor  de  son  tort,  power  of.  'While  an 
executor  de  son  tort  muy  make  a  biudiug  quaei  adminis- 
tration, a  settleAieot  of  mutual  accounts  existing  between 
the  decedent  and  another,  in  which  no  property  changed 
possession,  and  no  cash  was  directly  paid,  is  of  no  effect, 
koumford  v.  McAlarney.     6. 

(c)  Liability  of  ezecntors.  Executors  should 
not  be  surcharged  with  the  value  of  a  vessel  belonging 
to  the  estate  of  their  testator,  which  they  had  permitted 
to  sail  on  a  coasting  voyage  uninsured,  when  the  widow 
and  heirs  to  whom  the  vessel  had  been  bequeathed  had 
requested  that  no  insurance  should  be  effected.  Seaton's 
Appeal.    864. 

An  administrator  who  permitted  his  attorney  to  sat- 
isfy a  first  mortgage  belonging  to  his  intestate,  and  take 
in  its  place  a  third  mortgage  on  a  part  of  the  premises 
originally  mortgaged,  in  consequence  of  which  the  whole 
was  lost,  is  liable  to  be  surcharged  with  the  whole 
amount  of  the  mortgage. 

The  fact  that  the  mortgage  was  located  in  New  Jersey, 
the  intestate  having  died  domiciled  in  Pennsylvania, 
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does  not  relieve   the   administrator  from  liability   to 

account  for  it  in  Pennsylvania.    Baldwin's  Appeal.    78. 

The  conversion  by  an  executor  of  United  States  bonds 
into  money,  which  he  retained  five  years  uninvested, 
expecting  the  unfavorable  termination  of  a  suit  against 
the  estate,  prima  facie  renders  him  chargeable  with 
interest  on  the  sum  so  retained.   Copeley's  Appeal.    146. 

When  two  executors  join  in  filing  an  account,  they 
are  jointly  liable  for  a  surcharge  as  to  items  of  which 
both  had  knowledge.  If  one  of  them  refuses  to  include 
such  items,  the  other  to  escape  liability  therefor  mast 
file  a  separate  account     Bierly's  Appeal.     210. 

The  Orphans*  Court  is  justified  in  removing  an  execu- 
tor when  they  are  satisfied  that  the  executor's  conduct 
is  guided  by  his  own  selfish  interests  instead  of  the  in- 
terests of  the  e^^tate.     Ilalloway's  Appeal.    6i>6 

(d)  Commissions.  Five  per  cent,  in  an  estate  of 
$70,000,  wUiuh  is  administered  with  less  than  ordinary 
trouble,  is  too  much.     Copely's  Appeal.     145. 

In  the  absence  of  fraud  or  bad  faith  an  executor 
should  not  be  disallowed  commissions  merely  because  he 
has  been  surcharged  in  his  account.  Price's  Appeal. 
820. 

(e)  Connsel  fees  and  costs  of  andit.  An  execu- 
tor is  entitled  to  the  services  of  counsel  only  so  far  as 
those  services  are  rendered  for  the  benefit  of  the  estate, 
and  to  protect  the  accountant  in  his  rights ;  counsel  em- 
ployed to  defend  an  executor  against  a  surcharge  which 
the  Court  sustain  must  not  be  paid  out  of  the  ftinds  of 
the  estate 

The  same  rule  applies  to  the  cost  of  auditing  the  ae- 
count.     Price's  Estate.     820. 

(f )  Distribution.  The  proceeds  of  the  sale  of  op- 
tions to  subbcrioo  to  the  new  issue  of  stock  of  the  Penn- 
sylvania Company  for  Insurance  on  Lives,  etc.,  belong- 
ing to  the  estate  of  a  decedent  in  the  distribution  of  such 
estate  is  to  be  treated  as  capital  and  not  income.  Moss's 
Appeal.     428. 

(g)  Fnneral  expenses.  See  Husbahd  ahd  Wifi. 
Berlin  Beneficinl  Society  v.  March.     65. 

(h)  Advancements.  The  statute  of  limitations 
does  not  run  agaiust  an  advancement.  An  instrument, 
although  upon  its  face  an  ordinary  promissory  note,  will 
be  treated  as  an  advancement  when  its  true  character  is 
made  clearly  to  appear.     Pilling's  Appeal.     252. 

See  ArriDATiT  op  DtFxifos  Law.  Seymour  v,  Hubert 
428.     Courts  (r).     Evidrncb.    Orphans'  Coubt 

DEBD.  Proof  of  genuineness.  When  the  evi- 
dence given  to  impeach  tue  geuuiueness  of  a  deed  is 
very  slight,  and  not  sufficient  to  overthrow  the  direct 
and  positive  proof  previously  given  of  its  execution,  such 
evidence  should  not  be  submitted  to  the  jury.  £ge  v. 
Medlar.     487. 

When  it  is  sought  to  impeach  a  sealed  instrument  by 
parol  for  alleged  fraud,  the  evidence  of  fraud  must  he 
clear  and  precise,  otherwise  it  should  be  withdrawn  from 
the  jury. 

If  an  illiterate  person  execute  a  vrritten  instrument 
without  demanding  to  have  it  read  to  him,  he  is  estopped 
by  reason  of  his  negligence  from  impeaching  such  in- 
strument on  account  of  alleged  fraud  or  misrepresenta- 
tion, when  the  only  evidence  of  such  fraud  is  his  own 
uncorroborated  testimony.  Penna.  R.  R  Co.  v.  Shay.  45. 

DISTRESS.    See  Landlord  and  Tenant  (e). 

DISTRIBUTION.  Of  assigned  estates.  See 
Debtor  and  Creditor  (d),  Bair  and  Shenk's  Appeal. 
81 .  Of  sheriff's  sale  of  personalty.  See  Ezbcution  (6). 
Brady  v.  Conway.  110.  Of  fund,  as  capital  or  income. 
See  Dbcidrnt's  Estates  (/). 

DOWER.  The  action  of  dower  is  a  real  action,  and 
cannot  be  brought  except  in  the  county  where  the  lands 
lie.     Tatham  v.  Ramey.    8. 
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Z2JECTM£NT.  In  an  action  of  ^ectmeot  after  a 
general  plea  of  not  gnilty,  it  is  within  tbe  power  of  the 
Court  to  admit  a  landlord  of  tbe  defendants  to  become  a 
party,  and  to  limit  his  defence  to  a  portion  of  tbe  land 
claimed.    Ege  v.  Medlar.    487. 

When  after  one  Terdiot  and  judgment  in  ejectment  tbe 
saocesefal  party  brings  suit  for  mesne  profits  of  tbe  land 
for  a  period  prior  to  tbe  commencement  of  such  suit  in 
fjeotment,  the  defendant  is  not  estopped  by  such  judg- 
ment from  setting  up  tbe  same  title  which  was  unsuccess- 
fully relied  on  by  him  in  tbe  ejectment  Kille  v,  Ege. 
443. 

See  Amindmknt  (a").  Damaobs,  Measure  or  (d). 
£yiDBHCE  (a)  (6).  Frauds,  Statutes  or.  Land  Law 
Landlord  ard  Tehakt  (/).     Limitations,  Statut^  or. 

BIiECTIONS.  (a)  Muniolpal,  time  of  hold- 
ing. Tbe  effect  of  Art.  VilL,  {  b,  of  tbe  Constitution 
id  to  establish  the  third  Tuesday  of  February  as  the  day 
for  holding  all  city,  ward,  borough,  and  township  elec- 
tions. 

In  the  City  of  Pittsburgh,  where  by  the  municipal  char- 
ter such  elections,  prior  to  tbe  adoption  of  the  constitu- 
tion, were  held  on  the  first  Tuesday  of  December,  tbe 
effect  of  the  constitutional  proTision  is  to  set  back  the 
time  from  December  to  February  in  each  year.  Com'th 
«z  rfl.  Magee  v.  McCarthy.    477. 

(b)  Xrregnlarlty  in  holding  election.  The  ab- 
lence  frum  tbe  pull  of  tbe  copy  of  tue  li:it  of  resideot 
taxables  required  by  the  Act  of  80  January,  1874,  is  not, 
in  the  absence  of  proof  that  Totes  of  unqualified  elec- 
tors were  received,  such  an  irregularity  as  will  warrant 
the  rejection  of  all  the  Totes  cast.  In  the  absence  of 
fraud  nt  an  election,  every  reasonable  intendment  should 
be  made  in  favor  of  the  regularity  of  tbe  proceeding. 
Davis's  Appeal.    In  re  Wbeelock's  Election.     163. 

A  quo  warranto  may  issue  against  a  public  officer  for 
alleged  bribery,  fraud,  or  wilful  violation  of  any  election 
law  under  Art.  VIIL,  {  9,  of  the  Constitution  without  a 
previous  conviction  of  the  respondent  for  tbe  offence  in 
the  Quarter  Sessions.    ConVih  v.  Walter.     876. 

(o)  Praotice  in  contested  eleotiona.  To  give 
Juris'iiotiun  iu  cases  of  contested  elections,  the  petition 
must  show  that  the  statutory  requisitions  have  been 
strictly  complied  with.  The  omission  to  state  that  the 
petitioners  were  **  qualified  electors,  who  voted  at  the 
election  contested,**  is  a  fatal  defect,  which  cannot  be 
amended  after  thirty  days  from  the  election.  Welti's 
Cuse.     165. 

BMINENT  DOMAIN.  Right  of  United 
States  OoTemment  to  exercise.  See  Comstitu- 
TiuNAL  Law  (6).     Uurlin^ston  v.  United  States.     221. 

BQUITABIaB  E8TATB.  Lien  of  the  city  on, 
for  unpaid  tiixes.     See  Taxes  (c). 

EQUIT7.  (a)  Injunction.  The  granting  of  an 
interiucutory  injunction  which  restrains  tbe  defendants 
power  of  distribution  over  all  his  property,  real  or  per- 
sonal, upon  the  ground  that  such  property  has  been  pur- 
chased with  money  received  by  the  defendant  as  the 
agent  of  another,  is  oppressive,  and  eannot  be  sustained 
as  a  reasonable  exercise  of  chancery  powers,  in  tbe  ab- 
sence of  clear  evidence  tracing  such  money  into  the  pro- 
perty covered  by  tbe  injunction.    Ervin's  Appeal.     18. 

An  injunction  will  not  be  granted  restraining  the  com- 
pletion of  public  works  after  tbe  expenditure  of  a  large 
amount  of  money  upon  them,  except  in  a  clear  ease  of 
abuse  by  the  representatives  of  the  people  of  tbe  powers 
conferred  upon  them.    Wheeler  v.  Rice.     833. 

(b)  Equitable  assignment.  A  verbal  agreement 
by  a  debtor  to  transfer  siuck  to  his  creditor  as  security 
for  a  debt,  followed  by  tbe  execution  of  an  irrevocable 
power  of  attorney  to  an  agent  of  tbe  creditor  for  the 
tr  insfer  of  the  stock,  amounts  to  an  equitable  assignment 
of  the  stock,  and  the  power  being  coupled  with  an  iu- 
VoL.  III.— 37 
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terest  is  not  revoked  by  the  death  of  the  attorney  with- 
out having  executed  it.     Ligbtner's  Appeal.     295. 

(c)  Cancellation  of  post-nuptial  marriage  set- 
tlement. See  UusBAMD  aud  Wute  {d),  Hammett  v. 
Uammett.     189. 

BQUITT  PRACTICB.  Decree  against  one  not 
a  party  to  tbe  suit  is  erroneous  and  will  be  stricken  out 
as  surplusage.     R.  R.  Co.  v.  Ash  ton.     281. 

ERRORS  AND  APPEALS,  (a)  What  con- 
stitutes the  record.  The  charge  and  answers  to 
points  are  not  parts  of  the  record,  and  cannot  be  as- 
signed for  error  unless  tbe  record  affirmatively  show,  that 
they  were  filed  in  pursuance  of  a  request  by  one  of  the 
parties. 

Tb^  Act  of  17  April,  1856,  providing  that  answers  to 
points  shall  be  filed  as  part  of  tbe  record,  is  not  general 
in  its  application,  but  confined  to  the  Sixth  Judicial  Dis- 
trict    Alexander  v.  Weidner.     246. 

The  affidavit  and  depositions  taken  under  a  rule  to 
open  a  judgment  are  not  part  of  the  record,  and  will  not 
be  examined  upon  a  writ  of  error.  Insurance  Co.  v.  Ful< 
ler.     7. 

(b)  What  constitutes  sufficient  error.  There 
is  a  presumption  that  the  proceedings  below  are  right, 
and  it  is  incumbent  on  tbe  plaintiflf  in  error  to  make 
the  error  clearly  appear  before  he  can  ask  for  a  reversal. 
Lahey  o.  Heenan.     181. 

In  proceedings  under  the  poor  laws,  a  judgment  will 
not  be  reversed  because  of  the  weakness  of  tbe  evidence 
upon  which  it  rests.  Tbe  Appellate  Court  must  be  satis- 
fied that  tbe  Court  below  should  have  drawn  a  different 
conclusion  from  the  efidence  to  warrant  a  reversal. 
Overseers  of  Moreland  v.  Overseers  of  Benton.    20. 

A  clerical  error  in  entitling  papers  filed  in  the  Quar- 
ter Sessions  as  if  filed  in  tbe  Common  Pleas,  is  not 
ground  for  reversal,  when  the  Quarter  Sessions  was  the 
proper  forum'.  Centreville  School  District's  Appeal.    75. 

After  a  trial  upon  the  merits  the  Supreme  Court  will 
not  reverse  for  a  clerical  error  in  naming  the  owner  of 
the  premises  in  the  body  of  a  mechanic's  claim.  Pal- 
mer V,  Paul.    866. 

Tbe  summary  action  of  an  auditor  in  adjudicating  a 
case  in  the  absence  of  counsel,  where  such  absence  was 
excusable,  is  ground  for  reversal  of  a  decree  of  the  Or- 
phans' Court  confirming  the  auditor's  report.  Copeley's 
Appeal.     145. 

Although  a  single  sentence  culled  out  of  a  charge, 
standing  alone  might  be  so  interpreted  as  to  contain  an 
erroneous  exposition  of  the  law,  jet  if  the  connection 
and  whole  current  of  the  charge  show  that  such  was  not 
the  meaning  of  the  Court,  the  judgment  will  not  be  re- 
versed.    Biair  Iron  Co.  v.  Lloyd.     103. 

In  a  homicide  trial,  if  the  general  charge  oorreotly  set 
before  the  jury  tbe  distinctions  in  regard  to  homicide, 
an  answer  partially  qualifying  one  of  the  defendant's 
points,  which,  standing  by  itself,  might  seem  to  be  an  in- 
accurate exposition  of  the  law,  will  not  be  ground  for 
reversal,  if  from  the  whole  tenor  of  the  charge  and  evi- 
dence there  is  no  reason  to  believe  the  jury  were  misled. 
Green  v.  Com'th.     424, 

Per  Paxsom,  J.  It  is  the  duty  of  the  Court  in  a 
homicide  case  to  chnrge  the  jury  fully  upon  all  ques- 
tions of  law  arising  upon  the  CTidence,  irrespectife  of 
the  points  preBente<l  by  counsel,  and  their  failure  so  to 
do  is  a  sufficient  ground  of  reversal.  Meyers  v,  Com'th. 
C06. 

Quare.  Whether  a  doubt  in  the  minds  of  the  Supreme 
Court  of  the  existence  of  an  intention  to  kill,  will,  after 
a  verdict  of  guilty,  cause  a  reversal?  Myers  v.  Com'th. 
506. 

An  omission  by  the  Court  below  to  charge  upon  a  point 
not  made  upon  the  trial  is  not  ground  for  reversaL 
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If  couDBel  through  inadYertence  omit  to  request  an 
answer  to  a  particalar  point,  it  is  not  too  late  to  do  so  at 
the  end  of  the  charge.     Dawson  v,  Robinson.    449. 

The  omission  of  the  judge  in  his  charge  to  refer  to 
oertain  portions  of  the  evidence,  or  even  sKght  misstate- 
ments, which  eTidently  haTe  not  controlled  the  verdict, 
are  not  ground  for  reversal  when  the  tenor  of  the 
charge  has  been  fair.  Penn  Mutual  Insurance  Company 
V.  Snjder.    269. 

A  tendency  to  mislead  in  the  general  tenor  of  the 
charge,  is  sufficient  ground  for  reversal,  although  no  par- 
ticular portion  of  it  is  clearly  erroneous.  Washington 
Insurance  Co.  v.  Rosenberger.    16. 

Where  no  notice  to  produce  books  and  pnpers  has 
been  served,  it  is  error  for  the  Judge  to  animadvert 
upon  their  absence.    Coal  Co.  v.  Price.    224 

Although  the  right  of  a  Judge  to  express  an  opinion 
on  the  evidence  is  undoubted,  yet  a  charge  so  forcible 
in  its  character  as  almost  to  sweep  away  the  jury's  free- 
dom of  decision,  will  not  be  sustained.  A  final  instruc- 
tion to  the  jury  that  matters  of  fact  are  entirely  for 
them,  will  not  validate  a  charge  otherwise  unfair  and 
one-sided.     Burke  v.  Maxwell.    48. 

The  improper  admission  of  evidence,  tending  to  influ- 
ence the  minds  of  a  jury,  is  not  cured  by  a  subsequent 
direction  by  the  Judge  to  disregard  it.  R.  R.  Co.  v. 
Decker.     121. 

Although  pleadings  which  have  been  withdrawn 
should  not  be  permitted  to  be  taken  out  with  the  jury, 
if  they  do  not  substantially  differ  from  those  which  have 
been  substituted  for  them,  a  judgment  will  not  on  this 
account  alone  be  reversed.     Kimble  v.  CHrothers.     88. 

A  decree  of  the  Orphans*  Court  confirming  an  audi- 
tor's report  will  not  be  reversed  for  the  admission  of  in- 
competent testimony  by  the  auditor,  unless  it  appenrs 
that  its  admission  led  the  auditor  into  some  specific 
error,  especially  when  it  appears  that  the  case  of  the  ap- 
pellees is  not  materially  weakened  by  striking  out  such 
testimony.     Bierly's  Appeal.     210. 

When  maxim  communis  error  facii  /im,  applied.  Eos- 
tenbader  v.  Spotts.     249. 

(c)  On  what  proceedings  writ  of  error  lies. 
A  writ  of  error,  and  not  ceriiurari  or  appeal,  is  the  pro- 
per mode  to  review  a  judgment  of  the  Common  Pleas 
in  partition,  but  if  the  record  is  brought  up  by  a  certi- 
orari the  Supreme  Court,  for  the  purpose  of  preventing 
injustice  and  delay,  may  treat  the  case  as  if  heard  upon 
writ  of  error  if  the  rights  of  no  parties  are  affected 
by  such  action.     Grubb  v.  Grubb.     177. 

As  to  distinctions  between  certiorari,  appeal,  and 
writ  of  error,  see  Mcllvaine's  Appeal,  130.  Grubb  v, 
Grubb.     177. 

When  a  certiorari  is  not  a  supersedeas.  De  Coursey 
V.  Guarantee  Trust  Co.     65. 

(d)  What  not  reviewable  beoanse  in  the  dis- 
cretion of  the  Court  below.  Tae  ruling  of  the 
Court  as  to  the  order  in  which  counsel  shall  speak. 
Bolland  v,  Com*th.     230. 

The  setting  aside  of  a  sheriff's  sale.  Hoffa's  Appeal. 
144.    See,  however,  Jackson  v.  Morter.     140. 

The  refusal  to  open  a  judgment  obtained  for  want  of 
an  affidavit  of  defence.  £by  v.  National  Insurance  Co. 
487- 

The  judgment  of  the  Court  below  upon  a  rule  to  open 
ndgment.     Lehigh  Valley  Insurance  Co.  v.  Fuller.     7. 

The  action  of  the  Court  below  in  discharging  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defence 
will  not  be  reviewed  when  the  affidavit  seems  to  disclose 
questions  of  fact  which  need  the  intervention  of  a  jury. 
City  V.  Philadelphia  &  Reading  R.  R.  Co.     492. 

The  refusal  of  the  Quarter  Sessions  to  quash  an  in- 
dictment preferred  by  the  District  Attorney  without  a 


BRRORS  AND  APPEALS— C^n^nu^cf. 
preliminary  hearing  or  previous  commitment  of  the 
accused  in  a  case  where  the  grand  jury  had  if^nored  a 
previous  commitment.     Rowand  9.  Com'th.     818. 

(e)  What  constitates  aflnal  decree.  An  order 
of  the  Orphans'  Court  for  an  attachment  against  an  ad- 
ministrator d.  b.  n.  0.  t.  a.  to  compel  the  payment  of  the 
assets  of  the  estate  into  Court,  pending  an  appeal  in 
that  Court  by  such  administrator  from  an  order  of  the 
Register  of  Wills,  revoking  the  letters,  is  not  a  final 
decree  fk-om  which  an  appeal  can  be  taken.  Mattem's 
Appeal.     16G. 

A  decree  confirming  the  report  of  auditors  appointed 
under  the  general  Banking  Act  of  16  April,  1850,  finding 
that  the  insolvency  of  the  bank  investigated  was  due  to 
fraudulent  practices,  is  not  a  final  decree  which  can  be 
appealed  from.     Ruby's  Appeal.    849. 

A  decree  of  the  Orphans'  Court  directing  so  moch  of 
a  fund  previously  paid  into  Court  as  had  been  attached 
by  judgment  creditors  of  a  legatee  to  be  retained  until 
the  final  disposition  of  the  attachment,  is  not  a  final  de- 
cree.   Valentine's  Appeal.    471. 

A  writ  of  error  taken  to  a  judgment  in  ejectment  con- 
fessed by  virtue  of  a  clause  in  the  lease  that  the  tenant 
»*  agrees  that  no  writ  of  error  or  objection  or  exception 
shall  be  made  or  taken  thereto,"  will,  on  motion,  be 
quashed.     Bonniwell  v.  Hopson.     402. 

(f)  Penalty  for  suing  out  writs  of  error  for 
delay.  Fur  cases  where  the  penalty  was  inflicte'l, 
see  Binswanger  v.  Fisher,  340 ;  Richards  v,  Bisler,  485. 

See  Certiobari. 

ESTOPPEL,  (a)  By  matters  of  record.  A 
sheritt's  return  to  nfi.fa.,  that  he  has  levied  on  tlie  in- 
terest of  the  defendant  in  firm  property,  estops  the  ex- 
ecution plaintiff  from  averring  before  the  auditor,  ap- 
pointed to  distribute  the  fund  produced  by  the  sale  of 
the  snme  property  under  subsequent  executions  issued 
against  the  firm,  that  the  property  was  not  partnership 
but  individual  property.     Rogue's  Appeal.     256. 

A  defendant  who  signed  a  waiver  of  inquisition  of  real 
estate  is  estopped  from  averring  that  the  same  was  ob- 
tained from  him  through  fraudulent  misrepresentation, 
for  the  purpose  of  setting  aside  the  sale,  if  he  was  pre- 
sent at  the  sheriff's  sale,  but  made  no  announcement  of 
the  manner  in  which  the  waiver  had  been  obtained. 
Jackson  v.  Morter.     1 40. 

(b)  By  conduct  of  party.  One  who  lends  money 
to  a  husuand  to  enable  him  to  pay  the  purchase-money 
of  land,  the  title  to  which  the  lender  knows  is  to  be  taken 
in  the  name  of  the  wife,  and  takes  tlie  husband's  judg- 
ment note  as  security  for  such  loan,  is  estopped  from 
asserting  that  the  settlement  upon  the  wife  is  fraudulent 
although  the  husband  fails  to  repay  the  loan.  Thomp- 
son V.  Thompson.     228. 

See  AssiQNMBNT  roR  thi  Benefit  or  Creditors. 
Lane's  Appeal.  879^  Deed.  Penna.  R.  R.  v,  i>huy. 
45.     Laohks.     Evans «.  Borie.     80. 

EVIDENCE,  (a)  OeneraUy.  An  abstract  of 
title  filed  by  eiiber  party  under  a  rule  of  Court  in  an 
action  of  ejectment  may  be  offered  in  evidence  as  proof 
of  the  papers  and  facts  recited  in  the  same.  £ge  v. 
.Medlar.     487. 

(b)  Proof  of  execution  of  deed.  When  the 
evideoce  given  to  impeach  the  genuineness  of  a  deed  is 
very  slight,  and  not  sufficient  to  overthrow  the  direct 
and  pobitive  proof  previously  given  of  its  execution, 
such  evidence  should  not  be  submitted  to  the  jury.  £ge 
V.  Medlnr.     437. 

(o)  Foreign  laws,  proof  of.  Foreign  laws  are 
presumed  to  be  i  he  bauio  as  our  own ;  if  a  party  desires  to 
rest  his  case  upon  a  difference,  the  difference  in  law  must 
be  nffirmntively  phown.     Vnn  Auken  v.  Dunning.     15. 

(d)   Secondary  evidence.     The  deposition  of  a 
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BVIDENCE — Continued, 

deceased  party  to  a  cause  taken  and  filed  preyious  to  his 
death  is  admissible  la  eTidence  ander  the  Act  of  28 
March,  1814. 

Quare.  Whether  in  saoh  a  case  the  living  party  could 
be  heard  upon  the  trial  to  contradict  the  deposition. 
Speyerer  v.  Bennett.     218. 

Notes  of  the  plaintiflfs  testimony,  taken  in  a  former 
discontinued  action  between  the  same  parties,  are  ad- 
missible in  a  second  action,  although  the  defendant 
may  have  died  in  the  interval.  Pratt  v,  Patterson. 
ICl. 

(e)  Parol  evidenoe  to  explain,  vary,  or  con- 
tradict "w^rittea  inBtroments.  iu  a  buit  upon  a 
mortgage  drawn,  payable  one  year  after  date,  parol  evi- 
dence is  admissible  to  show  that  the  mortgagor,  a  woman, 
signed  the  mortgage,  upon  the  express  assurance  by  the 
mortgagee  that  **  it  would  be  consi  lered  for  three  years, 
and  would  not  be  enforced  before  the  expiration  of  that 
time.*'     Lippincott  V.  Whitman.     813. 

A  guarantor  who  is  sued  upon  his  contract  of  gnar> 
anty,  which  was  written  upon  a  loose  sheet  of  paper 
referring  to  "a  foregoing  agreement,"  on  another  sheet 
of  paper,  is  entitled  to  show  that  a  paper  which  is  pre- 
fixed to  such  guaranty  is  not  the  paper  the  performance 
of  whose  covenants  he  agreed  to  guarantee.  Clarke  v. 
Adams.    881. 

^hea  parol  evidenoe  is  introduced  to  impeach,  upon 
the  ground  of  fraud,  a  sealed  release  of  damages  caused 
the  plaintiff  by  the  negligent  killing  of  his  son  on  a  rail- 
road, the  evidence  of  fraud  must  be  clear  and  distinct, 
and  the  uncorroborated  testimony  of  the  plaintiff  that 
he  did  not  read  the  paper,  and  was  misinformed  as  to  its 
character,  is  not  sufficient  to  send  the  case  to  the  Jury. 
Pennsylvania  R.  R.  Co.  v.  Shay.     45. 

Although  evidence  may  be  given  to  prove  a  usage  or 
custom  of  trade,  it  is  not  admissible  to  prove  the  mean- 
ing of  plain  English  words  in  an  auctioneer's  catalogue 
of  sale.     Lippincott  v,  Seidenbach.     448. 

See  Will  {e).  Johnson's  Appeal.  52.  Cohtraot. 
Malone  p.  Dougherty.     116. 

(f)  Book  entries.  In  an  action  by  an  assignee  for 
the  benefit  of  creditors,  where  the  assignor  has  been 
absent  from  the  country  for  seven  year**,  and  cannot  be 
fouad,  it  is  sufficient  to  prove  his  handwriting  to  render 
his  book  of  original  entries  competent  proof  of  the  sale 
and  delivery  of  goods. 

When  the  entnes  charge  but  one  member  of  a  firm,  li 
the  book  is  accompanied  by  proof  that  the  goods  were 
purchased  and  received  by  the  firm,  its  admission  is  not 
error.     Bear  tJ.  Trexler.     214. 

In  Bci.  fa.  sur  an  apportioned  mechanic's  claim,  the 
claimant's  book  of  original  entries  containing  only  en- 
tries 6f  the  items  furnibhed  all  the  buildings  without 
designating  the  precise  materials  furnished  each  build- 
ing, is  admissible  to  prove  the  items  in  the  account. 
Millett  V.  Allen.     874. 

See  Alteration  or  Wbitimo.  Insurance  Co.  v,  Bair. 
126. 

(g)  Deolaratiorui.  In  an  action  by  an  executor 
upou  a  liie  iiisumuco  policy,  where  the  defence  was  the 
alleged  suicide  of  the  insured,  declarations  by  the  widow 
of  the  deceased  in  the  lifetime  and  absence  of  her  hus- 
band, to  the  effect  that  she  wanted  to  raise  money  on 
the  policy,  as  her  husband  would  not  live  long,  and  the 
insurance  was  their  only  salvation,  is  not  admissible; 
nor  is  evidence  that  the  widow  hud  compromised  her 
claim  upon  another  policy  in  another  company.  Con- 
tinental Life  Ins.  Co.  v.  Delpench.     277. 

Although  the  rights  and  liabilities  of  the  parties  to  a 
contract  of  life  insurance  are  irrevocably  fixed  by  the 
death  of  the  innurod,  evidence  of  declarations  of  the 
company's  ftgeut  subsequently  made,  though  not  ordi- 
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narily  admissible,  are  admissible  to  explain  former  acta 
of  the  parties.     Socnrify  Life  Ins.  Co.  v.  Elliott.     504. 

(h)  Expert  teatimony.  One  is  not  qualified  to  be 
called  as  an  expert  without  first  showing  that  he  has  a 
peculiar  professional  knowledge  of  the  subject  concern- 
ing which  he  is  called  ;  unless  this  be  shown,  the  jury  are 
as  competent  to  draw  inferences  of  fact  as  the  witness. 
Continental  In<».  Co.  v.  Delpench.     277. 

(i)  Res  geatee.  In  an  action  against  a  railroad 
company  for  negligently  killing  the  pbnntiff's  husband, 
declarations  made  by  the  defendant's  general  superin- 
tendent admitting  facts  which  would  strongly  tend  to 
prove  negligence,  are  admissible  as  part  of  the  resgeitm^ 
if  made  at  the  time  of  the  transaction,  but  if  made*after 
the  transaction  is  fully  completed  and  ended,  they  are 
not  admissible.  Huntingdon  and  Broad  Top  R.  E.  Co. 
».  Decker.    121. 

(k)  Competenoy  of  witneases.  In  an  action 
against  a  husband  and  the  ndmi.stratur  of  his  wife  upon 
their  joint  mortgage,  the  husband  is  not  a  competent 
witness.     Crouse  v.  Staley.     83. 

In  an  action  by  or  against  executors,  etc.,  the  wife  or 
husband  of  a  party  incompetent  to  testify,  labor  under 
the  same  disquali6cation  as  such  pnrty.  Stoll  v^  Weid- 
man,  205;  Taylor  v.  Kelly,  206;  Bieriy's  Appeal,  210. 

In  an  action  by  the  administrator  of  A.  against  the 
administrator  of  B.,  the  next  of  kin  to  A.  is  not  a  compe- 
tent ^tness  for  the  plaintiff.    Kimble  v.  Carothers.    88. 

But  an  administrator,  although  personally  interested 
in  an  estate,  is  a  competent  witness  as  to  facts  occurring 
after  the  death  of  his  intestate.  Lahey  v,  Heenan. 
181. 

Notes  of  the  plaintiff^s  testimony,  t4ken  in  a  former 
discontinued  action  between  the  same  parties,  are  ad- 
missible in  a  second  action,  although  the  defendant  may 
have  died  in  the  interval.     Pratt  v.  Paterson,  161. 

A  legatee  is  a  competent  witness  to  prove  the  execu- 
tion of  a  will.  (By  an  equally  divided  Court)  Frew 
V.  Clark.     497. 

Where  incompetent  testimony  has  been  admitted, 
which  is  calculated  to  affect  the  minds  of  the  jury,  its 
subsequent  withdrawal  by  the  Court,  accompanied  by 
an  instruction  to  the  jury  to  disregard  it,  does  not  cure 
the  fault  of  its  admission,  and  a  venire  de  novo  will  be 
awnrded.     R.  R.  Co.  v.  Decker.     121. 

EXECUTION,  (a)  "Waiver  of  inqnUitlon, 
how  fea  it  extends.  Althuugh  a  waiver  ut'  iuqui^i 
tiun  in  u  judgment  note  given  by  the  then  owner  of  real 
estate,  under  a  strict  interpretation  of  the  Act  of  16 
June,  1836,  might  not  bind  his  vendee,  still  ns  the  prnc- 
tice  has  been  otherwise  in  many  parts  of  this  common- 
wealth, the  Court,  applying  the  maxim  communis  error 
faeit  j'tiSf  rule  otherwise.  Kostenbader  v.  Spotts. 
249. 

As  to  what  circumstances  will  estop  a  defendant  from 
alleging  that  a  waiver  of  iniquiaition  signed  by  him  was 
obtained  through  fraudulent  misrepresentation,  see 
EsToppRL  (a).     Jackson  r.  Morter.     140. 

(b)  Diatribntion  of  proceeda.  In  a  distribution 
of  the  proceeds  of  a  sherifl^'s  sule  of  personalty  of  an 
individual  member  of  a  firm  sold  under  a  fi.  fa.  against 
the  firm,  the  amount  of  such  fi.  fa.  must  be  paid  before 
a  subsequent  fi.  fa.  against  the  same  defendaint  for  an 
individual  debt  receives  any  portion  of  the  fund.  Brady 
t;.  Conway.     Merkle's  Appeal.     110. 

An  execution  is  the  end  of  the  law:  Money  collected 
under  an  execution,  even  if  not  due,  as,  e.  g.^  usurious 
interest,  cannot  be  recovered  back  in  a  new  action. 
Ins.  Co.  V.  Robinson.     178. 

See  Partnf.bship    (</). 

EXECUTORS  AND  ADMINISTRATORa. 

Sec  i^£Ubl>t.KTs'  LsTAXk::t. 
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EXPERT  TCSTIMONT.  See  Evidkncs  (h). 
Ins.  Do.  V.  DelpeucU.  2il,  Damagbs,  mbabubi  or.  (</). 
Kille  V.  Ege.     44J. 

FEB  SIMPLE.  What  words  will  orente.  See 
VEvinia  Anv  I'liicuASBR.     Coyle's  Appeal.     633. 

FIRE  COMPAN7.    See  Corporation  («). 

FOREIGN  IiAWS,  proof  of.  See  Eyidbiici  (c). 
Van  Aukea  v.  Dunning.     15. 

FOREIGN  JX7DOMENT.  EzempHfioation  of, 
is  a  8uffio>eut  instrumeui  witiim  the  affidavit  of  defenoe 
law.     Power  v.  Winsor.     860. 

FRAUD,  when  suffioient  OTideDce  of,  for  jary. 

8ee  DfiED.  Penna.  R.  R.  Co.  v.  Shay,  46;  Bond  v. 
BrotTsnn,  298;  Ins.  Co.  v.  Bair  &  Sheok,  126. 

FRAXXDS,  8TATX7TB  OF.  The  requirements 
of  tiie  itatuie  of  fruudd  are  vrnt  bj  a  writing  signed 
simply  by 'the  party  to  be  charged  thereby;  it  is  not 
necessary  that  it  should  be  tinder  seal,  nor  is  any  parti- 
cular fnrm  of  woffls  necessary.     Cndwalader  v.  A  pp.  1. 

FRADULENT  CONVE7ANCB.  See  Dbbtor 
AND  CREUiToa  (^).  Forrebter  9.  Hiinaway.  118.  Hus- 
band AND  WiFB  (c).     Thompson  v,  Thompson.     228. 

FUNERAL  BENEFITS.  See  Husband  ai^d 
WlFB  («). 

GROUND  RENT.  Payable  in  "current  siWer 
money  of  the  United  States/'  what  is  a  sufficient  tender. 
See  Landlord  and  Tbhamt  (a).    Maule  v,  Stokes.    878. 

OUARANT7.    See  Evidbbob  (e). 

HUSBAND  AND  "WIFE,    (a)  Curtesy.    A 

husband  is  entitled  to  his  curtesy  in  lands  settled  to  the 
separate  use  of  his  wife  in  fee,  unless  a  contrary  intent 
clearly  appears  iir  the  deed  of  trust,  and  the  giving  of 
n  power  of  sale  to  a  trustee  does  not  evidence  such  an 
intent. 

Qumre.  Whether  the  execution  of  the  power  would 
have  barred  the  curtesy.     Ege  v.  Medlar.     487. 

(b)  Meohanlo's  claim  against  wife's  separate 
estate.  A  mechanic's  claim  ti^ed  against  the  property 
of  a  married  woman  must  show  on  the  face  of  the  re- 
cord the  fact  of  ti.e  defendant's  coverture,  and  also  that 
the  work  and  materials  were  done  and  furnished  at  her 
special  instance  and  request.     Lloyd  v.  Hibbs.     21. 

(c)  Marriage  settlement,  when  frandnlent  as 
to  creditors.  A  settlement  of  Innd  by  a  hubb<iud  on 
his  wife  at  a  time  when  he  has  no  debts,  and  is  not  about 
to  enter  upon  a  hazardous  business  or  to  contract  fresh 
obligations,  is  not  fraudulent  in  law. 

The  party  from  whom  the  husband  purchased  the  land 
having  knowledge  that  the  title  was  to  be  taken  directly 
in  the  name  of  the  wife  is  estopped  from  asserting  the 
conveyance  to  be  fraudulent  because  the  husband  fails 
to  pay  a  judgment  note  given  in  part  payment  of  the 
purchase  money.  Whether  such  vendor  has  the  know- 
ledge of  the  fact  that  the  title  was  to  be  taken  in  the 
name  of  the  wife  fs  for  the  jury.  Thompson  v.  Thomp- 
son.    228. 

(d)  Post-nnptlal  settlement,  when  voidable  by 
wife.  A  release  of  dower  signed  by  a  wife  in  her 
niiii'ten  name  a  few  hours  after  marriage  (she  having 
previously  lived  with  her  husband  for  a  long  term  of 
years  as  mistress,  and  having  six  children  by  him),  in 
consideration  of  the  promise  of  a  future  support  of  her- 
self and  children  is,  upon  the  husband's  d^ath,  voidable 
by 'the  wife. 

Her  subsequent  execution  and  acknowledgment  before 
a  magistrate  of  a  release,  reciting  the  former  release, 
and  relinquishing  all  interest  in  her  husband's  estate  in 
lien^  an  annuity  of  $1200,  is  voidable  upon  the  death 
of  the  husband,  leaving  an  estate  of  $2,000,000,  upon 
proof  hdiug  fixhibiied  Ibat  the  wife  at  the  time  of  the 


HUSBAND  AND  WIFB-Con/i>itt««. 
execution  and  acKnowledgment  of  this  paper  had  no 
comprehension  of  its  contents  and  effect.     Hammett  «. 
Ilammett.     18U. 

(e)  RighU  of  wife  living  apart  from  husband. 
A  wire  who  has  voluutariiy  separated  hersvlf  from  her 
husband  for  the  period  of  five  years  is  not  entitled  to 
receive  from  a  beneficial  society  of  which  her  husband 
was  a  member,  the  sum  which  the  by-laws  provided 
should  be  paid  **  to  his  widow  or  relatives  towards  his 
decent  interment,"  in  a  case  where  the  bnsband  was 
buried  by  other  relatives.  Berlin  Beneficial  Society  v. 
March.     55. 

See  Eyidbhob  (k). 

INFANT.     See  Neoligbncb  (d)  (/). 

INJUNCTION.     See  Equity  (a). 

INQUISITION,  waiver  of.    See  ExBrttmoir  (ay. 

INSURANCE,  FIRE,  (a)  Mutnal  Company, 
Forfeiture,  Waiver,  lu  a  mutual  cuuipauy,  a  mem- 
ber who  lulls  to  pay  an  assessment  in  the  manner  pre- 
scribed by  the  laws,  forfeits  his  rights  under  his  policy ; 
and  the  act  of  an  agent  in  sending  a  second  notice  of  the 
assessment  is  not'  of  itself  a  waiver  of  this  forfeiture  in 
the  absence  of  evidence  that  the  notice  wns  sent  by  the 
authority  of  the  company.  Leonard  v.  Lebanon  MoU 
ins.  Co.     627. 

But  as  forfeiture  so  incurred  may  be  waived  by  the 
company  in  such  a  case,  the  question  of  waiver  musl  be 
left  to  the  j'lry.  Washineton  Ins.  Co.  r.  Uosenbcrger.  16- 

(b)  Condition  avoiding  policy.  A  condition  in 
a  policy  th.-it  it  shall  cvobe  Irum  the  time  when  the  pro- 
perty insured  shall  bo  levied  on  or  taken  into  posaessioa 
or  custody  under  any  proceediug  in  law  or  equity,  is  not 
violated  by  the  sheriff  levying  on  renl  estate  under  a 
levari  facias,  if  the  property  is  destroyed  by  fire  before 
the  sale. 

A  technical  levy  without  actual  seizure  is  not  withia 
the  meaning  of  the  condition.  Manufuoturers'  Ins.  Co. 
V.  0  MHlly.     207. 

(c)  Foreign  Company,  service  of  summons 
on.  A  bumiuons  must  be  served  on  tlie  special  agent 
named  by  the  company,  under  the  provisions  of  the  Act 
of  4  April,  1878.  A  service  on  a  mere  soliciting  agent 
is  insufficient.     Liblontc  v  Kansas  Insurance  Co.     858. 

INSURANCE,  LIFB.  (a)  Insurable  Interest. 
An  adult  son  hus  an  insurable  interest  in  tue  lite  of  his 
father,  since,  under  the  Act  of  18  June,  1886,  {  28,  he 
is  liable  to  the  county  for  the  maintenance  of  such  father 
if  the  latter  is  unable  to  maintain  iiimself.  Reserve 
Mutual  Ins.  Co.  w.  Kane.     201. 

(b)  Suicide.  Where  the  body  of  a  man  whose  life 
is  insured  is  found  drowned  in  a  river,  although  there  is 
no  evidence  of  how  the  body  came  to  be  there,  there  is 
a  presumption  that  the  deceased  did  not  commit  suicide^ 
which  is  not  rebutted  by  proof  that  the  deceased  be- 
lieved in  spiritualism.  Continental  Ins.  Co.  v.  Delpeuch. 
277. 

Whether  a  note  given  by  an  insured  was  given  In  abso- 
lute payment  of  the  premium,  as  well  as  whether  the 
agreement  of  the  parties  was  that  the  policy  should  be 
extended  for  that  time,  is  a  question  of  fact  for  the  jury. 
Secnrity  Life  Ins.  Co.  v.  Elliott.     604. 

(o)  Contract  with  agent.  See  Cortbaot  (e). 
Seipel  V.  TruKt  Co.     687. 

INTEREST.  Receiver  of  partnership,  when 
chargeable  w^ith.  When  the  receiver  of  a  partner- 
ship is  turced  by  a  complication  of  suits  to  retain  in  his 
hands  for  a  period  of  years  moneys  received  as  assets  of 
such  partnership,  he  is  not  chargeable  with  interest  in 
the  absence  of  evidence  of  his  having  personally  nsed 
the  fund.     Wallaoe's  Appeal.    468. 

See  UsuBT. 
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JOINT  OBLIGORS.  The  death  of  one  of  three 
Joint  obligors  in  a  bond  with  a  warrant  of  attomej  at- 
taobed,  does  Dot  prevent  the  entry  of  judgment  against 
the  suTTiTors  npon  the  warrant.  Croasdell  v.  Tallant. 
875. 

JX7DGMENT,  Revival  o£  When  a  plaintiff  in 
a  judgment  has  actual  notice  of  a  sale  of  land  bound  by 
it,  even  though  the  vendee  has  not  recorded  his  deed  or 
taikeii  possession  of  the  land,  a  teire  facia*  to  revive  the 
judgment  must  be  served  upon  the  terre  tenant  MoCray 
V.  Clark.    461. 

Who  ean  defend  against  for  usury.  See  Usimr. 
Miners*  Bank  v.  RoReberry.     13. 

Attorney**  Commiseions.  When  collectible  by 
pUiutiff  as  part  of  judguiout.  Schmidt  and  Friday's 
Appeal.     282. 

JUDGMENT  NOTE.  Waiver  of  inquisition  in, 
binus  vendee  who  puroUased  land  subject  to  the  judg- 
ment Kostenbader  v.  Spotts.  249.  See  Joint  Obli- 
gors. 

JUDICIAL  SALE.  See  Shiriff's  Salbs.  Lard 
Law  (a). 

JURISDICTION.  Local  and  transitory  ao- 
tiona.  i^n  aoiion  on  the  cube  toriujuries  iu  the  nature 
of  a  nuisance  to  land  is  locaU  And  must  be  brought  in 
the  county  where  the  lands  are  situate.  Prevost  v. 
Gorrell.     866. 

See  Courts,  Jurisdiottoii  of. 

JUSTICES  OF  THE  PEACE.  A  justice  of 
the  peace  has  no  jurisdiction  in  civil  cases  where  the 
sum  demanded  by  the  plaintiff  exceeds  $100,  although 
a  set-off  be  admitted,  which  reduces  the  sum  in  demand 
to  an  amount  less  than  $100 ;  but  if  direct  payments  are 
admitted  it  is  otherwise.  Peter  v.  Schlosser,  47  ;  Shir- 
ley o.  Entriken,  51. 

See  Plbaoino.    MoOuUough  v.  Logan.    88 

LABORER.    See  Lirn  (i). 

LACHES.  See  Corpobatiox  (e).  Evans  v,  Borie. 
86. 

LAND  LAVT.  (a)  Tax  sale.  An  offer  to  the 
eounty  treasurer  by  the  owner  of  unseated  liinds  to  pay 
all  the  taxes  due  thereon,  and  a  payment  by  the  owner 
of  all  sums  made  known  to  him  by  the  treasurer,  is 
equivalent  to  an  actual  payment  of  the  whole,  and  will 
prevent  a  valid  sale  of  the  land  for  an  unpaid  balance 
not  made  known  by  the  treasurer. 

A  trea8urer*8  statement  of  all  taxes  due  on  the  tract, 
and  his  receipt  for  the  payment  of  the  same,  is  sufficient 
•videuoe  of  a  tender  and  payment. 

The  provision  in  the  Act  of  1864,  that  all  actions  for 
the  recovery  of  such  lands  must  be  brought  within  five 
years,  does  not  apply  when  the  sale  was  absolutely  void 
for  want  of  jurisdiction.     Breisch  o.  Coxe.     84. 

A  party  claiming  under  a  commissioner's  deed  is  not 
required  under  all  eircumstances  to  prove  the  perform- 
ance df  all  the  requirements  of  the  Act  of  29  March, 
1824.  When  the  performance  of  these  requirements  is 
recited  in  the  commissioner's  deed,  and  there  is  no  evi- 
dence contradicting  such  recital,  the  question  of  per- 
formance may  properly  be  left  to  the  jury. 

The  recital  of  a  sale  by  the  treasurer  to  the  commis- 
•ioners  in  the  treasurer's  deed  is  the  best  and  primary 
evidence  of  such  sale,  and  is  in  no  wise  contradicted  by 
the  failure  of  the  treasurer  to  mnke  an  entry  of  such 
sale  in  his  books,  or  by  a  letter  from  the  former  not  men- 
tioning the  sale. 

Where  there  is  evidence  that  the  owner  of  land  has 
paid  the  taxes  regularly  at  biennial  periods  for  a  long 
time  and  the  tax  receipts  have  been  destroyed,  the  ques- 
tion whether  in  any  particular  year  the  tnxes  were  paid 
in  time  is  for  the  jury.     Coxe  v.  Derringer.     97. 

But  where  the  purpose  of  such  evideuoe  offered  if  to 
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defeat  a  title  under  a  tax  sale,  the  party  offering  it 

must  be  held  to  strict  proof  of  the  time  of  payment. 

Ibid. 

(b)  Canals,  ownership  of  soiL  The  Common- 
wealth is  tbe  owner  in  lee  simple  of  lands  taken  fur 
canal  purposes,  and  owns  \uqu%  ad  mediam  terram, 

A  grant  of  land  described  as  extending  from  a  point 
thence  by  the  said  oanal,  passes  no  title  to  the  land 
under  the  canal.     Wyoming?  C^al  Co  v.  Price.     224. 

LANDLORD  AND  TENANT,  (a)  Constmo- 
tion  of  ground-rent  deed,  cnrrent  silver  money. 
A  ground-rent  created  iu  1^06  and  payable  **  in  current 
silver  money,"  is  not  satisfied  by  the  tender  of  silver 
dimes  coined  since  1858.  There  must  be  a  tender  of 
such  current  silver  money  as  will  at  the  time  of  tender 
lawfully  pay  a  sum  of  one  hundred  dolUrs.  Maule  v. 
Stokes.    878. 

(b)  Constmotion  of  lease.  A  lease  by  a  chari- 
table society  of  ceriaiu  real  ecttute  to  tbe  trustees  of  the 
gas  works  contained  a  provision  that  the  lessees  should 
pay  all  taxes  assessed  on  the  premises  during  the  term. 
The  Legislature  by  a  subsequent  special  Act  exempted 
the  premises  from  taxation  so  long  as  the  revenues  re- 
ceived from  the  premises  should  be  used  for  charitable 
purposes:  ffeldy  that  the  lesHor  was  entitled  to  recover 
from  the  lessee  as  rent  the  taxes  subsequently  assessed 
upon  the  premises.  Qermaa  Society  v.  City  of  Phila- 
delphia.   488. 

A  lease  for  one  year  upon  condition  that,  if  the  tenant 
remained  on  the  premises  after  the  expiration  of  the 
year,  the  contract  was  to  remain  in  force  another  yeur 
and  BO  on  from  year  to  year,  entitles  the  tenant,  if  he 
so  elect,  to  hold  the  premises  through  the  second  year, 
and  the  tenancy  is  not  terminated  by  a  notice  to  quit 
from  the  landlord  served  upon  the  tenant  three  months 
prior  to  the  end  of  the  first  year,  if  the  tennnt  remain 
in  possession.  Therefore  a  surety  is  bound  fur  the  rent 
of  the  Becond  year.     McN-imee  v.  Cresson.     450. 

(c)  Distress.  If  a  landlord  after  distraining  on 
goods  alluw  the  tenant  to  remove  them,  the  surety  fur 
the  rent  is  discharged.     McNamee  v.  Cresson.     4o0. 

But  if  the  goods  are  eloigned  by  the  tenant  without 
any  negligence  upoa  the  part  of  the  landlord  or  bii 
bailiff,  the  surety  is  not  discharged.  Myers  v.  Hulse- 
man.     487. 

(d)  Replewln  bond.    Liability  of  surety.    In  ' 
an  action  against  a  surety  upuu  a  repleviu   bond,  an 
affidavit  that  tbe  plaintiff  accepted  other  goods  in  place 
of  those  missing  after  the  determination  of  the  action 
is  sufficient.     Sands  «.  Frits.     581. 

(e)  Prooeedings  to  recover  possession.  A 
lease  couumed  a  clause  providing  in  ca6e  of  breach  of 
condition  by  the  tenant  for  a^onfession  of  judgment  iu 
ejectment  with  an  agreement  that  no  writ  of  error  or 
objection  or  exception  shall  be  made  or  taken  thereto. 
A  writ  of  error  taken  to  such  confessed  judgment  will, 
on  motion,  be  quashed.     Bonniwell  v.  llopson.    402. 

In  proceedings  under  the  Landlord  and  Tenant  Act  of 
14  December,  1868,  when  the  defendant  appeals  from 
the  ju«igment  of  the  alderman,  he  must  file  an  nffldnvit 
that  the  appeal  is  not  intended  for  delay.  Carter  v. 
Hess.    825. 

The  assignee  of  a  portion  of  a  property  sold  subject 
to  an  existing  lease  of  the  whole,  is  entitled,  as  well  as 
the  lessor  or  assignee  of  the  whole,  to  the  remedy  given 
by  the  landlord  and  tenant  Act  of  1772,  for  the  recovery 
of  possession  at  the  end  of  the  term. 

An  affidavit  by  the  tenant  averring  that  the  term  has 
not  expired,  does  not  show  such  a  diiipute  as  to  the  title 
as  to  bring  the  cane  within  {  18  of  the  Act,  entitling 
the  tenant  to  an  arrest  of  proceedings. 

A  certiorari  bringing  up  proceeaings  under  the  land- 
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LANDLORD  AND  TUN AJXT— Con tinufd. 

lord  nnd  tenant  Act  of  1772,  is  not  a  aupersedeas.     De 

Coursey  v.  Guarantee  Tru«»t  Co.   66. 

(f)  Adverse  possession.  When  the  relationship 
of  landlord  and  tenant  is  once  established  between  par- 
ties, the  statute  of  limitations  does  not  begin  to  run  in 
favor  of  the  tenant  until  the  privity  existing  between 
him  and  his  landlord  is  severed  by  some  unequivocal  act. 
Cadwalader  v,  A  pp.    1. 

LEGAL  TENDER.  See  Landlord  and  Tknant 
(a).     Muulo  V.  tJiokes.     373. 

LIEN,   (a)  Mechanics  and  material  men.    The 

rigiit  of  a  mechanic  to  file  a  claim  agaiubt  a  building  i<i 
not  discharged  by  taking  the  promissory  note  of  the 
contractor  pnyahle  at  a  future  day,  unless  there  is  an 
agreement  that  the  note  is  taken  in  satisfaction  of  the 
dt'hr.     Herron  t;   Graham.     176. 

Where  materials  are  furnished  indiscriminately  for  a 
number  of  houses  under  an  entire  contract,  the  materia) 
man  has  the  right  to  apportion  the  amount  due  on  each 
bouse  and  to  file  separate  liens  therefor.  Millett  v. 
Allen.     874. 

After  a  trial  upon  the  merits,  the  Supreme  Court  will 
not  reverse  for  a  latent  clerical  error  in  naming  the 
owner  of  tiie  premises  in  the  body  of  a  mechanic's  claim. 
Palmer  r.  Pnul.     806. 

(b)  Requisites  of  claim  against  the  property 
of  a  married  w^oman.  A  ciaim  filed  agaium  the 
property  of  a  married  woman  must  set  out  the  fact  of 
coverture,  and  that  the  work  was  done  and  the  materials 
furnished  at  her  special  instance  and  request.  Lloyd  v, 
Hibbs.     21. 

(o)  In  Northumberland  County.  Tlie  Act  of  17 
Feb.  18o8,  extendmg  tue  provisions  of  the  Act  of  16 
Juuo,  1836,  to  'improvements,"  etc.,  on  leased  estates, 
is  not  confined  to  coal  leases,  but  extends  to  ordinary 
manufncturiog  establishments.  Thomas  v.  Smith,  6  Wr. 
68,  followed.     Reed  v.  Clement.     63. 

(d)  Laborer's  Lien.  One  who  contracts  to  de- 
livi-r  timuer  at  a  saM-mill,  and  in  pursuance  of  such 
contracts  hires  teams  and  drivers  to  do  the  work,  is  not 
entitled  to  priority  in  the  distribution  of  a  fund  produced 
by  a  sheriflTd  sale  as  a  laborer  under  the  Act  of  9  April, 
1872.  Wha  is  a  **  laborer,*'  under  the  Act,  discussed. 
Weutroth's  Appeal,  248. 

'  LIMITATIONS,  STATTTTB  OF.  (a)  Real 
actions.  Adverse  possession.  Some  clear,  posi- 
tive, and  unequivocal  act  la  necessary  to  give  an  adverse 
character  to  a  possession  originally  subservient  to  the 
title  of  the  owner.     Cadwnlader  r.  App.     1. 

(b)  What  sufficient  possession.  Aq  entry  upon 
and  cultivation  of  a  pur.  ion  of  a  tract  by  a  disseisor,  will 
not  give  him  constructive  possession  of  the  whole  tract, 
unless  he  has  made  his  entry  under  color  of  title  claim- 
ing by  the  specific  boundary  lines  of  the  whole  tract. 
The  right  of  a  disseisor  does  not  extend  beyond  the  mere 
pedit  possesno,    £)(e  v.  Medlar.     487. 

(c)  What  will  prevent  the  running  of  the 
statute.  The  existence  of  an  outstanding  estate  by 
the  curtesy  in  the  husband  of  the  woman  last  seized, 
prevents  the  running  of  the  statute  against  her  heirs. 
Hence  their  right  of  action  is  not  barred  until  twenty- 
one  years  after  the  death  of  the  husband.  The  Act  of 
22  April,  1856,  establishing  a  limiution  of  thirty  years 
as  to  persons  under  disabilities,  has  no  application  to 
heirs  whose  rights  of  possession  have  not  accrued,  when 
they  do  not  trace  title  through  those  having  the  inter- 
mediate right  of  possession.    £ge  v.  Medlar.    487. 

The  provision  of  the  Act  of  8  April,  1804,  that  all 
suits  for  the  recovery  of  land  sold  for  taxes,  on  account 
of  an  alleged  irregularity  in  such  sale,  must  be  brought 
within  five  years  after  the  sale,  does  not  apply  when  the 


LIMITATIONS,  STATTTTB  OV— Continued. 
sale  was  absolutely  void  for  want  of  jurisdiction,  as  when 
the  taxes  had  actually  been  paid.     Breisch  r.  Coxe.  84. 

(d)  Personal  actions.  Wlien  statute  begins 
to  run.  An  attorney  entrusted  with  the  collection  of  a 
debt,  who,  by  his  misleading  answers  to  his  client  to 
the  effect  that  the  debt  was  uncollectible,  has  put  bis 
client  off  his  guard,  cannot  plead  the  statute  of  limita- 
tions in  an  action  against  him  to  recover  the  amount  of 
the  debt  which  had  been  embezzled  by  a  correspondent 
attorney,  although  the  defendant  had  no  knowledge  of 
this  fact.     Morgan  v.  Tener.     898. 

False  answers  by  one  of  a  firm  in  the  collecting  busi- 
ness tending  to  mislead  one  who  has  placed  a  claim  in 
their  hands,  will  prevent  the  other  member<«  of  the  firm 
from  pleading  the  statute  of  limitations  in  an  action 
against  them  for  the  debt  which  had  been  collected  but 
never  paid  to  their  employer.    WickerMiam  v.  Lee.  400. 

To  revive  a  claim  barred  by  the  statute  there  must  be 
a  clear  and  definite  acknowledgment  of  the  debt,  a  speci- 
fication of  the  amount  due  or  a  reference  to  something 
by  which  such  an  amount  can  be  definitely  and  certainly 
ascertained,  and  an  unequivocal  promise  to  pay.  A 
letter  in  which  a  debtor  writes  to  his  creditor,  **  I  have 
received  a  letter  from  you  some  time  ago  asking  of  me, 
what  I  intended  doing  with  the  balance  of  a  note  I  owe 
you"  ..."  after  S.  is  paid  I  will  pay  you  all  I 
owe  you,  and  if  1  can  do  anything  for  yon  before  that 
time  I  will  do  so.  You  need  not  trouble  yourself  about 
me,  that  will  not  pay  you,  for  I  expect  to  pay  all  I  owe," 
Heldy  insufficient.     Miller  v.  Baschore.     402. 

(e)  Advancements.  The  statute  of  limitations  does 
not  run  against  an  advancement.    Filling's  Appeal.   252. 

lliANDAMUS.  The  Court  of  Common  Pleas  has 
power  to  issue  a  mandamus  against  overseers  of  the 
poor  to  compel  the  reception  and  maintenance  of  a 
pauper  under  an  order  of  removal  made  by  justices  of 
the  peace  under  the  Act  of  18  June,  1836. 

To  warrant  the  granting  of  a  mandamus  there  must 
be  a  specific  legal  right  and  the  want  of  a  specifio  leg^l 
remedy.  It  is  the  duty  of  the  Court  before  granting  it 
to  carefully  examine  the  circumstances,  and  exercise  a 
sound  discretion.  Com'th  ex  reL  v.  Overseers  of  Jersey 
Shore.     299. 

See  Municipal  Cobporatiors  (^).  Com'th  v,  Mit- 
chell.   893. 

MARKETABLE  TITLE.  See  Vendor  and  Pub^ 
CHA-Ka      Chyle's  Appenl.    63:S, 

BiARRIAGE  SETTLEMENT,  when  cancelled. 
See  lii>BAND  AND  Wife. 

MASHALLING*  ASSETS.  See  Dkbtos  ahd 
Crriutor.     Buir  and  Shenlc's  Appenl.     81. 

MASTER  AND  SERVANT,  (a)  LiabiUty 
of  mastor  for  negligence  of  servant.  A  muster  is 
liHbie  lor  injury  resulting  from  a  rash  and  improper, 
careless  and  negligent  act  of  his  serTant,  if  such  act  be 
not  wiiful  or  malicious.  Uestonville,  etc..  Pass.  R.  W. 
V.  Gray      421. 

(b)  Liability  of  master  to  servant  for  iz^jnry 
by  fellow-servant.  A  master  who  employs  an  in- 
cumpeient  servant,  knowing  his  incompetency,  is  charge- 
able with  the  consequences  of  that  serrant's  negligence 
to  another  servant  employed  in  the  same  service.  Hunt- 
ingdon, etc  ,  K.  R.  Co.  V,  Decker.     121. 

(0)  aenerally.  The  Act  of  4  April,  1868,  prevents 
a  person,  euipiuyed  by  one  railroad  company,  who  had 
a  track  adjoining  and  also  a  right  of  way  over  the  track 
of  the  company  defendant,  from  recovering  for  ii^uriea 
received  while  walking  upon  the  track  of  the  latter,  be- 
cause under  that  Act  the  plaintiff  had  no  greater  right, 
of  action  than  he  would  have  had  as  an  employ^  of  the 
defendant.  l)\il,  Lack.,  and  West.  R.  R.  v.  Mnlherin.  89. 


Digitized  by 


Google 


DIGEST  OF  SUPREME  COURT  CASES. 


583 


MEASURE   OF  DAMAGES.    See  Damaqbs, 

MF.AflnUR  OP. 

MECHANIC*  S  LIEN.    See  Lten 
MESNE  PROFITS.    See  Ejbotmeitt 
MONEY  COUllTS.     P«^e  Apsvmpmt 
MORTGAGE,     (a;  Recording  of.     fhe  lien  of 
a  mtiKgHge  id  elit^ctaal  Irom  tlie  time  of  i»  being  left 
for  record  and  eotered  by  the  recorder  upon  his  entry 
book.     The  failure  of  th.e  recorder  to  record  and  index 
a  mortgnge  for  nine  months  after  entry  does  not  affect 
Its  lien,  although  in  the  iuteryiil  judgments  have  been 
obtained  against   the  mortgagor.     Broivn  and  Wood's 
Appeal.     85. 

(b)  Proceodings  upon.  The  scire  facias  in  a 
proceeding  on  a  mortgage  takes  the  place  of  a  declara- 
tion,  and  must  show  on-  its  face  an  immediate  cause  of 
action.  If  the  breach  of  condition  relied  upon  is  the 
failure  to  pay  intereHt,  the  default  in  such  payment  must 
be  distiuctly  averred.  An  averment  that  ♦♦  the  princi- 
P»j1  with  the  interest  thereof  as  yet  remains  unpaid,"  is 
not  suflBcient.  iSwift  v.  Allegheny  Building  Association. 
64. 

(c)  Attorney's  commisflions.  The  attorney's 
commissions  provided  fur  in  a  mortgage  in  case  of  suit 
are  the  property  of  the  mortgagee,  and  not  of  the  at- 
torney, and,  if  after  scire  facias  issued,  the  mortgagee 
satisfy  the  mortgage,  the  attorney  has  no  right  to  pro- 
ceed to  collect  his  commissions.  By  satisfying  the 
mortgage,  the  mortgagee  extinguished  the  right  to  the 
commissions.     FMulkncr  t;.  Wilnon.     339. 

(d)  Admissibility  of  parol  evidence  to  alter 
time  of  payment.  Sf*e  Eviuknok  CO- 
MUNICIPAL  CORPORATION,  (a)  Muni- 
cipal expenditures.  The  councils  of  Philadelphia 
huve  no  puWiT  to  assess  by  ordinance  the  cost  of  laying 
new  heavy  granite  curbs  set  on  a  new  line,  upon  the 
owners  of  Broad  Street  property,  whj  hud  previously 
curbed  and  paved  their  pavements.  Wistar  v.  Philadel- 
phia.    124. 

Although  a  municipal  corporation  can  waive  irregu- 
larities and  defects  of  form  in  dealing  with  its  contrac- 
tors for  municipal  improvements,  yet  the  property  own- 
ers can  be  made  liable  for  the  payment  of  the  cost  only 
when  the  power  conferred  on  the  municipal  authorities 
has  been  legally  and  in  due  form  exercised.  Where  the 
record  shows  that  the  rules  prescribed  by  law  have  not 
been  complied  with,  there  is  no  jurisdiction  over  the 
defendant  or  his  property. 

In  a  suit  on  a  municipal  claim  it  is  incumbent  for  the 
plaintiff  to  show  that  ordinances  relative  to  advertising 
have  been  strictly  complied  with.     Fell  v.  Philadelphia. 

See  CoNPTTTiTTiONAL  Law  (d). 

(b)  Contracts  for  supplies.  Under  the  Act  of 
23  Marcli,  1^4  4,  the  municipal  othcers  huve  discretion- 
nry  powers  in  awarding  contracts  for  supplies.  In 
judging  who  is  the  *Mowest  responsible  bidder,"  they 
may  inquire  further  than  as  to  the  mere  pecuniary 
ability  of  the  competing  party,  snd  their  decision  will 
not  be  reviewed  by  the  courts  except  in  case  of  fraud. 

The  sending  in  of  sealed  proposals  under  the  above- 
mentioned  Act  confers  no  right  on  the  lowest  bidder  to 
compel  by  mandamus  the  award  of  the  contract  to  him. 
Com'th  ex  rel,  Snyder  v.  Mitchell,  898;  Findley'a  Ap- 
peal, 422. 

MURDER.    See  Crimes  (e). 

NATIONAL  BANK.     See  Usuar. 

NEGLIGENCE,  (a)  Generally.  The  owner 
of  a  private  alley,  abutting  ou  a  street,  who  constructs 
in  it  a  heavy  movable  platform,  which  by  a  slight  move- 
ment will  fall,  is  liable  for  injuries  caused  to  a  child 
upon  whom  it  fell,  although  the  child  was  a  trespaseer. 


NEGLIGENCE-C^n^mt^. 

In  such  a  case  the  question  of  negligence  in  so  con- 
structing and  maintaining  the  platform  is  for  the  jury. 
Phila.  Hydraulic  Works  v,  Orr.     662. 

(b)  Liability  of  boom  company  for  loss  of 
logs.  A  buoui  company  is  liable  for  the  value  of  logH 
Which  are  lobt  from  their  boom  through  their  negligence. 
Susquehannah  Boom  Co,  v,  Kogirs.     478. 

(c)  Of  steamship  company  for  loss  of  baggage. 
Although  an  ocean  sieumsbip  cuui^iany  may  not  bo  sub- 
ject to  the  liability  of  common  carriers  in  the  care  of 
personal  effects  of  passengers  carried  in  their  state-rooms, 
they  are  bound  to  exercise  due  care  that  such  effects  are 
not  stolen  by  any  passenger  or  employ^,  and  whether 
in  a  particular  case  such  care  has  been  exercised  is  for 
the  jury.     Ami^rican  Steamship  Co.  v,  Bryan.     628. 

'  (d)  Liability  of  railroad  compcmy  to  one  in- 
jured on  track.  £xcept  at  crossings  where  the  pub- 
tic  have  a  rigiit  of  way,  railroad  companies  have  a  right 
to  a  clear  track,  and  if  a  plaintiff  be  injured  while  walk- 
ing upon  the  track  he  cannot  recover,  because  of  his 
contributory  negligence.  Del.,  Lack.,  and  Western  R.  R. 
V.  Mulherin.    89. 

Though  a  young  child  cannot  be  charged  with  con- 
tributory negligence  by  reason  of  being  upon  the  rail- 
road tntck,  an  engineer  who  sees  a  young  child  upon 
tiie  track,  but  making  ready  to  get  off,  has  a  right  to 
presume  that  the  child  will  get  off,  and  is  under  no 
obligation  to  bring  his  train  to  a  standstill.  Where,  in 
such  a  case,  the  child's  foot  caught  in  a  crevice  between 
the  plank  aiid  the  rail,  and  was  run  over,  ?uld,  that  the 
failure  of  the  engineer  to  stop  the  train  was  not  per  se 
negligence;  the  question  of  negligence  is  for  the  jury 
under  proper  instructions  from  the  Court  Penna.  R. 
R.  Co.  V.  Morgan.     137. 

In  an  action  against  a  passenger  railway  company  for 
injuries  done  to  the  plaintiff's  carriage  by  reason  of  a 
collthion,  the  question  of  negligence  Is  for  the  jury. 
Girard  College  Railway  Co.  9.  Middleton.     486. 

(e)  Liability  of  to  emplove  for  injury  caused 
by  fellow-servant.  See  MAstsa  and  Sk&vamt. 
iiuntingdon  R.  R.  v.  Decker.     121. 

(f )  Contributory.  The  question  of  what  degree 
of  care  and  discretion  might  reasonably  be  expected  of 
a  boy  of  nine  or  ten  years  is  for  the  jury.  Hestonville 
R.  R.  ».  Gray.     421. 

When  one  whose  property  is  destroyed  by  fire  has 
ample  time  to  remove  it  after  the  beginning  of  the  fire, 
if  he  does  not  do  so,  he  is  guilty  of  contributory  negli- 
gence, and  cannot  recover  damages  against  those  through 
whobo  negligence  the  fire  was  caused.  Ray  dure  v. 
Knight.     lOU. 

Per  Paxson.  J.  he  leaving  uncovered  of  a  coal  oil 
tank  is  not  or  itself  such  negligence  as  to  render  the 
owner  liable  (jor  damages  caused  by  a  fire.  Raydure  v. 
Knight.     109. 

(g)  Negligence  in  executing  written  instru- 
ment.    See  Dkkd.     Penna.  R.  R.  v.  Shay.    46. 

NEGOTIABLE  INSTRUMENT.  A  promis- 
sory note  does  not  cease  to  be  negotiable  because  en- 
dorse<l  by  a  corporation  with  its  seal.  Rand  v.  Dovey. 
319.  See  ArriDAViT  or  Dbtbhob  Law;  Bills  or  £x- 
cbanor;  Bills  op  Lading. 

NOTICE.    SeeJoDQMKRT. 

ORPHANS'  COURT.  Practice.  When  the 
distributive  share  of  a  legatee  is  atiacued  in  the  hands 
of  the  executor,  the  Orphans'  Court  may  properly  direct 
the  executor  to  retain  it  in  his  hands  until  the  determi- 
nation of  the  attachment,  and  such  an  order  is  not  a 
final  decree  upon  which  to  base  an  appeaL  Yalentine^s 
Appeal.     471. 

See  Couais,  Jubisdictioh  or ;  Dxcedeht's  Estatbi. 
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PARTITION.    Coansel  fees  and  eosta  in.    See 
Costs. 
PARTNERSHIP,     (a)  Aottons  against.   See 

Affidavit  of  Bbfbnob  Law  (c).  Martian  v,  Manbeim. 
10. 

(d)  Dormant  partners,  "who  aro.  The  stock- 
holders of  a  baokiug  company  doing  business  under 
ordinary  articles  of  copartnership,  although  only  the 
name  of  the  bank  is  disclosed  to  the  pnbliot  and  not  the 
names  of  the  indiTidual  partners,  are  more  than  dormant 
partners,  and  are  each  individually  responsible  for  the 
obligations  of  the  association  contracted  after  their  be- 
coming partners,  until  notice  is  giren  of  their  withdrawal 
from  it. 

But  they  are  not  liable  for  debts  contracted  prior  to 
their  becoming  members  of  the  partnership,  unless  they 
expressly  assume  to  pay  them,  even  though  there  was  a 
continuance  of  business  without  discrimination  between 
past  and  future  business.    Shamburg  v,  Ruggles.    203. 

A  partner  who  enters  a  firm  already  established  does 
not  thereby  become  liable  for  the  debts  of  the  old  firm. 

A  dormant  partner  is  not  liable  for  work  done  after 
his  withdrawal  from  a  firm  by  creditors  who  had  no 
knowledge  of  his  connection  therewith. 

Since  the  Act  of  6  April,  1870,  a  mere  agreement  to 
advance  money  to  a  partnership,  and  to  receive  after  re- 
payment of  such  adTanoes  a  share  of  the  profits,  does 
not  of  itself  constitute  the  person  making  it  a  partner, 
and  where  he  has  not  actually  received  any  of  the  profits, 
and  has  not  been  held  out  to  the  world  as  a  partner,  he 
is  not  liable  as  such.     Hart  v.  Kelly.     886. 

(c)  Relations  of  partners  inter  se.  Rights 
and  duties  of  a  partner,  member  of  two  firms 
dealing  with  each  other.  1^.,  the  partner  of  F.  in 
mining  and  shipping  of  coal,  having  charge  of  the  sale 
of  the  firm's  coal  at  Philadelphia,  employed  another  firm 
of  which  he  was  a  member  to  sell  the  coal  upon  commis- 
sion; the  accounts  rendered  to  F.  by  B.  showed  that  this 
was  the  method  of  doing  the  business,  to  which  accounts 
F.  made  no  objection,  and  the  effect  of  this  arrangement 
was  to  reduce  the  expense  of  transacting  the  business 
by  saving  necessary  office  expenses;  under  these  cir- 
cumstances F.  after  dissolution  and  settlement  could  not 
demand  an  account  of  B.*8  share  of  such  commissions. 

B.  also  sold  coal  to  the  other  firm  of  which  he  was  a 
member,  with  notice  to  his  partner,  and  at  the  full 
market  value;  under  these  circumstances  he  was  not 
chargeable  for  profits  mnde  on  a  resale  of  such  coal  to 
the  government  at  a  profit.     Freok  v.  Blakist^n.     404. 

(d)  Distribution  of  assets  among  partnership 
and  separate  creditors.  An  auditor  appointed  to 
distribute  a  fund  arising  from  the  sale  of  personalty 
under  executions  ogainst  a  partnership  oannut  inquire 
into  the  existence  of  the  partnership  in  a  contest  over 
the  fond  between  partnership  and  individual  creditors, 
when  the  sheriff's  return  sets  out  that  the  property  sold 
belonged  to  the  partnership.     Bogue's  Appeal.     256. 

The  fund  produced  by  a  sheriff's  sale  of  t^e  equitable 
interest  of  a  partnership  in  land  under  a  judgment 
against  the  partnership,  is  liable  for  the  p.iyroent  of 
municipal  taxes  assessed  against  the  property  while  the 
firm  was  in  possession,  although  the  legal  title  was  iu 
another.     Van  Arsdalen's  Appeal.    463. 

(e)  Purchase  by  one  partner  from  another. 
It  is  not  friiud  per  se  for  one  puriuer  to  purchuee  irom 
another,  the  latter^s  interest  in  the  firm  through  the 
interposition  of  a  third  party  concealing  the  fact  that  he 
and  not  the  third  party  it  the  real  purchaser.  In  the 
absence  of  actual  fraud  or  inadequacy  of  price,  such  a 
sale  deliberately  made  and  fully  executed  will  not  be  set 
aside,  especially  after  the  lapse  of  several  years. 
Geddes'  Appeal.     150. 

The  payment  of  a  firm  debt  by  one  partner  does  not 
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entitle  him  to  subrogation  against  his  copartner  un  an 
account  has  been  settled  between  them.  Fessler's  Ap- 
peal.  71. 

See   DkBTOR  and   CRVDITnB,  SUBROQATIOH,  InTEBKST. 

Liability  of  receiver  for  interest  on  fund.  Wallace*8 
Appeal.    4G8. 

PLEADING,  (a)  Venne.  An  action  on  the  case 
for  injuries  in  the  nature  of  a  nuisance  to  land  is  local, 
and  must  be  brought  in  the  county  where  the  lands  are 
situate.     Prevost  v.  Gorrell.     866. 

(b)  Plea  in  abatement.  In  an  action  before  a 
justice  of  the  peace,  a  plea  setting  out  that  the  same 
cause  of  action  had  been  sued  upon  four  years  previ- 
ously, but  the  suit  had  been  abandoned,  and  the  eosta 
paid,  is  not  good  either  as  a  plea  in  abatement  or  a  plea 
in  bar.     McCulloch  v,  Logan.     88. 

When  change  of  declaration  not  allowed,  because  of 
delay.     See  Ambndhbnt.     Bricker  v.  Dull     254. 

Effect  of  verdict  in  curing  defects  in  pleading.  See 
Amrnonbnt  (c). 

POOR  LAW.  Under  the  Act  of  18  June,  1836,  { 
28,  an  adult  son  is  bound,  if  able,  to  support  a  f:ither 
unable  to  support  himself.  Reserve  Mutual  Ins.  Co.  r. 
Kane.     201. 

A  pauper  who  becomes  chargeable  upon  a  township 
where  he  has  no  legal  settlement,  cannot  be  removed  to 
another  township  unless  a  settlement  is  proved  in  such 
township.  In  such  case  the  burden  of  proof  is  on  the 
township  asking  fur  a  removal.  Overseers  of  Vineland 
V.  Overseers  of  Benton.     20. 

Mandamus  is  a  proper  remedy  to  compel  a  compliance 
with  an  order  for  the  reception  and  maintenance  of  a 
pauper  under  an  order  fur  removal  under  the  Act  of  13 
June,  1886. 

The  penalty  prescribed  by  that  Act  for  refusal  is  not 
such  a  statutory  remedy  as  renders  a  common  law  remedy 
obsolete.     Com'th  v.  Overseers  of  Jersey  Shore.    299. 

POWER  OP  ATTORNEY.  When  revoked. 
See  AoKKT  (fi).     Lehigh  Nav.  Co.  v.  Mohr.     822. 

When  not  revoked.  JSquitt  {b).  Lightner's  Appeal. 
296. 

PRACTICE,  (a)  Parties  to  action.  An  action 
at  law  cannot  be  brought  by  individual  stockholders 
against  the  directors  of  a  corporation  for  negligence  in 
the  management  of  its  affairs.  The  corporation  itself 
should  bring  the  action,  or  else  the  stockholders  should 
file  a  bill  iu  equity,  making  it  a  party  defendant.  Craige 
V.  Greg^.     287. 

The  omission  upon  the  record  of  the  Christian  name 
of  one  of  several  partners,  cannot  be  taken  advantage 
of  before  an  auditor  in  the  distribution  of  the  proceeds 
of  a  sale  under  an  execution  against  the  partnership. 
Brady  v,  Conway.     110. 

A  landlord  may  be  admitted  to  defend  In  ejectment  to 
such  portion  of  land  dencnbed  in  the  writ  as  he  claims, 
alter  a  plea  of  *'n..t  guilty."     Ege  t>.  Medlar.     4:J7. 

(b)  Service  of  proceaa  on  agent  of  non-real- 
dent  defendant,  in  serving  process  up  in  the  ngent 
of  a  deteudaui  residing  in  another  country,  a  simple 
return  of  personal  service  is  not  sufficient,  the  return 
must  show  a  service  *'  at  the  usual  place  of  business  or 
residence  of  the  agent.'*  Lehigh  Valley  Ins.  Co.  v. 
Fuller.     7. 

Service  of  process  against  a  foreign  insurance  com- 
pany must  be  upon  the  agent  of  the  company  specially 
debignated  under  the  Act  of  4  April,  1873,  and  the 
sheriflTs  return  must  set  out  the  fact  of  such  special 
agency.  Service  upon  a  soliciting  agent  is  insufficient. 
Libloug  V.  Kansas  Fire  Ins.  Co.     858. 

(c)  Scire  facias  anr  mortgage.  The  scire  facias 
in  a  proceeding  on  a  mortgage  takes  the  place  of  the 
declaration,  and  must  show  on  its  face  an  immediate 
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cause  of  action.  A  brench  of  condition  in  a  mortgage 
will  not  be  interned,  it  muf^t  be  distinctly  averred  in  the 
scire  facias.  Swift  v,  Allegheny  Building  and  Loan 
Assoc.     64. 

(d)  DiBOontinQaxice.  The  payment  of  costs  by  a 
plaintiff,  withdrawal  of  papers,  and  fuilure  to  proceed 
for  four  years,  is  an  abandonment  of  an  action  before  a 
justice  of  the  peace. 

The  pendency  of  such  an  action  cannot  be  pleaded 
either  in  abatement  or  bar  to  a  subsequent  action  be- 
tween the  same  parties  for  the  same  cau^ie  of  action 
McCulloch  V.  Loean.     88. 

(e)  AfiBdavits  of  defence.  Pending  a  motion  to 
open  ajuugiuciit,  jtiUgment  should  not  be  entered  on  a 
scire  facias  to  revive  Uiat  judgment,  for  want  of  an  affi 
davit  of  defence.     Seymour  v.  Hubert.     423. 

Although  ordinarily  taking  judgment  for  the  amount 
admitted  to  be  due  in  an  affidavit  of  defence  is  an  admis- 
sion by  the  plaintiff  of  the  truth  of  the  statements  con- 
tained  in  the  affidavit,  if  before  such  judgment  is  entered 
the  plaintiff  obtains  leave  to  withdraw  so  mnch  of  his 
claim  as  the  defendant  states  a  defence  to,  temble  that 
there  is  no  such  admission  presumed.  See  Richards  v. 
Bifler.     485. 

(f)  Trial  and  Its  Incidents.  Notice  of  special 
matter.  The  failure  to  give  notice  of  special  matter 
unaer  a  rnle  of  court  is  not  remedied  by  the  filing  of 
special  counts,  twelve  years  afterwards,  and  evidence,  of 
which  such  notice  should  be  given,  is  properly  rejected 
Bricker's  Adm'rs  v.  Dull.    254. 

The  improper  admission  of  evidence,  tending  to  in- 
fluence the  minds  of  a  jury,  is  not  cured  by  a  8ub:)equent 
direction  by  the  Judge  to  disregard  it.  Huntingdon, 
etc.,  R.  R.  Co  V.  Decker.     121. 

Although  pleadings  which  have  been  withdrawn  should 
not  be  permitted  to  be  taken  out  with  a  jury,  if  they  do 
not  substantially  differ  from  those  which  have  been  sub 
stitnted  for  them,  a  judgment  will  not  on  this  accouut 
alone  be  reverbed.     Kimble  v.  Carothers.     88. 

On  the  trial  of  a  cause,  counsel  cannot  be  allowed  to 
read  to  the  jury  the  opinion  of  the  Supreme  C»urt  de 
livered  in  another  case  involving  the  same  questions. 
£ge  V.  Medliir.    4:^7. 

(g)  Notice  to  produce  books  and  papers.  A 
party  is  nut  bound  to  produce  bouKs  aud  papers  upon 
the  trial  of  a  cause,  unless  call  be  made  for  them  in  con- 
formity with  the  rules  of  Court,  and  it  is  error  for  the 
Judge  in  his  charge  to  animadvert  upon  their  absence. 
Wyoming  C^al  Co.  v.  Price.    224. 

(h)  Opening  judgment  by  default.  When  judg- 
ment is  O'uaiutfd  agniitst  a  duleiidaut  by  default,  and  for 
the  purpose  cf  opening  such  judgment,  the  defendant 
enters  into  an  agreement  to  try  the  case  upon  the  merits 
upon  a  single  puiut,  evidence  is  not  admissible  to  show 
ft  defective  service  of  the  original  writ.  Nothing  will  be 
inquired  into  but  the  single  issue.  Contineutal  ins.  Co. 
V.  Delpeuch.     277. 

(i)  Charge  of  Court.    General  tendency.    See 

EbBORS  ANU  Al'I'EALS. 

(k)  Answers  to  points.  See  Ebrobs  and  Appeals 
(6).  Dawsun  v,  Robiuaou,  449;  Green  v.  Com'th,  424; 
Meyers  v.  C  >m'th.    606. 

(1)  Province  of  Court  and  Jury.  Although  the 
right  of  a  Judge  to  exprevs  an  opinion  on  tlie  evidence 
is  undoubted,  yet  a  charge  so  forcible  in  its  character  ai< 
almost  to  sweep  sway  the  jury's  freedom  of  decision  will 
not  be  sastained.  The  final  instruction  to  the  jury  that 
matters  of  fact  are  entirely  for  them  will  not  validate  a 
charge  otherwise  unfair  and  one-sided.  Burke  v.  Max- 
well.   48.     See  Coxe  v.  Derringer.    97. 

(m)  Reserved  point.  A  reserred  point  must  be 
bsbed  ttpwu  cerum  lavW  which  ai'e  admiiicd  or  have 
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been  found  by  a  jury.     Phillips  v.  Allegheny  Car  Co. 

847. 

(n)  When  charge  of  court  and  answers  to 
points  are  part  of  record.  See  Kaaoiis  ami>  Ap- 
PEAL3  (a).     Alexander  V.  Weidner.     245. 

(o)  Judgment.  Attorney's  commissions  of  five  per 
cent,  reeerved  in  a  judgment  note  are  part  of  the  noie, 
!ind  may  be  collected  in  addition  to  the  face  Taiue. 
Schmidt  V.  Friday's  Appeal.     282. 

To  whom  they  belong.  See  MoaTGAOB  (e).  Faulk- 
ner V.  Wilpon.     839. 

(p)  Quo  ^trarranto.  A.  quo  warranto  will  be  issued 
iip<*u  the  upplicatioQ  of  the  attorney- general  without  a 
rule  to  show  cause.    Commonwealth  v.  Walter.     876. 

(q)  Before  auditor.  A  summary  disposition  by  an 
auditor  of  exceptions  to  his  report  in  the  ab»ence  of 
counsel  for  the  exceptant  caused  by  the  detention  of  a 
railroad  train  of  which  the  auditor  had  notice  by  tele- 
graph, 18  irregular,  and  is  sufficient  ground  for  a  reversal. 
Copely's  Appeal.     145. 

(r)  Transfer  of  causes.  Proceedings  in  equity 
begun  in  the  bupreme  Cuurt  before  the  adoption  of  the 
constitution  of  1874  are  to  be  transferred  to  the  proper 
Court  of  Common  Pleas  of  Philadelphia  Coanty.  Kersey 
Oil  Co.  V.  Oil  Creek,  etc.  R.  R.  Co.     288. 

(s)  Punitory  damages.  Writs  of  error  takt^n  for 
deluy.  Biu&vAiiger  v.  Fmuer,  840;  Richards  v.  Hin- 
Icr,  485. 

See  also  Ambkdmetvt  ;  Costs  ;  Errors  and  Appeals  ; 

EVIDRNGR  ;    JtTSTICB  OP  THB  PrACR  ;    PlBAOINO. 

PRINCIPAL  AND  AGENT.    See  Agbkt. 
PROltflSSORT  NOTES.    See    Bills  or  Ex- 

CHANOK. 

PURCHASER  POR  VALUE.  The  equity  of  a 
purchaser  for  Taiue  is  greater  thuu  that  of  a  lien  credi- 
tor for  subrogation.     Hoff's  Appeal.    461. 

QUO  "WARRANTO.  The  attorney  general  is 
entitled  to  a  quo  warrauto  without  a  rule  upon  the  re- 
spondent to  show  cause. 

A  conviction  of  the  respondent  for  alleged  yiolation  of 
the  election  laws  is  not  a  necessary  prerequisite  to  a 
quo  warranto  to  test  an  alleged  forfeiture  of  the  offi'*e 
for  the  same  ofifence.    Commonwealth  v,  Walter.    870. 


RAILROAD  COMPANY.  See  Mastbr  and 
Servant;  Nkgligen^'K 

RATIFICATION.  See  Agbnt.  Horter  t>.  Silli- 
mun.     405. 

RECORDING  ACTS.  See  Mortgagb.  Browu's 
and  Wood's  Appeal.     86. 

RECEIVER.  When  chargeable  with  interest. 
See  Im  ris.KB8T.     Wallace's  Appeal.     468. 

RELEASE  OF  RAILROAD  DAMAlGES. 
See  Dbbd.     Penns.  R.  it.  Cu.  v.  Shay.     46. 

RENT,  apportionment  of.  When  a  life- tenant 
leased  a  farm  rederviug  reutin  kind,  and  died  during  the 
term,  his  personal  representatiTes  are  entitled  to  Che  pro- 
portion of  rent  of  the  existing  quarter,  accrued  but  not 
due  at  the  death  of  suoh  life  tenant,  as  against  the 
remaiuder-mnn.     Borie  v.  Crissman.     144. 

REPLEVIN.  See  Damaoeb,  Mbasurb  or.  Brin- 
die  V,  Adams.     6. 

ROADS,  STREETS,  AND  BRIDGES.  See 
Cbrtiorari;  Constitutional  Law;  Munioifal  Cor- 
poration. 

RULES  OP  SUPREME  COURT  Hour  rule. 
245. 

Rules  relating  to  hearing  of  capital  cases.    277. 
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SALE,  (a)  When  property  passea.  A  con- 
BignnK^nt,  under  on  agreemeDt,  ot'  lugs  to  be  sawed  by  the 
consignee,  who,  after  paying  all  expenses  and  reserving 
oommiss'ion,  was  to  account  for  the  proceeds  to  the  con- 
signor, does  not  pass  the  property  so  as  to  depriTe  the 
consignee  of  a  right  of  action  against  a  boom  company 
which  negligently  caused  their  loss.  Susquehanna 
Boom  Co.  t'.  Rogers.     478. 

(b)  Sale  by  sample.  See  Contract  (c).  Boyd 
V.  Wilson.  621  ;  Warren  e.  Coal  Co  .  525. 

SCINTILIiA  OF  EVIDENCB.  See  Dee^. 
Peniia.  11.  K.  Co.  v.  Shay.  45.  Evidence  (6J.  Ege 
».  Me'llnr.     437. 

SEARCHES.     See  Mortqage. 

SET-OFF.  Unliquidated  damages  arising  ex  con- 
tractu, which  are  capable  of  liquidation  by  any  known 
legal  standard,  may  be  set  off  under  the  Act  of  1705, 
although  arising  out  of  a  distinct  aud  separate  cause  of 
action.     Hulfpetiny  v.  Bell.  9. 

In  an  action  by  a  bank,  the  defendant  cannot  set  off  a 
note  endorsed  to  him  by  the  cashier  of  the  bank  without 
authority.     Shryock  v.  Bushore.     800. 

Indistinct  averments  of  set  off.  Hopple  v. 
Bunting.  472.  See  Affidavit  or  Defence  Law  (rf). 
Loucheim  v.  Becker.     449. 

Usurious  interest  paid  on  a  note  entirely  independent 
of  the  note  in  suit  cannot  be  defalked  in  an  action  ou  a 
note  by  a  national  bank.     Overholt  v,  BaAc.     419. 

SHERIFF.  Action  against.  See  Debtor  and 
Cbbditor  (  ).     Leeds  v.  Commonwealth.     554. 

SHERIFF'S  RETURN.  Conclusiveness  of. 
See  Estoppel.     Bogue*8  Appeal.     256. 

SHERIFF* S  SAIJESS.  When  set  aside.  Jackson 
r.  Morter.     140. 

SPECIFIC  PERFORMANCE.  See  Vendor 
▲ND  Purchaser,    (joyle's  Appeal,    b'6'6, 

STATUTES.  Title  ol  See  Constitutional 
Law  (/).     Mauch  Chunk  v.  McGee.     83. 

STATUTE  OF  FRAUDS.  Requisites  of  a  writ- 
ing to  pass  an  interest  in  real  estate.  See  Frauds, 
Statute  of.     Cadwalader ».  App.     1.       • 

STATUTE  OF  LIMITATIONS.  See  Limi- 
tations, Statute  op. 

STATUTORY  REMEDY.  When  not  exclusive. 
See  Poor  Law.     Common  weaiiU  v.  Overseers.    2U9. 

STOCK.  Equitable  assignment  of.  See 
Equity.     Lightner's  Appeal.     295. 

STOCK  BROKER.  Actions  against.  See  As- 
SUMP.iiT.     WngiKT  V.  Peterson.     844. 

SUBROGATION.  See  Debtor  and  Creditor 
{e).  Hoff's  Appeal.  461.  Partnership  (<■).  Fess- 
ler*8  Appeal.     71. 

SUNDAY.  Afl  to  Talidity  of  promissory  note 
date. I  on.     Sec  Bear  v,  Trexler.     214. 

SUPREME  COURT.  Original  jurisdiction  of,  in 
oasfM  cf  i  .iuMcuou  against  corporation.   See  Courts  ('f) 

SURETY.  Kighta  of,  on  abandonment  of  distrebs. 
See  Landlord  and  Tenant.  McNamee  v.  Cresson, 
450;  Myers  v.  Hulseman,  487;  Sands  v.  Fritz,  531, 

TAXES  AND  TAXATION,   (a)  Uniformity. 

See  Constitutional  Law   (c).       Lenigii   iron  i^o.  v. 
Lower  Macungie.     29. 

(b)  Effect  of  act  exempting.  See  Landlord  and 
Tenant  (/')•     German  Socuiy  t>.  Philadelphia.     488. 

(c)  When  payable  ont  of  fand  prodaoed  by 
aheriffs  sale.  See  Partnership  (t^).  Vuu  Arsdaleu's 
Appeal.     4tii.  ^ 

TAX  SALE.     See  Land  Law  (a). 

TENDER.  Failure  to  tender  consideration  of  con- 
tract, when  It  is  in  kind,  not  in  money,  e.  g.,  stocks.  See 
Contract  (rf). 

Where  the  holder  of  an  equitable  title  to  land,  in  pos- 
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sesman  of  it,  gives  up  possession  under  circumstances 
constituting  a  fraud  upon  his  lien  creditors,  the  pur- 
chaser thereof  At  a  sheriff's  sale  need  not,  before  bring- 
ing ejectment,  tender  the  purchase-money  to  the  legal 
owner.     Forrester  v.  Hanawaj.     118. 

Where  the  vendee  under  articles  of  sale  for  the  pur- 
chase of  real  estate  clear  of  incumbrances,  gave  notice, 
before  the  time  fixed  for  the  execution  of  the  deed,  that 
he  would  not  take  it:  Heldy  that  the  vendor  was  not 
bound  to  satisfy  incumbrances  before  tendering  a  deed. 
WenTPr  v.  Zimmerman.     66. 

TERRE  TENANT.     See  Judgmrnt. 

TOWNSHIPS.  In  proceedings  for  the  division  of 
towiistiips  under  the  Act  of  15  April,  1834,  the  record 
must  show  that  the  requisitions  of  the  Statutes  have 
been  strictly  complied  with.  In  re  Plum  Township. 
342. 

TRESPASSER.    See  Nroligrngb  (a). 

TRESPASS  qaare  olaasum  fregit.  See 
Damao£8,  ^iifiAbURE  OF  («)  liiuir  Coal  aud  iron  Co.  v, 
Lloyd.     108. 

TRUST,  ^vhen  passive.  Beal  estate  was  con- 
veyed to  a  trustee  to  p..y  tue  rents  and  profits  to  the 
settlor  for  her  life,  and,  after  her  death,  to  convey  to 
Huch  persons  as  she  should  appoint  by  her  last  will 
under  her  hand  and  seal ;  and,  in  default  of  appointment, 
to  her  right  heirs,  reserving  a  power  of  revocation. 

The  trust  created  by  this  settlement  was  passive  and 
executed  in  the  settlor  during  her  lifetime,  so  that  a  will 
executed  by  her  without  a  seal  was  effective  to  pass 
property  embraced  in  the  settlement.  Harkinsou  v. 
Bacon.     408. 

A  devise  to  a  trustee  of  real  estate  in  trust  for  the 
devisor's  son,  his  heirs  and  assigns,  until  the  son  should 
attain  the  age  of  twenty-five  years,  with  a  proviso  that, 
if  the  son  died  before  the  age  of  twenty-five  years  with- 
out lawful  issue,  the  property  should  go  to  certain 
charities,  does  not  create  such  a  trust  as  will  protect 
the  son's  interest  from  being  levied  on  and  sold  for  his 
debts.    Enderkiss  v,  Harkne^s.     866. 

TRUSTEES,  oompensatioii  ol  Although  trus- 
tees are  not  entitled  to  compensation  upon  the  value  of 
real  estate  remaining  unsold  at  the  termination  of  the 
trust,  yet  proper  compensation  out  of  the  corpus  of  the 
estate  will  be  made  to  them,  proportioned  to  their  re- 
sponsibility and  trouble,  when  the  regular  commission 
on  the  rents  is  insufficient  for  that  purpose.  Biddle's 
Appeal.     896. 

X7N SEATED  LANDS.    See  Land  Law. 

USURy.  (a)  "Wlio  can  take  advantage  ol  No 
one  but  a  debtor  or  creditor  whom  he  has  defrauded  can 
claim  the  benifit  of  the  Act  of  28  May,  1868. 

A  purcha&er  of  a  bankrupt's  real  estate  subject  to  the 
lien  of  a  judgment  cannot  reduce  the  amount  of  such 
ion  t>y  proving  that  the  judgment  included  usurious  in- 
terest.    Miners*  Trust  Co.  v.  Roseberry.     18. 

In  the  distribution  of  the  proceeds  of  a  sheriff^s  sale 
of  real  estate  sold  under  a  mortgage,  subsequent  exe- 
cution creditors  cannot  reduce  the  amount  to  be  paid 
the  mortgagee  by  evidence  that  he  holds  another  mort- 
gage of  the  debtor  upon  other  property  taken  for  the 
same  debt,  which,  if  paid  in  full,  will  include  nsurious 
Interest.    Taylor's  Appeal.     75. 

Usurious  interest  included  in  a  judgment  bond,  upon 
which  judgment  was  entered,  and  money  of  the  defen- 
dants attached  in  the  hands  of  garnitthees,  although  the 
defendant  had  no  knowledge  of  these  proceedings,  can- 
not be  recovered  back.  Federal  Ins.  Co.  v.. Robinson. 
178. 

In  a  feigned  iosue  to  determine  the  ralidity  of  a  judg- 
ment in  I'enusylvania  held  as  security  for  a  loan  made 
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trSURY — Chntinued.  \ 

in  New  York,  the  defendant  offered  to  show  <*tbat  the  j 
lofin  was  usariouB  bj  the  laws  of  New  York."  This 
offer  was  properly  rejected,  because  snch  a  loan  is  only 
Toid  for  the  excess  of  usurious  interest,  and  in  the  ab- 
sence of  proof,  the  law  of  New  York  will  be  presumed 
to  be  the  same.     Van  Auken  v.  Dunning.     15. 

When  usurious  interest  is  included  in  the  amount  of  a 
judgment  confessed  by  a  debtor,  and  afterwards  paid  in 
full  by  him,  the  excess  over  legal  interest  cannot  be  re- 
covered under  the  Act  of  28  May,  1858.  The  excess  of 
interest  paid  upon  the  amount  of  such  judgment  after 
its  confession  may  be  recovered.  Hopkins  v.  West. 
843. 

(b)  National  Banks,  effect  of  reserving  nsu- 
rioQS  interest. 

The  reatrvutiun  by  a  national  bank  of  usurious  in- 
terest works  a  forfeiture  of  the  entire  ^terest.  The 
taint  of  U!«ory  extends  through  an  entire  series  of  re- 
newal notes  given  for  the  same  original  debt.  Overbolt 
V,  Bank,  419;  Bryar  ».  Bank,  421. 

VENDOR  AND  PTTRCHASBR.  Specific 
performance;  marketable  title.  A  devise  to  B. 
lor  lite,  and  from  aud  after  her  decease  theu  to  the  issue 
of  her  body  who  should  be  living  at  the  time  of  her 
death,  equally  to  be  divided  between  them  as  tenants  in 
common,  and  not  as  joint  tenants,  subject  to  certain  an- 
Duities,  one  of  which  was  perpetual;  and  in  case  B. 
should  die  without  issue,  then  to  J.  in  fee :  upon  death 
of  B.  leaving  issue,  such  issue  took  a  fee  simple,  and 
could  make  a  good  marketable  title.  Coyle's  Appeal. 
633. 

See  Contract,  Tbndbb. 

VENXTB.  The  Acts  of  14  April,  1884,  and  28  April, 
1870,  relating  to  change  of  venue,  are  not  repealed  by 
the  constitution  of  1874,  for  the  effect  of  the  Schedule, 
3  2,  is  to  preserve  laws  then  in  existence  wherever  leg- 
islation ia  necessary  to  carry  the  provisions  of  the  Con- 
stitution into  proper  effect.  Watson  v.  Chester  R.  K. 
Co.    467. 

Inactions  of  nuisance.  See  Jurisdiotion.  Pre- 
Tost  P.  Gurrell.     3t>0. 

VOLUNTART  SETTLEMENT.  See  Husband 
AMD  NVirji. 

WAGES,  LABORER*  S  LIEN  FOR.  See 
Lien  (d). 

"WAIVER  OP  INQUISITION.  See  Exbou- 
TXOH.     Kuttieubader  v.  Spoils.     249. 

WARRANT  OF  ATTORNEY.  See  Joint 
Obligoss. 

WARRANTY.  See  Contkact  (c).  Boyd  v. 
Wilson,  6zi ;  Warren  v.  Coal  Co.,  625. 

WIDOW.    See  Hosbahd  and  Wife  (c).    Dsos- 

dents'  JisTATJiiB  (6). 


WILL,     (a)  What  papers  testamentary.     The 

following  paper  was  held  to  be  a  valid  will :  **  Know  ali 
men  by  these  presents  that  I,  James  McCully,  do  here- 
by order  and  direct  my  administrators  or  executors  in 
case  of  my  death  to  pay  Robert  D.  Clark  the  sum  of 
$75,000,  as  a  token  of  my  regard  for  him,  and  to  com- 
memorate the  long  friendship  existing  between  ns." 
Frew  V.  Clark.     497. 

(b)  Constrnction  of.  From  what  date  will 
speaks.  The  geueral  ru  e  that  a  will  speaks  from  the 
uvuth  of  the  testator,  does  not  apply  where  its  language 
by  fair  construction  indicates  a  contrary  intention. 

A  testator,  having  bequeathed  specific  stock  of  the  par 
value  of  $10,000  to  each  of  his  grandchildren  then  liv- 
ing, directed  his  executors  to  provide  and  procure  for 
eyQTj  after-born  grandchild  **  stocks  of  the  same  amount 
and  value  (viz.  ton  thousand  dollars). ''  After-born  grand- 
children were  entitled  to  have  set  aside  for  them  respect- 
ively, as  they  came  into  being,  stocks  of  the  same  market 
value  as  those  specifically  bequeathed  were  at  the  date 
of  the  will.     Clarke's  Estate.     288. 

(c)  Superflnons  words  in  a  will,  which  obscure 
the  sense,  may  be  stricken  out.  Under  the  following  pro- 
visions in  a  will,  **  I  give  and  bequeath  unto  my  son  E. 
and  P.,  and  my  daughter  C.  and  M.,  my  daughter's  chil- 
dren, they  shall  stand  in  equal  shares,  that  is  to  say, 
M.*B  children  shall  have  the  share  of  their  mother.  Item. 
My  son  D.  and  J.  they  shall  have  nothing  of  my  estate, 
they  have  now  more  than  their  shares  would  come  to:" 
heldf  that  all  the  testator's  estate  passed  to  E.  and  those 
mentioned  in  the  first  clause.     Zerbe  v.  Zerbe.     535. 

(d)  Legacy,  when  payable.  When  a  testator  be- 
queaths the  whole  income  of  his  estate  to  bis  wife  for 
life,  then  to  his  mother  for  life,  and  then  makes  an  ab- 
solute bequest  to  bis  brother  and  sisters,  and  in  the  last 
clause  of  the  will,  gives  certain  pecuniary  legacies,  these 
legacies  are  not  payable  till  the  termination  of  the  life 
estates.    Price's  Estate.    820. 

(e)  Contradictory  olanses.  Clauses  in  a  will, 
though  apparently  contradictory,  will  be  reconciled  if 
by  a:.y  reasonable  construction  such  a  result  can  be 
reached.     SheeU's  Appeal.     148. 

A  bequest  of  the  residue  of  an  estate  to  be  divided 
among  the  testator's  brothers  and  sisters,  and  the  bro- 
thers and  sisters  of  his  wife  **in  equal  shares,  so  that 
one  has  as  much  as  another,"  provides  for  a  distribution 
per  capita  and  not  per  stirpes,  Polly  Bittner's  Appeal. 
70. 

When  the  description  of  a  devisee  applies  with  exacti- 
tude to  one  person,  parol  evidence  is  inadmissible  to 
show  that  another  person  less  exactly  described  is  the 
intended  object  of  the  testator's  bounty.  Johnson's  Ap- 
peal.   52. 

Competency  of  legatee  as  witness  to  prove 
will,     bee  KviDBNCK  U),     Frew  v.  Clark.     4'j7. 

Fee  simple.  See  Vjcndob  and  Purcbassr.  Coyle's 
Appeal,     bii'6. 

Passive  trust.  See  Tsust.  Enderkisa  v,  Hark- 
ness.    8t>(i. 
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ABATEMENT.  Death  of  defendant  after  serrioe 
abates  the  suit.     England  v.  Kelly,  156. 

In  actions  by  partners  for  tort,  death  of  one  during 
trial  does  not  abate  the  suit  as  to  the  BurviTors.  Stru- 
thers  V.  Pencock,  617. 

ACCOUNT.  See  Decrdehts*  Estates,  Executobb 
AND  ADMiMisTaATOBs,  Orphams'  Coubt  Pbactice,  Part- 

HBBSHIP. 

ACTIONS.  Action  against  a  partner  who  was  not 
aerved  in  un  action  nguinst  the  firm,  can  be  brought  in 
a  different  Court  ft-om  that  in  which  the  original  action 
was  brought.     Wendill  v.  Magee,  204. 

Newspapers,  civil  action  for  words  published  in,  as  to. 
Struthersv.  Bulletin,  215. 

By  partners  for  tort  not  abated  by  death  of  one  during 
trial.     Strut  hers  V.  Peacock,  617. 

By  member  of  unincorporated  Association  against  the 
Association  by  name,  not  sustainable.  Paul  v.  Keystone 
Lodge,  408. 

ACTS  OF  ASSEMBL7.     Of  1726,  March  20  (Ac- 
tions Personal).     Buckman  v.  Jones,  802. 
1701,  April  18  (Judgments).  Chamberlain  t>.  Sloan, 

618. 
1797,  April  1  (Bread).     Johnson  v.  Kolb,  278. 
1810,  March   20  (Constables).    Commonwealth  v. 

Smith,  95. 
181*2,  March  81  (Joint  Tenancy).    Loxley's  Estate, 

806. 
1816,  March  18  (Divorce).    Reeves  v.  Reeves,  668. 
1822,  April  2  (Deeds  and  Mortgages).     Assurance 

Co.  V.  Power,  407. 
1882,  March  29  (Decedents'  Estotes).     Thomas's 
Estate,    96;    Seeker's    Estate,    891;    Ralston's 
Estote,   892;   Bamett's  Estate,  412;   Stewart's 
Estate,  470. 
1884,  February  24  (Decedents'  Estates).  Common- 
wealth V  Severn,  808 ;  Stewart's  Estate,  332. 
1884,  April  16  (Counties  and  Townships).    Com- 
monwealth V,  Marshall,  182. 
188(»,  March  11  (District  Courts).    Ohman  v,  Wins- 
more,  167. 
1836,  March  21  (Limited  Partnership).     Brooke  v. 

Alexander,  804. 
1886,  June  18  (Attachment  of  Vessels).     Shake- 
spear  V,  Schooner,   167 ;   Cain  v.  Shakespear, 
614. 
1886,  June    18   (Actions    Personal).     Blanco  v, 
Bosch,  171. 

(688) 


ACrrS  OF  ASSEBCBLT— Cbfiemtfed 

1886,  June  16  (Equity).     Fulton  v,  O'Donnell,  42 

1842,  July  12  (Actions  Personal).  Blanco  v.  Uobch, 
171. 

1843,  April  19  (Municipal  Claims).  City  v.  Patter- 
son, 278. 

1846,  March  11  (Municipal  Claims).  City  r.  Scott, 
6o2. 

1861,  April  14  (Decedents'  EsUtes).  Hilt  r. 
Walton,  645. 

1862,  May  4  (Actions  Personal).  Gilbough  v.  Keller, 
78. 

1865,  May  4  (Marriage).     Charlton's  Estate.  805. 

1866,  May  7  (Party  Walls  and  Buildings).  Bowers 
V.  Supplee,  22. 

1856,  April  11  (Party  Walls  and  Building?). 
Bowers  v.  Supplee,  22. 

1869,  April  12  (Building  Associations).  Associa- 
tion V  Schuller,  43 1 . 

1861,  May  1  (Decedents'  Estates).  Greentree's 
Estate,  619. 

1808,  April  4  (Railroads).  Rickard  v.  R.  R.  Co., 
617. 

1869,  April  16  (Evidence).  Hopple's  Estate,  79. 
McClellan  v.  Melloy,  659. 

1870,  April  5  (Paving  Market  Street).  City  v. 
Patterson,  278. 

1870,  April  6  (Partnership).     Boyd  v.  Hart,  220; 

Kelley  v.  Hart,  93. 
1870,  April  28  (Chestnut  Street).     Times  Pablish- 

ing  Co.  »  Ladorous,  657. 
1872,  April  8  (Married  Women).   Co.  v.  Blair,  170; 

Adams  v  Levy,  643. 
1878,  March  6  (Mechanic's  Lien).     Matsinger  v. 

Mullen,  644. 
1874,  May  14  (Practice).     Eyster  v.  McColla,  219. 
1876,  April  20  (Wagen).     Ryan  v.  McDonoogh,  44; 

De  Leon's  Estate,  76;  Mayberry  v.  Gerber,  240. 
1876,  April  28  (Beneficial  Societies).     Paul  v.  The 

Lodge,  408. 

1876,  May  8  (Violation  of  Ordinances).  McLaughlin 
V.  Jones,  208. 

1877,  March  28  (Stay  Law).  Thompson  v.  Buckley, 
660. 

ACTS  OF  CONGRESS.    March  8,  1876.    Buddy 
V,  llayens,  432. 
1876,  February  16  (Centennial).    Board  v.  Patter- 
son, 807. 
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ADMINISTRATORS.    See  Executors  amd  Ai>- 

MlNISTRATOBil. 

ADMIRALT7.  Lien  of  crew  on  Tessel  for  nages 
d\\*^  fur  work  dooe  for  charterer,  as  to.  Hart  v.  Schooner 
£uterpri»e,  172. 

As  to  what  are  maritime  services.  Ibid. 

Rule  of  U.  S.  District  Coart  as  to  depositions  in  ad- 
miralty eases,  666. 

Liabilitj  of  consignee,  for  damages  in  the  nature  of 
demurrage,  as  to.     Sheppard  t;.  Ice  Co.,  666. 

See  Attachmeft  (ff). 

AFFIDAVIT  OF  DEFENCB  I.AW. 

(a)  Gonerally.  As  to  judgmeut  against  hasband 
and  wife  fur  necessaries  furnished  to  wife.  Debraham 
V.  Walker,  26. 

Averment  contradicted  by  the  record.  Smith  v. 
Hopple,  27. 

(*uuditiooal  acceptance  of  an  order  for  delivery  of 
goo<ls.     Oormley  v.  Stovell,  79 

Fi  ing  of,  equivalent  to  appearance.  Holden  v.  Wood- 
wnrd,  138. 

Where  defendant  alleges  a  variance  between  the  copy 
filed  and  the  original,  mast  rule  plaintiff  to  produce 
original.  Osmer  v.  Souder,  156;  Snyder  v,  Richardson, 
27  J. 

Copy  of  book  entries  need  not  be  signed.  Ibid. 

Affidavit  of  third  party  Insufficient.  City  v.  Peterson, 
292. 

Averment  supplementing  copy  filed,  as  to.  Dickerson 
V.  McCausland,  827;  Allen  v.  Graham,  493;  Collins  t? 
O'Toole,  664 ;  Detmold  t;.  Coal  Co  ,  667. 

Written  contract  referred  to,  must  be  annexed. 
Hoover  r.  Munyon,  866. 

Practice  as  to  taking  judgment  where  supplemental 
affi>1avit  ordered,  but  not  filed.     Conrad  v.  Rodgers,  167. 

Whether  the  two  term  ruie,  based  upon  the  old  Penn- 
sylvania practice,  maybe  acted  upon  in  a  case  not  within 
affidavit  of  defence  law.     Detmold  v.  Coal  Co.,  667. 

Note.  Origin  and  development  of  affidavit  of  defence 
law.     Ibid. 

(b)  IiiBtmments  within  the  act.  Copy  of  pro- 
mibsory  note  omitiiug  erased  indorsement.  Uollinshead 
9.  Shiillcross,  44. 

Agreement  to  pay  for  privilege  of  furnishing  liqnors 
%t  b  .11.     Nisbet  v.  McSbain,  ]  *J0. 

Kecogniznnoe  of  bail  in  error.     Griffith  v,  Salter,  488. 

(o)  Instruments  not  within  the  act.  Wharfage 
not  subjvct  of  bo'ik  entries  with*n  the  Act.  Lennig  v. 
Ste.imUout  Co  ,  484. 

liuuk  entries  for  protessional  services  of  attorney. 
Meaiiy  v.  Kleine,  474. 

B  'ok  entries  omitting  defendant's  first  name.  Collins 
V.  O'  I'uole,  604. 

(d)  Sofiioienoy  of  affidavit.  As  to  sufficiency  of 
allegition  of  set-utf.  Rezeude  v.  Derques,  43;  Stover 
V*  Hutel  Co.,  166;  Donly  v.  Brown,  276. 

Breach  of  contract,  when  alleged,  contract  most  be 
set  furth.     Brown  v.  Rogers,  12. 

As  to  pendency  of  separate  its  on  two  notes.  Smith 
©.  Hopple,  44. 

As  to  allegation  that  plaintiff  holds  notes  as  collateral. 
Bank  v.  Erwin,  63. 

As  to  sufficiency  of  averment  where  defendant  says  he 
<Ms  informed,  believes  and  expects  to  be  able  to  prove" 
certain  facts.     Brown  v.  Walton,  76. 

Bankruptcy  of  individual  members  of  firm  defendant, 
no  defence.     Pastor  v.  Hicks,  68. 

Adjudication  of  bankruptcy  a  bar  to  judgment  in  State 
Court,  when.     Frostmnn  v.  Hicks,  202. 

Payment  made  in  fraud  of  creditors  cannot  be  set  off 
by  debtor.     Bocharach  v,  Schaller,  77. 

As  to  averment  of  presentation  and  notice  of  non- 
payment to  maker  of  check.  McCumbrkJge  v.  Cassel- 
berry,  134.     (3ee  Errata.) 


AFFIDAVIT  OF  DEFBNCB  IiAVT— Con/ini^dL 

As  to  sufficiency  of  allegation  that  defendant  never 
ordered  or  purchased  the  goods  and  owes  nothing.  Con- 
rad V.  Rogers,  167. 

What  is  sufficient  allegation  of  fraud  to  put  holder  to 
proof  of  consideration.     Bank  v.  Matthews,  168. 

What  constitutes  sufficient  allegation  of  surrender  of 
lease.     Suplee  v.  Harley,  240. 

Partial  failure  of  consideration,  good  defence  to  action 
on  contract     Kavanaugh  v.  Wall,  242. 

Suit  on  municipal  claim  for  paving,  what  is  sufficient 
defence  to.     City  v,  Patterson,  278. 

As  to  indefinite  and  insufficient  averments  of  conceal- 
ment and  fraud.  Tischner  v.  Bambrick,  94;  Bailey  v. 
Waterhouse,  276. 

As  to  what  is  sufficient  averment  of  warranty,  or  rep- 
resentation. Nagle  V.  Potter,  26 ;  Taylor  t>.  North,  77 ; 
Id,  170;  Bailey  v,  Waterhouse,  275. 

Signing  paper  without  reading  it,  on  faith  of  repre- 
sentations as  to  its  contents,  no  defence.  Yolkmar  v, 
Ervin,  291. 

Release,  sufficiency  of  allegation  of.  Nachod  v.  Knn- 
kle.  868. 

Failure  of  consideration,  as  to.  Chamberlain  v.  Sloan, 
618. 

As  to  allegation  that  plaintiff  is  holder  for  collection 
only.  Brown  v.  Walton,  76;  Houston  v.  Allen,  184; 
Osmer  v.  Souder,  166;  Bank  v.  Matthews,  168;  Tolman 
V.  Smythe,  169;  Association  v.  Yost,  171. 

Facts  must  be  set  out  ftilly  and  without  evasion. 
Pastor  V.  Hicks,  68;  Lindsay  v.  Casselberry,  188;  Tay- 
lor r.  North,  170;  Pollock  v.  Association,  170; 

(e)  Affidavit  of  loan.  Requisites  of.  Ohman  v, 
Winsmore,  167. 

Plaintiff  cannot  file  affidavit,  where  he  holds  a  note 
for  the  same  loan.    Ibid. 

An  advance  by  broker  of  purchase-money  of  stock 
bought  by  him  for  a  customer,  not  within  the  Act.  Hop- 
per V,  Hemphill,  474. 

See  Bills  or  ExcHANoa  and  Pbomissort  Notks; 

EVIDKNOE,  PrACTICI,  SBTOrF,  MUNICIPAL  CLAIMS. 

AGBNT.  Estoppel  of  principal  by  acts  of  agent. 
Baldwin  v.  Qeorge,  826. 

AORSBMENT.    See  Contbaot. 

ALDBRBIAN.  Mandamus  will  lie  against  a  mag- 
istriite  to  compel  him  to  issue  summons  against  a  con- 
stable who  has  been  guilty  of  illegal  delay  in  the  return 
of  a  writ.     Commonwealth  v.  Smith,  96. 

Cannot  take  jurisdiction  of  a  claim  over  $100.  Plain- 
tiff cannot  apply  a  counter  claim  of  defendant  so  as  to 
reduce  his  own  claim  below  $100.     James  v.  Frick,  291. 

See  Appral  from  Aldkriian,  Practiob. 

ALLEY.    See  Easbmbnt. 

AMENDMENT.  In  copy  filed,  not  allowable  after 
two  weeks  from  return-day.  Jones  v.  Gibson,  829; 
Held  V.  Clemens,  476,  contra,  Outh  v.  Anderson,  188. 

Libel  in  divorce  improperly  sworn  to  before  a  notary 
can  be  amended  nunc  pro  tune.    Reeves  v.  Reeves,  668. 

Proceedings  under  road  law  may  be  amended  after 
appointment  of  jury,  and  prior  to  view.  In  re  Fortieth 
Street,  64. 

APPEAL  FROM  ALDERMAN.  When  al- 
lowed nunc  pro  tune.     Schlecht  v.  Kistiue,  43. 

When  suit  i's  for  wages,  security  must  be  for  debt  and 
costs.  Ryan  v.  MeDonough,  44;  May  berry  v.  Gerber, 
240. 

Cause  of  action  must  be  the  same  in  court  as  before 
the  alderman.    Schlecht  v.  Restine,  96. 

Plaintiff  may  rule  defendant  to  plead  to  transcript. 
Levy  V.  Must  in,  2?0. 

APPEARANCE.  Bee  ArriDAViT  of  DBtBiioa 
Law  (a). 
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ARBITRATION.  Agreement  for,  in  constituUon 
of  unincorporated  associntion,  not  revoked  by  death  of 
member,     Shigerly  v.  Johnson,  541. 

Finding  of  ai-bitratioa  committee  of  Board  of  Brokers 
oonclusive  on  the  Court.     Singerly  v.  Jubn^on,  541. 

ARREST.  Act  of  13  June,  183G,  repouled  by  Act 
12  July,  1842.     Blanco  v.  Bosch,  171. 

A  capias  for  the  arrest  of  a  debtor  under  Act  12  July, 
,  1842,  cannot  be  bsued  without  the  order  of  a  Judge. 
Ibid. 

As  to  nature  and  extent  of  witness's  pririlege  from 
arrest.     Rex  v.  Piatt,  187. 

Party  to  an  action  privileged  from  arrest  while  in  at- 
tendance on  a  suit.     Steinmeti  v.  Wade,  187. 

Attach^  of  Foreign  Legation  privileged  from.  In  re 
Anfrye,  188. 

See  rEACTicK  (a). 

ASSIGNMENT.  For  benefit  of  creditors,  alleged 
to  be  fraudulent,  does  not  prevent  sale  of  goods  under 
fi.  fa.     Bunting  v.  McCormick,  490. 

See  Equitable  Af^ftioNMRNT. 

ASSOCIATION.  St>e  Benkftcial  Societtks, 
Board  or  JiROKJcas,  Dcildikq  Assooiatioms,  Cohpoba- 

IION. 

ASSUMPSIT.  Will  lie  on  promise  arising  out  of 
contract,  thougu  uuJer  seal.     Brown  v.  Bliem,  26. 

Will  not  lie  against  unincorporated  Association  by 
name.     Paul  v.  Keystone  Lodge,  403. 

Implied  promise  to  pay  for  services  rendered  by  bro- 
ther to  sister,  as  to.     Porter  v.  Trust  C>> ,  260. 

Plea  in,  averring  that  the  contract  was  entered  into 
in  another  State,  by  the  law  of  which  it  was  usurious  is 
in  Pennsylvania,  good.     Juillard  v.  Remington,  872. 

ATTACHMENT,  (a)  aenerally^.  Money  due 
on  a  municipal  cluim  to  a  city  contractor  ujuy  be  attached. 
Hewer  v.  Richardson,  274. 

Misnomer  of  garnishees,  amendable.  Bentley  v,  Kauf- 
man, tt52. 

Pendency  of,  must  be  specially  pleaded.  Tunis  v. 
Boker,  808. 

Leave  will  be  given  to  pay  into  Court  money  attached 
by  simultaneous  writs  and  interpleader  awarded.  Was- 
serman  v.  Bank,  475. 

(b)  In  ezeoation.  Attachment  on  judgment 
against  lunatic  defeuuant,  dissolved.  Uarmstead  v. 
Kingsley,  64. 

Fi.  fa,  against  stock  in  corporation,  form  of.  Stoever 
V.  Stoever,  169. 

Pendency  of,  does  not  prevent  entry  of  judgment. 
Tunis  V.  Baker,  868. 

Judgment  against  garnishee  for  want  of  appearance 
when  opened.     Sanborn  v.  Petry,  170. 

(o)  Against  frandulent  debtor.  Insolvency  of 
purchaser  at  time  of  purchase,  not  iigal  fraud.  Mc- 
Glensey  v,  Landis,  240. 

Affidavit  to  support  attachment  under  Act  of  18C9, 
what  particularity  required.  Ibid. 

(d)  Of  veaselA.  Where  under  Act  18  June,  1886, 
bond  is  filed  and  the  vessel  released,  and  afterwards 
judgment  is  given  for  libellant  he  may  issue  fi,  fa. 
against  respondents  and  against  the  ves8el,  he  is  not 
limited  to  the  sureties  in  the  bond.  Shukespear  v. 
Schooner  M'iggie  Cain,  167. 

Vessel  released  from  attachment  by  giving  bond  not 
liable  to  betaken  in  execution.   Cai^r.  Shukespear,  514 

(e)  For- contempt.  See  Okphans*  Couut  Prao- 
TICK  (d). 

See  ExAMTNBB,  FoBKTov  Attachment. 

ATTORNEY  AND  CLIENT.  Neglect  of  attor- 
ney, when  client  relieved  from  consequences  of.  Young 
o.  Lindsay,  109;  Scblecht  v.  Ristine,  43. 

Client  must  keep  his  attorney  advised  of  his  residence- 
Harris  V.  Govett,  GGO. 


AVERMENT.  Function  and  scope  of.  Dickersou 
V.  MoCauslaud,  b27. 

What  mny  be  shown  by,  supplementing  book  account. 
Allen  V.  Graham,  498;  Collins  p.  O'Toole,  664 ;  Detmold 
V.  Coal  Co.,  507. 

BAIL.  Surety  on  bail  bond  has  fourteen  days  from 
service  of  summons  to  surrender  his  principal.  Com- 
monwealth V,  Mnlony,  407. 

BANKRUPT  ACT.  InterpreUtion  of  {  5106. 
Frostman  v.  Hickn.  20.'. 

BANKR17PTC7.  Adjudication  of,  a  bar  to  judg- 
ment in  State  Cuurt  pending  proceedings  in  the  U.  8. 
Court  for  bankrupts'  discharge     Frostman  v.  Hicks,  202. 

Bankruptcy  of  one  partner  no  defence  in  actidn  against 
firm.     Pastor  ».  Hicks,  63. 

Procurement  by  debtor  of  entry  of  judgment  and  ex- 
ecution thereon  an  act  of  bankruptcy.  In  re  A.  Benton 
&  Bro.,  547. 

What  octs  constitute  snfficient  procurement  to  autho- 
rize adjudication  of  bankruptcy.  In  re  A.  Bentou  & 
Bro.,  547. 

BENEFICIAL  SOCIETIES.  Members  of,  not 
Individually  liable  as  copartners  for  benefit  to  sick  mem- 
bers.    Paul  V.  The  Lodge,  408. 

Assumpsit  will  not  lie  by  member  of  an  unincorporated 
Association  against  the  Association  by  its  name. 

Semble,  that  such  a  proceeding  should  be  by  bill  in 
equity.     Ibid. 

BILL  OF  DISCOVERT.  In  aid  of  execution, 
as  to.     Fulton  v.  O'Donnell,  42. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SOR7  NOTES,  (a)  Consideratioii.  A:i  to  bu  t 
un  iiute  given  as  collateral  becunty  fur  loan.  Bunk  r. 
Ervin,  63. 

Allegation  of  fraud  in  procuring  note  puts  holder  to 
proof  (.f  consideration.     Bank  v.  Matthews,  ]o8. 

(b)  Protest.  As  to  release  of  endorser  by  mistake 
in  notice  of  protest.     Banking  Co.  v.  Wolf,  93. 

Protest  of  check  need  not  be  averred  in  copy  filed. 
McCambridjre  v.  Casselberry,  134.     (See  Errata.) 

(c)  Defences  by  makers  and  endorsers..  Ex- 
cessive payment  to  plaiuiitf  in  iraud  ol  oiher  creditors, 
no  defence.     Bacharach  v,  Schaller,  77. 

Holding  nnsold  collateral  securities  for  note,  no  de- 
fence.   MoCausland  v.  Hickman,  94. 

A  note  transferred  after  maturity  is  subject  to  an 
equity,  but  not  to  a  defence  of  set-off.  Douly  v.  Brown, 
275. 

(d)  Parol  evidence  to  vary.  Agreement  between 
the  parties  to  receive  rial  estate  in  payment  no  defence 
against  endorsee.     Lindsay  v,  Cns-'elberry,  42. 

Where  note  is  executed  in  consideration  of  a  promise 
made  by  the  pnyee,  parol  evidence  is  admissible  to  cun- 
iradict  it.     Elliott  v.  Adams,  44. 

Parol  evidence  inadmissible  to  vary  or  contradict. 
Lindnny  r.  Casselberry,  188;  Biiik  v.  Myers,  290. 

Cuuteniporuneous  writing  ns  to  mode  of  payment,  how 
far  a  defence.     6hallcross  v.  Kohl,  219. 

See  EviDKNOR  (6). 

(e)  Other  matters.  As  to  allegation  of  forgery  of 
name  of  joint  endorser.     Associations.  Yost,  171. 

Due  bill  pnyable  to  ** or  bearer"  holder  may 

bring  suit  without  filling  blank;  a/iter,  if  payable  to 
** or  order**     Boyd  r.  Bockenkamp,  2"). 

BILL  OF  PARTICXJLARS.  In  notion  ex  de- 
licto^ Wl'en  alloweu,     B-nia  v.  K.  K.  Co.,  861. 

BOARD  OF  BROKERS.  As  to  application  of 
proceeds  of  sale  of  stat  of  member,  under  constitution 
of.    Sitigerly  v,  Johntton,  541 ;  Leech  v.  Leech,  612. 

Agreement  in  constitution  of,  for  arbitration  bindins; 
upon  members  of,  and  upon  Court.  Siogerly  r.  Johu- 
son,  641. 
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BOND.  QiTen  to  release  property  from  mechanic's 
lien,  under  Act  March  6,  1873,  owner  not  necessarily  a 
a  party.     Matpineer  v.  Mullen,  644. 

BOOK  BNTRIEB.    See  Affidatit  of  Dbfencb 

liAW,  EVIDKNOK. 

BRBAD.  Act  April  1,  1797,  aToiding  contracts  for 
sale  of  bread  other  than  by  weight,  is  still  in  force. 
Johnson  v.  K^lh,  278. 

BUILDING  ASSOCIATIONS.  InsoWent,  bill 
in  equity  will  not  lie  to  wind  up  atl'uird  of.  Gormerly 
V.  Association,  1 1 . 

Penalties  authorited  by  by-laws  of,  not  usurioas. 
Association  v.  George,  230. 

As  to  calculation  of  fines  for  non-payment  of  interest 
when  due.     Association  v.  George,  289. 

Fines  for  unpaid,  dues  of  past  months  can  only  be 
imposed  when  expressly  authorized  by  charter  or  by- 
laws.    Association  v.  Schuller,  481. 

Bee  Equitt,  Mobtoaos. 

BX7ILDING>  INSPBCTORS.  Powers  and  duties 
of.     Buwers  V.  Supplee,  2'J. 

May  require  walls  to  be  of  such  thickness  as  necessary 
for  safety.     Bowers  r.  Supplee,  22. 

BUILDINGS.  Thickness  of  walls  in  Philadelphia, 
as  to.     Bowers  r.  Supplee,  22. 

CAPIAS.  Can  no  longer  be  issued  under  Act 
18  June,  188(5.     Blanco  v.  Bosch,  171. 

Cannot  be  issued  under  Act  12  July,  1842,  without 
sanction  of  a  Judge.     Blanco  v,  Bosch,  171. 

See  PRACTIOB. 

CAPIAS  AD  RESPONDENDUM.  ^hat 
averments  necessary  in  affidavit  to  hold  to  bail.  Beach 
V.  Wade,  219. 

Against  freeholder,  fine  for  improper  inraing  of  wr'.t ; 
defective  affirlavit.     Buckmnn  v.  Joue;*,  802. 

CENTENNIAL  BOARD  OF  FINANCE. 
Proviso  in  Act  of  Congress  of  Feb.  16,  1870,  thoi 
$1,500,0§0,  appropriated  to,  shnll  be  returned  to  U.  S 
before  any  **  dividend  or  percentage  of  the  profits"  shall 
be  paid  to  the  stockholders,  coubtrned.  Board  t;.  Pat 
terson,  807.     (Reversed  by  Sup.  Court  of  U.  8  ) 

CHECK.  Want  of  averment  of  presentation  and 
Dotioe  of  non-payment  to  the  maker.  McCam'bridge  v. 
Casselberry,  184.     {Hee  Errata.) 

As  to  allegation  that  pliiintiff  is  bolder  for  collection 
only.    Houston  o.  Alien,  184. 

As  to  defence  of  forgery,  duress,  or  fraud  in  obtain- 
ing signature.     Hntifiton  V.  Allen,  184. 

CITY  COUNCILS,     t^ee  rorNcits,  City. 

COLLATERAL  SECURITY.  See  Bills  of 
Ezchan(;k  and  Promissory  NorKS  ('). 

COMMISSIONERS  OF  COUNTY.  When  n 
new  erection  is  recommended  by  two  succe^bive  Grand 
Juries,  and  approved  by  Quarter  Sessions,  Commis- 
sioners are  bound  to  proceed.  Commonwealth  v.  Mar- 
shall, 182. 

Discretion  of,  does  not  extend  to  judging  of  necepsity 
for  buildings  bo  recommeuded.  Commonwealth  v.  Mar- 
shall, 182. 

See  Mandamus. 

COMMON  CARRIER.  Duty  of,  to  furnish  seat 
to  traveller  holding  ticki-t.     Levau  v,  U.  K.  Co.,  496. 

See  Railboaus  akd  H  mlways. 

COMMON  PLEAS.  Te.stamentary  trusts,  Com- 
mon Pleas  hasjuriMliction  to  order  sale  of  real  estate 
purchased  by  trustees  tor  purposes  of  will,  though  not 
so  stated  in  the  deed.     Beck*s  Estate,  248. 

Lunatic,  estate  of,  jurisdictiou  over.  Frey's  Estate. 
871. 

See  CoFBTs. 

CONFLICT  OF  LAVTS.  A  release  of  judgment 
against  one  partner  iu  u  biuie  where  by  law  such  re- 


CONFLICT  OF  IsAWB—Continwd, 
lease  enures  to  the  benefit  of  both,  releasea  a  judgment 
in  Pennsylvania  against  the  other  partner.     Green wald 
0.  Raster,  827. 

A  policy  of  fire  insurance  issued  by  Missouri  Com- 
pany, but  made  in  New  York,  is  to  be  interpreted  and 
governed  by  New  York  law.     Todd  v.  Ins.  Co  ,  830. 

Plea  that  contract  was  made  in  another  State,  by  the 
law  of  which  it  was  usurious,  is,  in  Pennsylvania,  good, 
Juillard  v.  Remington,  872. 

CONSTITUTIONAL  LAW.  City  Councils  can- 
not  iuiei'tci-e  wiih  chartered  rights  of  corporations. 
R.  W.  Co.  V.  Dougherty,  62. 

The  words  *♦  it  bhall  be  lawful"  in  Act  April  16,  1834, 
J  10,  construed  to  be  imperative.  Commonwealth  v. 
Marshall,  182. 

When  Commonwealth  is  only  nominal  plaintiff,  the 
statute  of  limitation  runs.  Commonwealth  v.  Severn, 
303. 

Act  23  March,  1877  (Stay  Law)  is  constitutional, 
and  applies  to  cases  in  which  unexecuted  writs  of  vend, 
exp.  were  in  the  hands  of  the  sheriff  at  the  time  of  its 
piis-sage.     Thompson  v.  Buckley,  500. 

CONSTITUTION   OF    PENNSYLVANIA. 

Article  i.,  fctection  7,  Libel.  Commonwealth  v.  McClure, 
58. 

CONSTABLE.  Mandamus  will  lie  agktinst  magis- 
trate to  compel  him  to  issue  summons  against  a  consta- 
ble who  has  been  guilty  of  illegal  delay  in  the  return  of 
a  wt'it.     Commonwealth  v.  Smith,  95. 

CONSTRUCTION   OF  WORDS.     See   Crm- 

TRNNIAL  BOA&D  Off  I'lMAKCE,  COMMlSSlOKkBS  OF  CoUl«TT, 

Will. 

CONTRACT.  Partial  failure  of  consideration  good 
defeuce  to  an  action  on.     Eavanaugh  r.  >Voll,  242. 

For  sale  of  bread  other  than  by  weight,  void.  John- 
son V,  Kolb,  273. 

Measure  of  damnges  where  there  is  difficulty  in  ascer- 
taining value.     Rhoads  p.  Detwiler,  827. 

See  Agent;  Husband  and  WiFie;  Damages,  Mbasubb 
of;  Inmuranck,  Firb. 

CONTRIBUTION.  Right  of,  as  between  late 
partners,  does  not  exibt  until  payment  by  one.  Tolman 
V,  Sroythe,  169. 

CONTRIBUTOR7  NEOLIOENCE.    See  Nb- 

GLIURNCB. 

CORPORATION.  Building  Associstion,  insol- 
vent, bill  in  equity  will  not  lie  to  wind  up  affairs  of. 

See  Attaoumknt,  Equity,  Passbngbb  Railways, 
Railroads  aad  Railways. 

COSTS.  Seonritj  for  coats.  As  to,  when  case 
is  on  trial  list,     llallahan  v,  Murray,  44. 

See  Exam  in  BR. 

COUNCILS,  CIT7.  Cannot  grant  rights  inter- 
fering With  ciiartered  rights  of  railroad.  R.  R.  Co.  v, 
Dougherty,  62. 

As  to  ordinance  of  July  11,  1876,  regulating  hackney 
carriages.'     McLaughlin  v.  Jones,  203. 

COUNT7  COBIMISSIONER8.  Duty  to  erect 
public  buildings  wheu  recumnieu«ied  by  two  successive 
Grand  Juries,  and  approved  by  Quarter  Sessions.  Com- 
monwealth V,  Marshall,  182. 

COURTS.  ,  Action  against  a  partner  who  was  not 
sued  in  tm  notion  against  the  firm,  can  be  brought  In  ft 
ditierent  court  frnhi  that  in  which  the  original  action 
was  brought.     llV'endill  v.  Magee,  204. 

Whether  Orphans*  Court  has  concurrent  jurisdiction 
with  Common  IMeas  to  order  sale  of  real  estate  pur- 
chased by  trustees  for  purposes  of  the  will,  though  not 
so  expressed  in  the  deed.     Beck's  E?*tate,  248. 

When  jurisdiction  of  Orphans'  Court  oeac^es  and  tbiL^ 
of  Common  Pleas  attaches.     Frey'a  Estate,  871. 
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COURTS—  Continued. 

Orphans'  Court,  juriBdiotioo  of,  to  appnint  gunrdian 
where  minor  is  non-resident.     Ralston's  Estate,  892. 

Has  jurisdiction  of  a  claim  against  a  decedent's 
estate,  though  a  suit  is  pending  in  the  Common  Pleas 
for  the  same  matter.     Evans's  Estate,  610. 

Court  bound  by  finding  of  arbitration  committee  ap- 
pointed in  pursuance  of  constitution  of  unincorporated 
associntion.     Singerlj  v,  Johnson,  541. 

CRIMINAL  LAVT.  Libel,  Inw  of,  under  new 
constitution.     Communwealth  v.  McClure,  58. 

Defendiint  convicted  of  fornication  and  bastardy  lia- 
ble for  weekly  allowances  accruing  after  bis  discharge 
OS  an  insolvent  debtor.  Commonwealth  p.  Faulkner, 
540;  Commonwealth  v.  Miller,  801. 

DAMAGES,  MEASURE  OF.  As  to,  where 
diOicuity  in  ahcertaiuing  value.  Rhoads  v,  Detwiler, 
827. 

Damages  for  personal  injuries,  when  excessive.  Le 
Van  V.  B.  R.  Co.,  490. 

Where  there  is  a  specific  agreement  to  satisfy  judg- 
ment, the  Act  of  18  April,  1791,  is  not  a  bar  to,  nor 
does  it  measure,  damages  for  breach  of  the  agreement 
Chamberlain  v.  Sloan,  518. 

In  nature  of  demurrage  for  detention  of  vessel  by  con- 
sigpees,  fls  to.     Sheppnrd  v.  Ice  Co.,  5G5. 

DEBTOR  AND  CREDITOR,  (a)  Assign 
mont  for  benefit  of  creditors.  Where  alleged  to 
be  fraudulent,  does  not  prevent  sale  under ^  fa.  Bunt- 
ing V,  McCormick,  496. 

(b)  Composition  note.  Excessive  pnyment  to 
plaintiff  in  fraud  of  other  creditors  no  defence  to  suit 
on.     Bacharach  v.  Schaller,  77. 

(c)  Other  matters.  Execution  is  prima  faeit  satis- 
faction of  debt.    Bryan  v.  Paul,  64. 

Act  2i  March,  1886,  postponing  special  partner  to 
creditors  can  be  invoked  only  by  creditors  themselves. 
Brooke  v,  Alexander,  804. 

A  pledge  by  a  deceased  pnrtner  in  his  lifetime  of  his 
indiv.dual  property  as  security  fur  a  firm  debt,  is,  to  the 
extent  that  the  securities  ore  used,  so  much  added  to 
the  firm  cnpitnl,  and  firm  creditors  must  be  pnid  in  full 
before  the  estate  of  the  creditor  pnrtner  cnn  receive  the 
value  of  the  securities  so  used.     Gordon*s  Estate,  410. 

Husband  is  not  liable  for  debts  incurred  by  his  wife 
doing  business  under  Act  April  8,  1872.  Suit  Co.  v. 
Blair,  170;  Adsms  v.  Levy,  648. 

DECEDENTS*  ESTATES,  (a)  Generally. 
Husbiiud  living  apart  from  hit  wife  with  ht- r  consent, 
miiy  claim  as  distributee  of  her  estate.  Charlton*s  £s- 
Ute,  805. 

Bequest^  whether  in  joint  tenancy  or  tenancy  in 
common.    Loxley's  Estate,  806. 

Allowance  for  support  of  minors,  when  granted.  Ilel- 
lerman's  Estate,  8Ul. 

Reimbursement  of  mother  for  past  mnintennnce  of 
children,  what  proof  necessary  to  support  petition  for 
allowance  fur.    Uellerman*s  Estate,  891. 

When  children  bom  after  death  of  testator  are  in- 
cluded in  devise.     Peale*s  Estate,  184. 

Devise  **to  and  among  C.  and  the  children  of  the 
aforesaid  A.,  share  and  share  alike."  lleld^  that  dis- 
tributees took  jP«r  ca/n^o.     Peale's  Estate,  184. 

A  lapsed  devise  descends  to  the  heirsat-law  of  the 
testator,  unless  a  contrary  intention  is  expressed  in  the 
residuary  clause  of  the  will.     Murray  v.  Yard,  276. 

(b)  Duties  and  liabilities  of  ezeontors.  Dis- 
missal of,  not  decreed  pro  ei^n/esso,  where  executor, 
though  served  with  citation,  has  not  appeared.  Moore*s 
Estate,  80. 

As  to  imposing  examiner's  fees  on.  Soley's  Estate, 
80. 


DECEDENTS*  ESTATES— Cbfi/tmie<^ 

As  to  power  of  executor  to  mortgage  property  for 
debts  of  testator.     Steger's  Estate,  868. 

Custody  of  evidences  of  indebtedness  to  estate  by  an 
indebted  executor.     Qreentree's  Estate,  519. 

Waste  and  mismanagement  by  or  insolvency  of  exe- 
cutors, ground  for  removal  of.     Greentree's  Estate,  619. 

See  EzEcrroBs  ahd  Administrators. 

(c)  Commissions.  When  forfeited.  Steger*s  Es- 
tate, 868. 

(d)  Legacies.  Lapsed  bequest,  as  to.  Loxley's 
EsUte,  80t5. 

Pecuniary  legacies  when  a  charge  on  real  estate. 
Stewart's  Estate,  832. 

(e)  Claim  for  nursing.  As  to  rebuttal  of  presump- 
tion of  implied  promise  to  pay  for  services  rendered, 
arising  f^om  relationship.     Porter  v.  Trust  (*o.,  260. 

(0  Other  matters.  Writ  of  error,  when  a  super- 
sedeas.    Kubinson*s  Estate,  28. 

Widow  not  entitled  to  sUtement  from  executors  of 
pnrticulnrs  of  decedent's  estate  before  a  year  after  deoe- 
dcnt's  death.     Farrell's  Estate,  243. 

One  interested  in  the  residuum  of  an  estate  is  not  a 
competent  witness  in  a  claim  against  a  decedent's  es- 
tate.    Watson's  Estate,  244. 

Surety,  action  against  heir  of,  must  be  brought  with- 
in five  years  after  his  death,  or  copy,  or  written  state- 
ment filed.    Commonwealth  v,  Severn,  808. 

When  Jurisdiction  of  Orphans'  Court  ceases  and  that 
of  Common  Pleas,  attaches.     Prey's  Estate,  871. 

Remarriage  of  widow  no  bar  to  her  claim  for  $800. 
Hilt  V.  Walton,  545. 

Within  what  time  widow  must  claim  her  $800.  Hilt 
V.  Walton,  546. 

Where  audit  after  adjudication  is  reopened  and  the 
balance  of  the  estate  is  insufficient  to  pay  all  the  claims, 
the  fond  must  be  distributed  pro  rata.  Bardsley's  Es- 
tate, 548. 

See  EviDBNOR,  OapnANs'  Court,  Orphans'  Coitbs 
Pbacticr,  Will. 

DfiLIVERT.  Sufficiency  of,  to  support  gift  inter 
vivos.     Reed  v,  Hoberts,  458. 

DEPOSITIONS.  See  Admiralty,  Nkw  Trial, 
Orphans'  Court  Puactioe. 

DBBBRTION*  See  Dbcsdrrts'  Estates,  Divoror 

DBVIBE.    See  Will. 

DISCO  VERY.     See  Equity,  Equity  Practice. 

DIVORCE.  Bigamy  of  libellnnt  a  bar  to  suit  for 
divorce  fur  desertion.  What  constitutes  desertion. 
Eiohert  v.  Kchert,  290. 

Affidavit  to  libel  can  only  be  made  before  a  Judge  or 
justice  of  the  peace.     Reeves  v.  Reeves,  668. 

If  libel  is  sworn  to  before  a  notary,  the  error  can  be 
cored  by  nn  amendment  nunc  pro  t<unc.     Ibid. 

DISTRIBUTION.  See  Deobdemts'  Estates, 
Partnbrsbip. 

EASEMENT.  As  to  title  of  alley  devised  to  A. 
leaving  nu  open  passage  or  alley  for  the  houses  in  rear. 
Peters  v.  Maxwell,  543. 

EQUITABLE  ASSIGNMENT.  A.  boarded 
with  a.  and  gave  her  considerable  trouble.  Hegave  her 
**  in  consideration  of  her  kind  services"  an  order  upon 
the  trusUes  of  his  father's  estate  to  pay  her  $2000. 
field  that  B.  was  entitled  to  receive  this  sum  from  A.'s 
estate.     MncEuen's  Estate,  168. 

EQUIT7.  Whan  and  for  what  a  bill  will 
lie.  Bill  will  not  lie  to  wind  up  the  affairs  of  an  insol- 
vent building  association  when  there  are  no  responsible 
officers  to  settle  its  affairs.     Qormerley  v.  Assn.,  11. 

Bill  praying  discovery  of  deed  on  record,  will  not  lie. 
Fulton  V.  U'Donnell,  42. 

Courts  of  equity  have  no  jurisdiction  to  enjoin  oliief 
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EQUITY — Continue€L 

of  police  from  executing  ordioance  of  July  11,  1876,  re- 
latiog  to  Dumbering,  etc.  of  hackney  coaches  under  a 
Bummary  proceeding  giren  by  Act  of  Assembly.  Mc- 
Laughlin V.  Jones,  203. 

Bill  will  lie  against  priTate  parties  to  restrain  execu- 
tion of  ordinance  of  City  Councils,  where  such  ordinance 
interferes  with  chartered  rights.  Pass.  R.  R.  Co.  v. 
DougheHy,  62. 

Interpleader  bill  will  lie  notwithstanding  Act  of  1836. 
Ids.  Co.  v.  Watson,  513. 

Bill  will  lie  to  enjoin  issuing  of  award  by  Centennial 
Commission  to  infringer  of  plaintiflTs  trade-mark.  Sie- 
gert  V.  Meinhard,  541. 

Equity  will  enjoin  obstruction  of  access  from  private 
property  to  a  highway.     Saul  v.  Turnpike  Co.,  270. 

Bill  by  priTate  party  to  restrain  unlawful  occupation 
of  highway  will  lie.  Times  Publishing  Co.  v.  Ladomus, 
557. 

See  Equity  Pbaottoh,  Injunction,  Nuisaxok. 

EQUITT  PRACTICE.  Bill  of  discovery  in  aid 
of  exicution,  as  to.     Fulton  v.  O'Donnell,  42. 

ERRORS  AND  APPEALS.  Writ  of  error, 
when  a  supersedeas.  Robinson's  Kstate,  28 ;  Merrian 
«.  Nash,  155. 

In  suit  OB  recognizance  of  bail  for  stay  of  execution, 
no  copy  need  be  filed.     Griffith  v.  Salter,  438. 

See  AfFiDATiT  Of  Dbfinob  Law. 

ESTOPPEL.  Of  principal  by  acts  of  agent,  as  to. 
Baldwin  v.  Geur}re,  326. 

Judgment  originally  void  not  cured  by  acquiescence. 
McCosker  v.  Pollock,  95. 

Where  one  of  two  innocent  parties  shall  lose  by  the 
act  of  a  third  he  shall  bear  the  loss  who  has  armed  the 
wrong  doer  with  power  to  do  the  injury.  Bank  v.  Moo- 
die,  118. 

EVIDENCE,  (a)  Generally.  In  suit  against 
husband  lor  goods  furnislied  wire,  plaintiff's  book  of 
original  entries  not  sufficient  proof  that  articles  are 
necessaries.     Debrahnm  v.  Walker,  26. 

(b)  Parol  evidence  to  explain,  vary,  or  dis- 
charge "W^ritten  instrument.  Parol  evidence  to  Tary 
written  insirutuent  admissible  where  fraud  is  alleged. 
Shiras  v.  McAdam,  826. 

See  Elliot  v,  Adnms,  44  ;  Whitman  v,  Lippincott,  94 
(reversed  in  S.  C,  818)  ;  ShallcroHs  v.  Kohl,  219 ;  Volk- 
mar  v.  Krwin,  291 ;  Baldwin  v.  George,  826. 

(c)  Competency  of  witnesses.  Widow  of  dece- 
dent is  n  competent  witness  before  examiner  to  prove 
unsoundness  of  decedent's  mind  though  she  be  the  exe- 
utriz.     Hopple's  Estate,  79. 

One  interested  in  the  residuum  of  an  estate  is  not  a 
oompetent  witness  in  a  claim  against  decedent's  estate. 
Watson's  Estate,  244. 

In  action  against  administrator  one  liable  over  to  the 
estate  is  not  a  competent  witness  for  the  administrator 
irithont  a  rrlea^e.     McClellan  v.  Mclloy,  659. 

EXAMINER.  Examiner's  bill  must  be  paid 
though  eHtiite  is  lusolvent.     8oley's  Estate,  80. 

Examiner's  fee  when  imposed  on  executor.  Soley's 
Estate,  80. 

Attachment  for  refuning  to  answer  questions  before, 
not  granted  until  interlocutory  report  of,  is  filed. 
Brophy's  K"«tate,  300. 

Testimony  in  Orphans'  Court  will  not  be  received 
upon  depositions  where  it  oaa  be  taken  before  an 
Examiner.      Buckingham's  Estate,  564. 

See  Orphans'  Coubt  Practice. 

EXECUTION,  (a)  Generally.  When  sheriff 
not  oriercd  to  pay  into  Court  proceeds  of  execution 
against  personalty.     Weis  v.  Weis  &  Fowler,  76. 

Is  prima  facit  satisfaction   of  the  judgment.      Oel- 
•chlager  v.  Larbling,  132. 
Vol.  111.-38 
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Court  will  so  mould  execution  as  to  protect  a  stake- 
holder until  suits  pending  in  other  States  are  determined. 
Whipple  V.  Assn.,  259. 

(b)  Proceedings  under  fi.  «el  As  to  abandon- 
ment of  levy.     Oelsohlager  v.  Larbling,  182. 

Where  creditor  alleges  sale  by  sheriff  of  personal 
property  to  have  been  oollusive,  be  should  issue  alias 
fi.  fa.,  and  contest  the  ownership  by  a  feigned  issue. 
Card  well  v.  Hickman,  258. 

Assignment  for  benefit  of  creditors,  alleged  to  be  fhiod- 
ulent,  not  ground  for  setting  aside  fi,  fa.  Bunting  v. 
McCormick. 

Under  Act  13  June,  1836,  shares  of  co-owners  In  ves- 
sel cannot  be  sold  under  execution  against  the  master 
and  part  owner  who  had  given  bond  for  the  release  of 
the  vessel.     Cain  v.  Shakespear,  614. 

As-to  setting  aside  fi.  fa.  when  writ  of  error  has  been 
taken.     Merrian  v.  Nash,  1 55. 

Allegation  that  a  sale  of  personal  property  by  the 
sheriff  was  not  bona  fide  not  sufficient  to  set  aside  sale. 
Card  well  «.  Hickman,  258. 

(c)  Exemption.  Whether  a  demand  for  exemption 
is  made  in  time  is  for  the  sheriff  to  decide  upon  his  own 
responsibility.  Appraisement  set  aside  for  inadequacy. 
Chestnut  v.  Meace,  240. 

(d)  Stay  of  ezeontion.  Fi.fa.  against  goods  as- 
signed for  benefit  of  creditors,  the  asftignmeut  being 
alleged  to  be  fraudulent,  will  not  be  set  aside.  Bunting 
V.  McCormick,  496. 

Defendant  may  claim  the  benefit  of  stay  law  of  March 
23,  1877,  at  any  time  before  acknowledgment  of 
bheriff's  deed,    Thompson  v  Buckley,  600. 

Sheriff  must  appraise  real  estate  though  debtor  does 
not  demand  it,  and  though  the  rend,  exp.  came  into  bis 
hands  before  the  passage  of  the  Act     Ibid. 

Stay  of  execution  on  account  of  a  defective  record  re- 
fused where  no  defence  on  merits  was  shown.  Coaler  v. 
Schlecht,  242. 

See  Attachment.  Eqfitt,  Shirit?,  Wagbs. 

EXECUTORS  AND  ADMINISTRATORS. 
(a)  Generally.  To  recover  against  heirs  of  surety  of 
admiuititratur,  action  must  be  commenced  or  copy  or 
written  statement  filed  within  five  years  after  his  death. 
Commonwealth  v.  Severn,  808. 

Power  of  executor  to  mortgage  property  for  debts  of 
testator,  as  to.     Steger*s  Estate,  868. 

(b)  Rights  and  liabiUtiea  ol  Dismissal  of  execu- 
tor not  deoijeed  pro  confesso  wliere  executor,  though 
served  with  citation,  has  not  appeared.  Moore*8  Es- 
tate, 80. 

What  interest  sufficient  to  suntain  petition  for  citation 
to  executor  to  file  account  Alter's  Estate,  866 ;  Evans's 
Estate,  519. 

As  to  citation  to  file  account  of  deceased  executor. 
Whitehead's  Estate,  475. 

As  to  imposing  examiner's  fees  on  exfcntor.  Soley's 
Estate,  80. 

Custody  of  evidence  of  indebtedness  to  estate  by  an 
indebted  ei^ecutor.     Greentree's  Estate,  519. 

Waste  and  mismanagement  by  or  insolvency  of  ex- 
ecutors, ground  for  removal  of.  Oreentree's  Estate,  519. 

(c)  Commissions.  When  forfeited.  Steger's  Es- 
tate, 808. 

See  Deoxdbnts'  Estates,  Obphahs'  Coubt  Practice, 
Wills. 

EXEMPTION.  See  Executioh,  Dicedehts'  Es- 
TATibS,  Widow. 

FEDERAL  COURTS.  Jurisdiction  of,  over  suit 
by  owuers  for  damages  in  the  nature  of  demurrage. 
Sheppard  v.  Ice  Co.,  565. 

Bemoval  of  suits  from  State  Court  to  United  SUtea 


Digitized  by 


Google 


694       INDEX  OF  CASES  OTHER  THAN  SUPREME  COURT  CASES. 


FEDERAL  COUHTB—Confinued. 

Court,  wUut  is  the  "  next  terra"  at  wbioh  a  case  can  be 

tried  under  Act  of  March  8,  1875.     Huddy  v.  IIuTens, 

432. 

See  ADMIRALTY,  BlITKRITPTCT. 

FEME   SOLE  TRADER.     See   Husband  and 

WlFB. 

FOREIGN  ATTACHMENT.  Qaashed  when 
defendant  id  within  the  jurisdiction  whe«  the  writ  issues. 
Burns  v.  Bowers,  64. 

Every  presumption  in  faTor  of  jurisdiction  of  foreign 
Court.     Veilc  ©.  McFadden,  63. 

Court  will  exercise  its  discretion  in  giving  judgment 
against  garni Phee.     Bagley  v.  R.  R.  Co.,  457. 

FOREIGN  CREDITOR.  Seeking  to  attach  fund 
here  locked  up  by  his  own  Court,  looked  on  with  dis- 
favor.    Bagley  v.  R.  R.  Co.,  467. 

FORFEITURE.  Running  of  six  months  allowed 
for  payment  of  arrears  of  interest  on  mortgage  not  sus- 
pended while  a  prior  suit,  prematurely  brought  and  dis- 
continued, wns  pending.     A»sn.  v.  Mctzgar,  204. 

FORGERT.  Of  check,  as  affecting  holder,  as  to. 
Houston  V.  Allen,  134. 

FRAUDS.  Allegation  of  fraud  in  procuring  note 
puts  holder  to  proof  of  consideration.  Bank  v.  Mat- 
thews, 158. 

See  Afpidavit  of  Drtbncb  Law,  Attachmknt,  Bills 
OF  Exchanob,  Evidrscb,  Landlukd  and  Tbnant,  Mort- 

GAGB,  YbNOOR  and  PirRCHASBR. 

FREEHOLDER.  Privileged  from  arrest  under 
capias.     Buckman  v.  Jones,  802. 

GARNISHEE.  See  Attach mbnt.  Board  of  Bro- 
kers. Practicb  (c). 

GIFT  INTER  VIVOS.  What  sufficient  consider- 
ation and  delivery  to  support.     Reed  v.  Roberts,  453. 

GOLD  AND  SILVER.  What  is  sufficient  ten- 
der of  <*  current  silver  money"  under  deed  dated  in 
1806.     Stokes  t;.  Harrison,  563. 

GROUND  RENT.  What  is  sufficient  tender  of 
«( current  silver  money"  under  deed  dated  in  1806. 
Stokes  V.  Harrison,  668. 

GUARANTEE  AND  GUARANTOR.  See 
Surety. 

GUARDIAN  AND  "WARD.  Right  of  one  of 
several  minors,  on  arriving  at  age,  to  demand  final  ac- 
count of  his  share.     Secker^s  Estate,  801. 

Duty  of  guardian  as  to  filing  triennial  accounts,  and 
final  account.     Ibid. 

Jurisdiction  of  Orphans*  Court  where  minor  is  a  non- 
resident.    Ralston's  Estate,  892. 

Account  of  deceased  guardian  must  be  filed  by  his 
administrator.     Stewart's  Estate,  476. 

HACKNET  COACHES.  As  to  enforcement  of 
ordinance  regulating.     See  McLaughlin  v.  Jones,  20^^. 

HUSBAND  AND  WIFE,  (a)  Generally. 
Husband  not  liable  for  goods  purchased  by  and  churged 
to  wife,  except  necessaries  for  the  family.  Debraham 
V.  Walker,  26.  ^ 

As  to  partnership  between.     Schlecht  v.  Watson,  43. 

Judgment  entered  on  bond  of  married  woman,  void. 
McCosker  v.  Pollock,  95. 

Husband  not  liable  for  goods  furnished  to  wife  who 
does  business  under  Act  April  8,  1872,  with  her  own 
funds.     Suit  Co.  v,  Blair,  170;  Adams  v.  Levy,  643. 

Desertion,  what  amounts  to  under  Act  May  4, 1855. 
Charlton's  EsUte,  805. 

Liability  of  feme  coTcrt  for  work  and  material  fur- 
nished for  her  separate  property.   Allen  v.  Graham,  498. 

See  Evidence. 

(b)  AotioDs  by  and  against  married  women. 
Plea  of  coverture  lauftt  be  ni«d  iu  person.  Gersun  v. 
Binder,  156. 


INFANC7.  Minority  as  a  defence  is  a  personal 
privilege,  and  can  be  pleaded  by  committee  of  lunatic 
Assn.  V.  Cook,  804. 

Mortgage  by  minor,  reacknowledgment  of,  after  minor 
comes  of  age,  without  consideration,  does  not  render  it 
good.     Steger's  Estate,  868. 

INJUNCTION.  To  prevent  sale  of  stock,  pledged 
as  collateral  lor  a  note,  on  the  allegation  that  a  set-off 
exists,  which  set-off  is  in  its  nature  and  amount  inde- 
terminate, refused.    Tarnall,  Adm'x,  v,  Stilx,  12. 

To  restrain  parties  acting  under  ordinance  of  Coun- 
cils from  interfering  with  chartered  rights,  granted. 
R.  R.  Co.  V.  Dougherty,  62. 

To  remove  obstruction  by  Turnpike  Co.  interfering 
with  access  to  property  abutting  on  highway.  Saul  v. 
Turnpike  Co.  270. 

Ringing  of  church  bells,  if  sufficient  to  annoy  and  dis- 
turb residents  of  neighborhood,  enjoined.  Harrison  v. 
The  Church,  884. 

Issuing  of  award  by  Centennial  Commission  to  in- 
fringer of  plaintiff^s  trade-mark,  eigoined.  Siegert  v. 
Meinhard,  541. 

Unlawful  occupation  of  highway  restrained  at  suit  of 
private  party.     Times  PnhUdliing  Co.  v.  Lndnmus,  557. 

INSOLVENCT  AND  INSOLVENT.  Bill  in 
equity  will  nut  lie  to  wind  up  the  atluirs  of  an  insolvent 
building  association  where  there  are  no  responsible  offi- 
cers to  settle  its  business.     Gormerly  v.  Association,  11. 

Insolvency  of  purchaser  at  time  of  purchase  not  legal 
fraud.     McGleusey  v.  Landis,  240. 

Effect  of  a  discharge  as  insolvent  debtor,  upon  sen- 
tence for  fornication  and  bastardy.  Commonwealth  v, 
Faulkner,  540;  Commonwealth  t>.  Miller,  8ul. 

INSURANCE,  FIRE.  Title  to  policy,  as  to  di- 
vestiture of,  by  sheriff's  sale  of  insured  premises.  Ed- 
wards V,  Ins.  Co.,  241. 

Limitation  in  policy  of,  as  to  return  of  deposit  money. 
Edwards  V.  Ins.  Co.,  241. 

Whether  policy  invalidated  as  to  realty  is  thereby 
void  as  to  personalty  covered  thereby.  Todd  v.  Ids. 
Co.,  830. 

Policy  of,  on  real  estate,  fixtures,  and  stock  is  indi- 
visible.    Tod<l  V.  Ins.  Co.,  880. 

Policy  by  Missouri  company,  made  in  New  York,  is  to 
be  interpreted  and  governed  by  New  York  law.  Todd 
V.  Ins.  Co.,  830. 

Supprension  of  material  facts,  when  to  be  left  to  jury. 
Fluch  V.  Ins.  Co.,  433. 

INSURANCE,  LIFE.  Receipt  for  premium  note, 
effect  of  cuauitiuii  iu.     Kerns  v.  Co.  890. 

Effect  on  policy,  of  receiving  note  for  premium. 
Kerns  o.  Co.  890. 

Right  o^person  who  insures  his  life  in  favor  of  a  rela- 
tive, to  revoke  policy  as  to  beneficiary,  and  substitute 
his  executors.     Ins  Co.  v,  Watson,  513. 

INTEREST.    See  Buildimq  Associatioks. 

INTERPLEADER.  Leave  given  to  pay  into 
Court,  money  attached  by  simultaneous  writs  and  inter- 
pleader awarded.     Wasserman  t;.  Bank,  475. 

Equity  has  Jurisdiction  to  award  interperpleader  not- 
withstanding the  statutory  remedy  at  law.  Insurance 
Co.  V,  Watson,  518. 

See  ExRCUTiON. 

INTESTATE  ACT.    See  Will. 

JUDGMENT.  Entered  on  bond  of  married  woman 
void.     McCoaker  v.  Pollock,  95. 

*  The  Court  will  modify  judgment  and  mould  execution 
so  as  to  protect  the  rights  of  parties  where  the  subject 
is  in  dispute  in  suits  pending  in  other  States.  Whipple 
V,  Assn.,  259. 

Where  there  is  a  specific  agreement  to  satisfy,  the 
Act  of  13  April,  1791,  is  not  a  bar  to,  nor  does  it  measure 
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JTTDaMENT—  Continued, 

damaged  for  breach  of  the  agreement.     Chamberlain  v. 

8loan,  618. 

N'lrr.  need  not  be  filed  before  return-day  to  take 
judgment  for  want  of  a  plea.     Marberry  v.  Freno,  568. 

When  opened,  defendant  may  be  put  upon  terms  to 
appear  and  plead.     Ibid. 

See  Garitishicb,  HnsBAKB  and  Wifb,  Peactic*. 

JURISDICTION.     See  Alderman*  Ooobts. 

JUSTICE    OF   PEACE.     See   Alderman,    Di- 

TORCK. 

LABORERS.    See  NKOLiaKNCR,  Waois. 

LANDLORD  AND  TENANT.  .As  to  misrep- 
resentation, concealment  and  fraud  by  lessor  at  the  time 
of  execution  of  the  lease.  Tischner  v.  Bambrick,  94 ; 
Nisbet  V,  McShain,  1 20. 

Surrender  by  tenant  without  acceptance  by  lessor,  no 
defence.  B v.  H ,  182. 

What  constitutes  sufficient  allegation  of  surrender  of 
lease  to  landlord.    Soplee  v.  Harley,  240. 

See  Apfidavit  of  Depkncb  Law,  Sorett. 

LEGACIES.    See  Dbceuknts'  Estates. 

LEGAL  TENDER.     See  Gor.n  and  Silver. 

LEX  LOCI  CONTRACTUS.  See  Insurance, 
PiRR  ;  Conflict  of  Laws. 

^    LIBEL.     Indictment  for.     Law  of,  under  new  con- 
stitution.   Commonwealth  v.  McCiure,  58. 

CiTil  action  for.  Right  to  discuss  public  matters  in 
newspapers ;  limits  of  such  rights.  Struihers  v.  Bulletin, 
215. 

Actionable  words,  what  are.  Struthers  v.  Bulletin, 
215. 

PriTileged  communications,  as  to.  Struthers  v.  Bul- 
letin, 215;  Beach  v.  Wade,  216. 

What  affidavit  to  hold  to  bail  in  capias  ad  responden- 
dum should  set  forth.     Beach  t;.  Wade,  219. 

LIEN.    See  Admiralty,  Attaobment,  Meohanio*b 

LiRN. 

LIFE  ESTATE.  Bequest  to  trustees  to  invest 
personalty,  «*the  interest  to  be  paid  to  my  son  during 
Lis  natural  life  in  half  yearly  payments  for  his  sole  be- 
nefit If  my  son  should  die  without  issue,  it  is  my  desire 
that  the  whole  amount  of  my  investment  be  given  to  the 
Children's  Orphan  Asylum/'  ffeld,  that  the  son  took 
only  a  life  estate.    Bentley  v.  Kaufman,  852. 

See  Will. 

LIMITATIONS.  What  is  sufficient  promise  to 
take  cabc  out  of  statute.     Porter  v,  Co.,  260. 

Where  Commonwealth  is  only  nominal  plaintiff,  statute 
mns.    Commonwealth  to  use,  etc.  t;.  Severn,  808. 

To  recover  against  heirs  of  surety  of  administrator, 
action  must  be  commenced  or  copy  or  written  statement 
filed  within  five  years  after  his  death.  Commonwealth 
V.  Severn,  808. 

LIS  PENDENS.  To  be  determined  as  of  the  time 
the  second  writ  ibsued.     Adams  v.  Smithman,  482. 

LUNATIC.  Committee  of,  being  &  personal  rep- 
resentative, can  avail  himeelf  of  plea  of  minority,  as  a 
defence.    Assn.  v.  Cook,  804. 

Cannot  present  petition  in  the  Orphans'  Court  although 
traverse  to  the  inquisition  of  lunacy  is  pending  in  the 
Common  Pleas.     Frey's  Estate,  871. 

Attachment  on  judgment  against,  dissolved.  Harm- 
stead  V,  Kingsley,  64. 

MALICIOUS  PROSECUTION.  Probable 
cauHti,  wiiat  coiiHiitutes.     McNumee  v.  Graves,  850. 

MANDAMUS.  Will  lie  against  magistrate  to 
compel  him  to  issue  summons  against  a  constable  who 
has  been  guilty  of  illegal  delay  in  the  return  of  a  writ. 
Commonwealth  ex  rel.  v.  Smith,  95. 

Will  lie  to  compel  Coonty  Commissioners  to  erect  new 


MA.NDAMVS— Continued, 

buildings  recouiiuended  by  two  successive  grand  juries 
and  approved  by  Quarter  Sesuious.  Commonwealth  v. 
Marshall.  182. 

Not  granted  unlens  there  is  shown  a  specific  legal 
right  and  the  want  of  a  specific  legal  remedy.  Com- 
monwealth ex  rel.  v.  Lane,  546. 

To  Recorder  of  Deeds  to  compel  satisfaction  of  lost 
mortgage,  when  not  issued.  Commonwealth  ex  rel.  f. 
Lane,  646. 

MARRIAGE.  Remarriage  of  widow  no  bar  to  her 
claim  for  i^oUO,  under  Act  April  14,  1851.  Hilt  v. 
Walton,  545. 

fc^ee  Husband  and  Wife. 

MARRIED  "WOMAN.     See  Hfpband  and  Wife. 

MASTER     AND     SERVANT.      See    Neoli 

MECHANIC'S  LIEN,  (a)  By  whom  and  for 
what  the  claim  may  be  filed.  Lien  for  repnird 
cannot  be  filed  where  property  is  conveyed  before  claim 
filed.     Ashman  v.  Doerr,  474, 

(b)  What  precision  necessary  in  claim.  Omis- 
sion in  cluim  of  owner's  name  and  of  duies  when  ma> 
terial  j  were  furnitdied  and  work  done,  fatal.  Kennedy 
V.  Bozarth,  157. 

Precision  such  as  the  nature  of  the  cose  admits  of, 
sufficient  in  setting  out  work  and  materials  in  a  claim. 
Moore  V.  Hotel  Co.,  289. 

Requisites  of,  as  to  setting  out  particalars  of  work 
and  material.     0*Donnell  v,  Bleim,  432. 

(o)  Joint  and  apportioned  claims.  A  joint 
claim  may  be  filed  ngaiubt  adjoining  buiiUiugs  which  are 
partly  new  and  partly  old,  when  they  are  used  for  a 
common  purpose.     Moore  v.  Hotel  Co.,  289. 

Apportioned  claim  for  less  than  fifty  dollars  not  within  , 
Act  of  16  June,  1836.     Steffey  v.  Frost,  409. 

When  claim  must  be  apportioned.  O'Donnell  v,  Bleim, 
482. 

Apportioned  claim  covering  houses  on  opposite  sides 
of  a  street,  a  nullity.     French  v,  Kaign,  495. 

(d)  Other  matters.  Plea  of  "no  lien,"  bad. 
Snyder  v.  Koliler,  166 ;  Browning  v.  Rafsnyder,  204. 

Set.  fa.  to  refiTe  lien  while  suit  on  lien  pending,  as  to. 
Eetcham  v.  Singerly,  544. 

Failure  to  get  judgment  on  tcLfa.  within  five  years, 
as  to.     Ketcham  v.  Singerly,  544. 

Substitution  of  security  under  Act  of  March  6,  1878, 
owner  not  necessarily  a  party  to  the  bond.  Matsinger 
V,  Mullen,  544. 

Substitution  of  security  under  Act  of  1873  may  be 
made  at  any  time  prior  to  issue  of  levari,  Dhj  v,  Gar- 
rett, 558. 

BIERITORIOUS  CONSIDERATION.  Vol- 
untary settlement  by  one  standing  in  loco  parentis. 
Rerd  V,  Roberts,  453. 

MINORS.  See  Inpanct,  OaPHANs'  Court,  Oe- 
PHANi'  CoiBT  Practice. 

MISNOMER.  See  Aftidatit  of  Dkpkncr  Law, 
Attach  ment. 

MISREPRESENTATIONS.  By  widow  no  bar 
to  her  receipt  of  j|>dtn>,  under  Act  14  April,  1851.  Hilt 
r.  Walton,  545. 

See  Mortoaqb  (c). 

MORTGAGE,  (a)  As  to  mortgages  falling 
dne  for  non-payment  of  interest,  linugiug  suit 
prematurely  on  Diurtguge  is  nut  equivalent  to  a  refusal 
to  accept  the  interest.     Building  Assn.  v.  Metzgar,  204. 

No  defence  that  default,  for  which  suit  is  brought, 
was  made  during  pendency  of  former  suit  on  same  mort- 
gage, since  discontinued.     Taylor  v.  Foulkrod,  171. 

As  to  calculation  of  fines  for  non-payment  of  interest 
on  building  association  mortgage.  Assn.  v.  Qeorge, 
289. 
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MORTGAGE  -  C"ntmued. 

(b)  Parol  evidence  to  contradict  mortgage. 
Parol  eTideooe  iDadmiiMtible  to  coDtradict.  Whitmaa  v. 
Lippincott,  94.     (Reversed  in  Sup.  Court;  see  p.  818.) 

Parol  evidence  of  non-payment  of  mortgage  money  to 
mortgagor,  as  to  admission  of.    Baldwin  v.  George,  826. 

Where  breach  of  trust  is  alleged,  parol  evidence  is 
admissible  to  vary.     Shiras  v.  McAdam,  826. 

(c)  Other  matters.  First  mortgage  should  not  be 
included  as  a  debt  in  schedule  to  petition  for  sale  of 
real  estate  for  payment  of  decedent's  debts.  Thomas's 
Estate,  96. 

Signing  mortgage,  without  reading  it,  on  the  faith  of 
representations  as  to  its  contents,  no  defence.  Volkmar 
V.  Ervin,  291. 

Mortgage,  by  minor,  re-acknowledgment  by  after 
coming  of  age,  without  consideration,  does  not  care  de- 
fect.    Steger's  Estate,  868. 

Release  by  mortgagee  of  part  of  the  premises,  effect  of, 
as  to  subsequent  lien  apon  the  remainder.  Mut  As- 
surance Co.  V.  Power,  407. 

Entry  of  satisfaction  of  record  of  lost  mortgage  when 
judgment  for  mortgage  debt  has  been  paid,  when  ordered 
by  Court.     Commonwealth  ez  rel.  v.  Lane,  646. 

See  Building  Association.  Timb. 

MUNICIPAIi  CLAIMS.  What  are  defences  to. 
City  V.  Patterson,  278. 

-  Contractor  must  do  the  paving  as  directed  by  the  Act 
authorizing  the  work  to  be  done,  and  the  ordinances  of 
councils.     City  v,  Patterson,  278. 

Agreement  by  contractor  to  do  the  work  for  a  redaoed 
price,  when  nudum  pactum.    City  v.  Devine,  26. 

A  scire  facias  sur  tax  claim  must  be  prosecuted  to 
judgment  within  five  years  of  the  issue  of  the  writ,  in 
order  to  preserve  the  lien  of  the  claim.  City  v,  Scott 
662. 

NEGLIGBNCB.  He  who  by  his  negligence  per- 
mits his  agent  to  transfer  stocks,  cannot  afterwards 
claim  the  stocks.     Bank  v,  Moodie,  118. 

Liability  of  employer  for  accident  to  employ^,  as  to. 
Cole  V.  Wehn,  408. 

Person  lawfully  engaged  in  a  railroad  car,  though 
not  an  employ^,  cannot  recover.  Riokard  v.  R.  R.  Co., 
617. 

NEW  TRIAL.  On  argument  of  rule  for,  deposi- 
tions must  be  produced  when  rule  is  granted  on  the 
ground  of  after-discovered  evidence.  Paul  v.  Cassel- 
berry,  278. 

Where  a  certain  state  of  facts  is  proved,  from  which 
a  certain  occurrence  might  naturally  follow,  and  such 
occurrence  does  follow,  it  is  a  question  for  the  jury 
whether  the  occurrence  was  the  result  of  the  state  of 
facts.     Cole  v.  Webn,  408. 

Mental  confusion  of  a  material  witness  on  the  stand 
not  ground  for.    Wetherill  v.  Hanly,  478. 

When  suflBoient  ground  for  granting  rule  nm,  Wil- 
marth  v.  TuU,  476. 

Excessive  damages,  ground  for.  LeYan  v.  R.  R.  Co., 
496. 

Defendant  who  fails  to  keep  his  counsel  advised  of 
his  residence,  and  is  absent  when  the  case  is  called,  not 
entitled  to  new  trinl.     Harris  v.  Oovett,  660. 

NO  TART  PUBLIC.  Cannot  take  affidavit  to 
libel  in  divorce.     Reeves  v.  Reeves,  668. 

NOTICE. '  See  Mobtqaqb. 

NUISANCE.  Ringing  of  church  bells,  if  sufficient 
to  annoy  and  disturb  residents  of  neiguborhood,  is  a 
nuisance  and  will  be  eigoined.  Harrison  v.  The  Church, 
884. 

Obstmotion  to  aocess  to  plaintiff's  property  abnttiiig 
on  highway,  enjoined.    Saul  v.  Turnpike  Co.  270. 

See  Imjumotiox. 


ORDINANCES  OF  COUNCILS.  See  Equity, 
Councils,  City. 

ORPHANS'  COURT.  Whether  Orphans'  Court 
has  concurrent  jurisdiction  with  Common  Pleas  to  order 
sale  of  real  estate  purchased  by  trustees  for  purposes  of 
will,  though  not  so  stated  in  the  deed.  Beck's  Estate, 
248. 

Jurisdiction  of,  where  minor  is  non-resident.  Ralston's 
Estate,  802. 

Has  jurisdiction  of  claim  against  decedent's  estate, 
although  a  suit  is  pending  in  the  Common  Pleas  for  the 
same  cnuse.     Evans's  Estate,  619. 

Pee  LrNATTC,  Orphans*  Court  Practtct!. 

ORPHANS'  COURT  PRACTICE,  (a)  Guar- 
dians. Right  of  one  of  several  minors  on  arriving  of 
Hge  to  demand  final  account  of  his  share.  Seeker's  Es- 
tate, 891. 

Duty  of  gnardian  as  to  filing  triennial  aoconnts,  and 
a  final  account.     Ibid. 

As  to  obtaining  allowance  f^om  estate  for  past  expendi- 
tures made  by  a  parent  or  guardian  for  children.  Heller- 
man's  Estate,  891. 

Petition  for  account  by  administrator  of  deceased 
guardian  should  be  filed  by  guardian  of  minor.  Stewart's 
Estate,  476. 

Guardian  should  not  join  with  administrator  in  peti- 
tion to  mortgage  decedent's  real  estate  for  payment  of 
debts,  and  also  for  maintenance  of  his  minor  children. 
Bamett's  Estate,  412. 

Account  of  deceased  guardian  must  be  filed  by  his 
administrator.    Stewart's  Estate,  476. 

(b)  Appeal  from  Register  of  'Wills.  Demand 
for  issue  wlieu  refused.     Resiiue's  Estate,  27. 

What  testimony  suflBoient  to  authorise  an  issue.  Col- 
lins's  Estate,  434 ;  Wainwright's  Estate,  468. 

Letters  testamentary  not  revoked  except  on  appeal  from 
register.     Sudam's  Estate,  806. 

Right  of  legatees  to  day  in  Coort.  Chambers's  Estate, 
188. 

Form  of  issue  on  appeal  from  register,  as  to.  Mea- 
ley's  Estate,  870. 

(c)  Sale  of  real  estate.  First  mortgage  should 
not  be  iuclnded  as  a  debt  in  schedule  to  petition  for 
sale  of  real  estate  for  payment  of  decedent's  debts. 
Thomas's  Estate,  96. 

Requisites  of  petition  for  sale,  as  to.  Thomas's  Es- 
tate, 96. 

Clerk  of  Orphans'  Court  has  right  under  Act  18  March, 
1876,  to  select  newspaper  for  advertising  sales  in  parti- 
tion.    Adolph's  Estate,  188. 

Order  to  mortgage  real  estate  not  granted  where  there 
is  a  previous  unexecuted  order  of  sale  outstanding. 
Bamett's  Estate,  412. 

(d)  Other  matters.  Right  of  petitioner  to  discon- 
tinue.   Haubest's  Estate,  28. 

Result  of  issue  devisaoit  vel  non  should  be  certified  from 
Common  Pleas  to  Orphans'  Court.  Robinson's  Estate, 
28. 

Dismissal  of  executor  not  decreed  pro  eonfetso  where 
executor,  though  served  with  citation,  has  not  appeared. 
Moore's  EsUte,  80. 

Examiner's  bill  must  be  paid  even  though  exeentors 
have  no  funds  in  their  hands  as  executors.  Soley's  Es- 
tate, 80. 

Where  a  will  is  contested  the  legatees  thereunder  must 
have  their  day  in  Court.     Chambers's  Estate,  188. 

Widow  not  entitled  to  statement  of  particulars  of  es- 
tate from  executors,  until  a  year  after  decedent's  death* 
Farrell's  Estate,  248. 

Distribution  of  balance  in  hands  of  testamentary  true* 
tees  can  only  be  made  upon  the  audit  of  their  account. 
Reinheimer's  Estate,  244. 

Attachment  for  refusing  to  answer  questions  before 
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ORPHANS'  COURT  -pmLCTlCB— Continued, 
examioer  not  granted  until  interloootorj  report  filed. 
Brophy's  Estate,  806. 

Petition  for  citation  to  execator  to  file  an  aoconnt,  what 
interest  sufifioient  to  sn stain.  Alter's  Estate,  856. 
Evans's  Estate,  519. 

Attachment  for  contempt,  what  sufficient  proof  of 
serrice  of.     Chew's  Estate^  892. 

Petition  to  mortgage  real  estate  for  payment  of  debts 
and  maintenance  of  minors  shoald  be  presented  by  ad* 
ministrator  alone.     Baroett's  Estate,  412. 

Citation  to  administrator  d.  b.  n.  to  file  account  of  de- 
ceased executor,  as  to.     Whitehead's  Estate,  475. 

Claim  by  executor  against  administrators  of  deceased 
co-executor  for  moneys  of  testator,  when  presented. 
Hanbest's  Estate,  520. 

Where  audit  after  abjudication  is  reopened  and  the 
balance  of  the  estate  is  insufficient  to  pay  all  the  claims* 
fund  must  be  distributed  pro  rnta.  Bardley's  EstatQ,  548 

Reopening  of  audit,  after  adjudication,  as  to.  Bards- 
ley's  Estate.  548. 

Petition  for  rcTiew,  after  settlement  of  account  and 
distribution,  for  what  causes  granted.  John  Qiven's 
Estate,  160. 

Testimony  will  not  be  received  upon  depositions 
where  it  can  be  taken  before  an  examiner.  Bucking- 
ham's Estate,  564. 

As  to  discharge  of  testamentary  trustees  where  they 
fail  to  act  together  harmoniously.  Seyfert's  Estate, 
565. 

See  Dboidents*  Estates,  Exboutobs  ahd  Admihis- 
T&ATORR,  Obphans'  Court. 

OTER.    See  Plkadihq. 

PARENT  AND  CHILD.  Father  convicted  of 
fornication  and  bastardy  liable  for  weekly  allowances 
accruing  after  his  discharge  as  an  insolvent  debtor. 
Commonwealth  v.  Faulkner,  540;  Commonwealth  v. 
Miller,  801. 

Reimbursement  of  mother  for  past  maintenance  of 
chil<lren,  when  allowed.     Hellerman's  Estate,  891. 

Voluntary  gift  by  one  standing  in  loco  pareniist  what 
is  sufficient  delivery.     Reed  v.  Roberts,  453. 

PARTIES.  lu  suit  against  partners  names  of  in- 
dividuals composing  the  firm  should  be  stated.  Wharton 
V.  Rosengarten,  258. 

Surety  on  a  lease  cannot  be  sued  jointly  with  lessee. 
Erauss  v.  McGlone,  272. 

In  action  for  tort,  death  of  one  partner  during  trial 
does  not  abate  suit.    Struthers  v.  Peacock,  517. 

Misjoinder  of  parties,  as  to.    Schlecht  v.  Watson,  48. 

PARTITION.  Right  of  clerk  of  Orphans'  Court 
to  select  newspaper  for  advertising.  Adolph's  Estate, 
188. 

Right  of  petitioner  to  discontinue  proceedings  for,  in 
Orphans*  Court.     Hivnbest's  Estate,  28. 

PARTNERSHIP.  Between  husband  and  wife,  as 
to.    Schlecht  v.  Watson,  48. 

As  to  what  constitutes.  Eelley  v.  Hart,  98 ;  Boyd  v, 
nart,  220;  Bucknorv.  Pitman,  474. 

As  to  liability  of  former  partner  for  judgment  in  libel 
suit  obtained  after  dissolution.    Tolman  v.  Smythe,  169. 

Right  to  contribution  as  between  former  partners  does 
not  exist  until  actual  payment  by  one.     Ibid. 

Action  against  a  partner  who  was  not  served  in  an 
action  against  the  firm  can  be  brought  in  a  different  Court 
from  that  in  which  the  original  action  was  broQght. 
Wendill  v,  Magee,  204. 

In  suit  against  partners  names  of  individuals  consti« 
tuting  the  firm  should  be  stated.  Wharton  v,  Rosen- 
garten, 258. 

Return  of  service  of  process  against  partners  should 
show  that  defendants  werd  individually  served.  Whar- 
ton V.  RosengarteD,  258. 


PARTNERSHIP —C<m/mu«<«. 

Individual  judgment  on  firm  assets  when  the  firm  is 
insolvent,  effect  of,  as  to.     Rhoads  v.  Detwiler,  827 

A  pledge  by  a  partner,  since  deceased,  of  his  indivi- 
dual property  as  security  for  a  firm  debt  is,  to  the  extent 
that  the  securities  are  used,  so  much  added  to  the  firm 
capital,  and  firm  creditors  must  be  paid  in  full  before  the 
estate  of  the  creditor  partner  can  receive  the  value  of  the 
securities  so  used.     Gordon's  Estate,  410. 

In  action  by  partners  for  tort,  the  death  of  one  during 
the  trial  does  not  abate  the  suit.  Struthers  v.  Peacock, 
617. 

Limited  partnership.  Special  partner,  suit  by,  against 
the  firm.  Act  21  March,  1886,  no  bar  to  judgment. 
Brooke  v,  Alexander,  804. 

Act  21  March,  1886,  postponing  special  partner  to 
creditors  can  be  invoked  only  by  creditors  themselves. 
Brooke  v,  Alexander,  804. 

PASSENGER  RAIL'WAT  COBfPANIES. 
City  Councils  cannot  interfere  with  chartered  rights  of. 
R.  W.  Co.  V  Dougherty,  62. 

PATMBNT.  What  constitutes.  James  v.  Prick, 
291. 

See  Debtor  and  Creditor. 

PLEADING.  Set-off  cannot  be  pleaded  in  an  ao< 
tion  of  turt.     Moyer  v.  Loeb,  96. 

Plea  of  coverture  must  be  filed  in  person.  Qerson  v 
Binder,  156. 

Plea  of  coverture  not  necessarily  a  plea  in  abatement, 
merely.     Oerson  v.  Binder,  156. 

Plea  of  **  no  lien"  to  tei,/a,  sur  mechanic's  lien  bad. 
Snyder  v,  Eohler,  156. 

Objection  to  such  short  plea  is  equivalent  to  notice  to 
plead  specially.     Browning  v,  Rafsnyder,  204. 

On  appeal  from  alderman,  plaintiff  may  rule  defend- 
ant to  plead  to  transcript.    Levy  v.  Mnstin,  220. 

A  statement  to  take  the  place  of  a  formal  declaration 
must  be  strictly  within  the  Act  of  1806.  Shallcross  v. 
Kohl,  272. 

Minority  as  a  defence  is  a  personal  privilege,  and  can 
be  pleaded  by  committee  of  lunatic.  Association  v. 
Cook.  304. 

The  pendency  of  an  attachment  execution  must  be 
specially  pleaded.    Tunis  v.  Baker,  868. 

A  special  plea  in  assumpsit,  averring  that  the  contract 
was  entered  into  in  another  state  by  the  law  of  which  it 
was  usurious,  good.    Juillard  v.  Remington,  372. 

Craving  oyer  of  and  filing  deed  sets  it  out  on  record 
in  full  and  entitles  party  to  demur  to  it.  Roberts  v, 
Dobbins,  494. 

Variance  between  declaration  and  agreement  declared 
on  if  not  material,  not  ground  for  demurrer.  Roberts  v, 
Dobbins,  494. 

Special  traverse,  when  properly  pleaded.  De  Coursey 
w.  Trustee,  518. 

Former  judgment  in  proceedings  between  landlord  and 
tenant  under  Act  March  1,  1772,  no  bar  to  action  of 
trespass.    DeCoursey  v.  Trust  Co.,  518. 

See  Practici. 

POWER  OP  ATTORNET.  As  to  validity  qf 
transfer  of  stock  under.     Moodie  v.  Bank,  1 18. 

PRACTICE,  (a)  Process.  A  suitor  on  his  way 
from  court  is  privileged  from  service  of  process  in  a  new 
action.     Torry  v.  Bast,  68. 

As  to  privilege  of  witness  or  party  to  suit  from  arrest. 
See  Arrest. 

Service  of  process  on  agent  where  defendant  resides 
out  of  the  county ;  sheriff's  return  must  show  an  exact 
compliance  with  the  Act  of  Assembly.  Qilbough  v. 
Keller,  78. 

No  preliminary  rule  to  show  cause  required  when  writ 
of  quo  warranto  issues  at  suggestion  of  attorney-general. 
Commonwealth  v.  Daily,  188. 
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PRACTICE— On/mM«</. 

Actiou  aguinst  partner  who  was  not  serred  in  an  action 
against  the  firm  can  be  brought  in  a  different  court  from 
that  in  which  the  original  action  was  brought.  Wendill 
9.  Magee,  204. 

In  suit  against  partners,  names  of  individuals  ooristi- 
tuting  the  firm  should  be  stated.  Wharton  v,  Rosen- 
garten,  258. 

Return  of  service  of  process  against  partners  should 
show  that  defendants  were  individually  served.  Wharton 
V.  Rosengarten,  258. 

Capiat  ad  retpondendum.  What  averments  necessarj 
in  affidavit  to  bold  to  bail.     Beach  v.  Wade,  219. 

Freeholder  privileged  from  arrest  under.  Buokman 
V,  Jones,  802. 

See  Arrest. 

(b)  Copy,  declaration  and  pleadings.  As  to 
amendment  in  copy  filed  after  expiration  of  time  allowed 
by  Act  for  filing  copy.  Guth  v.  Anderson,  183 ;  Jones 
V.  Gibson,  829;  Held  v.  Clemens,  475. 

A  statement  to  take  the  place  of  a  formal  declaration 
must  be  strictly  within  the  Act  of  1806.  Shallcross  v. 
Kohl,  272. 

Function  and  scope  of  averment,  as  to.  Diokerson  v. 
McCausland,  827 ;  Allen  v.  Graham,  498 ;  Detmold  v. 
Coal  Co.  567 ;  Collins  v.  O'Toole,  564. 

Bill  of  particulars  in  actions  ex  delicto  when  allowed. 
Borda  v,  R.  R.  Co.,  851. 

Affidavit  to  libel  in  divorce  can  only  be  made  before  a 
Judge  or  Justice  of  the  Peace.     Reeves  v.  Reeves,  558. 

Libel  sworn  to  before  a  notary  can  be  amended  nunc 
pro  tunc.     Ibid. 

(o)  Judgment  by  defanlt.  When  judgment  for 
want  of  an  affidavit  not  opened.  Coaler  v.  Schlecht,  27. 
.  Judgment  for  want  of  appearance  or  plea,  opened 
'When  there  is  a  defence.  Sanders  v.  Sanders,  48;  Mar- 
berry  V,  Freno,  508. 

When  judgment  will  be  opened  on  the  ground  of 
neglect  or  misconduct  of  attorney.  Toung  v.  Lindsay, 
169. 

As  to  striking  off  judgment  against  married  woman. 
McCosker  v.  Pollock,  95. 

Judgment  opened  when  defendant  dies  after  service 
and  before  judgment.     England  r.  Kelly,  156. 

What  will  excuse  failure  by  garnishee  in  attachment 
execution  to  appear.     Sanborn  v.  Petry,  170. 

Where  a  paper  filed  purporting  to  be  an  affidavit  of 
defence  is  frivolous,  alleges  no  ground  of  defence,  and 
appears  to  have  been  filed  merely  for  the  purpose  of  de- 
lay,  the  Court  will  without  notice  to  defendant's  attorney 
enter  judgment  for  want  of  an  affidavit  of  defence.  Tay- 
lor V.  Nyce,  488. 

Practice  as  to  taking  judgment,  where  supplemental 
affidavit  ordered,  but  not  filed.    Conrad  v.  Rodgers,  157. 

When,  on  appeal  from  Alderman,  judgment  is  affirmed, 
defendant  who  has  failed  to  keep  his  counsel  advised  of 
his  residence,  not  entitled  to  new  trial.  Harris  v,  Qovett, 
5C0. 

Judgment  entered  for  want  of  a  plea  against  defend- 
apt  who  has  not  appeared  not  irregular  because  declara- 
tion not  filed  before  return  day.  Marberry  t>.  Freno, 
568. 

When  opened,  defendant  may  be  put  upon  terms  to 
appear  and  plead.     Ibid. 

(d)  Stay  of  ezecation.  Defect  in  record,  when  no 
defence  on  the  merits  is  shown,  not  sufficient  to  prevent 
execution.    Coaler  o.  Schlecht,  242. 

Under  stay  law  of  28d  March,  1877,  no  demand  by 
debtor  for  appraisement  of  real  estate  necessary.  Thomp- 
son V,  Buckley,  5G0. 

See  ExKCUTioN  {d), 

(e)  Appecds  from  aldermen.  When  allowed  nunc 
pro  tunc,    bchlecht  v.  Eiotiue,  4«i. 


FRACTlCB^Continued, 

Cause  of  action  must  be  the  same  in  court  as  before 
the  alderman.     Schlecht  v.  Restein,  95. 

Plaintiff  may  rule  defendant  to  plead  to  transcript. 
Levy  V.  Mustin,  220. 

When  suit  is  for  wages  of  manual  labor  security  on 
appeal  must  be  for  debt  and  costs.  Ryan  v.  McDonough, 
44.     Mayberry  v.  Gerber,  240. 

Alderman  cannot  take  jurisdiction  of  a  claim  over  $100. 
Plaintiff  cannot  without  the  assent  of  defendant  apply  a 
counter  claim  of  defendant  so  as  to  reduce  his  own  claim 
below  $100.     James  v,  Frick,  291. 

(f)  Payment  Into  oonrt.  Payment  of  proceeds 
of  personal  property  into  court  only  ordered  in  special 
cases.     Weis  v.  Weis  &  Fowler.  76. 

(g)  BherlfTs  interpleader.  Bill  in  equity  for  in- 
terpleader will  lie  notwithstanding  Sheriff's  Interpleader 
Act  of  1836.     Ins.  Co.  v.  Watson,  518. 

(h)  Other  matters.  As  to  abandonment  of  levy. 
Oelschlager  v.  Larbling,  182. 

Filing  affidavit  of  defence  equivalent  to  an  appearance. 
Holden  v.  Woodward.  138. 

Time  within  which  writ  of  error  must  issue  to  be  a 
supersedeas.     Merrian  v.  Nash.  155. 

Affidavit  of  loan  cannot  be  filed  when  plaintiff  holds  a 
note  for  the  lonn.     Ohman  v.  Winsmore,  157. 

Notice  of  filing  report  of  referee  must  be  given.  Ten- 
nery  v.  Diokerson,  168. 

As  to  attachment  execution  against  stock  where  the 
same  has  been  assigned  to  corporation  as  collateral, 
titoever  v.  Stoever.  169. 

Pendency  of  attachment  execution  does  not  prevent 
entry  of  judjrment     Tunis  v.  Baker,  868. 

Rule  XXXIV.  of  Common  Pleas  No.  8,  does  not  apply 
to  reference  under  Act  14  May,  1874.  Eyster  t>.  McCulla, 
219. 

Ancillary  proceedings  in  equity  to  be  assigned  to 
Court  having  jurisdiction  of  original  case.  Rule  of  C. 
P.  258. 

Where  creditor  alleges  sales  by  sheriff  of  personal  pro- 
perty to  have  been  collusive  he  should  issue  aliatfi,  fa,, 
and  contest  the  ownership  by  a  feigned  issue.  Curdwell 
t;.  Hickman,  258. 

Appraisement  when  shown  to  be  inadequate,  rule  for 
re- appraisement  granted.     Chestnut  v.  Meace,  240. 

Surety  on  a  lease  cannot  be  sued  jointly  with  lessee. 
Erauss  v.  McGlone,  272. 

Where  defendant  alleges  a  variance  between  the  copy 
filed  and  the  original,  he  must  rule  plaintiff  to  produce 
his  books  of  original  entries.  Snyder  v.  Richardson, 
272. 

Craving  oyer  of  and  filing  deed  sets  it  out  on  record 
in  full,  and  entitles  party  to  demur  to  it.  Roberts  v. 
Dobbins,  494. 

Copy  of  book  entries  need  not  be  signed.  Snyder  v. 
Richardson.  272. 

Surrender  of  principal  by  surety  on  bail  bond,  as  to. 
Commonwealth  v.  Malony,  407. 

In  suit  on  recognizance  of  bail  in  error  no  oopy  need 
be  filed.     Griffith  v.  Salter,  488. 

Death  of  one  partner  during  the  trial  does  not  abate 
suit     Struthers  v.  Peacock,  517. 

Ctuse  not  removed  from  where  it  has  been  brought, 
unless  by  consent  of  parties,  or  for  some  extraordinary 
reason.     PrevoFt  v.  Gorrell,  548. 

Substitution  of  security  under  Act  of  March  6,  1878, 
own^  not  necessarily  a  party  to  the  bond.  Matsinger 
V.  Mullen,  544. 

Security  mny  be  entered  at  any  time  prior  to  issue  of 
the  levari.     Day  v.  Garrett,  558. 

See  Affidavit  of  Dbpkkcb  Law,  AMavDMBKT.  Attach- 
NEMT.  Costs,  Evidkncs.  Execution,  New  Trial,  Re- 
moval or  Slits  to  Federal  Courts. 
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POOL.     See  Stock  Oambt.inq. 

PRIORIT7.     See  Board  of  Brokkbs,  Pabtmeb- 

SHIP. 

FRINCIPAIi  AND  AGENT.  Both  parties 
bound  by  acts  of  oommon  ageuL  Baldwin  v.  George, 
826. 

PRIVILEGE  FROM  ARREST,  OR  SUIT. 

See  Abekst,  Pjlactick  (a). 

QUO  "WARRANTO.  No  preliminary  mle  to 
show  cause  required  wlien  writ  issues  at  suggestion  of 
Attorney  Geueral.     Commonwealth  v.  Daly,  188. 

RAILROADS  AND  RAILWATS.  Duty  of 
railway  oompuuy  to  furnish  seat  to  trafeller  holding 
ticket.    Le  Van  v.  R.  R.  Co.,  496. 

Person  lawfully  engaged  in  a  railroad  oar.  though  not 
an  employ^,  cannot  recover.    Rickard  v,  R.  R.  Co  ^  617. 

Liability  of,  for  injuries  to  persons  other  than  em- 
ployes.    Rickard  v,  R.  R.  Co.,  617. 

See  Common  Cabbier;  Damages,  Mbasubbof;  Negli- 
gbncr;  Passknokb  Hait.w at  Companies. 

RECOGNIZANCE,  See  Affioavit  or  Dbfbnoe 
Law. 

RECORD.  Defect  in,  when  no  defence  on  merits  is 
shown,  no  reason  for  staying  execution.  Coaler  v, 
Schlecht,  242. 

See  Equity. 

RECORDER  OF  DEEDS.  See  Mandamus. 

REFEREES.  Notice  of  filing  report  of,  must  be 
given.     Teuoery  v.  Dickerson,  168. 

Rule  XXXIV.  of  Court  of  Common  Pleas  No.  8,  does 
not  apply  to  reference  under  Act  14  May,  1874.  Eyster 
V.  McCullft,  219. 

REGISTER  OF  "WILLS.  See  Obphanb'  Coubt, 
Obpiianh'  Court  Practice. 

RELEASE.  A  release  of  judgment  against  one 
partner  in  a  State,  where,  by  law,  such  release  enures 
to  the  benefit  of  both,  releases  a  judgment  in  Pennsyl- 
▼ania  against  the  other  partner.  Greenwald  v.  Kaster, 
827. 

Under  Act  18  June,  1886,  the  giving  of  a  bond  is  an 
absolute  release  of  the  vessel.    Caiu  i;.  Shakespear,  614. 

See  Shakespear  v.  Cain,  167. 

See  Affidavit  of  Defence  Law,  Mobtoagb  (c). 

REMAINDER.     See  Will. 

REMOVAL  OF  SUITS  from  State  Conrt  to 
United  States  Conrt.  What  is  the  '*  next  term"  at 
which  a  ease  can  be  tried  under  Act  March  8,  1876. 
Buddy  ft.  H  livens,  482. 

REPLEVIN.  Writ  will  not  be  quashed  upon 
aflSdavit  that  the  goods  do  not  belong  to  plaintiff.  Stein- 
wick  V,  Salter,  64. 

RESULTING  TRUST.  When  rebutted  by  ewU 
dence  of  an  intention  to  make  a  Toluutary  settlement. 
Reed  v,  Roberts,  468. 

REVOCATION.  Agreement  for  arbitration  in 
constitution  of  unincorporated  association  not  revoked 
by  death  of  member.    Singerly  v.  Johnson,  641. 

See  iNsrBANCE,  Life. 

ROADS  AND  HIGHWATS.  Proceedings 
may  be  amended  after  appointment  of  jury  and  prior  to 
Tiew.     In  re  Fortieth  Street,  64. 

Unlawful  occupation  of  highway  restrained  at  suit  of 
priFate  party.     Times  Publishing  Co.  v.  Ladomus,  657. 

Right  of  property  owner  to  access  to  turnpike  road 
along  his  entire  frontage.    Saul  v.  Turnpike  Co.,  270. 

See  P\sseNUEB  Ratlwat  Companies. 

RULES  OF  COURT.  Common  Pleas.  An- 
cillary proceedings  in  equity  to  be  assigned  to  Court 
haTing  jurisdiction  of  original  case,  258. 

Rule  XXXIV.  of  C.  P.  No.  8,  does  not  apply  to  refer- 
ence under  Act  of  14  May,  1874.    Eyster  v.  McCulhi,  219. 


RULES  OF  COTTRT—Confinued. 

U.  S.  District  Court.  Rule  of,  as  to  depositions  in 
admiralty  cuaes,  666. 

SALE.    See  Obphams'  Coubt  Pbactice,  Yendob  axd 

PURCUASKB. 

SATISFACTION.  Execution  is  prima  facte  satis- 
faction of  debt.     Bryun  v.  Puul,  64. 

Of  lost  mortgage,  method  of  securing  entry  of,  by 
recorder.    Commonwealth  v.  Lane,  646. 

SEAMAN.  As  to  claim  of,  on  vessel  for  wsges 
for  wuik  duuti  for  charterer.  Hart  v.  Schooner  Enter- 
prise, 172. 

SECURITT  FOR  COSTS.    See  Costs,  Appeal 

FBOU  AlDEKMAN. 

SEPARATE  EARNINGS.  See  Husband  and 
Wife. 

SEPTEBIBER*  Two  return  days  in.  Schlecht  v, 
Ristiue,  43. 

SET-OFF.  Injunction  to  prerent  sale  of  stock, 
pledged  as  collateral  for  a  note,  ou  the  allegation  that  a 
set-off  exists,  which  At-off  Is  in  its  nature  and  amount 
indeterminate,  refused.    Yarnall,  Admz.  v.  Stilz,  12. 

Unliquidated  amount  for  serfices  cannot  be  set  off. 
Rezende  o.  Berques,  43. 

As  to  sufficiency  of  averment  of.  Osmer  v,  Souder, 
166;  Stover  V.  Hotel  Co.,  166. 

Set-off  cannot  be  pleaded  in  an  action  of  tort.  Moyer 
V.  Loeb,  96. 

A  note  passed  after  maturity  is  subject  to  an  equity, 
but  not  to  a  defence  of  set-off.    Donly  v.  Brown,  276. 

See  Appidavit  or  Defencb  Law. 

SHERIFF.  When  sheriff  not  ordered  to  pay  into 
court  proceeds  of  execution  against  personalty.  Weis 
t).  Weis,  76. 

Sheriff's  retnm  of  service  of  process  on  agent  of  non- 
resident must  show  an  exact  compliance  with  the  Act  of 
Assembly.     Gilbough  v.  Keller,  78. 

When  appraisement  by  sheriff  is  shown  to  be  inade- 
quate, rule  for  re-appraisement  granted.  Chestnut  v, 
Meace,  210. 

See  Execution  ((f). 

Allegation  that  a  sale  of  personal  property  by  the 
sheriff  was  not  bona  fide  not  sufficient  for  Court  to  set 
aside  sale.  Method  of  testing  question  of  fraud.  Card- 
well  V,  Hickmnn,  268. 

Under  Act  28  March,  1877,  no  appraisement  of  per- 
sonal property  necessnry  unless  debtor  demands  it ;  real 
estate  must  be  appraised  by  sheriff  whether  debtor  de- 
mands it  or  not.     Thompson  v.  Buckley,  6(30. 

SHERIFF'S  SALE.  Sheriff's  sale  of  real  estate, 
no  appraisement  having  been  made  under  Act  23  March, 
1877.  set  aside.     Thompson  v.  Buckley,  660. 

SHIPPINGS.  See  Admibaltt,  Attachment,  Sea- 
man, Waoks. 

SLANDER.  What  words  are  actionable.  Struthers 
V,  IJulleiin.  216;  Beach  v.  Wade,  216. 

STATUTE  OF  LIMITATIONS.  See  Limita- 
tions. 

STATUTES.  Construction  of.  The  words  **it 
shall  be  lawful,"  in  Act  16  Apnl,  1834,  J  10,  construed 
to  be  imperative.    Commonwealth  v.  Marshall,  182. 

See  Ckntennial  Boabd  of  Finance. 

STAT  LAW.     See  Execution,  Sheriff. 

STOCK.  Certificates  with  power  of  attompy  at- 
tached, whether  negotiable ;  transferability  of.  Moodie 
V.  Bank,  118. 

STOCK  GAMBLING.  'Whether  stock  gambling 
by  engugnig  in  a  poul  operuiion  is  a  **  business  '  under 
Act  May  4.  1852.     Oilbough  v.  Keller,  78. 

STREET.    See  UoAi>s  and  Uiquwats. 
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SUPERSEDEAS.  Time  wilhin  vliich  writ  of 
error  must  issue  to  be  a  supersedeas.  Merrian  v.  Nasb, 
155. 

SURETy.  On  a  lease  oaonot  be  sued  jointly  with 
lessee.     Krause  v.  MoGlone,  272. 

Action  against  beir  of,  must  be  brought  within  fiTe 
years  after  his  death,  or  a  copy  or  written  statement 
filed.     Commonwealth  v.  Severn,  808. 

Surrender  of  principal  by  surety  on  bail  bond,  as  to. 
Commonwealth  v.  Malony,  407. 

See  MsoHANio*s  Lien. 

SURVlVAIi  OP  ACTIONS.  Action  in  tort 
for  injuries  to  business  reputation,  does  not  surTive, 
but  the  action  is  not  abated  as  to  surviving  co-plain- 
tiffs.   Struthers  v.  Peacock,  517. 

TAXES.    See  Municipal  Claims. 

TIME.  In  computation  of,  the  day  f^om  which  the 
computation  is  made,  is  excluded.  Hogg  v,  Loughery, 
516. 

TITLE.  Of  devisee,  to  alley  adjoining  lot  devised. 
Peters  ».  Maxwell,  643. 

As  to  cloud  on,  by  unsatisiij^  mortgage  where  a 
judgment  for  the  mortgage  debt  has  been  paid.  Com- 
monwealth ex  reL  v.  Lane,  546. 

TRADE  MARK.  Issuing  of  award  by  Centennial 
Commission  to  infringer  of  trade-mark,  enjoined.  Sie- 
gertv.  Meinhani,  641. 

TRANSCRIPT.  See  Appbal  moM  Aldkrman, 
Pbacticb^ 

TROVER.  As  to  sufficiency  of  affidavit  to  hold  to 
bail.     Buokman  v.  Jones,  802. 

TRUSTS  AND  TRUSTEES^  Keal  estate  pur- 
chased by  trustees  for  purposes  of  will,  though  not  so 
stated  in  the  deed,  sale  of  ordered  by  Common  Pleas. 
Beck's  Estate,  243. 

Distribution  of  balance  in  bands  of  testamentary  trus- 
tees can  only  be  made  upon  the  audit  of  their  accounts 
in  the  Orphans'  Court.     Reinheimer's  Estate,  244« 

Incompatibility  of  dispositions  of  testamentary  trus- 
tees sufficient  ground  for  removal,  when  interests  of  a 
eettui  qua  trust  may  suffer.     Seyfert's  E^itate,  565. 

TURNPIKE    COMPAN7.      See    Roads    and 

HlOHWATS. 

U8URT.    See  Assumpsit,  Building  Association. 

VARIANCE.  See  Appidavtt  op  Depbncr  Law  (a). 

VENDOR  AND  PURCHASER.  What  words 
constitute  warranty ;  •*  agreed"  is  a  proper  word  to  use 
to  set  out  Warranty.     Nagle  v.  Potter,  26. 

Warranty  as  a  defence  on  the  ground  of  bad  quality 
must  be  clearly  set  forth.     Taylor  v.  North,  77. 

The  bona  fide  purchaser  of  stocks,  though  bis  vendor 
had  no  title,  is  entitled  thereto  against  the  owner  who  has 
armed  the  vendor  with  the  power  to  mal^e  the  fraudulent 
sale.     Moodie  f.  The  Bank,  118. 

Warranty  need  not  be  proved  where  contract  is  exe- 
cutory for  future  delivery  of  goods,  without  opportunity 
for  inspection.     Taylor  v.  North,  170. 

Insolvency  of  purchaser  at  the  time  of  the  purchase  is 
not  legal  fraud.     McGlensey  v.  Laodis,  240. 

Mere  representations  of  value  do  not  amount  to  a 
warranty.    Bailey  v.  Waterhouse,  276. 

Husband  not  liable  for  debts  incurred  by  wife  doing ' 


VENDOR  AND  VXJHCUA.BBH- Continued. 

busiuedS  under  Act  April  8,  1872.  Suit  Co.  v.  Blair, 
170 ;  Adams  v.  Levy,  6i3. 

See  ApFroAViT  of  DErENCC  Law. 

VENUE.  Case  not  removed  from  the  Conrt  where 
it  has  been  brought  unless  by  consent  of  parties  or  for 
some  extraordinary  renson.     Prevost  v.  Qorrell,  648. 

VOLUNTARY  SETTLEMENT.  Intention  to 
create,  rebuts  presumption  of  resulting  trust.  Reed  v. 
Roberts,  458. 

Gift  in  consideration  of  affection  by  one  standing  m 
heo  parentis.     What  is  sufficient  delivery.     Ibid. 

WAGES.  When  suit  is  for  wages  of  manual  labor, 
security  ou  appeal  must  be  for  debt  and  costs.  Ryan  v. 
McDonough,  44;   Mayberry  v.  Gerber,  240. 

Under  Act  20  April,  1876,  laborers  are  entitled  to  be 
paid  by  assignee  for  benefit  of  creditors  though  a  year 
has  not  elapsed  since  assignment.  Be  Leon's  Estate, 
76. 

WALLS.  Thickness  of,  in  Philadelphia,  as  to.  See 
Bowers  v.  Supplee.  22. 

WARRANTT.  See  Admiraltt,  Affidavit  of 
Defbnob  Law,  Visndoii  and  Purohaskr, 

"WIDOW.  As  to  right  of,  to  statement  from  exe- 
cutors of  particulars  of  decedent's  estate  before  a  year 
from  decedent's  death.     FarrelTs  Estate,  248. 

Reimbursement  of  widow  for  past  maintenance  of 
ohildien,  when  allowed.     Hellerman's  Estate,  891. 

May  claim  $800  under  Act  of  April  14,  1861,  after 
re-marriage,  Hilt  v.  Walton,  646. 

See  Dboedknts'  Estates. 

WILL.  As  to  undue  influence  on  testator.  Res- 
tine's  Estate,  27  j  Mealey's  Estate,  870 ;  Wainwright's 
Estate,  458. 

Result  of  issue  devisavii  vel  non  shonid  be  certified 
from  Common  Pleas  to  Orphans'  Court.  Robinson's 
Estete,  28. 

V^hen  children  born  after  death  of  testator  are  included 
in  deyise.     Peale's  Estate,  134. 

Devise  '*to  and  among  C.  and  the  children  of  the 
aforesaid  A.,  share  and  share  alike."  Held  that  distri- 
butees took  per  capita.     Peale's  Estate,  1 84. 

When  a  will  is  contested  the  legatees  thereunder  most 
have  their  day  in  Court.    Chambers's  Estate,  188. 

A  lapsed  devise  descends  to  the  heirs  at  law  of  the  tes- 
tator, unless  a  contrary  intention  is  expressed  in  the 
residuary  clause  of  the  will.     Murray  t;.  Yard,  276. 

Bequest,  whether  in  joint  tenancy  or  tenancy  in  com- 
mon.    Loxley's  Estate,  806. 

Bequest  of  income  for  life  with  remainder  over  upon 
failure  of  issue,  construction  of.  Bentley  v,  Kaufman, 
862. 

Words  «« die  without  leaving  issue"  !n  a  bequest  of 
personalty  construed  to  mean  without  leaving  issue  at 
the  death  of  the  devisee.     Bentley  v.  Kaufman,  852. 

A  devise  by  testator  to  his  wife  of  all  his  property  on 
condition  that  she  remains  bis  widow  gives  her  no  power 
to  mortgage  the  property.     Steger's  Estate,  868. 

What  constitutes  sufficient  acknowledgment  of. 
Mealey's  Estate,  870. 

Testamentary  incapacity,  as  to.    Collins's  Estate,  434. 

Devise  of  lot  adjoining  alley,  as  to  title  of  devisee  to 
use  of  alley.    Peters  v.  Maxwell,  648. 

See  Orphans'  Court  Peaotici. 

WITNBSS.    See  Ab&kst,  Etidbnob. 
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